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PREFACE  TO  THE  FOURTH  EDITION. 


The  last  edition  of  this  work  was  published  in  1894.  Since 
that  time  so  many  decisions  upon  important  questions  of  Code 
Pleading  have  been  reported  that  another  edition  has  become 
necessary.  To  collect,  cite,  and  classify  these  decisions  with 
reference  to  the  topics  discussed  in  the  text,  and  thus  place  them 
at  the  convenient  disposal  of  members  of  the  legal  profession, 
as  well  as  students  of  the  law,  has  been  the  main  purpose  of  the 
present  editor.  This  required  a  large  amount  of  space,  but  as 
the  original  text  included  considerable  matter  that  was  theoreti- 
cal rather  than  of  present  practical  value,  as  well  as  extended 
quotations  that  properly  belonged  in  the  notes,  it  has  been  possi* 
ble  to  do  much  in  the  way  of  omission  and  condensation.  At 
the  same  time  everything  essential  to  the  subject  has  been  in- 
eluded,  and  it  is  believed  that  the  text  as  so  amended  presents  a 
more  concise  and  systematic  view  than  in  its  original  form. 

In  some  cases  the  text  has  been  re-written,  such  altered  por* 
tions  being  indicated  by  brackets,  and  in  a  few  instances  verbal 
changes  have  been  made  without  being  indicated.  The  para- 
graphs of  the  text  have  been  supplied  with  appropriate  black- 
letter  headings.  Many  of  the  notes  of  the  author  and  of  the 
previous  editor  have  been  condensed,  but  the  cases  have  all  been 
retained.  Nearly  three  hundred  pages  of  new  matter  have  been 
added,  while  the  new  cases  cited  number  over  four  thousand, 
with  dates  and  jreferences  to  both  the  official  Reports  and  the 
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National  Repoiiier  system.  New  topics  have  been  treated  in  the 
notes,  with  suitable  italic  or  black-letter  headings,  and  in  all  cases 
the  new  notes,  as  well  as  the  new  portions  of  the  text,  have  been 
distinguished  by  brackets. 

The  statutory  references  and  citations  have  been  fully  revised, 
the  references  now  being  made  to  the  latest  revisions  of  the 
statutes.  These  notes  on  the  statutory  provisions  are  believed 
to  present  the  most  complete  view  of  the  details  of  the  various 
Codes  now  conveniently  available  to  the  profession  in  a  work  of 
this  kind,  and  it  is  hoped  they  will  prove  useful  in  determining 
the  value  of  cases  decided  in  the  different  States.  The  Table  of 
Contents  has  been  wholly  re-written,  and  made  more  complete, 
while  the  Index  and  the  Table  of  Cases  have  also  been  recon- 
structed. The  paragraphs  of  the  text  as  they  now  stand  have 
been  numbered  consecutively,  but  the  original  numbers  have 
been  retained,  and  distinguished  by  stars. 

Granted  that  Professor  Pomeroy's  criticisms  of  Common  Law 
Pleading  were  not  always  just,  his  eulogies  of  the  "Reformed 
System "  not  always  deserved,  and  that  he  was  too  much  given 
to  theoretical  discussion  of  practical  subjects,  still  it  may  justly 
be  said  that  as  a  writer  upon  the  Code  he  stands  without  a  rival. 

The  facts  make  it  my  duty  to  acknowledge  here  my  deep 
obligation  to  Edson  R.  Sunderland,  assistant  professor  of  law  in 
the  University  of  Michigan,  for  most  valuable  assistance  rendered 
me  throughout  the  preparation  of  this  edition. 


THOMAS  A.  BOGLE. 


Univkrbitt  of  Michigan, 
Ann  Arbor,  July  27,  1904. 


PREFACE   TO   THE   SECOND  EDITION. 


A  SECOND  EDITIOK  of  this  woik  has  for  some  time  been 
needed,  and  the  delay  in  preparing  it  must  be  attributed  to  an 
oTerwhelming  pressure  of  other  engagements.  In  now  present- 
ing it  to  the  profession,  I  desire  to  express  my  sincere  thanks  for 
the  fiavor  with  which  the  book  has  been  received  by  the  Bar  and 
the  Bench.  The  work,  when  originally  published,  was  to  some 
extent  an  experiment.  It  was,  I  believe,  the  first  attempt  pro- 
fessedly to  treat  of  those  features  which  are  common  to  all  the  codes 
of  procedure,  and  which  constitute  the  essential  elements  of  the 
new  system.  In  it  I  ventured  to  call  that  system  the  ''Reformed 
American  System  of  Procedure,"  and  was  giratified  to  know  that 
the  name  was  accepted  by  one  of  its  principal  authors  as  distinc- 
tive and  appropriate.  The  abbreviated  title  by  which  my  book 
is  commonly  known,  — "  Remedies,"  —  and  which  it  is  now  too 
late  to  change,  is  in  some  respects  misleading ;  for  it  fails  to  in- 
dicate the  real  subject-matter  and  purpose  of  the  work.  In  the 
full  title  given  to  it,  the  words  '*  by  the  civil  action  "  were  meant 
to  be  the  most  emphatic  and  important.  The  work  is  intended 
to  be  both  a  scientific  and  a  practical  treatise  of  the  fundamental 
principles  and  essential  elements  of  the  ''  Civil  Action,"  as  the 
instrument  for  administering  justice  established  by  the  Reformed 
Procedure  in  all  the  Code  States  of  our  own  country,  and  in  Eng- 
land, and  in  many  of  the  British  colonies.    Whatever  varieties  of 
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detail  in  matters  of  mere  practice  may  be  found  in  the  different 
State  codes,  these  principles  and  elements  are  fundamental  and 
essential,  and  are  inherent  in  the  Reformed  Procedure  wherever 
it  prevails,  whether  in  the  United  States  or  in  Great  Britain. 
They  are  the  union  of  legal  and  equitable  rights  of  action  and 
remedies  in  the  same  civil  action,  resulting  from  the  abolition  of 
the  distinction  between  actions  at  law  and  suits  in  equity,  and 
of  the  forms  of  legal  actions ;  the  equitable  instead  of  the  legal 
theory  of  parties ;  the  general  principles  of  pleading,  including 
the  union  of  causes  of  action  in  the  same  complaint  or  petition ; 
the  mode  of  stating  causes  of  action;  the  answer  of  ^' denial,*' 
and  what  defences  may  be  proved  under  it ;  the  answer  of  "  new 
matter,"  and  what  defences  it  embraces,  and  equitable  defences ; 
the  counter-claim,  including  all  affirmative  relief,  legal  or  equita- 
ble, to  the  defendant;  the  final  reliefs,  or  judgments.  In  adjudi- 
cating upon  these  most  important  matters,  the  courts  of  the  vari- 
ous Code  States  have,  with  a  remarkable  unanimity,  substantially 
reached  the  same  conclusions.  At  the  inauguration  of  the  new 
system,  it  is  not  surprising  that  there  should  have  been  some 
discrepancy  of  judicial  opinion  ;  but  every  year  has  shown  a 
stronger  tendency  towards  a  complete  agreement,  so  that  the 
unity  of  the  system  throughout  the  Code  States  is  now  virtually 
established.  It  would  be  a  source  of  the  highest  gratification  if 
I  might  believe  that  my  own  book  had  contributed  anything  to 
the  attainment  of  this  result.  These  are  the  subjects  with  which 
it  deals ;  and  by  citing  and  comparing  the  corresponding  sections 
of  the  codes,  as  well  as  the  decisions  interpreting  them,  in  differ^ 
ent  States,  it  endeavors  to  present  all  that  is  essential  to  the 
reformed  procedure,  as  one  complete  whole,  and  as  both  scien- 
tifically and  practically  superior  to  the  common-law  methods 
i^hich  it  has  displaced. 

In  preparing  this  edition,  I  have  not  thought  it  expedient  to 
alter  in  any  substantial  manner  the  original  text ;  a  few  mistakes 
and  omissions  have  been  corrected,  but  the  text  stands  virtually 
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tmchanged.  I  have  seen  no  sufficient  reason  to  modify  any  of 
its  theoretical  conclusions,  and  several  of  its  practical  conclusions 
have  been  sustained  by  the  courts ;  none,  so  far  as  I  am  aware, 
have  been  distinctly  condemned.  The  new  matter  is,  therefore, 
chiefly  confined  to  the  notes ;  and  it  brings  the  discussions  of  the 
text,  as  illustrated  by  judicial  opinion,  down  to  the  present  day. 
The  important  decisions  in  each  of  the  Code  States  and  Territo- 
ries, made  since  the  publication  of  the  first  edition,  have  been 
collected  and  arranged  in  the  notes  in  connection  with  the  doc- 
trines and  rules  to  which  they  relate.  Some  cases  may  have 
been  overlooked,  but  I  believe  the  additions  will  enable  the 
reader  to  discover  the  present  condition  of  the  law  and  of  judi- 
cial authority  upon  all  the  important  topics  discussed  in  the  text. 
A  new  and  much  fuller  Index  has  also  been  added.  I  had  re- 
ceived complaints  from  several  sources  that  the  Index  of  the  first 
edition  was  too  meagre  for  the  wants  of  the  practising  lawyer ; 
I  trust  it  will  be  found  that  this  defect  has  been  cured.  All 
other  substantial  additions,  and  new  materials  or  modes  of  treat- 
ment, are  reserved  for  the  supplemental  work  on  the  Civil  Action, 
by  which  I  still  hope  to  complete  my  original  design. 

The  Reformed  Procedure  is  no  longer  an  experiment.  It  is 
certain  to  become  universal  wherever  the  common  law  and  equity 
jurisprudence  is  found.  The  fact  that  it  was  accepted,  in  all  of 
its  essentials,  by  the  ablest  judges,  lawyers,  and  statesmen  of 
England,  shows  that  it  rests  upon  a  scientific  as  well  as  practical 
basis.  It  has  been  adopted,  since  the  publication  of  this  work, 
by  two  additional  American  States,  Colorado  and  Connecticut ; 
its  adoption  in  substance  by  all  is,  in  my  opinion,  a  mere  ques- 
tion of  time.  There  is,  however,  one  grave  defect  in  the  legis- 
lation of  all  our  American  commonwealths,  —  with  the  single 
exception  of  Connecticut,  —  to  which  I  would  earnestly  call  the 
attention  of  all  judges  and  lawyers  who  are  interested  in  the  im- 
provement of  the  law :  a  defect  which  is  the  immediate  cause  of 
nearly  all  the  uncertainties,  discrepancies,  and  conflicts  of  judicial 
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opinion  that  have  arisen  under  the  system.     By  the  onion  of 
legal  and  equitable  rights  and  remedies  in  the  single  civil  action, 
courts  were  necessarily  confronted  with  the  direct  opposition 
between  many  doctrines  and  rules  of  the  common  law  and  of 
equity,  applicable  to  exactly  the  same  condition  of  facts ;  and 
the  question  at  once  arose,  How  is  this  opposition  to  be  dealt 
with  in  the  practical  administration  of  justice  ?    Every  lawyer 
who  has  carefully  considered  this  matter,  and  especially  every 
lawyer  who  has  examined  the  course  of  judicial  decision  through 
all  the  Code  States,  will  agree  with  me  that  this  conflict  between 
equitable  and  legal  rules  concerning  the  same  state  of  facts  has 
been  the  source  of  all  the  real  difficulty  in  interpreting  and  set- 
tling the  Reformed  Procedure.     Some  courts  have  evaded  the 
difficulty  by  retaining  the  distinctions  between  legal  and  equita- 
ble actions,  and  legal  and  equitable  remedies,  practically  as  broad 
and  well  defined  as  under  the  former  system ;  but  this  method 
plainly  violates  both  the  spirit  and  the  letter  of  the  codes.     The 
whole  difficulty  and  its  cause  might  be  removed  by  a  brief  addi- 
tion to  the  codes,  which  would  carry  out  to  its  final  results  the 
clear  intent  of  the  reform.     The  same  difficulty  presented  itself 
to  the  advocates  of  the  new  procedure  in  England  while  the 
measure  was  pending  in  Parliament ;  it  was  obviated  by  insert' 
ing  in  the  *'  Supreme  Court  of  Judicature  Act "  the  following 
clause :  **  Generally  in  all  matters  in  which  there  is  any  conffict 
or  variance  between  the  rules  of  equity  and  the  rules  of  the  com- 
mon law,  with  reference  to  the  same  matter,  the  rules  of  equity 
shall  prevail"    The  State  of  Connecticut  has  incorporated  the 
clause  into  its  recent  reformatory  legislation.    If  the  provision, 
or  one  substantially  the  same,  were  added  to  all  the  codes,  the 
union  of  legal  and  equitable  remedies  would  be  made  perfect, 
and  the  Reformed  Procedure  would  be  freed  from  the  only 
practical  difficulty  which  it  has  encountered;    until  such  an 
amendment  is  effected,  it  must  remain  somewhat  crippled  in 
its  operations,  and  imperfect  in  its  results. 
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In  conclasion,  I  desire  to  acknowledge  the  aid  which  I  have 
received,  in  preparing  this  edition,  from  my  former  students, 
Mr.  Charles  W.  Slack  and  Mr.  Marcellos  A.  Dom,  members  of 
the  San  Francisco  Bar. 

JOHN  NORTON  POMEROY. 

San  Frakcisco,  Feb.  17,  1883. 
HasUngM  CoUe^  of  the  Law:  UniversUjf  of  Cali/onua, 
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The  new  procedure  which  was  devised  by  the  codifiers  and 
inaugurated  by  the  Legislature  of  New  York,  in  the  year  1848, 
now  prevails  in  more  than  twenty  other  States  and  Territories  of 
this  country,  and  may,  therefore,  be  properly  termed  "  The  Re- 
formed American  System  of  Procedure."  After  a  most  careful 
consideration,  and  the  most  cautious  and  deliberate  examination 
by  a  commission  composed  of  the  ablest  judges  and  barristers,  it 
has  finally  been  accepted  in  its  essential  features  and  elements  by 
the  British  Parliament,  and  has  recently  displaced  the  time-hon- 
ored methods  of  the  common-law  and  the  equity  courts  in  Eng- 
land. This  fact  alone  may  be  regarded  as  decisive  of  its  intrinsic 
excellence,  as  conclusively  demonstrating  that  it  is  founded  upon 
natural  and  true  principles  ;  that  it  embodies  rational  notions  in 
respect  to  the  manner  of  conducting  judicial  controversies  be- 
tween private  litigants ;  and  that,  in  its  conception  and  design, 
it  is  far  superior  to  the  artificial,  technical,  and  arbitrary  modes 
which  had  so  long  been  looked  upon  as  perfect  by  generations 
of  English  and  American  lawyers.  It  is  shown  in  the  Intro- 
ductory Chapter  of  the  present  work  that  this  whole  course  of 
reform  is  but  a  repetition,  not  simply  in  a  general  outline,  but 
even  in  the  minute  details,  of  what  took  place  in  the  jurispru- 
dence of  Rome ;  so  that  the  modem  legislation  has,  in  this  re- 
spect, merely  followed  an  inevitable  law  of  progress,  which 
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always  works  out  the  same  results  under  the  same  social  con- 
ditions and  circumstances. 

Although  the  codes  which  have  been  enacted  in  the  various 
States  and  Territories  sometimes  differ  slightly  from  each  other 
in  respect  to  the  minor  measures  and  steps  of  practice ,  and  al- 
though some  of  them,  in  reference  to  certain  special  matters,  have 
more  freely  carried  out  the  original  and  underlying  theory  to  its 
logical  results,  and  have  by  distinct  provisions  expressly  abro- 
gated particular  dogmas  of  the  old  law,  which  in  other  States 
are  only  included  in  the  general  language  of  the  statute,  and  are 
thus  left  within  the  domain  of  judicial  construction,  yet  in  all  its 
essential  notions  and  fundamental  doctrines  the  reformed  pro- 
cedure is  one  and  the  same  wherever  it  prevails,  either  in  the 
United  States  or  in  England.  The  ^'  Civil  Action  "  which  it  has 
created  and  introduced  as  the  single  and  sufficient  instrument 
for  the  trial  of  all  judicial  controversies  between  private  suitors 
and  for  the  pursuit  of  all  judicial  remedies  is  the  same  in  concep- 
tion, in  form,  and  in  substance,  possessing  the  same  characteiistic 
features,  governed  by  the  same  elementary  rules,  and  embodying 
the  same  organic  principles.  How  completely  the  reformed  sys- 
tem is  severed  from  the  ancient  common-law  modes,  how  entirely 
it  abandons  all  the  arbitrary,  formal,  and  technical  notions  which 
were  their  very  essence  and  life,  and  how  firmly  it  rests  upon 
natural  and  necessary  facts  as  its  foundations,  is  shown  in  the 
Introductory  Chapter  and  in  other  portions  of  this  work.  It  is 
impossible,  therefore,  that  its  full  benefits  can  be  attained,  and 
that  full  scope  can  be  given  to  its  original  purpose,  until  the 
courts  and  the  profession  shall  accept  it  in  its  simplicity,  and 
shall  cease  to  obstruct  its  efficient  operation  and  to  interrupt  its 
free  movements  by  antiquated  dogmas  and  rejected  doctrines 
drawn  from  the  system  which  it  has  thoroughly  overthrown  and 
supplanted. 

The  design  of  the  author  is  to  present  the  entire  remedial 
department  of  the  law  —  the  remedies  and  remedial  rights  — 
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according  to  the  reformed  procedure.  The  volume  now  sub- 
mitted to  the  profession,  although  in  itself  a  complete  and  inde- 
pendent work,  accomplishes  a  part  of  this  full  purpose.  It  treats 
of  the  ^'  Civil  Action,"  which  is  the  central  fact  of  the  new  pro- 
cedure, and  which,  as  has  been  said,  is  everywhere  the  same  in 
all  ita  distinctive  features  and  elements.  It  is  not  a  treatise  upon 
^'  Practice ; ''  but  it  discusses  in  a  thoroughly  practical  manner 
those  features  and  elements  which  constitute  the  Civil  Action, 
and  which  differentiate  that  judicial  proceeding  from  the  action 
at  law  and  the  suit  in  equity.  The  discussions  and  conclusions 
which  it  contains  are  not  theoretical ;  they  are  everywhere  and 
always  based  upon  an  exhaustive  examination,  analysis,  and  com- 
parison of  the  decided  cases :  and  the  author  has  freely  drawn 
upon  the  judicial  decisions  of  the  States,  and  by  this  means 
presents  to  the  reader  a  body  of  authority  which  fully  indicates 
the  action  of  the  courts  and  their  theories  and  modes  of  interpre- 
tation throughout  the  commonwealths  in  which  the  system  pre- 
vails. Although  it  cannot  be  pretended  that  every  case  referring 
to  the  Civil  Action  has  been  cited, — in  fact,  many  of  them  are 
unworthy  of  citation,  since  they  fxe  the  reflections  of  crude  and 
incorrect  opinions  long  since  rejected,  while  others  are  the  mere 
repetitions  of  points  already  well  settied,  —  yet  it  is  believed 
that  none  are  omitted  which  contain  the  statement  of  a  new  and 
correct  principle.  The  author  has  endeavored  to  collect  all  the 
leading  cases  in  every  State,  —  all  those  which  have  been  finally 
accepted  as  authoritative,  and  which  represent  the  mature 
thought  and  convictions  of  the  judiciary ;  and  in  no  other  work 
can  be  found  such  a  mass  of  judicial  opinion  gathered  from 
courts  of  the  various  States,  giving  a  construction  to  the  statu- 
tory provisions  which  describe  the  Civil  Action,  and  building 
up  an  harmonious  and  consistent  system  of  procedure  upon  the 
reform  legislation.  While  the  author  has  everywhere  endeav- 
ored to  reach  the  true  principles  of  interpretation,  and  to  extract 
from  the  cases  a  statement  of  universal  doctrines  which  shall 
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aid  in  the  solution  of  all  future  questions,  and  has  not  scrupled 
to  express  his  own  views  and  opinions,  such  speculations  -and 
arguments  are  always  plainly  indicated  and  represented  in  their 
real  character,  so  that  the  reader  need  never  confound  them  with 
the  results  of  actual  judicial  decision,  and  be  thus  led  to  accept 
as  settled  law  what  is  only  a  personal  conviction  or  suggestion  of 
the  author. 

While  the  work  is  thus  intended  to  be  a  practical  handbook 
for  the  lawyer,  as  an  aid  in  the  e very-day  duties  of  his  profession, 
it  is  hoped  that  its  use  may  tend  to  bring  the  procedures  of  the 
different  States  into  closer  relations,  and  may  finally  produce 
the  perfect  identity  of  method  and  form  which  is  possible  from 
the  legislation  itself,  and  which  was,  beyond  doubt,  the  design 
of  the  several  legislatures  in  adopting  the  reform.  Such  an  iden- 
tity is  entirely  practicable,  and  the  full  beneficial  results  of  the 
change  will  not  be  attained  until  it  is  reached.  In  every  State 
there  has  accumulated  a  growing  amount  of  judicial  interpreta- 
tion which  would  be  of  the  greatest  assistance  to  the  Bench  and 
Bar  of  all  the  other  States ;  and  in  several  of  them  certain  spe- 
cial rules  and  methods  have  beep  wrought  out  and  finally  estab- 
lished, which  need  only  to  be  known  in  order  to  be  universally 
followed.  Such  a  reform,  founded  on  the  nature  of  things,  and 
not  upon  artificial  and  arbitrary  assumptions,  never  goes  back- 
ward ;  and  the  time  will  surely  come  when  the  system  that 
has  already  spread  so  widely  will  be  introduced  into  every  com- 
monwealth, and  when  the  distinction  between  legal  and  equita- 
ble modes  of  pursuing  remedies  will  disappear,  and  finally  be 
forgotten. 

The  central  conception  of  the  reformed  procedure,  and  the  one 
from  which  all  the  elements  of  the  Civil  Action  are  developed,  is 
the  abolition  of  the  distinction  between  legal  and  equitable  suits, 
and  the  substitution  of  one  judicial  instrument,  by  which  both 
legal  and  equitable  remedies  may  be  obtained,  either  singly  or  in 
combination.    The  full  scope  and  effect  of  this  grand  principle 
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are  exhaustively  discussed  in  the  opening  chapter,  while  the 
necessary  limitations  upon  its  operation  which  inhere  in  our  judi- 
cial institutions  are  also  carefully  pointed  out.  Having  thus  laid 
the  foundation  upon  which  the  whole  superstructure  rests,  the 
remaining  parts  of  the  Civil  Action  are  examined  in  turn,  and 
the  practical  rules  which  control  their  use  are  minutely  explained 
in  the  light  of  judicial  authority.  These  general  features  are  the 
parties  to  the  Civil  Action,  plaintiff  and  defendant,  the  presenta- 
tion of  the  cause  of  action  by  the  plaintiff,  and  of  the  defence  or 
claim  of  affirmative  relief  by  the  defendant.  The  two  latter 
divisions  include,  among  other  important  particulars,  the  princi- 
ples of  the  reformed  pleading ;  the  scope  and  effect  of  the  gen- 
eral denial,  with  the  defences  which  may  be  proved  under  it;  the 
nature  and  object  of  specific  denials  ;  the  answer  of  new  matter, 
and  the  defences  which  must  be  specially  pleaded ;  and  the  coun- 
ter-claim. The  discussion  of  these  special  topics,  being  of  the 
greatest  practical  importance,  has  been  purposely  made  very  full 
and  minute.  An  attempt  has  also  been  made  to  obtain,  in  a 
general  and  complete  form,  the  true  meaning  of  certain  phrases 
found  in  all  the  codes,  upon  which  the  interpretation  of  most 
important  provisions,  and  the  practical  rules  resulting  therefrom, 
so  closely  depend.  Among  the  statutory  phrases  are  ^^  the  cause 
of  action,"  "  the  subject  of  action,"  *'  transaction,"  "  causes  of 
action  arising  out  of  the  same  transaction,"  and  the  like.  If  the 
author  has  succeeded  in  ascertaining  the  true  meaning  of  these 
and  similar  expressions,  and  the  legislative  intent  in  their  use, 
he  is  confident  that  he  will  have  rendered  a  substantial  aid  to  the 
profession,  and  even  to  the  courts,  in  the  difficult  work  of  statu- 
tory interpretation.  The  treatise,  as  a  whole,  if  its  purpose  has 
been  properly  carried  out,  will  be  a  practical  handbook,  adapted 
to  the  use  of  the  profession  in  every  State  and  Territory  where 
the  reformed  procedure  prevails.  It  is  also  designed  as  a  text- 
book for  students,  whether  in  offices  or  in  law  schools ;  and  to 
that  end  frequent  reference  has  been  made  to  the  common-law  and 
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aid  in  the  solution  of  all  future  questions,  and  has  not  scrupled 
to  express  his  own  views  and  opinions,  such  speculations  and 
arguments  are  always  plainly  indicated  and  represented  in  their 
real  character,  so  that  the  reader  need  never  confound  them  with 
the  results  of  actual  judicial  decision,  and  be  thus  led  to  accept 
as  settled  law  what  is  only  a  personal  conviction  or  suggestion  of 
the  author. 

While  the  work  is  thus  intended  to  be  a  practical  handbook 
for  the  lawyer,  as  an  aid  in  the  e very-day  duties  of  his  profession, 
it  is  hoped  that  its  use  may  tend  to  bring  the  procedures  of  the 
different  States  into  closer  relations,  and  may  finally  produce 
the  perfect  identity  of  method  and  form  which  is  possible  from 
the  legislation  itself,  and  which  was,  beyond  doubt,  the  design 
of  the  several  legislatures  in  adopting  the  reform.  Such  an  iden- 
tity is  entirely  practicable,  and  the  full  beneficial  results  of  the 
change  will  not  be  attained  until  it  is  reached.  In  every  State 
there  has  accumulated  a  growing  amount  of  judicial  interpreta- 
tion which  would  be  of  the  greatest  assistance  to  the  Bench  and 
Bar  of  all  the  other  States ;  and  in  several  of  them  certain  spe- 
cial rules  and  methods  have  beep  wrought  out  and  finally  estab- 
lished, which  need  only  to  be  known  in  order  to  be  universally 
followed.  Such  a  reform,  founded  on  the  nature  of  things,  and 
not  upon  artificial  and  arbitrary  assumptions,  never  goes  back- 
ward ;  and  the  time  will  surely  come  when  the  system  that 
has  already  spread  so  widely  will  be  introduced  into  every  com- 
monwealth, and  when  the  distinction  between  legal  and  equita- 
ble modes  of  pursuing  remedies  will  disappear,  and  finally  be 
forgotten. 

The  central  conception  of  the  reformed  procedure,  and  the  one 
from  which  all  the  elements  of  the  Civil  Action  are  developed,  is 
the  abolition  of  the  distinction  between  legal  and  equitable  suits, 
and  the  substitution  of  one  judicial  instrument,  by  which  both 
legal  and  equitable  remedies  may  be  obtained,  either  singly  or  in 
combination.    The  full  scope  and  effect  of  this  grand  principle 
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are  exhaustively  discussed  in  the  opening  chapter,  while  the 
necessary  limitations  upon  its  operation  which  inhere  in  our  judi- 
cial institutions  are  also  carefully  pointed  out.  Having  thus  laid 
the  foundation  upon  which  the  whole  superstructure  rests,  the 
remaining  parts  of  the  Civil  Action  are  examined  in  turn,  and 
the  practical  rules  which  conta*ol  their  use  are  minutely  explained 
in  the  light  of  judicial  authority.  These  general  features  are  the 
parties  to  the  Civil  Action,  plaintiff  and  defendant,  the  presenta- 
tion of  the  cause  of  action  by  the  plaintiff,  and  of  the  defence  or 
claim  of  affirmative  relief  by  the  defendant.  The  two  latter 
divisions  include,  among  other  important  particulars,  the  princi- 
ples of  the  reformed  pleading ;  the  scope  and  effect  of  the  gen- 
eral denial,  with  the  defences  which  may  be  proved  under  it ;  the 
nature  and  object  of  specific  denials ;  the  answer  of  new  matter, 
and  the  defences  which  must  be  specially  pleaded ;  and  the  coun- 
ter-claim. The  discussion  of  these  special  topics,  being  of  the 
greatest  practical  importance,  has  been  purposely  made  very  full 
and  minute.  An  attempt  has  also  been  made  to  obtain,  in  a 
general  and  complete  form,  the  true  meaning  of  certain  phrases 
found  in  all  the  codes,  upon  which  the  interpretation  of  most 
important  provisions,  and  the  practical  rules  resulting  therefrom, 
so  closely  depend.  Among  the  statutory  phrases  are  ^'  the  cause 
of  action,"  "  the  subject  of  action,"  "  transaction,"  "  causes  of 
action  arising  out  of  the  same  transaction,"  and  the  like.  If  the 
author  has  succeeded  in  ascertaining  the  true  meaning  of  these 
and  similar  expressions,  and  the  legislative  intent  in  their  use, 
he  is  confident  that  he  will  have  rendered  a  substantial  aid  to  the 
profession,  and  even  to  the  courts,  in  the  difficult  work  of  statu- 
tory interpretation.  The  treatise,  as  a  whole,  if  its  purpose  has 
been  properly  carried  out,  will  be  a  practical  handbook,  adapted 
to  the  use  of  the  profession  in  every  State  and  Territory  where 
the  reformed  procedure  prevails.  It  is  also  designed  as  a  text- 
book for  students,  whether  in  offices  or  in  law  schools ;  and  to 
that  end  frequent  reference  has  been  made  to  the  common-law  and 
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equity  sj^stems  of  procedure,  in  explanation  of  their  more  general 
doctrines  and  principles,  and  in  comparing  them  with  those  which 
have  been  substituted  in  their  place. 

JOHN  NORTON  POMEBOY. 
Rochester,  N.  T.,  December,  1875. 
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CIVIL     REMEDIES. 


INTRODUCTION. 

§  1.  *  1.  NeoeMlty  of  Remedial  Zaw.  By  far  the  greater 
portion  of  any  actual  system  of  jurisprudence  consists  of  com- 
mands that  create  and  define  those  rights  and  corresponding 
duties  which  control  the  normal  relations  of  individuals  with  each 
other  and  with  the  body  politic  of  which  they  are  members.^ 
Some  of  these  rights  and  their  corresponding  duties  govern  the 
relations  alone  of  the  state  with  individuals,  and  are  properly 
termed  public;  the  others  are  confined  to  the  relations  of  in- 
dividuals with  each  other,  and  are  called  private.  As  these 
rights  and  duties  form  the  very  substratum  of  the  whole  law,  as 
the  law  and  all  the  machinery  of  administration  exist  solely  to 
declare  and  enforce  them,  as  they  are  in  fact  the  very  end  and 
object  of  legislation  and  government,  they  may  be  and  are  by 
most  juridical  writers  appropriately  styled  primary  rights  and 
duties.  If  mankind  were  absolutely  perfect  so  that  disobedience 
would  be  impossible,  if  it  were  certain  that  every  command 
uttered  by  the  Supreme  Power  would  be  voluntarily  obeyed  by 
those  to  whom  it  was  addressed,  the  law  would  contain  nothing 
else  than  an  enumeration  of  these  primary  rights  and  duties. 
Since,  however,  disobedience  is  possible,  and  these  primaiy  rights 
may  be  broken  and  duties  unperformed,  a  supplemental  branch 
of  the  law  becomes  a  matter  of  necessity,  by  which  obedience 
may  be  enforced.  This  secondary  and  supplementary  department 
is  by  some  writers  called  the  ''  sanctioning,"  because  it  deals  with 

1  [For  a  disciusioii  of  the  qaestion,  "  What  u  Law  ?  "  see  toL  25,  Reports  Am. 
Bar  Ass'n,  1902,  p.  445  et  8eq.2 
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the  sanctions  which  give  their  compulsive  eflBicacy  to  the  com- 
mands of  the  supreme  power.  I  shall,  however,  use  the  term 
remedial  as  descriptive  of  this  department,  since  it  more  nearly 
accords  with  the  nomenclature  customary  among  lawyers  in 
England  and  in  America. 

§  2.  *  2.  Remedies  and  Remedial  Rights  and  Dntiea.  Definitions 
and  lUastrations.  This  secondary  and  supplementary  or  remedial 
department  of  jurisprudence  has  to  do  with  remedies  and  with 
remedial  rights  and  duties.  HemedieSj  in  their  widest  sense,  are 
either  the  final  means  by  which  to  maintain  and  defend  primary 
rights  and  enforce  primary  duties,  or  they  are  the  final  equiva- 
lents given  to  an  injured  person  in  the  place  of  his  original  pri- 
mary rights  which  have  been  broken,  and  of  the  original  primary 
duties  towards  him  which  have  been  unperformed.  Remedial 
rights^  or  rights  of  remedy^  are  rights  which  an  injured  person 
has  to  avail  himself  of  some  one  or  more  of  these  final  means,  or 
to  obtain  some  one  or  more  of  these  final  equivalents.  Remedial 
duties  are  secondary  duties,  devolving  upon  the  party  who  has 
infringed  upon  the  primary  rights  of  another,  and  failed  to  per- 
form his  own  primary  duties  towards  that  other,  to  make  the 
reparation  provided  by  some  one  or  more  of  these  final  means,  or 
furnished  in  some  one  or  more  of  these  equivalents.  One  or  two 
familiar  and  simple  examples  will  illustrate  and  explain  these 
abstract  definitions.  A.  and  B.  have  entered  into  a  contract  by 
which  the  latter  has  agreed  to  sell  and  deliver  to  the  former  a 
quantity  of  merchandise:  analyze  the  results  of  this  relation. 
A.  has  the  right  that  B.  should  transfer  and  deliver  to  him  the 
goods  referred  to,  and  a  corresponding  duty  rests  upon  B.  to 
make  the  transfer  and  delivery.  This  right  and  this  duty  are 
primary.  B.  fails  to  perfoim,  and  thereupon  a  new  secondary 
right  in  A.  arises,  and  a  new  secondary  duty  of  B.  A.'s  new 
right  is  to  have  the  remedy  which  the  law  permits  in  such  a  case, 
and  B.'s  new  duty  is  to  grant  this  remedy ;  this  new  right  and 
this  new  duty  are  remedial.  The  remedy  given  under  such  cir- 
cumstances is  a  pecuniary  compensation,  a  sum  of  money  in  the 
place  of  the  goods,  which  in  our  legal  nomenclature  is  termed 
damages.  In  this  instance  the  remedy  is  plainly  an  equivalent. 
A.'s  primary  right  was  to  acquire  the  ownership  and  the  posses- 
sion of  the  corptis  of  the  goods;  B.'s  primary  duty  was  to  trans- 
fer the  ownership  and  possession  of  that  corpus.    The  remedy. 
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however,  is  not  the  owuership  and  possession  of  the  merchan- 
dise, but  the  ownership  and  possession  of  a  sum  of  money  instead 
thereof.  It  is  a  moral  and  indirect  means  of  enforcing  the  pri- 
maiy  right,  because  it  may  induce  B.  to  perform  his  primary  duty 
and  deliver  the  goods ;  but,  if  it  does  not  produce  that  effect,  it 
is  an  equivalent  for  the  ownership  and  possession  of  the  articles 
themselYes.  In  this  instance  we  have  a  given  primary  right  and 
duty,  a  breach  thereof  by  non- performance,  a  new  remedial  right 
and  duty  in  the  place  of  the  primary  ones,  and  a  remedy  differ- 
ent from,  but  equivalent  to,  those  originals.  This  familiar  ex- 
ample illustrates  every  case  of  remedy  by  a  pecuniary  compensation 
in  the  place  of  the  primary  right  and  duty  which  have  been 
broken.  Another  example  will  be  sufficient.  A.  and  B.  have 
entered  into  a  contract  by  which  the  latter  has  agreed  to  convey 
a  certain  farm,  and  to  execute  and  deliver  a  deed  thereof  to  the 
former.  Here  A.'s  primary  right  is  to  have  B.  convey  the  farm, 
which  is  done  by  executing  and  delivering  the  deed  and  by  sur- 
rendering possession  of  the  land.  B.'s  corresponding  primary 
duty  is  to  perform  these  acts.  Upon  B.'s  refusal,  A.  is  at  once 
clothed  with  a  new  and  remedial  right,  and  B.  is  subjected  to  a 
new  and  remedial  duty.  Under  these  circumstances  the  law  gives 
a  remedy  which  is  the  same  as  the  end  which  was  to  be  attained 
by  the  primary  right  and  duty  themselves ;  that  is,  the  convey- 
ance of  the  land.  In  other  words,  the  law  will  compel  B.  to  do 
just  what  he  in  terms  contracted  to  do,  —  execute  and  deliver 
the  deed  and  surrender  the  possession.  Here  the  secondary 
remedial  right  and  duty  are  the  same  as  the  original  primary 
right  and  duty ;  and  the  remedy  itself  is  not  an  equivalent  to, 
but  is  identical  with,  the  result  to  be  reached  by  such  primary 
right  and  duty.  The  remedy,  however,  is  plainly  a  means  by 
which  A.  maintains  his  primary  right,  and  enforces  the  primary 
duty  which  B.  owes  to  him,  for  by  it  the  self -same  right  is 
upheld,  and  the  self-same  duty  is  performed. 

§  3.  *3.  Distinction  between  Public  and  Pxivate  Remedies. 
When  the  primary  rights  and  duties  are  public,  that  is,  when 
they  govern  the  relations  alone  of  the  State  with  individuals, 
the  remedies  for  the  violation  thereof  are  public,  and  the  larger 
portion  of  them  are  criminal.  When  the  primary  rights  and 
duties  are  private,  that  is,  when  they  are  confined  to  relations 
of  individuals  with  each  other,  the  remedies  are  also  private,  or, 
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as  they  are  frequently  termed,  civil.     This  treatise  will  deal 
with  the  latter  class  alone.     The  vast  majority  of  public  remedies 
are  designed  to  preserve  the  good  order  pf  society,  and  to  enforce 
those  duties  of  individuals  towards  the  State  whose  violations  are 
called  crimes,  and   the   remedies  themselves  are  criminal:    but 
there  are  other  public  remedies  which  are  not  in  any  respect 
criminal.     The   remedies   to  which   I  now  refer  may,  at  first 
blush,  appear  to  be  private,  and  to  be  used  to  enforce  some 
rights  that  belong  to  an  individual  rather  than  to  the  body 
politic ;  yet,  on  closer  examination  of  their  elements  and  objects, 
it  will  be  plainly  seen  that  they  are  strictly  public,  and  serve  to 
uphold   rights  which  inhere  in  the  Commonwealth.     The  sub- 
division which  I  am  thus  describing  includes  those  judicial  pro- 
ceedings by  which  the  regular  organization  and  structure  of  the 
government  are  preserved  by  determining  the  conflicting  claims 
of  litigant  parties  to  occupy  and  hold  the  powers  and  functions 
of  some  particular  public  office.     The  individual  who  is,  or  who 
claims  to  be,  a  portion  of  the  governmental  organism,  by  virtue 
of  an  official  position  which  he  seeks  to  establish,  may  be  an 
actor  in  the  judicial  proceeding;  but  the  proceeding  is  not  insti- 
tuted, nor  is  the  determination  made,  on  his  own  personal  ac- 
count, nor  for  his  own  private  benefit;  the  State  is  in  theory  and 
in  practice  the  party  primarily  interested,  and  the  rights  of  the 
State  are  maintained  and  established   by  the  judicial  decision. 
On  the  other  hand,  certain  remedies  which  have  the  outward 
appearance  of  being  public,  which  are  required  by  some  ancient 
and  arbitrary  rule  of  form  to  be  brought  in  the  name  of  the 
Commonwealth  or  of  the  people,  are  actually  private  and  civil. 
The   interposition   of  the  State'  as  a  nominal  actor  is  merely 
formal,  and  the  rights  to  be  upheld  belong  to  individuals  in  their 
private  characters  and  capacities.     Remedies'  and  remedial  rights 
of  this  last  class,  being  strictly  private  and  civil,  fall  within  the 
scope  of  the  present  work,  while  those  of  the  preceding  class  are 
not  embraced  within  its  design.       . 


CHAPTER  FIRST. 

ABOLITION  OF  THE  DISTINCTIONS  BETWEEN  ACTIONS  AT 
LAW  AND  SL^TS  IN  EQUITY,  AND  OF  ALL  THE  COMMON- 
LAW  FORMS  OF  ACTION. 

§  4.  *  44.  Statutory  Provision.  The  following  is  the  form  of 
the  simple  but  most  comprehensive  provision  found  in  the  codes 
of  procedure  and  practice  acts,  embodying  the  fundamental  prin- 
ciple which  is  the  subject-matter  of  the  present  chapter,  and 
which  is  the  single  source  from  which  all  the  other  portions  of 
the  system  flow  as  necessary  consequences:  "The  distinction 
between  actions  at  law  and  suits  in  equity,  and  the  forms  of  all 
such  actions  and  suits  heretofore  existing,  are  abolished;  and 
there  shall  be  in  this  State  hereafter  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  rights  and  the  redress 
of  private  wrongs,  which  shall  be  denominated  a  civil  action."^ 
In  a  very  few  of  the  States  the  change  from  the  former  modes  is 


1  N.  Y.  §  69  (8339) ;  Cal.  §  307  ;  S.  C. 
§93;  Nev.  §  1  ;  Nebr.  §  2;  Kans.  §  10; 
Ohio,  §3;  Ind.  §  1  ;  N.  C.  §  12;  [Con- 
necticat,  Gen.  St.,  1902,  §  607  ;  MiDneaota, 
Geu.  St.,  1894,  §  5131  ;  Missouri,  Rev.  St., 
1899,  f  539 ;  WiflCODsin,  St.,  1898,  §  2600 ; 
Idaho,  Code  Civ.  Pro.,  1901,  §  3112; 
Montana,  §  460 ;  North  Dakota,  Rev. 
Codes,  1899,  §  5181 ;  Wyoming,  Rev.  St., 
1899,  §3443;  Colorado,  §  1;  Utah,  Rev. 
St.,  1898,  §2852;  South  Dakota,  Ann. 
St,  1901,  §  6030;  Oklahoma,  St.,  1893, 
f  3882 ;  Waflhingtou,  Bal.  Code,  §  4793. 

In  the  citarions  of  Nev  York  statutes, 
the  section  numbers  first  given  refer  to 
the  old  Code  of  Procedure,  while  the 
nambers  appearing  in  parentheses  refer 
to  the  new  code  of  Civil  Procedure.]  The 
pTovieion  in  the  California  Code  is  as 
follows:  "§307  (§  1).  There  is  in  this 
State  but  one  form  of  civil  action  for  the 
enforcement  or  protection  of  private 
nghts,  and  the  redress  or  prevention  of 
private  wrongs." 

[The  provision  of  the  New  York  code, 


quoted  in  the  text,  has  been  changed  to 
read  as  follows :  *'  There  is  only  one  form 
of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the 
forms  of  those  actions  and  suits,  have  been 
abolished."  Code  Civ.  Pro.,  §  3339.  The 
various  codes  differ  somewhat  among 
themselves  in  the  wording  of  this  pro- 
vision, but  in  a  general  way  they  follow 
either  the  New  York  or  California  form. 
The  New  York  form  is  found  in  Indiana, 
Kansas,  Nebraska,  Minnesota,  Wisconsin, 
North  Dakota,  Wyoming,  Colorado,  South 
Dakota,  and  Oklahoma,  while  the  Califor- 
nia form  is  found  in  Missouri,  Ohio,  Con- 
necticut, South  Carolina,  Nevada,  Idaho, 
Montana,  Utah,  and  Washington. 

Georgia,  which  in  many  respects  has 
followed  the  Code  procedure,  has  adopted 
statutes  as  follows :  "  Bills  in  equity  and 
all  distinctions  ot  actions  into  real,  per- 
sonal, and  mixed,  are  abolished.''  "  A 
civil  action  is  one  founded  on  private 
rights,  arising  either  from  contract  or 
tort."    Code,  1895,  §§  4931,  4932.] 
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not  80  complete,  and  a  slight  distinction  is  preserved  between 
suits  brought  to  obtain  legal  and  those  brought  to  obtain  equi- 
table  relief.     All  the  common-law  forms  of  action  are  abolished, 
and  one  civil  action  is  established  for  all  remedial  purposes :  the 
proceedings  in  this  civil  action,  however,  may  be  either  (1^ 
ordinary  or  (2)  equitable.      The  plaintiff  may  prosecute    his 
action  by  equitable  proceedings  in  all  cases  where  courts    of 
chancery,  before  the  adoption  of  the  code,  had  jurisdiction,  and 
must  so  proceed  in  all  cases  where  such  jurisdiction  was  exclu- 
sive.   In  all  other  cases  the  plaintiff  must  prosecute  his  action  by 
ordinary  proceedings.     The  plaintiff  indicates  by  the  formula, 
"In  ordinary  proceedings,"  or  "In  equitable  proceedings,"    at 
the  commencement  of  his  petition  or  complaint,  to  which  class 
the  action  belongs.     The  provisions  of  the  code  regulating  the 
prosecution  of  actions  apply  to  both  kinds  of  proceedings  unless 
the  contrary  expressly  appears.    In  fact,  the  only  real  distinction 
between  them  is  that  they  are  to  be  placed  upon  different  dockets 
of  the  court,  so  that  the  suits  of  the  one  class  will  be  tried  by  a 
jury,  while  those  of  the  other  class  will  be  tried  by  the  judge 
without  a  jury,  and  the  evidence  in  equitable  proceediqgs  may 
be  taken  by  deposition  instead  of  by  oral  examination  in  open 
court.  ^    It  is  evident  that  in  these  States  the  difference  kept  up 
between  legal  and  equitable  actions  is  more  nominal  than  real, 
and  that  the  principle  of  absolute  unity  prevails  as  truly  in  their 
codes  as  in  those  of  the  other  commonwealths.^ 


1  Kj.  §§  1-13;  Iowa,  §§  2507,  2508, 
2513,  2514,  2520;  Oregon,  §§  1,  376; 
f  Arkansas,  Sand.  &  HilFs  Dig.,  §§  5607- 
5610,  5616-5622.^ 

^  QThe  qaostion  cannot  be  raised  by 
demurrer,  bat  by  motion  to  transfer  from 
one  docket  to  the  other.  McClnre  v.  Dee 
(1902),  115  la.  546,  88  N.  W.  1093;  Mc- 
Corinick,  etc.  Co.  v.  Markert  (1899),  107 
la.  340,  78  N.  W.  33.  See  also  the  follow- 
ing  cases  in  which  this  distinction  is  dis- 
cussed: Hodowal  V,  Yearous  (1897),  103 
la.  32,  72  N.  W.  294  ;  Eassing  v.  Ordway 


(1897),  100  la.  611,  69  N.  W.  1013 ;  Gatch 
V.  Garretson  (1896),  100  la.  252,  69  N.  W. 
550;  Evans  v.  McConnell  (1896),  99  la. 
326,  68  N.  W.  790  ;  Leach  v.  Kundson 
(1896),  97  la.  643,  66  N.  W.  913 ;  liawley 
V.  Exchange  Bank  (189f ),  97  la.  187,  66 
N.  W.  152 ;  Keed  v.  Lane  (1895),  96  la. 
454,  65  N.  W.  380 ;  WUkinson  o.  Pritchard 
(1895),  93  la.  308,  61  N.  W.  965 ;  Rabb  v. 
Albright  (1894).  93  la.  50,  61  N.  W.  402; 
Meehan  v.  Watson  (1898),  65  Ark.  216, 47 
8.  W.  109.] 
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SECTION   FIRST. 

THE  GENERAL  PRINCIPLES  AS  TO  A  UNION  OF  LEGAL  AND  EQUI- 
TABLE METHODS  WHICH  HAVE  BEEN  ADOPTED  BY  THE  COURTS. 

§  5.  *  65.  Puxposa  of  Section  One,  Chapter  One.  General  Prin- 
ciples of  Constmctlon.  It  is  not  my  purpose  in  the  present  sec- 
tion to  discuss  in  order  the  particular  practical  questions  that 
have  arisen  in  the  construction  of  those  provisions  of  the  State 
codes  of  procedure  and  practice  acts  Tvhich  abolish  the  distinction 
between  legal  and  equitable  actions;  namely,  the  combining  of 
legal  and  equitable  causes  of  action  and  defence  in  the  same  suit, 
the  interposing  of  equitable  defences  to  legal  causes  of  action, 
the  granting  of  legal  remedies  where  the  pleadings  had  con- 
templated equitable  ones,  or  of  equitable  remedies  where  the 
pleadings  had  contemplated  legal  ones,  and  the  like.  I  intend 
rather  to  ascertain,  if  possible,  and  state  the  general  principles 
of  construction  which  the  courts  have  finally  adopted  and  applied 
in  the  settlement  of  these  and  all  other  similar  questions  which 
have  arisen  from  this  most  distinctive  and  important  feature 
of  the  reformed  procedure.  These  principles  are  fundamental; 
they  tinderlie  the  whole  process  of  judicial  interpretation ;  they 
shape  the  entire  action  of  the  courts  in  building  up  a  system  of 
practical  rules  out  of  the  broad  and  somewhat  vague  enactments, 
of  the  statute.  A  knowledge  of  these  controlling  motives  and 
opinions  which  have  guided  the  judges  in  their  work  of  con- 
struction is  of  the  highest  importance ;  with  it  we  may  attain  a 
systematic  and  harmonious  result;  without  it  we  shall  certainly 
be  left  in  a  chaos  of  conflicting  decisions. 

§  6.  *  66.  Narrow  Interpretation  by  Some  Judges.  Thia  Inter- 
pretation Oremzied.  The  adoption  of  the  Code  of  Procedui^  by 
the  Legislature  of  New  York  in  1848  was  undoubtedly  a  shock 
to  the  opinions  and  prejudices  of  lawyers  who  had  been  accus- 
tomed to  regard  the  former  system  as  perfect  in  principle,  and 
while  it  met  with  a  strenuous  opposition  from  many  members  of 
the  bar,  it  is  not  surprising  that  some  of  the  judges  also  for  a 
time  found  it  difficult,  if  not  impossible,  to  yield  obedience  to  the 
letter  even  of  the  statutory  requirement,  much  less  to  accept  its 
spirit  with  zealous  approval.     Opinions  are  to  be  found,  deliv- 
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ered  at  an  early  day  by  very  eminent  and  able  judges,  sometimes 
sitting  in  the  court  of  last  resort,  which,  if  taken  as  correct 
expositions  of  the  statute,  would  have  reduced  the  great  reform 
to  the  empty  change  in  a  few  words ;  the  ancient  names  would 
have  been  abolished,  but  all  the  substance,  all  that  was  repre- 
sented by  those  names,  would  have  remained  in  full  force  and 
effect     According  to  this  view  there  had  been  no  union    of 
methods  into  one  common  mode  of  proceeding,  no  abolition  of 
any  real  distinctions  between  legal  and  equitable  actions,  because 
such  a  result  is   simply  impossible   of  attainment.^     Since  the 
New  York  Constitution  provides  that  the  Supreme  Court  of  that 
State  shall   have  general  jurisdiction  in  law  and  equity,  and 
speaks  in  one  or  two  other  places  of  ^^ equity,"  it  has  been  said 
from  the  bench  that  a  statute  abolishing  the  distinctive  features 
of  equity  would  be  unconstitutional,  and  that  the  New  York 
code,  so  far  as  it  purports  to  produce  that  effect,  is  void.*    The 
system  which  this  school  of  judges  has  constructed  out  of  the 
reformatory  legislation  is  the  following.^      The  distinctions  be- 
tween law  and  equity  inhere  in  the  very  nature  of  the  subject, 
and  cannot  be  abolished.     The  legislature  may,  unless  restrained 
by  the   constitution,   abrogate  the   law   or  equity,   but  cannot 
destroy  the  distinctions  between  them.     The  language  of  the 
statute,  however,  is  not  broad  enough  to  effect  such  a  change; 

^  See  Reabens  v.  Joel,  13  N.  Y.  488,  in  which  it  is  held  error  to  permit  the  jury    \ 

493,  and  Voorhis  r.  Child's  Ex.,  17  N.  Y.  to  find  a  cause  of  action  ex  contractu  under     ' 

354,  357-362,  per  S.  L.  Selden  J.  pleadings  showing  that  the  cause  of  action 

3  Selden  J.,  in  Reubens  v,  Joel,   13  was  founded  in  tort.    See  also  to  the  same 

N.  Y.  494,  495.  effect  State  ex  rel.  t*.  Helms  (1898),  101 

"  Selden  J.,  in  Reubens  o.  Joel  and  Wis.  280,  77   N.   W.    194.    See  further 

Voorhis  v.  Child's  Ex.,  uhi  supra.  Joseph  Dessert  Lumber  Co.  v.  Wadleigh 

QSee  Anderson  v.  Chilson  (1895),  8  S.  D.  (1899),  103  Wis.  318,  79  N.  W.  237,  affirm- 

64,  where  it  is  stated  in  the  syllabus  that  ing  Kewaunee  Cy.  Sup.  v.  Decker,  30  Wis. 

''  Although  the  common  law  forms  have  624,  and  in  which  it  is  said :  "  It  is  just  as 

been  abolished,  an  equitable  action  under  necessary  to-day  as  it  ever  was  thai  a 

the  code  system  is  clearly  distinguishable  suitor  should  so  state  his  cause  of  action 

from  one  at  law,"  quoting  from  Dalton  t*.  that  the  court  may  determine  whether  it 

Vanderveer  (Sup.),  29  N.  Y.  Supp.  342,  be  ex  contractu  or  ex  delictoP     In  Fran- 

that  a  *' distinction  between  equitable  and  cisco  v.  Hatch  (1903),  117  Wis.  242,  93 

legal  actions  still  exists,  though  the  forms  N.    W.    1118,  the  court  said:    "Having 

have  been  abolished."    In    Casgrain    r.  brought  this  action  in  tort,  neither  the 

Hamilton  (1896),  92  Wis.  179,  66  N.  W.  plaintiff  nor  the  court  could  change  it 

118,  it  is  shown  that  whether  the  action  is  into  an  action   upon  contract  upon  the 

one  in  tort  or  in  contract  is  still  a  practical  trinl  against  the  defendants'  objections, 

question  under  the  code.     See  also  Rood  This    principle    is   well   settled   in    this 

V.  Taft  (1896),  94  Wis.  380,  69  N.  W.  183,  State."] 
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it  is  confiDed  to  external  acts  and  forms,  to  the  .methods  of  ob- 
taining remedies,  to  the  incidents  of  actions,  and  not  to  their 
substance.  Even  when  thus  restrained,  there  are  necessary 
elements  in  the  subject-matter  which  cannot  be  affected  by 
legislation,  and  which  limit,  therefore,  the  general  phrases  of 
the  code.  Assuming  that  primary  legal  and  equitable  rights 
and  duties  remain  unaltered,  essential  differences  must  exist  in 
the  actions  brought  to  enforce  the  legal  and  the  equitable  classes 
of  rights,  and  also  the  various  species  of  legal  rights.  For  this 
reason  the  substantial  features  and  characteristics  of  the  various 
actions  at  law  must  and  do  subsist,  and  the  rules  which  are 
based  upon  these  facts  must  and  do  continue  in  operation.  The 
Dsmes  "covenant,"  "debt,"  "trespass,"  "assumpsit,"  "bill  in 
equity,"  and  the  like,  have  been  abandoned,  but  all  the  things 
which  these  names  represented  are  left  in  their  essentials  exactly 
as  before  the  attempted  reforms.  This  theory  of  interpretation 
reduces  the  Code  of  Procedure  from  its  position  as  the  embodi- 
ment of  a  new  system  for  the  administration  of  justice  to  the 
level  of  a  mere  amendatory  act  regulating  the  minor  details  of 
practice.  The  explanation  here  made  of  it  is  now  useful  only  as 
a  matter  of  history;^  it  never  became  controlling;  the  opinions 

^  [See,  however,  the  case  of  Draper  r.  between  actions  at  law  and  in  equity,  to 
Brown,  decided  in  1902  by  the  Supreme  abolish  which  is  beyond    the   power  of 
Court  of  Wisconsin,   115   Wis.  361,  91  legislative    enactment.      The    legislature 
N.  W.  1001,  from  which  we  quote  as  fol-  may  abolish  the  old  forms  of  action  and 
lows:  "It  may  seem  somewhat  anomalous  has  done  so;  but  the  essential  principles 
that,  nnder  a  Code,  any  distinction  should  of  equitable  actions  and  equitable  relief, 
exist  between  legal  and  equitable  actions,  as  distinguished  from  legal  actions  and 
That  such  distinction  does  exist  is  recog-  remedies,  are  as  vital  now,  and  as  clearly 
nized  in  almost  every  Code  State.    It  is  a  marked  and  defined,  as  before  the  en- 
distinction  inherent  in  the  very  nature  of  actment  of  the  Code.     They  are  inde- 
things,  and  must  be  recognized  so  long  as  stmctible    elements    in    our    system    of 
both  legal   and   equitable   remedies  are  jurisprudence,  and    the  courts  are  con- 
permitted.    A  man  has  both  legal  and  stantly  required  to  recognize  and  apply 
equitable  rights.     In  the  vindication  of  them.'     The  courts  of    New  York    an- 
hi«  legal  rights  he  can  call  upon  the  in-  nounced  the  same  doctrine  early  in  the 
dividual  or  individuals  who  have  invaded  history  of  the  Code.    Reubens  v.  Joel,  13 
8nch  rights  for  reparation.    In  the  en-  N.  Y.  488 ;  Goulet  v.  Asseler,  22  N.  Y.  225 ; 
forceraent  of  his  equitable  rights  he  has  the  Gould  v.  Bank,  86  N.Y.  75-83.    So  pro- 
power,  and  it  is  his  duty,  to  call  in  every  nounced  and  well  preserved  is  this  distinc- 
person  necessary  to  a  complete  determina-  tion  that  this  court  sustained  a  demurrer 
tion  or  settlement  of  the  question  involved,  to  a  complaint   in  an  equitable   action, 
Snch  is  the  statute.   Section  2603.  Rev.  St.  notwithstanding  it  contained  allegations 
1898.    In  treating  this  question,  Mr.  Jus-  which,  if  standing  by  themselves,  would 
tice  Lyon,  in  Bonesteel  v.  Bonesteel,  28  constitute  an  action  at  law.     Denner  v. 
Wis.  245.  wrote  as  follows:  'There  are  Railroad    Co.,   57   Wis.  218,  15  N.  W. 
certun  essential  and  inherent  distinctions  158.'3 


10  CIVIL  REMEDIES. 

which  it  represents  were  those  of  individual  judges  rather  than 
of  courts,  and  they  have  been  repeatedly  and  completely  over- 
ruled by  tribunals  of  the  highest  authority.^ 

§  7.    *  67.    How  Interpreted  in  Most  of  the  States.     Critiolsin  of 
Interpretation  in  these  States.     This  protest  against  the  changes 
in  the  time-honored  modes  of  judicial  procedure,  this  antagonism 
to  the  principle  of  the  new  system,  which  was  at  the  outset  con- 
fined to  a  small  though  very  able  portion  of  the  bench,  was  long 
since  abandoned ;  ^  and  the  courts  have  in  most  of  the  States  not 
only  conformed  to  the  letter  of  the  reformatory  legislation,  but 
have  to  a  considerable  extent,  but  not,  as  I  think,  to  the  full 
extent,  accepted  and  carried  out  its  evident  spirit  and  meaning. 
I  speak  advisedly  in  this  statement.     While  the  courts  on  the 
whole^  and  in  all  the  States,  do  not  show  a  disposition  to  defeat 
the  reform  by  a  hostile  construction,  but  rather  seem  desirous  of 
promoting  it,  and  establishing  it  upon  a  secure  basis,  there  are 
yet  marked  differences  in  this  respect  among  the  States,  and  also 
strange  inconsistencies  in  the  application  of  general  principles  to 
particular  instances.     The  acceptance  of  the  reformed  procedure 
is  much  more  constrained  and  reluctant  in  certain  of  the  States 
than  in  the  remaining  and  by  far  the  larger  portion  of  them. 
Again,  a  lack  of  uniformity  will  be  discovered  in  applying  the 
most  general  and  comprehensive  principles  of  interpretation  to 
the  various  elements  and  features  of  judicial  procedure.     All 
these  inconsistencies,  when  they  exist,  have  arisen  from  the 
incapacity  of  the  judicial  mind  to  apprehend  the  fact  that  legal 
actions  and  equitable  actions  have  been  abolished,  and  a  ^^  civil 
action"  has  been  substituted  in  their  place.     Conceding  this 
truth  in  general,  courts  have  sometimes  failed  to  act  upon  it  in 
reference  to  some  subordinate  particulars;  the  result  has  been, 
not  a  perfect  harmonious  structure  built  up  by  judicial  labor,  but 
a  structure,  although  following  on  the  whole  a  comprehensive  and 
symmetrical  plan,  yet  marred  by  many  breaks  and   unfinished 
parts  and  misshapen  additions.     In  short,  the  true  fundamental 
principles  of  construction  have  been  generally  adopted  as  guides, 
the  true  spirit  and  design  of  the  reform  system  have  been  gener- 

^  See  the  comments  upon  Mr.  Justice         '  See,  howoTer,  caaes  cited  in  note  1, 
Selden's  opinion  in  Reubens  v.  Joel,  made    p.  9. 
by  Comstock  J.,  in  N.  Y.  Ice  Co.  ».  N.  W. 
Ins.  Co.,  23  N.  Y.  359,  360. 
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ally  apprehended ;  but  in  descending  to  the  details,  and  in  pre* 
scribing  the  practical  rules  of  procedure,  this  principle  and  this 
spirit  have  been  sometimes  forgotten  or  intentionally  disregarded. 
§  8.  *  68.  No  Change  in  Rights,  Dntias,  or  Uabilitiefl.  It  has 
been  abundantly  settied,  in  perfect  accordance  with  the  theory 
developed  in  the  preceding  section,  and  in  strict  conformity  with 
the  language  and  design  of  all  the  State  codes  and  practice  acts, 
that  the  new  system  has  not  produced,  and  was  not  intended  to 
produce,  any  alteration  of,  nor  direct  effect  upon,  the  primary 
rights,  duties,  and  liabilities  of  persons  created  by  either  depart- 
ment of  the  municipal  law.^  Whatever  may  have  been  the 
nature  or  extent  of  these  primary  rights  and  duties,  from  what- 
ever causes,  facts,  acts,  or  omissions  they  took  their  rise,  whether 
they  were  denominated  legal  or  equitable,  they  remain  exactly 
the  same  as  before.  The  codes  do  not  assume  to  abolish  the 
distinctions  between  "law"  and  "equity,"  regarded  as  two  com- 
plementary departments  of  the  municipal  law ;  not  a  clause  is  to 
be  found  which  suggests  such  a  revolution  in  the  essential  nature 
of  the  jurisprudence  which  we  have  inherited  from  England. 
The  principles  by  which  the  courts  determine  the  primary  rights 
and  duties  of  litigant  parties  remain  unaltered ;  upon  the  acts  or 

1  Peck  V.  Newton,  46  Barb.  173,  174,  104,  73  N.  W.  776,  where  the  court  says: 
per  Parker  J. ;  Cole  v.  Rejnolds,  18  N.  Y.  "  The  framers  of  the  code  clearly  iutended 
74,  76,  per  Harris  J. ;  Lattin  v.  McCartj,  to  abolish  all  distinctions  between  actions 
41  N.T.  107, 110, per  Hunt  C.  J.;  Meyers  at  law  and  suits  in  equity,  to  abolish  the 
V.  Field,  37  Mo.  434,  441,  per  Holmes  J. ;  forms  of  all  such  actions,  and  to  provide 
Richardson  v.  Means,  22  Mo.  495,  498,  per  that  in  this  State  there  shall  be  but  one 
Leonard  J. ;  Maguire  v.  Vice,  20  Mo.  429 ;  form  of  action  for  the  enforcement  or  pro- 
Matlock  V.  Todd,  25  Ind.  128,  130,  per  tection  of  priyato  rights  and  the  redress  or 
Elliot  J. ;  Woodford  0.  Learenworth,  14  prevention  of  private  wrongs,  which  is  de- 
Ind.  311,  314,  per  Worden  J.;  Emmons  nominated  a  civil  action."  See  especially 
V.  Kiger,  S3  Ind.  483,  487;  I>e  Witt  v.  Draper  v.  Brown  (1902),  115  Wis.  361,  91 
Hays,  2  Cal.  463,  468,  per  Murray  C.  J. ;  N.  W.  1001,  citing  and  quoting  from  Bone- 
Grain  p.  Aldrich,  38  Cal.  514;  Cropsey  i;.  •  steel  V.  Bonesteel,  Bupra.  Hopkins  v, 
Sweeney,  27  Barb.  310;  Klonne  v.  Brad-  Washington  County  (1898),  56  Neb.  596, 
street,  7  Ohio  St.  322,  325,  per  Bowen,  J. ;  77  N.  W.  53 :  "  The  distinction  between 
Garret  v.  Gault,  13  B.  Mon.  378,  380,  per  law  and  equity  is  not  abolished  in  this 
Hise  J. ;  Bonesteel  v.  Bonesteel,  28  Wis.  State.  Section  2  of  the  Code  of  Civil 
245,  250,  per  Lyon  J.;  Dickson  v.  Cole,  Procedure,  however,  provides  that  there 
34  Wis.  621,  625 ;  Martin  v.  Mobile  &  O.  shall  be  but  one  form  of  action,  called  a 
R.R.,  7  Bosh,  116,  124;  Richmond  &  L.  *  civil  action,'  in  which  rules  of  law  or  doc- 
Tump.  Co.  V.  Rogers,  7  Bush,  532,  535 ;  trines  of  equity  may,  under  proper  plead- 
Lamson  v.  YUJl,  1  Handy,  449,  452 ;  ing  and  proper  states  of  facts,  either  or 
Clanssen  v.  La  Frenz,  4  Greene  (la.),  224 ;  both  be  enforced."]]  See  Mo  wry  r.  Hill, 
Smith  r.  Kowe,  4  Cal.  6.  1 1  Wis.  146,  149. 

[See  KoUock  tr.  Scribner  (1897),  98  Wis. 
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omissions  which  were  the  occasion  of  a  right  called  equitable  the 
same  right  is  still  based,  and  is  still  properiy  termed  equitable ; 
from  the  acts  or  omissions  which  were  the  occasions  of  a  right 
called  legal  the  same  right  still  arises,  and  is  still  with  propriety 
termed  legal.  ^  I  remark,  in  passing,  that  much  of  the  confusion 
and  uncertainty  which  now  exists  would  at  once  disappear,  if  the 
bar  and  the  bench  should  adopt  a  nomenclature  in  conformity 
with  the  settled  principle  of  interpretation,  and  should  speak  of 
legal  and  equitable  rights,  legal  and  equitable  remedies,  but  not 
of  legal  and  equitable  actions.  To  term  an  action  ^^  legal '"^  or 
*^  equitable  "  is  a  misnomer,  and  one  which  involves  a  wrong 
conception  and  a  false  doctrine,  since  the  statute  has  removed 
all  distinction  between  legal  and  equitable  actions,  and  has  suV 
stituted  in  place  of  both  a  single  ^'  civil  action ; "  and  the  courts 
have  decided  that  the  legislature  intended  exactly  what  it  has 
s^id.^  But  as  the  legislature  did  not  say,  nor  mean  to  say,  that 
the  distinctions  between  legal  and  equitable  rights  or  remedies 
are  abolished,  those  terms  may  be  used  with  propriety  and  cor- 
rectness.' The  reformed  American  system,  in  short,  has  given 
no  new  causes  of  action.  Primary  rights  and  duties  are  un- 
changed ;  the  delicts  or  wrongs  which  are  the  violations  of  these 
rights  and  duties  are  still  committed  in  the  same  manner  as 
before ;  and  as  these  primary  rights  and  duties,  and  the  wrongs 
which  violate  them,  constitute  the  causes  of  action  over  which 
the  courts  exercise  their  remedial  jurisdiction,  it  is  plain  that  no 
statute  relating  solely  to  procedure  can  increase,  diminish,  or 
modify  the  causes  of  action  which  exist  independently  of  pro- 
cedure. In  some  instances  particular  parties  are  permitted  to 
maintain  an  action  who  could  not  have  maintained  it  under  the 
old  practice;  but  in  no  instance  can  this  now  be  done  where 
upon  the  same  facts  and  circumstances  a  similar  action  could  not 
have  been  maintained  by  some  person.  A  familiar  illustration  of 
this  statement  is  found  in  the  change  made  in  the  common-law 

1  [ADderson  r.  War  Eagle  Min.  Co.  reference  to  the  form  of  action.    Skinner 

(1903),  Idaho,  72  Pac  671,  quoting  the  v.  Skinner  (1894),  88  Neh.  756,  57  N.  W. 

textj  534.     Bat  see  Draper  v.  Brown  (1902), 

3  (7t  is  not  material  by  what  name,  or  115  Wis.  361,  91  N.  W.  IOOI.3 

whether  by  anj,  an  action  under  the  code  *  [Anderson  v.  War  Eagle  Min.  Co. 

is  designs^.    The  pleader  sboald  state  (1903),  Idaho,  72  Pac.  671,  qnoting  the 

the  facts,  and  if  thej  constitute  a  cause  of  text.3 
action,  the  law  affords  the  remedy  without 
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rule  prohibiting  an  action  by  the  assignee  of  a  non-negotiable 
thing  in  action,  and  requiring  the  suit  to  be  prosecuted  in  the 
name  of  the  assignor,  although  for  the  benefit,  and,  as  it  was 
finally  settled,  under  the  complete  control,  of  the  assignee.  The 
codes  have  abrogated  this  technical  dogma,  and  thus  permit  an 
action  to  be  brought  by  a  party  who  formerly  had  no  such  power; 
but  this  does  not  create  nor  constitute  any  new  cause  of  action. 
The  assignee  now  sues  where  the  assignor  sued ;  the  same  facts 
must  be  proved,  the  same  rights  asserted,  and  the  same  relief 
given ;  the  only  change  is  in  permitting  the  assignee  to  accom- 
plish directly,  and  in  his  own  name,  what  he  before  accomplished 
indirectly  and  by  the  use  of  another's  name. 

§  9.  *69.  Ko  Change  in  RamedloB  or  Remedial  Rights.  The 
doctrine  thus  uniformly  established  in  reference  to  the  effect  of 
the  reform  legislation  upon  primary  rights  and  duties,  and  causes 
of  action,  is  also  as  clearly  settled  in  reference  to  its  effect  upon 
remedies  and  remedial  rights,  when  the  term  is  used  —  as  it 
properly  should  be  —  to  denote  the  reliefs  which  are  conferred 
upon  parties,  and  not  the  means  of  procuring  these  reliefs.  The 
word  ^^ remedies'"  is  sometimes  used  in  two  different  technical 
senses,  and  from  this  dual  meaning  there  arises  —  as  in  all  such 
cases  —  doubt  and  confusion.  The  secondary  and  in  strictness 
improper  signification  renders  the  word  equivalent  to  the  mere 
judicial  instruments  and  their  incidents,  the  actions  at  law,  suits 
in  equity,  special  proceedings,  and  the  like,  —  the  various  steps 
in  a  forensic  controversy  which  fall  within  the  proper  domain  of 
practice.  The  primary  and  strictly  accurate  signification  makes 
it  synonymous  with  the  judgments  which  are  pronounced  by  the 
court,  and  which  established  the  remedial  rights  and  prescribe 
the  manner  in  which  and  the  means  by  which  they  are  to  be 
satisfied.  Or  '^  remedies  "  may  denote  those  judgments  executed 
and  performed  by  which  the  party  has  received  the  very  benefit 
to  which  he  was  entitled,  —  the  sum  of  money,  the  possession  of 
the  land  or  of  the  chattels,  the  execution  and  delivery  of  the 
deed,  the  cancellation  of  the  agreement,  the  removal  of  the  ob- 
struction, or  whatever  else  was  ordered  to  be  done  by  the  opposite 
party.  In  either  of  these  two  latter  senses,  the  remedies  which 
were  in  use  under  the  former  system,  and  which  were  awarded 
by  the  courts  upon  proper  occasions,  are  absolutely  unaffected 
in  any  of  their  essential  features  by  the  reformatory  legisla- 
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tion.^    The  general  and  sweeping  language  so  often  quoted  abol- 
ishes the  distinction  between  actions  at  law  and  suits  in  equity ;  and 
other  provisions  and  clauses  recognize  all  the  forms  of  judgment 
known  to  the  common-law  courts,  namely,  for  payment  of  money, 
for  the  possession  of  land  and  of  chattels,  and  also  the  specific 
kinds  of  relief  which  courts  of  equity  embodied  in  their  decrees. 
Strictly  speaking,  the  remedy  given  is  no  part  of  the  action,  but 
is  the  result  thereof;   it  is  the  object  for  which  the  action  is 
prosecuted,  the  end  at  which  all  the  litigation  is  directed.     A 
modification  of  the  action,  a  change   in  its  forms,  incidents, 
names,  modes  of  procedure,  including  the  process,  the  pleadings, 
the  parties,  the  manner  of  trial,  and  all  other  steps  preparatory 
to  the  judgment,  does  not  involve  any  alteration  in  this  result ; 
the  general  language  of  the  codes  does  not,  therefore,  include 
and  apply  to  the  substance  of  the   judgments,  that  is,  of  the 
remedies.      Without,    however,    relying    exclusively    upon    an 
interpretation  which  may  seem  to  be  too  refined  and  verbal,  the 
practical  construction  given  by  the  courts,  and  as  illustrated  by 
the  citations  contained  in  the  preceding  foot-note,  fully  sustains 
the  conclusions  which  are  reached  by  an  analysis  of  the  language. 
Abolition  of  the  distinction  'between  legal  and  equitable  actions, 
and  of  the  forms  of  legal  actions,  does  not  abolish  the  distinc- 
tions between  remedies.    If  from  the  nature  of  the  primary  right, 
and  of  the  wrong  by  which  it  is  invaded,  the  injured  party  would 
under  the  old  system  have  been  entitled  to  an  equitable  remedy, 
he  is  still  entitled  to  the  same  relief,  and  it  may  well  be  termed 
equitable ;  if  from  the  like  causes  he  would  have  been  entitled  to 
a  legal  remedy,  he  is  still  entitled  to  the  same  relief,  and  it  may 
properly  be  described  as  legal. 

§  10.  *  70.  The  Differences  that  have  been  Abolished.  ^CThat  is 
Established  ?  It  having  been  thus  detehuined  that  no  effect  has 
been  wrought  upon  the  primary  rights  and  duties  which  consti- 


^  See  caves  last  cited  under  §  8 ;  also, 
Carrico  t^.  Tomlinson,  1 7  Mo.  499  ;  Bntler 
V.  Lee,  33  How.  Pr.  R.  851  (Ct.  of  App.). 

[See  Hord  v.  Bradbury  (1900),  156  lud. 
30,  59  N.  E.  3],  where  the  court  sajs: 
"  Judgments  at  law  and  decrees  in  equity 
are  all  '  judgments '  under  the  code." 
Olson  V.  Thompson  (1897),  6  Okla.  74,  48 
Pac.  184:  ''Notwithstanding  the  legisla- 
ture has  abolished  the  distinction  between 


actions  at  law  and  suits  in  equity,  yet  the 
legislature  has  not  intended  thereby  to 
change  the  nature  of  the  remedies  which 
generally  obtain  in  those  jurisdictions 
where  courts  of  law  and  chancery  axe 
separate,  nor  could  they  do  so  if  they 
wished,  as  it  would  be  in  most  instances 
impossible  to  obtain  relief  in  an  action  at 
law  where  such  relief  must  come  through 
the  equitable  powers  of  the  court.*'^ 
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tute  the  great  body  of  the  municipal  law,  nor  upon  the  final 
remedies  granted  to  the  litigant  parties,  the  courts  have,  with 
general  though  not  wit^  absolute  unanimity,  agreed  upon  the 
interpretation  to  be  given  to  the  provision  under  consideration. 
The  broad  principle  of  construction  may  be  regarded  as  estab- 
lished in  most  if  not  all  the  States,  that  the  clauses  of  the  stat- 
utes abolishing  the  distinction  between  actions  at  law  and  suits 
in  equity  were  intended  to  mean  exactly  what  they  say,  without 
reservation  or  equivocation.  All  the  differences  which  belonged 
to  the  external  machinery  by  which  a  judicial  controversy  was 
conducted  up  to  the  judgment  itself,  all  the  rules  respecting 
forms  of  action,  all  the  peculiar  characteristics  of  a  legal  or  of  an 
equitable  action,  or  of  the  various  kinds  of  legal  actions,  except 
the  constitutional  requirement  as  to  the  jury  trial,  have  been 
swept  away.  One  action,  governed  in  all  instances  by  the  same 
principles  as  to  form  and  methods,  su£Sces  for  the  maintaining 
of  all  classes  of  primary  rights,  and  for  the  pursuit  of  all  kinds 
of  civil  remedies.^  I  say,  governed  by  the  same  principles  as  to 
form  and  method;   but  this  does  not  assume  that  exactly  the 


1  DobflOD  V.  Pearce.  12  N.  T.  156, 165 ; 
Craiy  v.  Goodman,  12  N.  Y.  266,  268; 
K.  Y.  Cent.  Ins.  Co.  v.  Nat.  Protection 
Ins.  Co.,  14  N.  Y.  85, 90;  Cole  v.  Reynolds, 
18  N.  Y.  74, 76 ;  Bidwell  v.  Astor  Ins.  Co., 

16  N.  Y.  263,  267  ;  Phillips  v.  Gorham,  17 
N.  Y.  270,  273,  275  ;  Lanb  v.  Backmiller, 

17  N.  Y.  620,  626;  N.  Y.  Ice  Co.  v.  N.  W. 
Ids.  Co.,  23  N.  Y.  357,  359;  Brown  v. 
Brown,  4  Robt.  688,  701;  Grinnell  v. 
Bnchanan,  1  Dalj,  538;  Crosier  v,  Mc- 
Langhlin,  I  Nevada,  348 ;  Rogers  v.  Pen- 
niston,  16  Mo.  432;  Troost  v,  Davis,  31 
Ind.  34,  89;  Scott  v.  Crawford,  12  Ind. 
411;  Kramer  v.  Rebman,  9  Iowa,  114; 
De  Witt  V.  HajB,  2  Cal.  463  ;  Wiggins  v. 
McDonald,  18  Cal.  126 ;  Bowen  v,  Anbrejr, 
22  Cal.  566,  569;  Ireland  v.  Nichols,  1 
Sweeney,  208;  Garret  v,  Ganlt,  13  B. 
Mod.  378,  380;  Wright  v.  Wright,  54 
N.  Y.  437.  442 ;  White  v.  Lyons,  42  Cal. 
279 ;  Giles  v.  Lyon,  4  N.  Y.  600 ;  Getty 
V.  Hodfion  River  R.  R.,  6  How.  Pr.  269 ; 
Mowry  v.  Hill,  11  Wis.  146,  149;  Chinn 
r.  Trustees,  32  Ohio  St.  236;  Gress  v. 
Evans,  1  Dak.  387 ;  Williams  v.  Slote,  70 
N.  Y.  601 ;  Stevens  v.  The  Mayor,  etc.,  84 
N.  Y.  296^  304,  305 ;  Anderson  v.  Hunn, 


5  Han,  79;  McPherson  v.  Weston,  64 
Cal.  275 ;  Sykes  v.  First  Nat.  Bk.  (S.  D.), 
49  N.  W.  1058. 

[South  Bend  Chilled  Plow  Co.  v.  Geo. 
C.  Cribb  Co  (1900).  105  Wis.  443,  81 
N.  W.  675  ;  Dickerson  v,  Spokane  (1901), 
26  Wash.  292,  66  Pac  381 :  "  Under  the 
system  of  code  procedure  whereby  the 
distinction  between  actions  at  law  and 
snits  in  equity  is  abolished,  an  action  at 
law  is  maintainable  upon  an  equitable  as- 
signment." Morehouse  v.  Throckmorton 
(1899),  72  Conn.  449, 44  Atl.  747  ;^Hahl  v. 
Sugo  (1901),  169  N.  Y.  109.  62  N.  E.  135. 
In  Rogers  v.  Duhart  (1893),  97  Cal.  500, 
32  Pac.  570,  it  is  said:  "With  us,  mere 
forms  of  action  are  cast  aside.  Every 
action  is  now,  in  effect,  a  special  action  on 
the  case."  Merrfman  v,  Walton  (1895), 
105  Cal.  403,  38  Pac.  1108 ;  Whitehead  i^. 
Sweet  (1899),  126  Cal.  67,  58  Pac.  376 : 
"  Under  our  code  there  is  but  one  form 
of  action,  and  if  the  complaint  states  facts 
which  entitle  the  plaintiff  to  relief  either 
legal  or  equitable,  it  is  not  demurrable 
upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action.'*] 


16 


CIVIL  REMEDIES. 


same  form  or  method  is  to  be  or  can  be  used  in  all  actions  for 
whatever  purposes  brought.  The  common  principle  as  to  form 
and  method  is  not  that  all  actions  shall  assume  absolutely  the 
same  form,  nor  is  it  that  they  shall  be  governed  by  any  technical 
rules  which  separate  them  into  arbitrary  classes ;  it  is  that  they 
shall  all  conform  to  and  follow  the  facts  and  circumstances  which 
constitute  the  cause  of  action,  and  entitle  the  parties  to  relief. 
It  is  established,  therefore,  that  a  single  judicial  action,  based 
upon  and  conforming  to  the  facts  and  circumstances  of  each  par* 
ticular  case,  whatever  be  the  nature  of  the  primary  right  which 
they  create,  must  be  used  for  the  pursuit  of  all  remedies,  legal 
or  equitable.^  The  authorities  referred  to  in  the  notes  show  that 
this  doctrine  is  now  adopted  in  all  the  States  where  the  reformed 
procedure  prevails,  and  that  there  is  little  variation  in  the  lan- 
guage by  which  it  is  expressed.  When,  however,  we  shall 
pass  from  this  statement  of  the  doctrine  in  the  abstract  to  the 
application  of  it  in  particular  instances,  —  as,  for  example,  in 
questions  as  to  parties,  pleading,  judgments,  —  the  perfect  uni- 
formity of  judicial  opinion  and  action  disappears;  but  still  in 
the  great  majority  of  the  States  the  courts  have  fairly  followed 
the  true  intent  of  the  legislation  and  the  correct  principle  of 
interpretation. 

§  11.    *  71.    Rule  Settled  herein.     FaxniUar  Rule  in  Old  System. 
Thus  it  may  be  regarded  as  a  settled  rule,  resulting  from  the 


1  [^See  cases  cit^d  in  last  preceding  note. 
Zurfluh  V.  Smith  (1902),  135  Cal.  644,  67 
Pac.  1089.  This  was  an  action  for  ac- 
counting against  the  administrator  of  a 
deceased  guardian  and  for  judgment  for 
the  amount  found  due  against  the  sureties 
on  the  guardian's  bond.  Appellants,  the 
sureties,  claimed  that  an  equitable  action 
must  first  be  brought  to  ascertain  the 
amount  due  and  then  a  second  action  to 
obtain  a  judgment  against  the  sureties  for 
that  amount.  But  the  court  held  it  proper 
to  bring  one  action  to  decide  the  entire 
controversy,  saying  that  it  mattered  not 
that  part  of  the  relief  was  equitable  and 
part  legal.^ 

Pn  Hahl  v.  Sugo  (1901 ),  169  N.  Y.  109, 
62  N.  E.  135,  the  court,  referring  to  sec- 
tions 3339,  481,  and  others  of  the  code, 
said:  "These  sections  of  the  Code,  and 
others,  which  need  not  be  specifically  re- 


ferred to,  clearly  evince  the  legialatire 
intent  to  strip  our  modem  procedure  of 
the  cumbrous  forms  and  distinctions  which 
made  the  practice  under  the  common  law 
and  the  earlier  statutes  so  burdensome  in 
its  details  and  so  uncertain  in  its  results. 
Upon  examining  that  portion  of  the  Code 
which  deals  with  actions  to  recover  real 
property  (Ch.  14,  tit.  1,  art.  1)  we  find  that 
the  old  term  '  ejectment '  has  been  dis- 
carded in  the  title  and  it  is  now  entitled 
'  Actions  to  recover  real  property.'  This 
change  of  name  was  obviously  a  part  of 
the  plan  of  the  codifiers  to  reduce  onr 
practice  to  a  simple  and  composite  scheme 
under  which  all  of  the  rights  of  litigants, 
both  legal  and  equitable,  so  far  as  they 
are  consistent  with  each  other  and  affect 
the  same  parties,  can  be  tried  in  one  action 
and  be  merged  in  one  judgment "3 
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statutory  provision  in  question,  that  if  a  plaintiff  has  set  forth 
facts  constituting  a  cause  of  action,  and  entitling  him  to  some 
relief,  either  legal  or  equitable,  his  action  shall  not  be  dismissed 

because  he  has  misconceived  the  nature  of  his  remedial  right,  and 
has  asked  for  a  legal  remedy  when  it  should  have  been  equitable, 
or  for  an  equitable  remedy  when  it  should  have  been  legal.^ 

1  Q)ainon  v.  Leqae  (1896),  14  Wash,  paj  $7,000  as  the  sam  insured  bj  the  re- 

253,  44  Pac  261,qaoiiiig  the  text;  Wat-  funned  policy.    Withont  a  reformation 

son  V.  Glo?er  (1899),  21   Wash.  677,  59  the  plaintiff  was  not  entitled  to  a  jndg- 

Plu.516;  Drejer  &.  Hart  (1896),  147  Ind.  ment  for  any  amoant.    On   the  trial  a 

601,  47  N.  E.   174;  Gartner  v.  Corwine  mistake  in  the  instmroent  was  proved, 

(1897),  57  O.  St.  246, 48  N.  E.  945 ;  Ander-  and  the  ooort  directed  a  judgment  for 

son  V.  War  Eagle  Min.  Co.  (1903),  Idaho,  $7,000.    The  defendant  insisted  that  a 

72  Pac.  671,  quoting  the  text^ ;  Crary  judgment  for  damages,  instead  of  one  for 

r.  Goodman,  12  N.  Y.  266,  268 ;  N.  Y.  a  reformation,  was  improper.    The  court 

Cent  Ins.  Co.  v.  National  Protec.  Ins.  Co.,  say :  "  There  was  nothing  in  the  objection 

14  N.  Y.  85,  90 ;  Emery  v.  Pease,  20  N.  Y.  that  the  court  should  have  stopped  with 

62,  64 ;  Bid  well  v.  Astor  Ins.  Co.,  16  N.  Y.  reforming  the  policy,  and  turned  the  plain- 

263,  267 ;  PhiUips  v.  Gorham,  17  N.  Y.  tiff  over  to  a  new  action  to  recover  dam- 

270,  273,  275;   Laub  v.  BuckmiUer,   17  ages."    The  N.  Y.  Ice  Co.  r.  N.  W.  Ins. 

N.  Y.  620,  626 ;  N.  Y.  Ice  Co.  v.  N.  W.  Co.,  23  N.  Y.  357,  is  an  important  and 

Ins.  O).,  23  N.  Y.  357,  359;  Earlow  v.  suggestive  cave.    The  action  was  on  an 

Scott,  24  N.  Y.  40,  45 ;  Marquat  v.  Mar-  insurance  policy.     The  plaintiff  claimed  a 

qoat,  12  N.  Y.  336 ;  Troost  v.  Davis,  31  money  judgment  for  a  loss,  and  also  a 

lod.  34,  39  ;  Grain  v.  Aldrich,  38  Cal.  514,  reformation  of  the  policy  which,  if  made. 

520 ;  Leonard  v.  Rogan,  20  ViTis.  540, 542.  would  entitle  him  to  a  further  recovery  of 

In  Emery  v.  Pease,  20  N.  Y.  62,  the  com-  money.    He  failed  to  make  out  a  case  for 

plaint  set  out  facts  entitling  the  plaintiff  a  reformation ;  whereupon  the  trial  court 

to  an  accountinii:,  but  did  not  ask  one ;  it  dismissed  the  action,  holding  that  the  other 

did  not  aver  any  settlement,  nor  ascer-  issue  could  not  be  tried.    Comstock  J.  said 

tained  balance  due,  and  demanded  judg-  (p.  359) :  "  I  am  of  opinion  that  it  was 

ment  for  a  sum  certain.     On  the  trial  the  erroneous  to  turn  the  plaintiff  out  of  court 

complaint  was  diifmissed,  on  the  ground  on  the  mere  ground  that  he  had  not  en- 

that  it  did  not  set  forth  facts  sufficient  to  titled    himself    to    the    eqaitable    relief 

coDstitDte  a  cause  of  action.   Com.stock  J.,  granted,  if  there  was  enough  left  of  his 

after  stating  the  old  rule  by  which  the  case  to  entitle  him  to  recover  the  sum  in 

action  would    have  been    properly    dis-  which  he  was  insured.    No  suggestion  was 

mianed,  proceeds  (p.  64) :  "In  determin-  made  that  the  complaint  did  not  show  a 

ing  whether  an  action  wiU  lie,  the  courts  good  cause  of  action  for  this  money,  even 

are  to  have  no  regard  to  the  old  distino-  after  striking  out  all  the  allegations  and 

tions  between  legal  and  equitable  reme-  the  prayer  on  the  subject  of  the  equitable 

dies.    Thoee  distinctions  are  expressly  relief."    The  same  doctrine  is  again  ap- 

abolished.    A  suit  does  not,  as  formerly,  plied  in  Barlow  v.  Scott,  24  N.  Y.  40,  45, 

fail  becaose  the  plaintiff  has  made  a  mis-  Lott   J.    saying :    "  Under   our   present 

take  as  to  the  form  of  the  remedy.    If  the  arrangement,  the  same  court  has  both  legal 

case  which  he  states  entitles  him  to  any  and  equitable  jurisdiction ;  and  if  the  facts 

remedy,  either  legal  or  equitable,  his  com-  stated  by  a  party  in  his  complaint  are 

plaint  is  not  to  be  dismissed  because  he  sufficient  to  entitle  him  to   any  of  the 

has  prayed  for  a  judgment  to  which  he  is  relief  asked,  and  an  answer  is  put  in 

not  entitled."    Bidwell  v.  Astor  Ins.  Co.,  putting  these  facts  in  issue,  it  Would  be 

16  y.  Y.  263,  was  an  action  on  a  policy  ot  erroneous  to  dismiss  the  cx>mplaint  on  the 

insurance.    The  complaint  asked  that  tlie  trial  merely  because  improper  relief  is 

policy  be  reformed,  and  that  the  defendant  primarily  demanded."   The  true  principle 
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Nothing  was  a  more  familiar  rule  in  the  old  system  than  the  one 
which  turned  a  plaintiff  out  of  court  if  he  had  misconceived  the 
nature  or  form  of  his  action.    If  he  brought  an  action  at  law, 
and  on  the  trial  proved  a  case  for  equitable  relief,  or  if  he  filed  a 
bill  in  equity,  and  at  the  hearing  showed  himself  entitled  to  a 
judgment  at  law,  he  must  absolutely  fail  in  that  proceeding.     It 
is  very  plain  that  this  arbitrary  and  most  unjust  rule  rested 
wholly  upon  the  ancient  notions  as  to  distinctions  between  legal 
and  equitable  actions,  and  did  not  rest  upon  any  notions  as  to  the 
primary  rights  which   the  litigant  parties   sought  to  maintain. 
Wherever,  therefore,  the  letter  and  spirit  of  the  reformed  system 
are  followed  by  the  courts,  this  harsh  rule  is  swept  away.     A 
suit  does  not  now  fail  because  the  plaintiff  has  erred  as  to  the 
form  or  kind  or  extent  of  the  remedy  he  demands.^    A  party 
cannot  be  sent  out  of  court  merely  because  the  facts  alleged  do 
not  entitle  him  to  relief  at  law,  or  merely  because  they  do  not 
entitle  him  to  relief  in  equity.    If  the  case  which  he  states  shows 
him  entitled  to  any  relief,  either  legal  or  equitable,  his  complaint 
is  not  to  be  dismissed  because  he  has  prayed  for  a  judgment  that  is 
not  embraced  by  the  facts.    The  only  inconvenience  which  a 
plaintiff  can  suffer  from  such  an  error  is,  that  the  trial  may,  per- 
haps, be  suspended,  and  the  cause  sent  to  another  branch  of  the 
court,  or,  as  in  Kentucky,  Iowa,  and  Oregon,  to  another  docket.^ 
If  a  plaintiff  had  brought  his  action  on  the  theory  that  it  was 
based  upon  an  equitable  right,  and  sought  an  equitable  relief, 
and  it  turns  out  to  be  in  effect  legal,  so  that  the  defendant  is 
entitled  to  a  jury  trial,  the  trial  must  be  had  before  a  jury,  and 


was  tenelj  and  most  accarately  stated  bj 
Sanderson  J.  in  Grain  v.  Aldrich,  38  Cal. 
514,  520 :  "  Legal  and  equitable  relief  are 
administered  in  the  same  foram  and  ac- 
cording to  the  same  general  plan.  A  party 
cannot  be  sent  ont  of  conrt  merely  because 
his  facts  do  not  entitle  him  to  relief  at 
law,  or  merely  because  he  is  not  entitled 
to  relief  in  equity,  as  the  case  may  be. 
He  can  be  sent  out  of  conrt  only  when 
upon  his  facts  he  is  entitled  to  no  relief 
either  at  law  or  in  equity."  Haraill  v. 
Thompson,  3  Colo.  518,  523 ;  Schilling  v. 
Rominger,  4  Colo.  100;  Whiting  v.  Root, 
52  Iowa,  292 ;  Herring  v.  Neely,  43  Iowa, 
157. 

1  See  notes  2  and  3,  p-  665. 


«  McCrory  v.  Parks,  18  Ohio  St  1; 
EUithorpe  v.  Buck,  17  Ohio  St.  72.  See 
Dickson  v.  Cole,  34  Wis.  621,  625. 

[|See  p.  6,  note  1.  Ming  Tue  v.  Coos 
Bay  R.  R.  Co.  (1893),  24  Ore.  392.  33  Pac 
641 :  "  The  distinction  between  actions 
and  suits  is  not  abolished  by  our  code. 
.  .  .  When,  therefore,  the  plainti£Fs,  being 
in  equity,  failed  to  state  in  their  complaint 
a  cause  of  suit,  notwithstanding  they  may 
have  stated  a  cause  of  action,  the  court 
bad  no  jurisdiction  to  retain  and  try  such 
action,  but  was  bound  to  dismiss  the  suit, 
and  leave  the  plaintiffs  to  prosecute  their 
action,  if  they  have  one  at  law.*'  See 
also  Small  v.  LnU  (1899),  34  Ore.  131,  55 
Pac.  529.] 
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not  before  a  single  judge  sitting  as  a  chancellor ;  and,  when  the 
trial  had  taken  place  before  the  wrong  tribunal,  the  judgment 
would  be  reversed,  and  the  cause  sent  for  a  new  trial  in  the 
proper  place.^ 

§  12.  *  72.  Struggle  in  BBtabliahlng  Rule.  Missouri  Doctrine. 
The  rule  discussed  in  the  foregoing  paragraph  as  to  the  relation 
between  the  facts  alleged  and  the  relief  asked  and  granted  was 
not  established  without  a  struggle,  and  has  not  at  all  times, 
and  in  all  the  States,  prevailed  without  exception,  and  perhaps  is 
not  even  now  universaily  accepted*  Many  early  cases  in  New 
York  were  decided  under  the  influence  of  the  former  practice 
and  the  ancient  notions;  and  although  the  Court  of  Appeals 
has  completely  repudiated  the  doctrine  of  those  adjudications, 
yet  the  principles  announced  by  it  have  not  always  been  fol- 
lowed by  the  inferior  tribunals  of  the  same  State.^  In  one  or 
two  of  the  States,  and  especially  in  Missouri,  the  ancient  rules 
and  doctrines  in  reference  to  this  subject-matter  have  been  re- 
peatedly asserted,  and,  until  a  very  recent  period,  prevailed  in 
the  courts,  notwithstanding  the  adoption  of  the  reformed  proce- 
dure. In  Missouri,  the  judiciary,  standing  alone  in  this  respect, 
preserved  for  a  long  time  the  real  distinctions  between  legal  and 
equitable  actions  as  strongly  marked  as  under  the  former  system, 
and,  in  fact,  insisted  upon  a  rule  more  strict  than  that  enforced 
by  the  English  Court  of  Chancery.*  The  following  examples 
will  illustrate  this  peculiar  interpretation  of  their  code  by  the 
MiBsouri  courts.  In  those  cases  where  the  plaintiff  holds  the 
equitable  title  to  land,  while  the  legal  title  is  in  the  defendant  by 


^  DsTU  V.  Morris,  36  N.  Y.  569,  571, 
572,  per  Grover  J.  In  this  case  the  New 
York  Court  of  Appeals  laid  down,  in  a 
fonnal  manner,  the  rale  as  to  the  trial  of 
legal  and  equitable  issues.  If  the  plead- 
ings present  both  legal  and  equitable 
issues,  the  parties  are  entitled  to  a  jury, 
and  aU  the  issues  must  be  tried  together ; 
that  is,  there  should  not  be  a  partial 
trial  before  a  jury  and  the  residue  before 
another  tribunal.  If,  however,  the  plain- 
tiff insists  upon  a  trial  before  the  court,  and 
his  chum  is  acceded  to,  upon  the  discov- 
ery that  the  action  presents  issues  which 
must  be  decided  by  a  jury,  the  complaint 
should  not  be  dismissed,  but  the  cause 
should  be  sent  to  the  circuit  for  trial  as  a 


jury  cause.  Parker  v.  Laney,  58  N.  Y. 
469 ;  Richmond  v.  Dubuque,  etc.  R.  Co., 
3d  Iowa,  422,  489-491. 

3  See  Peck  v.  Newton,  46  Barb.  173, 
174. 

•  [See  also  Draper  v.  Brown  (1902), 
115  Wis.  361,  91  N.  W.  1001,  in  which  the 
court,  in  speaking  of  the  distinction  be- 
tween legal  and  equitable  actions,  said  : 
"So  pronounced  and  well  preserved  is 
this  distinction  that  this  court  sustained 
a  demurrer  to  a  complaint  in  an  equitable 
action,  notwithstanding  it  contained  alle- 
gations which,  if  standing  by  themselves, 
would  constitute  an  action  at  law.  Denner 
©.  Railroad  Co.,  57  Wis.  218,  15  N.  W. 
158."] 
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means  of  a  fraudulent  conveyance,  it  has  been  frequently  held 
that  the  former  must  first  obtain  a  decree  in  equity,  cancelling 
the  outstanding  deed,  and  must  then  resort  to  a  separate  action 
of  ejectment  to  recover  possession  of  the  land.  A  vendee  of 
land  has  also  been  required  to  proceed  in  two  distinct  actions,  — 
the  first  equitable,  to  compel  a  specific  performance,  and  the 
second  legal,  to  obtain  possession.  The  plaintiff  was  turned 
over  to  a  second  legal  action  in  order  to  complete  his  remedy, 
because,  as  the  court  repeatedly  insisted,  possession  of  land  can 
never  be  awarded  by  a  decree  in  equity.^  The  Missouri  court  has 
recently  receded,  in  part  at  least,  from  this  extreme  position,  and 
is  plainly  tending  towards  a  complete  harmony  with  the  doctrines 
which  are  accepted  in  other  States.^  A  simple  criterion  has  been 
suggested  by  which  to  determine  the  nature  of  the  action.  If 
the  facts  alleged  in  the  complaint  or  petition  would  entitle  the 
plaintiff  to  both  legal  and  equitable  relief,  the  prayer  for  judg- 
ment—  that  is,  the  nature  of  the  remedy  demanded  —  might 
be  a  certain  test  by  which  the  character  of  the  suit  should  be 
known.^  This  suggestion  has  not,  however,  been  followed  in 
other  cases. 

1  Meyers  v.  Field,  37   Mo.  434,  441 ;  tafiiable  as  ia  afforded  on  the  facts  in  that 

Maguire  v.   Vice,   20  Mo.  429 ;  Card  v  form  of  action."   Seals  v.  Angosta  Ky.  Co. 

Lackland,  43   Mo.   199;  Wyuu   t;.  Cory,  (1898),  102  6a.  817,29  S.  £.  116;  Ham- 

43  Mo.  .301;  Gray  v.  Payne.  43  Mo.  203;  ilton  o.  Mandle  (1898).  103  Ga.  788,  30 

Bobb   V.   Woodward,  42   Mo.   482,  487 ;  S.  E.  658 ;  Field  v.  Brown   (1896),   146 

Peyton  v.  Rose,  41  Mo.  257,  262  ;  Gott  v.  Ind.  293, 45  N.  £.  464 :  **  There  may  ptop- 

Powell,  41  Mo.  416 ;  Moreaa  v.  Detche-  erly  be  joined  causes  or  defences,  one  of 

mendy,  41    Mo.  431;  Walker's   Adm.  v.  which  is  triable  by  the  court  and  the  other 

Walker,  25  Mo.  367  ;  Reed  v.  Robertson,  by  a  jnry.**J 

45  Mo.  580 ;  Rutherford  v.  Williams,  42  '  *  Gillett  v.  Treganza,  13  Wis.  472, 475, 

Mo.   18,  23;    Fithiau  v.  Monks,  43  Mo.  per  Dixon  C.J.     Followed  in  Lowber  r. 

502,  517  ;  Magwire  v.  Tyler,  47  Mo.  115,  Connil,  36  Wis.  176;  Uarrall  v.  Gray,  10 

127.  Neb.  186. 

«  Henderson  v.   Dickey,  50   Mo.   161,  Qlopping  v.  Parish  (1897).  96  Wis.  378, 

165,  per  Wagner  J.    Followed  in  numer-  71  N.  W.  367.    But  in  Stephens  r.  Hard- 

ous  recent  cases;  see  Paddock  v.  Somes,  ing  (1896),  48  Neb.  659,  67  N.  W.  746, 

102  Mo.  226.  the  court  said :  "  Under  our  system  of 

[[See  Hoi  lister  v.  Bell  (1900),  107  Wis.  pleading  the  nature  of  an  action  is  deter- 

198.  83  N.  W.  297,  in  which   it  is  said:  mined  not  alone  by  the  prayer  for  relief, 

"  The  idea  that  a  plain  action  at  law,  as  but  also  from  the  character  of  the  facts 

to  which  there  is  an  entire  failure  of  proof,|  alleged."      So,  also,  Lett  i^.   Hammond 

can  be  turned  into  an  action  in  equity  and  (1899),  59  Neb.  339,  80  N.  W.  1042  ;  Irwin 

a  recovery  be  had  such  as  that  jurisdiction  v.   Richard.son  (1894).  88   Wis.  429,  60 

in  any  event  can  afford  on  the  facts,  does  N.  W.  786  ;   United  Coal   Co.  v.  Canon 

not  find  support  in  the  decisions  of  this  City  Coal  Co.  (1897).  24  Colo.  116, 48  Pac. 

court.    If  an  action  be  brought  and  tried  1045 ;  Imperial  Shale  Brick  0>.  v.  Jewett 

as  an  action  at  law,  such  relief  only  is  ob-  (1901),  169  N.  Y.  143,  62  N.  £.  167.3 
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§  13.  *  73.  Summary  of  Foregoing  Dlsousaioii.  Fandamental 
Piino^ia  Stated.  To  recapitulate  the  results  of  the  foregoing 
discussion :  The  courts  have^  with  few  exceptions,  accepted  the 
language  of  the  code  in  its  simplicity,  and  have  given  to  it  a 
reasonable  meaning;  they  have  acknowledged  that  the  legislature 
intended  to  abolish,  and  has  abolished,  all  the  features  which 
distinguish  legal  and  equitable  actions  from  each  other,  and  has 
established  a  single  action  for  the  pursuit  of  all  remedies ;  they 
have  settled  the  doctrine  that  by  the  use  of  this  single  action 
neither  the  primarj*  rights  nor  the  remedial  rights  of  litigant 
parties  are  affected  or  in  any  manner  modified,  since  they  do 
not  depend  upon  matters  connected  with  the  form  or  external 
features  of  the  action,  and  that  among  the  matters  which  are 
thus  connected  with  the  form  are  the  setting  forth  or  statement 
of  the  cause  of  action  or  defence  in  the  pleadings,  and  the 
demand  of  relief  or  prayer  for  judgment.  A  mistake  or  mis- 
conception in  respect  to  the  action  being  called  legal  or  equitable 
does  not  defeat  the  plaintiff,  but  at  most  may  require  a  trial 
before  a  properly  constituted  court.  One  fundamental  principle 
controls  the  administration  of  justice  by  means  of  this  common 
civil  action,  and  this  principle  may  be  formulated  in  the  follow- 
ing manner:  The  object  of  every  action  is  to  obtain  a  judgment 
of  the  court  sustaining  or  protecting  some  primary  right  or 
enforcing  some  primary  duty;  every  such  primary  right  and 
duty  results  from  the  operation  of  the  law  upon  certain  facts, 
in  the  experience  of  the  person  holding  the  right  or  subjected  to 
the  duty;  every  wrong  or  violation  of  this  primary  right  or  duty 
consists  in  certain  facts,  either  acts  or  omissions  of  the  person 
committing  the  wrong.  A  statement,  therefore,  of  the  facts 
from  which  the  primary  right  or  duty  arises,  and  also  of  the 
facts  which  constitute  the  wrong  or  violation  of  such  primary 
right  or  duty,  shows,  and  must  of  necessity  show,  at  once  a 
complete  cause  of  action;  that ^ is,  the  court  before  which  this 
statement  is  made  can  perceive  from  it  the  entire  cause  of  action, 
the  remedial  right  flowing  therefrom,  and  the  remedy  or  reme- 
dies which  should  be  awarded  to  the  injured  party.  All  actions 
can  be  and  should  be  constructed  in  the  manner  thus  described ; 
and,  if  so,  they  would  conform  to  the  single  and  common  prin- 
ciple announced  by  the  reformed  method  of  procedure.  Whether 
the  rights  and  duties  aare  legal  or  equitable,  whether  the  remedies 
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appropriate  are  legal  or  equitable,  whether  the  facts  are  simple 
and  few  or  complex  and  numerous,  does  not  in  the  slightest 
degree  affect  the  application  and  universality  of  this  principle; 
it  is  the  central  conception  of  the  new  system,  the  comernstone 
upon  which  the  whole  structure  is  erected. 

§  14.    *  74.    Pleading  at  Common  Law  and  In  Bqnity.      It  is  not 

my  purpose  in  the  present  section  to  follow  this  general  principle 
in  its  application  to  the  various  features  and  phases  of  an  action ; 
to  do  so  would  be  to  anticipate  the  matter  contained  in  several 
subsequent  chapters.     A  brief  allusion  must  be  made,  however, 
to  one  of  these  topics,  or  else  the  theory  of  construction  finally 
accepted  by  the  courts  will  be  but  partially  explained,  —  I  refer 
to  the  subject  of  pleading.     No  single  element  of  difference 
more  sharply  marked  the  contrast  between  the  action  at  law  and 
the  suit  in  equity  under  the  former  system  than  the  manner  in 
which  the  litigant  parties  in  each  stated  their  causes  of  action 
and  their  defences.     Although  it  was  said  that  in  each  kind  of 
judicial  proceeding  the  facU  constituting  the  cause  of  action  or 
defence  should  alone  be  alleged,  this  rule  was  not  followed  in 
actual  practice.     In  a  common-law  action  the  '* issuable  facts'* 
only  were  spread  upon  the  record.     The  plaintiff  never  narrated 
the  exact  transaction  between  himself  and  the  defendant  from 
which  the  rights  and  duties  of  the  parties  arose ;  he  stated  wKaX 
he  conceived  to  he  the  legal  effect  of  these  facts.     Thus,  if  the  trans- 
action was  a  simple  arrangement  respecting  the  sale  and  purchase 
of  goods,   instead  of  disclosing  exactly  what  the  parties  had 
actually  done,  the  pleader  used  certain  formulas  expressing  the 
supposed  legal  effect  of  what  had  been  done,  as  that  he  had  ^^sold 
and  delivered  "  or  had  ^'  bargained  and  sold  "  the  chattels ;  and, 
if  a  mistake  was  made  in  properly  conceiving  of  this  legal  effect, 
—  that  is,  if  the  real  facts  of  the  transaction,  as  disclosed  by  the 
evidence,  did  not  correspond  with  this  conception  of  their  legal 
effect  taken  by  the  pleader,  —  the  plaintiff  might  be,  and,  unless 
permitted  to  amend,  would  be,  turned   out  of  court.     On  the 
equity  side   the  facts  as   they  occurred,  rather  than  the  legal 
aspect  of  or  conclusions  from  these  facts,  were  set  forth,  accord- 
ing to  the  original  theory  of  equitable  pleading.     In  practice  this 
narrative  was  always  accompanied  by  a  detail  of  mere  evidentiary 
matter,  which  was  inserted,  not  because  it  was  necessary  to  the 
statement  of  the  cause  of  action,  but  because  it  was  a  means  of 
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obtaixung  admissions  from  the  defendant,  and  of  thus  making 
him  a  witness  in  the  cause  against  himself.  A  bill  in  equity 
had,  therefore,  two  entirely  distinct  uses  and  offices;  it  was  a 
narrative  of  tiie  facts  from  which  the  plaintiff's  rights  to  relief 
arose,  and  it  was  an  instrument  for  obtaining  evidence  from  the 
opposite  party.  This  latter  purpose,  which  was  known  as  '^  dis- 
covery,'* the  codes  have  expressly  abolished,  and  have  substituted 
in  its  stead  the  more  direct  method  of  an  oral  examination  of  one 
party  by  the  other,  if  desired,  either  on  the  trial  or  preliminary 
thereto. 

§  15.  *75.  Two  Bohools  of  Interpretation  respecting  Modes  of 
Pleading  under  the  Code.  Upon  the  adoption  of  the  reformed 
system  in  New  York  there  arose  at  once  in  that  State,  and  sub- 
sequently in  other  commonwealths,  two  schools  of  interpretation 
in  reference  to  the  modes  of  pleading  prescribed  by  the  new 
procedure.  One  school  maintained  that  all  the  distinctive  fea- 
tures and  elements  of  the  common  law  and  of  the  equity  modes 
of  pleading  remained  in  full  force,  and  that  the  legislature  had 
simply  abolished  certain  names  and  certain  technical  rules  of 
mere  form.  This  particular  theory  was  a  necessary  and  evident 
corollary  of  the  broader  principle  advocated  by  the  same  school, 
and  already  explained  in  the  present  section,  that  the  division  of 
actions  into  legal  and  equitable  still  existed,  in  all  that  pertained 
to  their  substantial  nature;  if  actions  were  now,  as  before,  legal 
or  equitable,  the  most  characteristic  features  of  the  two  classes, 
that  which  marked  their  difference  in  the  most  emphatic  manner, 
—  the  peculiar  modes  of  pleading  appropriate  to  each,  —  were  of 
course  preserved.  In  a  common-law  cause  the  pleader  was  to 
follow  the  common-law  rules  of  pleading,  and  in  an  equity  suit 
the  equity  rules.  This  doctrine  was.  asserted  and  was  sustained 
with  great  ability  and  earnestness  by  several  judges  in  the  in- 
fancy of  the  system.  It  would  be  useless  to  cite  all  the  reported 
decisions  in  which  it  was  advocated ;  and  I  shall  only  refer  to  a 
few  which  have  always  been  regarded  as  leading.^     The  other 

^  Rochester    Citj    Bank   v.  Saydam,     "The  mles  of  pleading  at  common  law 

5  How.   Pr.    216;    Wooden   v.  Waffle,    have  not  been  abrogated.    The  essential 

6  How.  Pr.  145.  principles  still  remain,  and  have  only  been 
[Bat  see  the  following  cases :  Lassiter     modified  as  to  technicalities  and  matters 

V.  Roper  (1894),  114  N.  C.  17,  18  S.  £.  of  form."  Kilpatrick-Koch  Dry-Qoods  Co. 
946;  quoting  with  approval  Parsley  v.  v.  Box  (1896),  13  Utah,  494,  45  Pac.  629: 
Nicholson,  65  N.  C  210,  the  court  said:    '* Section 3219,  Comp.  Laws  of  Utah,  1888, 
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school  asserted  that  all  the  distinctions  between  the  common-law 
and  the  equity  modes  of  pleading  had  been  embraced  within  the 
sweeping  language  of  the  statute,  and  had  been  discarded ;  that 
one  general  principle  of  pleading  was  applicable  to  the  civil 
action  in  all  cases,  whatever  might  be  the  nature  of  the  primary 
right  it  sought  to  maintain,  or  of  the  remedy  it  sought  to  pro- 
cure. This  principle,  which  was  stated  in  a  preceding  para- 
graph, is  simple,  universal,  and  natural.  It  is  merely  that  the 
pleader  must  narrate  in  a  plain  and  concise  manner  the  actual 
facts  from  which  the  right  and  duties  of  the  parties  arise,  and 
not  his  conception  of  their  legal  effect,  nor,  on  the  other  hand, 
the  mere  detail  of  evidence  which  substantiates  the  existence  of 
those  facts.  This  comprehensive  principle  applies  to  all  kinds  of 
actions,  to  one  founded  upon  a  legal  right  and  seeking  a  legal 
remedy,  and  to  one  founded  on  an  equitable  right  and  seeking 
an  equitable  remedy;  and  it  avoids  all  questions  and  difficulties 
as  to  the  "  issuableness  "  of  the  matters  alleged.  Undoubtedly, 
from  the  very  nature  of  the  primary  rights  invaded  and  of  the 
remedies  demanded,  the  narrative  of  facts  will  generally  be  much 
more  minute,  detailed,  and  circumstantial  in  actions  brought  to 

declares  the  rale  for  stating  the  caase  of  and  most  remain  the  same,  whether  under 

action  as  follows :  '  The  complaint  must  code  or  at  common  law ;  that  is  to  say,  a 

contain  ...  a  statement  of  the  facts  con-  pleading  most  be  so  drawn  as  to  tender  a 

stitnting  the  cause  of  action,  in  ordinary  definite  issne  or  issues,  and  not  leave  the 

and  concise  language.'    The  above  is,  in  adversary  to  grope  in  the  dark  as  to  what 

substance,  the  common-law  rule.     '  Plead-  the  meaning  of  the  pleading  is ;  '  this  is 

ing  is  the  statement  in  a  logical  and  legal  no  more  allowable  now  than  formerly.' " 

form  of  the  facts  which  constitute  the  Citizens'  Bank  v.  Tiger  Tail  Mill    Co. 

plaintiff^s  cause  of  action,  or  the  defend-  (1899),  152  Mo.  145,  h3  S.  W.  902 :  "  While 

ant's  ground  of  defence.  .  .  .  Facts  only  the  use' of  formal  and  technical  averments, 

are  to  be  stated,  and  not  arguments  or  which  were  necessary  at  common  law  to 

inferences,  or  matters  of  law.'    1  Chitty  the  statement  of  a  cause  of  action,  have 

Fl.  pp.  213,  214."    Casey  ».  Mason  (1899),  been  dispensed  with  by  our  code  and  are 

8  Okla.  665.  59  Pac.  252 :  "  The  statute  no  longer  necessary,  the  same  material 

did  not  abolish  common-law  causes  of  ac-  allegations  are  necessary  under  it  that 

tion  —  it  only  abolished  their  forms  and  were  necessary  at  common  law;  and  it  is 

grouped  them  under  one  head — and  there  clear,  we  think,  that  at  common  law,  in 

is  no  difference  between  trespass  at  com-  order  to  state  a  cause  of  action  in  trover, 

mon  law  and  under  the  statutes.     A  plain-  the  petition  should  state  that  the  plaintiff 

tiff,  under  the  statute,  must  allege  and  had  possession,  or  the  right  to  the  possea> 

prove  every  fact  that  he  was  required  to  sion,  of  the  property  sued  for  at  the  time 

allege  and  prove  at  common  law  "   Phelps,  of  the  conversion."    Merriman  v.  McCor- 

etc.  Co.  V.  Halsell  (1901),  U  Okla.  1,  65  mick  Harvesting  M.  Co.  (1893).  86  Wis. 

Pac.  340;  Huston  o.  Tyler  (1897),  140  Mo.  142,   56   N,  W.  743;    Sell  v.  Mississippi 

252,  36  8.  W.  654:    "The  above  cases  River  Logging  Co.  (1894),  88  Wi».  581, 

recognize  the  doctrine  that  the  \funda-  60  N.  W.  1065.3 
mental  requirements  *  of  good  pleading  are 
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maintain  equitable  rights  and  to  recover  equitable  relief  than  in 
those  based  upon  legal  rights  and  pursuing  legal  relief,  but  this 
incident  does  not  alter  or  affect  the  principle  which  governs  all 
cases ;  the  pleader  in  both  cases  sets  out  the  facts  which  entitle 
him  to  the  remedy  asked,  and  no  more ;  ^  it  simply  happens  that 
legal  remedies  usually  depend  upon  a  few  positive  facts,  while 
equitable  remedies  often  arise  from  a  multitude  of  circumstances, 
events,  and  acts,  neither  of  which,  taken  by  itself,  would  have 
created  any  right  or  imposed  any  duty.  It  would  be  useless  to 
incumber  the  page  by  a  reference  to  all  the  reported  cases  in 
which  this  doctrine  has  been  approved ;  and  I  shall  merely  cite 
one  or  two  which  are  leading  in  point  of  time,  and  which  may  be 
regarded  as  examples  of  the  class.'  Without  entering  upon  any 
discussion  of  these  two  theories,  it  is  enough  to  say  that  the 
latter  one  has  been  accepted  as  expressing  the  true  intent  and 

f  ^  "  The  spirit  of  our  civil  code  is  that  actions  at  law  and  snits  in  equity,  and  the 
a  partj  shall  state  in  his  pleadings  the  forms  of  all  snch  actions  and  suits  hereto- 
real  facts  of  his  case  and  not  falsehoods  fore  existing,  are  abolished.  ...  It  is  not 
or  fictions ;  and  when  each  party  states  necessary  that  the  facts  should  be  stated 
what  he  believes  to  be  true  and  the  real  in  such  manner  as  would  have  entitled 
facts  of  his  case,  the  court  may  know  pre-  the  plaintiff  to  a  recovery  under  any  par- 
cisely  where  the  parties  differ : "  Ken-  ticular  form  of  action.  It  is  sufiicient  if 
nett  r.  Peters  (1894),  54  Ken.  123,87  Pac.  facts  are  alleged  which  show  a  right  to 
999.  "Under  the  reformed  procedure  it  recovery  by  the  plaintiff  against  the  de- 
is  unnecessary,  in  a  pleading,  to  state  legal  fendant  under  the  general  principles  of 
fictions.  The  pleader  should  state  the  law  determining  the  rights  of  parties,  and 
facts  which  C(»nstitnte  his  cause  of  action  without  regard  to  what  may  or  may  not 
in  ordinary  and  concise  language  " :  Ball  have  been  the  rules  of  pleading  or  stating 
r.  Beftnmont  (1900),  59  Neb.  631,  81  N.  W.  a  cause  of  action  before  the  adoption  of 
858.]  our  code."] 

*  Millikin  v.  Oaiy,  5  How.  Pr.  272 ;  See  contra,  the  remarks  of  Holmes  J.  in 

Williams   v.   Hayes,    5    How.    Pr.   470;  Meyers  r.  Field,  37  Mo.  434, 441.      It  will 

People  V.  Ryder,  12  N.  T.  433,  437.    The  be  seen  in  the  sequel  that  the  Supreme 

doctrine  of  the  text  was  very  clearly  and  Court  of  Missouri  stands  quite  alone  —  or 

accurately  stated  bv  Crocker  J.  in  Bowen  at  least  did  so  until  a  very  recent  day  — 

V.  Aubrey,  22  Cal.  566,  569.  in  its  theory  of  interpretation,  and  retains 

[]See  also  Botsford  r.  Wallace  (1899),  the  distinctions  between  legal  and  eqnita- 

72  Conn.  195,  44  Atl.  10,  where  the  court  ble  forms,  in  as  marked  a  manner  as 

■ays :  **  Aiming  at  simplicity,  the  Practice  though  no  change  had  been  made  by  the 

Act  has  discarded  the  technical  formali-  statutes. 

ties  of  common-law  pleading,  and  has  fol-  QSee  Faulkner  v.  First  Nat.  Bank  (1900), 

lowed  in  the  main  the  prac^tice  in  equity.*'  130  Cal.  258,  62  Pac.  463,  in  which  it  is 

AlsoDnnnett  v.  Thornton  (1900),  73  Conn,  said :  "  While  we  have  no  forms  of  action 

1,  46  AtL  158;  Cone  v.  Ivinson  (1893),  4  here,  yet  when  the  averments  of  facts  in  a 

Wyo.  226,  33  Pac.  31 ;  Skinner  r^.  Skinner  complaint  show  the  case  to  be  one  for 

(1894),  38  Neb.  756,  57  N.  W.  534 ;  Moore  which  a  particular  action  would  hare  been 

V.  Spurrier  (1899),  55  S.  C.  292,  33  S.  £.  a  proper  one  at  common  law,  then  the 

852 ;  Hawkins  v.  Qyerstreet  (1898),  7  Okla.  general  principles  of  pleading  and  practice 

277,  54  Pac.  472 :    "  We  have  no  action  apply  to  it  which  apply  to  the  special  form 

of  trover.  .  .  .  The  distinction  between  of  common-law  action.'*] 
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spirit  of  the  new  procedure,  and  the  former  has  left  scarcely  any 
traces  in  the  practical  administration  of  justice  in  the  great 
majority  of  the  States.  The  forms  contained  in  the  most  popular 
and  approved  text-books  upon  practice  and  pleading  furnish  a 
sure  test;  and,  without  exception,  these  are  all  based  upon  the 
method  of  interpreting  the  codes  last  described.  And  yet  with 
great  inconsistency,  as  it  seems  to  me,  the  courts  have  generally 
held  that  the  ancient  forms  of  common-law  pleading  in  assumpsit 
may  be  used  in  actions  upon  contract,  especially  where  the  con- 
tract is  implied ;  that  they  sufficiently  meet  the  requirements  of 
the  codes,  although  they  do  not  set  out  the  actual  facts  of  the 
transaction  from  which  the  legal  right  arises.  Thus,  it  has  been 
decided  that  the  count  in  indebitatus  assumpsit  for  goods  sold 
and  delivered  is  a  sufficient  complaint  or  petition  in  an  action 
to  recover  the  price.  ^  The  difference  between  this  ruling  of  the 
courts  and  the  theory  first  above  stated  is,  that  according  to  the 
latter  theory  the  common-law  mode  of  stating  a  legal  cause  of 
action  or  defence  must  be  followed  in  substance,  while  by  the 
decisions  referred  to  it  may  be  followed  in  the  particular  classes 
of  actions  described.  But  even  this  ruling,  although,  as  I  think, 
a  plain  departure  from  the  essential  spirit  of  the  new  system,  is 
of  little  practical  importance ;  the  bar  have,  with  almost  absolute 
unanimity,  adopted  the  method  of  stating  the  facts  as  they 
occurred,  and  do  not  attempt  to  aver  in  their  stead  the  legal 
fictions  of  promises  which  are  never  made,  or  conclusions  of  law 
which  are  in  no  sense  of  the  term  actual  facts.  There  are  other 
important  features  of  an  action  —  the  parties,  the  union  of  dif- 
ferent causes  of  action  or  defence,  affirmative  relief  to  the  de- 
fendant, the  form  of  the  judgments,  and  the  like  —  which  have 
been  greatly  affected  by  the  general  provision  of  the  statute 
abolishing  the  distinctions  between  legal  and  equitable  methods, 
and  the  judicial  interpretation  given  thereto ;  but  it  is  impossible 
to  discuss  them  in  any  general  manner,  and  their  particular  treat- 
ment is  reserved  for  subsequent  chapters. 

^  Allen  V.  Patterson,  7  N.  Y.  476,  478.  or  petitions  being  sanctioned  which  are 

Some  of  the  State  legislatures  have  by  a  identical  with  the  ancient  common  counts, 

statutory  enactment  set  forth  forms  of  and  therefore  allege  fiction  instead  of  facts, 

pleading  under  the  code,  and  thus  made  See,  for  example,   statutes  of  Indiana, 

them  rej^nlar  and  valid.    It  is  strange  that  [[Weston  v.  Brown  (1899),  158  N.  T.  360^ 

in  some  of  these  the  spirit  of  the  code  53  N.  £i  86.3 
is  directly  violated,  forms  of  complaints 
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SECTION  SECOND. 

THB  OOHBINATION  BY  THE  PLAINTIFF  OF  LEGAL  AND  EQUITABLE 
PRIMARY  RIGHTS  AND  OF  LEGAL  AND  EQUITABLE  REMEDIES 
IN  ONE  ACTION. 

§  16.  *  76.  Prlnciplea  of  Unity  Applied  to  Particnlar  Casee.  The 
general  principles  of  unity  developed  in  the  preceding  section 
will  now  be  applied  to  the  several  cases  which  are  constantly 
arising  in  the  practical  administration  of  justice,  for  the  purpose 
of  ascertaining  how  far  the  abolition  of  all  distinctions  between 
actions  at  law  and  suits  in  equity  has  affected  the  process  of 
stating  causes  of  action,  and  praying  for  and  obtaining  remedies 
by  the  plaintiff.  It  was  in  this  very  featurs  of  the  judicial  process 
—  the  stating  of  causes  of  action,  and  the  obtaining  of  relief 
thereon  —  that  the  distinction  spoken  of  was  exhibited  in  the 
most  marked  manner ;  and  it  is  in  tliis  feature,  therefore,  that  the 
change  must  be  the  most  sweeping  and  radical,  if  the  distinction 
has  in  truth  been  abolished.  Under  the  former  system  a  legal 
primary  right,  when  invaded,  could  only  be  redressed  by  an 
action  at  law,  and  a  legal  judgment  alone  was  possible ;  while 
an  equitable  primary  right  must  be  redressed  or  protected  in  an 
equity  suit  and  by  an  equitable  remedy.  A  union  or  combina- 
tion of  the  two  classes,  either  wholly  or  partially,  in  one  action 
was  unknown,  unless  permitted  by  some  express  statute,  and  was 
utterly  opposed  to  the  theory  which  separated  the  two  depart- 
ments of  the  municipal  law.  The  new  system  not  only  permits 
but  encourages  —  and  in  its  spirit,  I  believe,  requires  —  such  a  ^ 
union  and  combination;  for  one  of  its  elementary  notions  is  that 
all  the  possible  disputes  or  controversies  arising  out  of,  or  con- 
nected with,  the  same  subject-matter  or  ti-ansaction  should  be 
settled  in  a  single  judicial  action.^ 

^  The  code  does  not  require  legal  and  wa  previooa  recover]^  of  legal  relief  ban 
equitable  caoses  of  action  and  reliefs  to  the  subsequent  recovery  of  equitable  relief 
be  onited  in  the  same  action,  even  when  based  on  the  same  cause  of  action.*^  In 
growing  out  of  the  same  transaction  or  this  case  the  facts  were  as  follows  :  Plain- 
subject-matter ;  a  previous  decree  award-  tiffs  and  defendant  were  the  respective 
tng  equitable  relief  does  not,  it  is  held,  bar  owners  of  adjoining  lots  in  the  city  of 
the  subsequent  recovery  of  legal  relief.  Buffalo.  Defendant  in  erecting  a  brick 
Bruce  v.  Kelly,  5  Hnn,  229.  232.  house  on  her  lot  encroached  on  plaintiffs' 

[See  Hahl  v.  Sngo  (1901),  169  N.  T.  lot.    In  1896  plaintiffs  brought  an  action 

109,  62  N.  £.  135,  in  which  it  is  held  that  (o  recover  the  land  thus  encroached  upon. 
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« 
§  17.    *78.    Both  Equitable  and  Legal  Relief  Awarded,     mnstra- 

tiona.     When  th6  plaintiff  is  clothed  with  primary  rights^  both 

legal  and  equitable,  growing  out  of  the  same  cause  of  action  or 

the  same  transaction,  and  is  entitled  to  an  equitable  remedy,  and 

also  to  a  further  legal  remedy,  hased  upon  the  supposition  that 

the  equitable  relief  is  granted,  and  he  sets  forth  in  his  complaint 

or  petition  the  facts  which  support  each  class  of  rights,  and  which 

show  that  he  is  entitled  to  each  kind  of  remedy,  and  demands  a 

judgment  awarding  both  species  of  relief,  the  action  will  be  sus- 

Plaintiffs  recovered  in  this  action  and  of  their  land.  The  defendant's  wrong 
npon  a  second  trial  recorered  again,  and  consists  in  the  entrj  upon  and  ose  of  the 
in  1898  jndgment  was  entered  in  their  land  without  the  plaintiffs'  consent.  The 
favor  establishing  their  title  in  fee  to  the  |Mirticalar  nature  of  that  wrong  maj  re- 
land  in  dispute.  The  execution  issued  on  quire  the  application  of  different  remedies 
the  judgment  was  returned  **  by  the  sheriff  for  the  enforcement  of  the  right.  But 
with  an  endorsement  thereofi  stating  in  that  does  not  change  the  nature  of  the 
substance  that  the  strip  of  land  described  cause  of  action,  nor  entitle  the  plaintiffs 
therein  was  occupied  by  a  portion  of  the  to  split  it  into  several  causes  of  action, 
stone  foundation  and  brick  wall  of  defend-  The  complaint  in  the  first  action  stated 
ant*s  house,  and  that  it  was  impracticable  the  facts  upon  which  the  plaintiffs  based 
for  him  to  remove  the  same.'*  A  motion  their  chum  of  title  and  right  to  possession. 
by  plaintiffs  at  "  a  Special  Term  for  an  Under  its  allegations  the  title  as  well  as 
order  directing  the  defendant  to  remove  the  right  to  possession  could  be  tested, 
that  portion  of  the  wall  of  her  house  (Cagger  o.  Lansing,  64  N.  T.  417.)  The 
which  encroaches  upon  the  plaintiffs'  right  to  possession  involved  the  removal 
land  "  having  been  denied,  plaintiffs  there-  of  the  encroaching  wall,  for  without  such 
upon  brought  an  "  action  in  equity  to  removal  there  conld  be  no  real  transfer  of 
compel  the  defendant  to  remove  said  en-  possession.  This  in  turn  required  eqni- 
croaching  wall  from  their  land."  The  table  relief,  which,  under  proper  pleadings 
jndgment  recovered  by  plaintiffs  in  the  and  an  appropriate  method  of  trial,  could 
former  action  was  pleaded  in  bar.  The  have  been  granted  in  the  same  action  in 
Supreme  Court  sustained  the  action  and  which  the  title  and  right  to  possession 
granted  the  relief  prayed  for,  and  this  were  adjudicated.  (Coming  v.  Troy  Iron 
judgment  "  was  unanimously  affirmed  by  A  Nail  Factory,  40  N.  Y.  191 ;  Broiestedt 
the  Appellate  Division."  The  Court  of  v.  S.  S.  R.  R.  Co.,  55  id.  220.)  The  fact 
Appeals,  in  its  opinion  reversing  the  judg-  that  plaintiffs'  complaint  lacked  the  aver- 
ment, among  other  things,  said  :  **  Let  us  ments  which  would  have  apprised  the 
now  see  whether  the  plaintiffs  have  more  court  of  their  right  to  equitable  relief,  and 
than  one  cause  of  action  arising  out  of  that  the  course  of  the  trial  furnished  no 
the  wrong  of  the  defendant,  and  if  not,  indication  that  they  intended  to  claim 
what  that  cause  of  action  is.  The  plain-  such  relief,  is  no  excuse  for  the  corn- 
tiffs  are  the  owners  of  a  strip  of  land  mencement  of  a  separate  and  independent 
upon  which  the  defendant  has  wrongfully  action  upon  the  single  cause  involved  in 
entered  and  erected  a  wall  which  is  a  the  prior  action.  It  would  be  novel  prac- 
portion  of  her  house.  The  facts  alleged  tice,  indeed,  to  permit  the  correction  of 
show  one  primary  right  of  the  plaintiffs  errors  in  that  summary  and  extra-judicial 
and  one  wrong  done  by  the  defendant  manner."  Pringle  v.  Hall  (1899),  Ariz., 
which  involves  that  right.  Therefore  the  56  Pac.  740 :  An  action  for  the  refor- 
plaintiffs  have  stated  but  a  single  cause  of  mation  of  a  contract  may  be  joined  with 
action,  no  matter  how  many  forms  and  an  action  on  the  contract.  Text,  §  *76, 
kinds  of  relief  they  may  be  entitled  to.  .  .  .  quoted  at  length.^ 
The  plaintiffs'  right  is  to  recover  possession 
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tained  to  its  full  extent  in  the  form  thus  adopted.  He  may,  on 
the  trial,  prove  all  the  facts  averred,  and  the  court  will  in  its 
judgment  formally  grant  both  the  equitable  and  the  legal  relief.^ 
It  will  be  noticed  that  this  proposition  embraces  only  those  cases 
in  which  the  legal  relief  demanded  rests  upon  and  flows  as  a 
consequence  from  the  prior  equitable  relief,  but  the  principle  of 
the  rule  is  not  confined  to  such  cases ;  it  extends  also  to  those  in 
which  the  two  remedies,  although  connected  with  the  same  trans- 
action or  subject-matter,  are  not  connected  as  cause  and  effect.^ 
This  is  the  most  complete  union  of  legal  and  equitable  primary 
rights  and  remedies  in  one  action  which^  can  be  made  ;  but  it  is 
limited  and  restricted  to  those  cases  in  which  these  rights  and 
remedies  arise  from  the  same  transaction  or  subject-matter.  It  is 
not  generally  possible  to  join  one  legal  cause  of  action  with 
another  entirely  independent  equitable  cause  of  action,  there 
being  no  antecedent  connection  between  the  two.  In  the  cases 
described  above,  where  the  imion  is  permitted,  there  is,  in  fact, 
no  joinder  of  different  causes  of  action ;  ^  there  is  only  the  union 


1  Lanb  v,  Backmiller,  17  N.  Y.  620, 
626 ;  Lattin  v.  McCarty,  41  N.  Y.  107, 109, 
110;  DaTis  v.  Lamberton,  56  Barb.  480, 
483 ;  Brown  v.  Brown,  4  Robt.  688,  700, 
701 ;  Walker  v.  Sedgwick,  8  Cal.  398 ; 
Welles  r.  Yates,  44  N.  Y.  525 ;  Henderson 
V,  Dickey,  50  Mo.  161,  165  ;  Gnemsej  v. 
Am.  Ins.  Co.,  17  Minn.  104,  108;  Mont- 
gomery V.  McEwen,  7  Minn.  351.  See, 
however,  Hudson  v.  Caryl,  44  N.  Y.  553, 
which  holds  that,  in  an  action  brought  to 
remove  a  naisance,  damages  can  only  be 
awarded  by  the  verdict  of  a  jury,  sed  qu. 
See  also  Kewaunee  Cy.  Sup.  v.  Decker, 
SO  Wis.  624,  626-630,  per  Dixon  C.  J.,  for 
a  very  elaborate  opinion  in  opposition  to 
the  doctrine  of  the  text  and  of  the  cases 
cited  above  in  this  note.  Further  illustra- 
tions of  the  text  are  Stewart  v.  Carter, 
4  Xeb.  564;  Turner  r.  Althaus,  6  Neb. 
54;  Weinland  v.  Cochran,  9  Neb.  480; 
Wa  Cbing  v.  Constantine,  I  Idaho,  266 ; 
Yonng  r.  Young.  81  N.  C.  91 ;  Kahn  v, 
K.ihn,  15  Fla.  400;  Leidersdorf  v.  Flint, 
50  Wis.  401  ;  Anderson  r.  Hnnn,  5  Hun, 
79 ;  Stevens  v.  The  Mayor,  etc.,  84  N.  Y. 
296,  305;  Wheelock  o.  Lee,  74  N.  Y.  495, 
500;  Margraf  v.  Muir,  57  N.  Y.  159 ;  Hale 
V.  Omaha  Nat.  Bank,  49  N.  Y.  626 ;  Madi- 


son Av.  Bap.  Ch.  V.  Oliver  St.  Bap.  Ch. 
73  N.  Y.  83 ;  Cone  v.  Niagara  Fire  Lis. 
Co.,  60  N.  Y.  619. 

^  CHaW  ».  Sugo  (1901),  169  N.  Y.  109,  62 
N.  E.  135 ;  Vaughn  v,  Georgia  Land  Co. 
(1896),  98  Ga.  288,  25  S.  £.  441  ;  Harp  v. 
Abbeville  Investment  Co.  (1899),  108  Ga. 
168,  33  S.  E.  998;  Brown  v,  Latham 
(1893),  92  Ga.  280,  18  S.  £.  421.^  Butler 
V.  Barnes,  61  Conn.  399 ;  Bowen  u.  State, 
121  Ind.  235;  Jaseph  v.  People's  Sav.  Bk. 
(Ind.  Sup.  1889),  22  N.  E.  980 ;  Jennings 
V.  Reeves,  101  N.  C.  447;  Paddock  v. 
Somes,  102  Mo.  226.  But  see  Lawe  r. 
Hyde,  39  Wis.  345. 

' »  See  N.  Y.  Ice  Co.  v.  N.  W.  Ins.  Co., 
23  N.  Y.  357,  359;  Gaboon  v.  Bank  of 
Utica,  7  N.  Y.  486 ;  Broiestedt  v.  South 
Side  R.  Co.,  55  N.  Y.  220,  222 ;  Turner  v. 
Pierce,  34  Wis.  658,  665,  per  Dixon  C.  J. ; 
Linden  v.  Hepburn,  3  Sandf.  668,  671 ; 
Gray  v,  Dougherty,  25  Cal.  266.  The 
legal  and  equitable  causes  of  action  should 
be  separately  stated.  Gates  v.  Kieff,  7 
Cal.  124;  Magwire  v.  Tyler,  47  Mo.  115, 
127. 

'  QThe  following  cases  support  the  doc* 
trine  of  the  text,  but  they  all  assume  that 
there  are  two  distinct  causes  of  action. 
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of  remedial  rights  flowing  from  one  cause  of  action,  as  will  be 
seen  from  the  judgments  of  the  court  in  several  of  £he  cases  cited 
in  the  note,  and  as  will  be  more  fully  shown  in  a  subsequent 
chapter.    This  rule,  which  has  been  firmly  established  by  the 
court  of  last  resort  in  New  York,  and  which  is  adopted  in  all  the 
States  with  one  or  two  exceptions,  has  been  applied  in  the  follow- 
ing cases  among  others :  ^  in  an  action  by  the  holder  of  the  legal 
title  to  correct  his  title  deed,  to  recover  possession  of  the  land 
according  to  the  correction  thus  made,  and  to  recover  damages 
for  withholding  such  possession ;  ^  in  an  action  by  one  holding  the 
equitable  title  to  procure  defendant's  deed  to  be  cancelled/ and  a 
conveyance  by  defendant  to  himself,  to  recover  possession  and 
damages,  and  to  restrain  defendant  from  conveying  away   the 
land ; '  in  an  action  by  the  grantor  of  land  to  correct  his  deed  by 
the  insertion  of  an  exception  of  the  growing  timber,  and  to  recover 
damages  for  trees  embraced  in  the  exception,  wrongfully  cut  by 
the  grantee ;  ^  in  an  action  to  abate  a  nuisance,  to  restrain  its 
further  commission,  and  to  recover  damages  therefor;^  in  an 
action  by  a  widow  to  establish  her  right  of  dower,  to  procure  it 
to  be  assigned,  to  recover  possession  and  damages ;  ^  and  in  an 
action  by  the  vendor  of  land  to  recover  a  money  judgment  on 
notes  given  him  for  the  price,  and  to  foreclose  his  lien  on  the 
land  itself  J 

§  18.    *  79.    Dootrine  in  BOssoiiri  and  WiBQcnsin.      In  Missouri, 

however,  the  judiciary  for  a  long  time  denied  the  correctness  of 
this  rule,  and  rejected  it  under  all  circumstances  in  which  it 
could  possibly  be  applied.  The  doctrine  was  asserted  and  main- 
tained in  a  long  series  of  adjudications  that  the  holder  of  an 
equitable  title,  or  the  possessor  of  an  equitable  primary  right, 
can  obtain  none  but  an  equitable  remedy  prosecuted  in  an  equi- 
table form  of  action.     The  Supreme  Court  of  that  State  even 

one  legal  and  the  other  equitable.    Brown  recorer  thereon,  as  reformed^  against  joint 

V.  WiUon  (1895),  21  Colo.  309,  40  Pac  insurers.]] 

688;  Mulock  v.  Wilson  (1893),  19  Colo.  •  Lattin  r.  McCarty,  41  N.  T.  107; 

S96,  35  Pac.  532  ;   Stock-Growers'  Bank  Henderson  v.  Dickey,  50  Mo.  161. 

V.  Newton  (1889),  13  Colo.  245,  22  Pac.  «  Welles  v.  Yates,  44  N.  Y.  525. 

444.3  *  Davis  i;.  Lamberton,  56  Barb.  480. 

^  For  additional  instances,    see  pott,  Bnt  see  Hudson  v.  Caryl,  44  N.  Y.  553, 

§§  *452>*462.  that  a  jury  trial  is  necessary  to  the  re- 

^  Lanb  v.  Buckmiller,  17  N.  Y.  620.  coTery  of  damages.    Parker  o.  Laney,  58 

^Imperial  Shale  Brick  Co.  v.  Jewett  (1 901 ),  N.  Y.  469. 

169  N.  Y.  143,  62  N.  £.  167,  in  an  action         *  Brown  t;.  Brown,  4  Robt  688. 
to  reform  a  contract  of  insurance  and  to         ^  Walker  v.  Sedgwick,  8  Cal.  398. 
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went  so  far  as  to  reject  the  familiar  principle  of  equity  jurispru- 
dence, which  permitted  the  Court  of  Chancery,  having  acquired 
jurisdiction  by  means  of  some  equitable  right,  to  go  on  and 
administer  full  legal  relief  in  order  that  the  party  should  not  be 
put  to  the  trouble  and  expense  of  a  second  action  at  law.     In 
accordance  with  this  narrow  view  of  equity  and  this  narrow 
construction  of  the  reformed  legislation,  it  was  settled  that  the 
holder  o)  an  equitable  title  who  seeks  to  enforce  his  right  and  to 
acquire  a  legal  title  by  means  of  a  specific  performance,  a  can- 
cellation^  or  a  reformation  of  deeds,  must,  after  obtaining  that 
relief,  bring  a  second  action  at  law  to  recover  the  possession.     If 
he  unite  his  equitable  claim  for  cancellation  and  the  like  with 
the  legal  claim  for  possession,  he  was  actually  to  be  turned  out 
of  court.     This  remarkable  interpretation  put  upon  the  language 
of  the  statute,  and  so  completely  defeating  its  plain  intent,  was 
resorted  to  in  the  following,  among  other  instances,  which  are 
selected  as  illustrations  merely:  in*  actions  brought  to  set  aside 
and  cancel  deeds  of  conveyance  made  to  the  defendant,  alleged 
to  be  fraudulent,  and  to  vest  the  legal  title  in  the  plaintiff,  and 
to  recover  possession  of  the  premises  in  question ;  ^  in  an  action 
of  partition,  where  defendant  was   in  possession  of  the  whole 
land,  claiming  title  therein,  it  being  held  that  the  plaintiff  must 
first  establish  his  legal  right  by  ejectment,  and  then  bring  an 
equity  action  of  partition.*    The  Supreme   Court  of  Missouri 
has,  however,  in.  a  very  recent  decision,  receded  from  this  very 
extreme  position,  and  has  partly,  at  least,  overruled  the  authority 
of  the  cases  referred  to  in  this  and  the  subsequent  paragraph. 
Although  the  single  judgment  does  not  in  its  reasoning   and 
conclusions  accept  the  liberal  views  of  the  New  York  Court  of 
Appeals  in  their  full  scope  and  extent,  yet  it  plainly  tends  in 
that  direction,  conferring  the  reliefs  of  reformation  or  correction 
of  a  deed  of  conveyance  and  recovery  of  possession  of  the  land 
included  in  such  deed  as  corrected.^    The  judiciary  of  Wiscon- 


1  Cnrd  V.  Lackland,  48  Mo.  139 ;  Wynn 
r.  Cory,  43  Mo.  801 ;  Gray  v,  Payne,  43 
Mo.  203;  Bobb  v.  Woodward,  42  Mo. 
482 ;  Peyton  v.  Rose,  41  Mo.  257 ;  Walker's 
Adm'r  v.  Walker,  25  Mo.  867 ;  Magwire 
r.  Tyler.  47  Mo.  115,  127;  Rutherford  r. 
Williams,  42  Mo.  18,  28;  Fithian  v. 
Monks,  43  Mo.  502.  517. 


*  Gott  V.  Powell,  41  Mo.  416 ;  Moreaa 
o.  Detchemendy,  41  Mo.  431. 

*  Henderson  t*.  Dickey,  50  Mo.  161, 
165,  per  Wagner  J.  The  judgment  in 
this  caee  comments  on  and  condemns  the 
leading  decisions  referred  to  in  the  two 
preceding  notes ;  and,  aithongh  it  deals 
too  leniently  with  the  gross  mistakes  into 
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sin  seem  now  alone,  among  the  tribunals  of  the  several  States, 
to  reject  this  liberal  theory  of  interpretation,  and  to  require 
separate  actions  for  the  assertion  of  legal  and  equitable  rights, 
and  the  procurement  of  legal  and  equitable  remedies.  The 
principle  of  unity  approved  and  adopted  by  the  highest  tribunal 
of  New  York  has  been  deliberately  rejected  after  a  most  thor- 
ough examination,  and  the  opposite  principle,  which  distin- 
guishes between  the  two  classes  of  action,  and  retains  their 
separate  use,  and  prohibits  the  recovery  of  legal  and  equitable 
remedies  in  one  suit,  is  avowedly  accepted  as  being  the  correct 
construction  of  the  legislative  provisions.^ 

which  Holmes  J.  had  fallen  in  announcing  eqnitable  cross  bill  or  connterdaim,  .  .  . 

the  doctrine  of  those  prior  cases,  yet  it  and  the  reply  may  set  np  legal  or  equitable 

■qnarely  overrules  their  central  principle,  defences  to  the  new  matter  set  np  in  the 

and  destroys  their  authority.     Henderson  answer.  .  .  .  The  object  of  all  of  which  is 

V.  Dickey  has  been  followed  in  numerous  to  simplify  proceedings,  and  to  settle  the 

cases  in  Missouri.    See  Paddock  v.  Somes,  whole  controversy  between  the  parties  in 

102  Mo.  226.  '  one  action.^ 

[[The  view  now  entertained  by  the  Sn-        []In  Morrison  o.  Herrington,  an  action 

preme  Court  of  Missouri  respecting  some  of  ejectment,  the  court  baid  :  *'  Here  the 

of  the  matters  referred  to  in  the  text  is  causes  of  action,  one  legal  and  the  other 

shown  by  the  following  recent  cases :  Nalle  equitable,  arose  out  of  transactions  con- 

p.  Thompson  (1903),  173  Mo.  595,  73  S.W.  nected  with  the  same  snbject  of  action. 

599  ;  Nalle  v.  Parks  (1903),  173  Mo.  616,  The  parties  being  the  same  also,  there  wa^ 

73    S.   W.    596 ;    Martin  v.   Turnbaugh  no  misjoinder.    Though  the  court  could 

(1899),  153  Mo.  172,  54  S.  W.  515 ;  Lewis  have  granted  full  and  complete  relief  on 

V.  Rhodes  (1899),  150  Mo.  498,  52  S.  W.  the  eqaity  cause  of  action,  e(;en  to  aioar</tM^ 

11 ;  Dunn  v.  McCoy  (1899),  150  Mo.  548,  a  writ  qfposseuim,  still  it  is  quite  common 

52  S.    W.  21 ;    Springfield,   etc.  Co.   o.  practice  to  join  an  ejectment  count  with 

Donovan  (1899),  147  Mo.  622,  49  S.  W.  an  equity  cause  of  action  in  such  cases."] 
500;  Kingman  v.  Sievers  (1898),  143  Mo.         pt  is  held  in  Lewis  v.  Rhodes,  Dunn  v. 

519,  45  S.  W.  266 ;  O'Day  v.  Conn  (1895),  McCoy.  Martin  v.  Turnbaugh,  and  O'Day 

131  Mo.  321,  32  S.  W.  1109  ;  Kerstner  v.  v.  Conn,  that  "  where  the  answer  admits 

Vorweg  (1895),  130  Mo.    196,  32  S.  W.  the  facU  constituting  the  plaintift's  legal 

298;  Sampson  v,  Mitchell  (1894),  125  Mo.  cause  of  action  and  sets  up  other  fiacts  of 

217, 28  S.  W.  768 ;  Crawford  v.  Whitroore  an  eqnitable  character  in  avoidance,  the 

(1893),  120  Mo.  144,  25  S.  W.365;  Morri-  whole  case  is  converted  into  a  suit  in 

son  V.  Herrington  (1894),  120  Mo.  665,  25  equity  triable  by  the  court."     Likewise  if 

S.  W.  568.    In  these  cases  a  greater  de-  the  answer  seeks    ajffirmative    equitable 

gree  of  liberality  is  shown  than  the  author  relief.    See,  however,  Kersten  v.  Vorweg, 

ascribes  to  the  court.     In  Martin  o.  Turn-  inVhich  it  is  said  :  "  This  is  an  action  at 

baugh  it  is  said  that  "  every  one  admits  law.    The  fact  that  the  answer  contained 

that  it  is  elementary  law  that  when  a  court  an  equitable  defence  did  not  change  the 

of  equity  obtains  jurisdiction  of  a  cause  it  character  of  the  action  and  convert  it  into 

has  power  to  retain  jurisdiction  until  it  a  case  in  equity."] 
does  complete  justice  between  the  parties,"         ^  Noonan  v.  Orton.  21   Wis.  283 ;  Ke- 

and  further  that  "  the  petition  may  now  waunee  Cy.  Sup.  v.  Decker,  30  Wis.  624, 

have  a  count  at  law  and  a  count  in  equity,  626,  per  Dixon  C.  J. ;  Horn  o.  Luddington, 

...  the    answer  may   contain    a    legal  32  Wis.  73.    The  first  of  these  cases  was 

defence,    an   equitable   defence,  and  an  an  action  brought  to  compel  the  specific 
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§  19.    *  80.    Legal  Relief  only  actaally  Awarded.      IllastratioQB. 

The  next  case  to  be  considered  is  the  same  in  principle,  and 
nearly  so  in  all  its  features,  with  the  one  just  discussed.  The 
plaintiff,  as  in  the  last  instance,  possesses  primary  rights,  both 
legal  and  equitable,  arising  from  the  same  subject-matter  or 
transaction,  and  is  entitled  to  some  equitable  relief,  reformation, 
cancellation,  specific  performance,  and  the  like,  and  to  legal  relief 
based  upon  the  assumption  that  the  former  relief  is  awarded ;  he 
avers  all  the  necessary  facts  in  his  pleading,  and  demands  both 
the  remedies  to  which  he  is  entitled.  The  court,  instead  of 
formally  conferring  the  special  equitable  remedy  and  then  pro- 
ceeding to  grant  the  ultimate  legal  remedy,  may  treat  the  former 
as  though  accomplished,  and  render  a  simple  common-law  judg- 
ment embracing  the  final  legal  relief  which  was  the  real  object 
of  the  action.^  This  proceeding  is  plainly , the  same  in  principle 
with  the  one  stated  in  the  foregoing  paragraph ;  but  it  is  a  more 
complete  amalgamation  of  remedies,  a  more  decided  departure 
from  the  notions  which  prevailed  under  the  former  system.  By 
the  omission  of  the  intermediate  step,  the  actual  result  is  reached 
of  a  legal  remedy  based  upon  an  equitable  primary  right  or  title. 
No  doubt  this  omission  of  the  intermediate  step  is  often  as 
advantageous  to  the  plaintiff  as  though  it  had  been  taken  in  the 
most  formal  manner;  but,  on  the  contrary,  it  will  sometimes 
happen  that  the  formal  change  of  his  equitable  title  into  a  legal 
one  by  a  decree  of  cancellation,  or  of  specific  performance  or 
reformation,  will  be  necessary  to  secure  and  protect  his  rights  in 
the  future.  As  a  matter  of  safety  and  prudence,  the  particular 
form  of  judgment  just  described  should  only  be  used  in  actions 

performance  of  an  agreement  to  give  a  tions  which  are  in  direct  conflict  with  the 

leaie.  The  complaint  also  alleged  a  breach  letter  as  weU  as  the  spirit  of  the  codes, 

of  a  corenant  which  was  to  have  been  See  also  Lawe  v.   Hyde,   39   Wia   345; 

eootained  in  the  lease,  and  demanded  a  Williams  v.  Lowe,  4  Neb.  382 ;  Paxton  t*. 

judgment  for  the  damages  arising  there-  Wood,  77  N.  C.  11  ;  Mattair  v.  Payne,  15 

from  w  well  as  for  the  specific  perform-  Fla.  682. 

ance.    Held,  that  the  two  could  not  be        (^Butsee  Draper  v.  Brown  (1902),  115 

combined;  that  the   plaintiff  must  first  Wis.  361,  91  N.  W.  1001.  in  which  tlie 

obtain  the  lease,  and  then  bring  his  action  Wisconsin  conrt  cites  the  New  York  cases 

for  a  breach  of  the  covenant  in  it.    The  of  Renbena  v.  Joel,  Gonlet  v.  Asseler,  and 

judgment  of  Dixon  C.  J.  in  Supervisors  v.  Gould  v.  Bank,  to  sustain  it  in  the  distinc- 

Decker  is  an  exhaustive  discussion  of  this  tion  which  it  makes  between  legal  and 

subject,   with  a  review  of   the   leading  equitable  actions.^ 
anthorities.    Although  there  is  much  in         ^  Bid  well  v.  Astor  Ins.  Co.,  16  N.  T. 

bis  opinion  that  is  correct  and  admirable,  263,  267;  Phillips  v.  Gorham,  17  N.  Y. 

be  teaches,  as  hii  nudii  conclusions,  posi-  270 ;  Caswell  p.  West,  3  N.  Y.  Sup.  Ct.  383. 

a 
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Hpon  executory  contracts  where  a  pecuniary  payment  exhausts 
their  efficiency;  in  actions  involving  titles  to  land,  the  full  judg- 
ment —  embracing  the  equitable  relief  as  well  as  the  legal  remedy 
of  possession  —  would  generally  be  far  preferable.     The   rule 
permitting  such  a  single  legal  remedy  has  been  applied  in  the 
following  among  other  instances:  in  an  action  upon  an  insurance 
policy  which  by  mistake  was  so  drawn  that  the  plaintiff  —  the 
assured  —  had  no  claim  for  damages,  he  demanded  judgment  (1^ 
reforming  the  instrument,  (2)  recovering  $7,000  for  a  loss  em- 
braced within  its  terms  as  thus  reformed,  and  the  court  ordered 
a  judgment  merely  for  the  amount  of  the  loss  as  claimed ;  ^  in  an 
action  to  recover  lands  of  which  the  plaintiff  had  the  equitable 
title  only,  the  legal  title  being  in  the  defendant  by  means  of  a 
deed  of  conveyance  from   the  plaintiff's  ancestor,  the  former 
owner,  regular  on  its  face,  but  alleged  to  have  been  obtained  by 
fraudulent  representations,  instead  of  directing  a  cancellation  of 
this  deed  and  a  reconveyance  to  the  plaintiff,  the  court  granted 
a  judgment  for  the  recovery  of  possession  directly  ;2  in  an  action 
upon  a  contract  for  the  building  of  a  house  according  to  certain 
specifications,  the  complaint  alleging  a  mistake  in  the  specifica- 
tions as  set  out  in  the  written  instrument,  and  averring  a  per- 
formance according  to  the  specifications  actually  agreed  on  by  the 
parties,  and  demanding  judgment  for  the  amount  due  for  such 
services  without  praying  for  any  reformation  of  the  contract,  the 
action  in  this  form  was  sustained,  and  it  was  expressly  held  that 
no  prayer  for  a  correction  was  necessary.*    The  rule  here  stated, 
and  the  decisions  which  sustain  it,  are  plainly  in  direct  opposition 
to  the  doctrine  which  originally  prevailed  in  the  Missouri  courts, 
and  which  still  receives  the  approval  of  the  Wisconsin  judges. 

§  20.  *  81.  Legal  ReUef  Awarded,  but  Equitable  ReUef  Denied. 
lUuBtrationB.  Another  case,  varying  in  some  of  its  circumstances 
from  the  two  which  have  been  described,  and  yet  depending 
upon  the  same  principle,  remains  to  be  considered.  If  the 
plaintiff  possesses,  or  supposes  himself  to  possess,  primary  rights, 
both  legal  and  equitable,  arising  from  the  same  subject-matter  or 
transaction,  and  avers  the  necessary  facts  in  his  pleading,  and 

I  Bidwell  V,  Astor  Ins.  Co.,  16  N.  Y.  Williama  v.  Slote,  70  N.  T.  681 ;  Whitmg 

263.    See  alno  Cone  v,  Kiagaia  Fire  Ins.  v.  Root,  52  Iowa,  292. 
Co.,  60  N.  y.  619,  3  T.  &  C.  33;  Maher         «  PhiUips  v.  Gorham,  17  N.  Y.  270. 
V.  Hibernia  Ine.  Co.,  67  N.  Y.  283,  291;         •  Caawell  v.  West,  3  N.  Y.  Sup.  Ct.  3d3. 


UNION   OF  LEGAL   AND   EQUITABLE  REMEDIES.  35 

prays  for  both  the  remedies  corresponding  to  the  two  different 
rights,  but  on  the  trial  fails  to  establish  his  equitable  cause  of 
action  and  his  consequent  right  to  the  equitable  remedy,  his 
action  should  not  be  therefore  dismissed ;  he  should  recover  the 
legal  judgment  which  the  legal  cause  of  action  demands.^ 
Thus,  in  an  action  on  a  policy  of  insurance,  all  the  necessary 
facts  being  alleged,  the  complaint  demanded  a  money  judgment 
on  account  of  a  loss,  and  also  that  the  instrument  should  be 
reformed  by  reason  of  an  alleged  mistake,  which  reformation,  if 
made,  would  increase  the  sum  insured,  and  enable  the  plaintiff 
to  recover  a  larger  amount.  On  the  trial  he  failed  to  prove  the 
averments  respecting  the  mistake,  and  was  not,  therefore,  en- 
titled to  any  equitable  relief.  The  New  York  Court  of  Appeals 
held  that  judgment  should  have  been  recovered  on  the  legal 
cause  of  action  for  the  sum  which  was  actually  insured,  and 


1  McNeady  v.  Hyde,47Cal.481,4S3,^  Harby  (1697),  50  S.  C.  428,  27  S.  E.  862: 

action  to  recover  pomessioo  of  land,  and  *  Where  a  complaint  filed  as  a  bill  in  equity 

for  an  injunction;    Sternberger    v.  Mc-  does  not  entitle  plaintiff  to  equitable  ro- 

Gorem,  56  N.  Y.   12,  21,  15  Abb.  Pr.  lief,  but  does  show  a  legal  cause  of  action, 

H.  a.  257,  271, — specific  performance  and  it  is  error  to  dismiss  it.    The  cause  should 

damages.  be  transferred  to  the  law  calendar.    Mor- 

[Michenerv.Springfield.etc.Co.  (1895),  decai  v.  Seignious  (1898),  53  S.  C.  95,  30 

142  Ind.  130,  40  N.  E.  679:   '*Not  only  S.  E.  717:    When  a  complaint  states  a 

does  the  same  jadge  nnder  [our  reformed]  good  cause  of  action,  either  at  law  or  in 

8?stem  exercise  both  law  and  equity  pow-  equity,  it  should  not  be  dismissed.    Simon 

eis,  but  he  exercises  both  legal  and  equita-  v.  Sabb  ( 1899),  56  S.  C.  38.  33  S.  E.  799 : 

ble  jurisdiction  and  administers  both  legal  A  complaint  entitling  plaintiff  to  relief 

and  equitable  relief  in  each  case,  when  either  on  the  law  or  equity  side  of  the  court 

the  facte  pleaded  and  proved  warrant  it.  is  not  subject  to  demurrer  on  the  ground 

How,  then,  can  the  cause  be  dismissed  that  it  does  not  state  facts  sufficient  to  con- 

for  want  of  jurisdiction  merely  because  the  stitute  a  cause  of  action.    Ferst's  Sons  v. 

plaiDtifl  asks  for  equitable  relief  while  Powers  (1902),  64  S.  C.  221,  41  S.  E.  974; 

the  facta  show  that  he  is  entitled  to  legal  Gillis  v.  Hilton  &  Dodge  Co.  (1901),  113 

relief?     The  court  being  clothed  by  the  Ga  622,  38  8.  E.  940:  Where  a  legal  and 

code  with  power  and  jurisdiction  to  ad-  an  equitable  cause  of  action  is  alleged,  and 

minister  both,  or  either  legal  or  equitable  evidence  establishes  only  the  legal  cause 

retief  in  the  same  case,  its  jurisdiction  is  of  action,  judgment  should  be  given  on 

not  and  cannot  be  defeated  by  it  appearing  that.    Alter  v.  Bank  of  Stockham  ( 1 897), 

from  the  facts  stated  that  the  equitable  53  Neb.  223,  73  N.  W.  667 :  "  To  maintain 

relief  songht  cannot  be  awarded  because  a  civil  action  under  our  code,  it  is  not 

such  facts  show  that  the  only  relief  the  essential  that  the  action  be  denominated 

plaintiff  is  entitled  to  is  purely  legal  re-  either  an  action  at  law  or  in  equity,  nor 

lief,  or  vice  versa ;  nor  is  the  jurisdiction  that  it  be  given  any  particular  name.     If 

defeated  because  the  facts  stated  in  the  the  litigant  pleads  the  facts,  and  they  con- 

complaiDt  are  not  sufficient  to  entitle  the  stitute  a  cause  of  action  or  defence,  the 

plaintiff  to  either  legal  or  equitable  relief,  courts  are  bound  to  award  the  relief  due." 

The  remedy  in  sach  a  case  is  a  demurrer  Meyers  v.  Smith  (1899),  59  Neb.  30,  80 

for  want  of  sufficient  facts/'    Latham  v.  N.  W.  273.^ 
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reversed  the  ruling  below  which  had  dismissed  the  action.^  As 
another  illustration :  in  an  action  by  the  grantor  of  land  against 
the  grantee  to  set  aside  the  deed  of  conveyance  on  the  ground 
that  it  was  procured  by  false  and  fraudulent  representations, 
after  setting  out  all  the  facts  which  constituted  the  transaction, 
the  complaint  prayed  for  two  remedies  in  the  alternative,  —  (1) 
damages  for  the  deceit,  (2)  cancellation  and  a  reconveyance.  A 
reconveyance  was  found  to  be  impossible  on  the  trial,  because 
the  defendant  had  conveyed  the  premises  to  honafde  purchasers. 
A  simple  legal  judgment  for  the  damages  caused  by  the  deceit 
was  granted,  and  was  held  to  be  proper  by  the  general  term  of 
the  New  York  Supreme  Court.*  This  rule  is  now  established, 
except  in  the  one  or  two  States  which  retain  the  distinctions 
between  legal  and  equitable  actions ;  but  there  are  some  earlier 
dicta^  and  even  decisions  opposed  to  it,^  which,  however,  must 
be  considered  as  overruled.* 

§  21.  *82«  Where  Equitable  Remedy  only  ie  demanded  and 
Ziegal  Remedy  only  is  granted.  Doctrine  in  Misaonri  and  Wiscon- 
sin. In  each  of  the  foregoing  instances  the  complaint  has  stated 
all  the  necessary  facts  constituting  both  grounds  for  relief,  and 
has  actually  demanded  both  remedies  in  the  prayer  for  judgment. 
Another  case  presents  itself  with  a  change  of  features.  The 
averments  of  fact  are  the  same,  but  the  plaintiff  demands  only 
the  special  equitable  remedy  to  which  he  deems  himself  entitled. 
On  the  trial  he  fails  to  prove  the  alleged  grounds  for  equitable 
relief,  but  does  establish  a  case  for  the  legal  relief  which  was  not 
demanded  in  the  prayer  for  judgment,  although  all  the  necessary 
facts,  from  which  the  remedial  right  arose,  were  averred.  It  is 
now,  after  some  hesitation,  settled  that  even  in  this  case  the 
plaintiff  is  not  to  be  dismissed  from  court,  but  should  be  per- 
mitted to  recover  the  legal  remedy  supported  by  the  allegations 
of  fact  contained  in  the  complaint  or  petition.^    There  are  dicta 


1  N.  Y.  Ice  Co.  V.  N.  W.  Ina.  Co.,  23 
N.  Y.  357,  359. 

<  Graves  v.  Spier,  58  Barb.  349,  383, 
384 ;  and  see  Stemberger  v.  McGovern,  15 
Abb.  Pr.  N.  8.  257,  271,  56  N.  Y.  12. 

*  See  Penn  Coal  Co.  v.  Del.  &  Hudson 
Canal  Co.,  1  Keyes,  72.  The  reporter's 
head-note  is  not  sustained  by  the  decision 
of  this  case.  A  dictum  of  Mr.  J.  Emott, 
at  p.  76,  is  the  sole  ground  for  it;  and 


even  this  dictum  is  not  bo  broad  as  the 
head-note. 

«  See  Davis  v.  Morris,  36  N.  T.  569. 

•  QSonth  Carolina,  etc  R.  R.  Co.  r. 
Augusta  R.  R.  Co.  (1900).  Ill  Ga.  420,36 
S.  E.  593  :  A  petition  mainly  in  the  form 
of  an  equitable  petition  is  maintainable  as 
an  action  at  law  if  it  sets  forth  a  le^l 
cause  of  action.^  Marquat  v.  Marquat,  12 
N.  Y.  336;  Barlow  v.  Scott,  24  N.  Y.  40^ 
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in  opposition  to  this  nile,^  but  they  are  all  overruled  oj  the 
subsequent  and  more  authoritative  decisions  in  the  same  States. 
In  Missouri  this  liberal  doctrine  has  not  been  adopted,  since,  as 
has  been  already  seen,  the  principle  of  uniting  legal  and  equitable 
causes  of  action  and  remedies  in  one  suit  has  been  rejected  in  all 
its  phases.  The  modification  of  its  earlier  notions,  which  the 
Supreme  Court  of  that  State  has  made  in  its  latest  decisions, 
does  not  necessarily  extend  to  the  case  under  consideration.^ 
The  Supreme  Court  of  Wisconsin  seems,  also,  to  have  aban- 
doned the  position  which  it  originally  occupied  in  reference  to 
the  particular  subject  in  question,  and  now  refuses  to  award  a 
legal  remedy  to  a  plaintiff  who  has  only  demanded  equitable 
relief.* 

§  22.  *  83.  ^KThere  AUegatioaui  and  Proof  entitle  to  Bqoitable 
Relief  only,  bat  only  Legal  ReUef  ie  prayed  for,  Bqoitable  Relief  wiU 
be  awarded.  Role  in  BCiasonri.  The  phases  and  combinations 
to  which  the  liberal  principle  has  thus  far  been  applied  have 
resembled  each  other  in  this,  that  in  all  of  them  the  plaintiff 
was  clothed  with  a  double  remedial  right  and  both  a  legal  and 
an  equitable  cause  of  action;  in  those  which  are  now  to  be' 
examined,  the  plaintiff  claims  but  one  remedial  right,  and  sets 
up  but  one  cause  of  action.     When  the  complaint  or  petition 

4S;Cii£f  9.  I>or]iuid,55  Barb.481;  GraTes  Hendenon  v.  Dickej,  50  Mo.  161;  (fol- 

r.  Spier,  58  Barb.  349 ;  Tenney  r.  State  lowed    in    numerous    subseqaent   cases ; 

Bank,  20  Wis.  15S  ;  Foster  i;.  Watson,  16  Paildock  v.  Somes,  102  Mo.  226.) 
B.  Mon.  377,  387 ;  Leonard  t^.  Roinm,  20         *  Horn  v.  Laddington,  32  Wis.  73.  The 

Wis.  540;  White  u.  Lyons,  42  Cal.  279.  complaint  alleged  moneys  advanced  and 

In  Leonard  v.  Kogan,  Dixon  C   J.  said  services  rendered  by  plaintiff  to  defendant 

(p. 542) :  ''If  the  plaintiff  demands  relief  under  an  oral  agreement  that  the  latter 

in  equity  when  upon  the  facts  stated  he  is  would  convey  certain  lands,  and  demanded 

only  entitled  to  a  judgment  at  law,  or  vice  judgment  for  a  specific  performance.    De- 

tena,  his  action  does  not  as  formerly  fail  ciding  that  no  case  was  made  out  for  a 

becanae  of  the  mistake.     He  may  still  specific  performance,  the  court  also  held 

have  the  judgment  appropriate  to  the  case  that  the  plaintiff  could  not  recover  for  the 

made  by  the  complaint"    See  also  Hamill  moneys  advanced   and  the  sernces  ren- 

9.  Thompson,  3  Colo.  518,  523;  Harrall  v.  dered;  and  that  in  such  an  eqnitable  ac- 

Gray,  10  Neb.  186 ;  Herrington  r.  Hobcrt-  tion  a  legal  remedy  could  not  be  obtained, 

•00,71  N.  Y.  280;  7  Hun,  368;  Williams  relying  upon  the  authority  of  Kewaunee 

c.  Slote,  70  N.  Y.  601 ;  Lewis  v.  Soule,  Cy'  Sup.  v.  Decker,  30  Wis.  624, 626.  The 

53  Iowa,  11 ;  Whiting  o.  Root,  52  Iowa,  conflict  between  this  ruling  and  that  of  the 

S92.  same  court  in  Leonard  v.  Rogan,  20  W^is. 

^  See,  for  example,  Mann  v.  Fairchild,  540,  542,  is  direct.    I  make  no  attempt  to 

2  Keyes,  106,  111 ;   Heywood  v.  Buffalo,  reconcile  them.  See  Dickson  t*.  Cole,  34  id. 

U  N.  Y.  534,  540.  621 ,  625 ;  Turner  ».  Pierce,  34  id.  658, 665 ; 

*  Myers  r.  Field,  37  Mo.  434.     As  to  Deery  r.  McClintock,  31  id.  195 ;   Wrig- 

the  extent  of  the  recent  modification,  see  glesworth  v.  Wrigglesworth,  45  id.  255. 
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alleges  a  case  which  entitles  the  plaintiff  to  equitable  relief,  but 
no  basis  for  legal  relief  is  stated,  and  prays  a  common-law  judg- 
ment, but  no  equitable  remedy  of  any  kind,  if  the  case  as  alleged 
is  proved  upon  the  trial  the  equitable  remedy  which  is  appro- 
priate to  it  should  be  awarded.  Disregarding  the  prayer  or 
demand  of  judgment,  the  court  will  rely  upon  the  facts  alleged 
and  proved  as  the  basis  of  its  remedial  action.  This  application 
of  the  general  principle  has  been  made  in  a  case  where  the 
complaint  or  petition  stated  facts  entitling  the  plaintiff  to  an 
accounting  as  against  the  defendant  in  respect  of  a  joint  under- 
taking, but  not  to  a  judgment  for  a  sum  certain.  The  prayer, 
however,  was  for  the  ordinary  money  judgment.  The  New  York 
Court  of  Appeals  held  that  this  action  should  not  have  been  dis- 
missed, but  that  a  judgment  for  an  accounting  should  have  been 
granted.^  The  rule  in  Missouri  seems  to  have  been  settled  in  an 
entirely  different  sense.^ 

§  23.  *84.  "Where  AUegatioiiB  entitle  to  Equitable  Relief  and 
not  to  Legal  Relief,  and  Equitable  Relief  alone  ia  asked,  and  Proof 
faila  to  estabUsh  Case  AUeged,  but  doea  eatabUali  Legal  Canae  of 
Action,  Suit  most  be  dismissed.      Converse  of  this  Role.      Principle 

herein.  If,  however,  the  complaint  or  petition  contains  a  case 
entirely  for  equitable  relief,  stating  no  facts  upon  which  a  legal 
remedial  right  arises,  and  prays  a  judgment  awarding  the  equi- 
table relief  alone,  but  on  the  trial  the  plaintiff  fails  to  prove  the 
case  as  thus  alleged,  but  does  establish  a  legal  cause  of  action 
not  averred  in  his  pleading,  his  suit  must  be  dismissed;  he 
cannot  recover  the  legal  remedy  appropriate  to  the  facts  which 
he  succeeds  in  proving.'    There  is  no  conflict  between  this  and 


^  Emery  v.  Pease,  20  N.  Y.  62, 64.  See, 
however,  Russell  v.  Ford,  2  Cal.  86  ;  Buck- 
ley t;.  Carlisle,  2  Cal.  420 ;  Stone  v.  Fouse, 
3  Cal.  292 ;  Barnstead  v.  Empire  Min.  Co., 
5  Cal.  299.  In  all  these  cases,  the  court, 
while  holding  that  the  plaintiff  conld  not 
recover  a  judgment  for  a  certain  sum,  did 
not  give  judgment  for  an  accounting.  The 
question,  however,  was  not  raised.  Blood 
V.  Fairbanks,  48  id.  171,  174.  See  also 
Schilling  v.  Rominger,  4  Colo.  100;  Hamill 
V.  Thompson,  3  id.  518,  523;  Harrall  v. 
Gray,  10  Neb.  186 ;  Parker  it.  Jacobs,  14 
S.  C.  112 ;  Smith  v.  Bodine,  74  N.  Y.  30; 
Williams  v,  Slote,  70  id.  601 ;  Mackey  v. 


Aaer,  8  Hun,  180;  Harlbntt  0.  N.  W. 
Spaulding  Saw  Co.,  93  CaL  55,  role  stated 
in  the  text  followed. 

^  Maguire  v.  Vice,  20  Mo.  429 ;  Rich- 
ardson V.  Means,  22  Mo.  495 ;  Meyers  r. 
Field,  37  Mo.  434. 

•  Bradley  u.  Aldrich,  40  N.  Y.  504.  This 
case  is  important,  as  it  lays  down  the 
proper  limitations  npon  the  doctrine  of 
some  prior  decisions  which  I  hare  cited. 
See  also  Stevens  t*.  The  Mayor,  etc,  84 
N.  Y.  296,  30.5 ;  Arnold  v.  Angell,  62  id. 
508 ;  People's  Bank  v.  Mitchell,  73  id.  406, 
415 ;  Bokes  0,  Lansing,  74  id.  437  ;  Win- 
termate  t^.  Cooke,  73  id.  107 ;  Smith  v. 


UNION  OF  LEGAL  AND  EQUITABLE   BEMEDIES.  39 

any  of  the  preceding  propositions;  in  fact,  the  one  principle 
governs  them  all.  This  principle  is  that  the  court  looks  to  the 
facts  aUeged  and  proved,  and  not  to  the  prayer  for  relief.^  If 
the  facts  entitling  a  party  to  a  remedy,  legal  or  equitable,  are 
averred  and  proved,  he  shall  obtain  that  remedy,  notwithstanding 
his  omission  to  ask  for  it  in  his  demand  of  judgment;  and,  if  the 
facts  were  not  averred,  he  shall  not  obtain  the  remedy,  although 
he  demanded  it  in  the  most  formal  manner.  The  reform  legisla- 
tion has  not  dispensed  with  the  allegations  of  fact  constituting  a 
cause  of  action ;  on  the  contrary,  it  has  made  them,  if  possible, 
more  necessary  than  under  the  old  system.  The  converse  of  the 
rule  above  stated  is  also  true.  If  the  plaintiff  sets  forth  a  case 
entirely  for  legal  relief,  and  prays  a  legal  judgment  alone,  and 
at  the  trial  fails  to  prove  the  averments  actually  made,  he  cannot 
establish  an  equitable  cause  of  action  not  pleaded,  and  recover 
an  equitable  remedy  thereon.* 

§  24.  *  85.  May  invoke  Equitable  Right  in  Aid  of  Legal  Action. 
The  principle  may  be  applied  in  still  another  form  or  combination 
of  circumstances.     In  a  purely  legal  action,  or,  to  speak  more 

Bodine,  74  id.  30 ;  Lawe  v.  Hyde,  39  Wis.  called  for  by  the  prayers.  When  a  peti- 
345  ;  Meyer  v.  Dabaqae  County,  43  Iowa,  tion  contains  some  averments  which  are 
592 ;  Schilling  v.  Rominger,  4  Colo.  100 ;  appropriate  to  a  legal  cause  of  action  and 
Hamill  v.  Thompson,  3  id.  518,523.  ^See  the  prayers  of  the  same  call  for  equitable 
to  the  same  effect  Anderson  v.  Chilson  relief  only,  the  court  upon  general  de- 
(1895),  8  S.  D.  64,  65  N.  W.  435,  where  mnrrer  will  decide  whether  the  petition  as 
the  court  said :  "  When  a  complaint  is  a  whole  authorizes  the  equitable  relief 
framed  for  equitable  relief,  and  it  appears  prayed  for ;  and  if  it  does  not,  the  de- 
apon  the  trial  that  the  pleader  is  not  en-  murrer  will  be  sustained,  notwithstanding 
titled  thereto,  judgment  at  law  inconsis-  there  may  be  averments  in  the  petition 
tent  with  the  allegations  of  the  complaint,  which  as  against  a  general  demurrer 
for'damages  upon  a  breach  of  contract  to  might  constitute  a  legal  cause  of  action.''^ 
pay  a  stipulated  amount  of  money,  cannot  >  Drew  v.  Ferson,  22  Wis.  651.  This 
be  entered,  and  the  complaint  must  be  caseresemblesEmery  r.  Pease,  20N.  T.  62, 
dUmissed/'J  and  might  be  confounded  with  it.  The 
^  [Metropolis  Mfg.  Co.  v.  Lynch  (1896),  distinction,  however,  is  plain  upon  exami- 
68  Conn.  459,  36  Atl.  832.  But  see  Steed  nation,  and  at  once  removes  any  appear- 
r.  Savage  (1902),  115  Ga  97,  41  S.  E.  ance  of  conflict.  In  Emery  v.  Pease,  the 
272,  where  it  seenu  to  be  held  that  complaint  stated  facts  showing  that  the 
*' whether  a  petition  is  based  upon  an  plaintiff  was  entitled  to  an  accounting, 
equitable  or  a  legal  cause  of  action  de-  although  it  prayed  for  a  money  judgment, 
pends  upon  the  character  of  the  relief  lu  Drew  v.  Ferson,  the  pleading  set  out 
•ought,  as  shown  by  the  prayers,  which  simply  a  case  to  recover  money  laid  out 
indicate  whether  the  alleged  cause  of  ac-  and  expended  ;  it  did  not  contain  any  alle- 
tion  is  intended  by  the  pleader  as  founded  gation  upon  which  to  base  a  judgment  for 
upon  legal  or  equitable  principles;  and  accounting.  In  the  former  case,  there- 
upon general  demurrer  it  will  be  deter-  fore,  it  was  proper  to  grant  the  equitable 
mined  whether  the  averments  of  the  peti-  remedy,  and  in  the  hitter  it  was  proper 
tion  are  such  as  to  authorize  the  relief  to  dismiss  the  suit ;  there  is  no  conflict. 
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correctly,  in  an  action  where  the  plaintiff  sets  forth  and  mainly 
relies  upon  a  legal  primary  right  or  title,  and  asks  a  remedy 
which  is  purely  legal,  he  may  still  invoke  the  aid  of  an  equitable 
right  or  title  which  he  holds,  or  of  which  he  may  avail  himself,  in 
order  to  maintain  his  contention,  and  obtain  the  legal  relief  which 
he  seeks.  This  is  a  more  indirect  union  of  legal  and  equitable 
rights  and  causes  of  action  than  exists  in  any  of  the  instances 
heretofore  discussed;  but  it  is  none  the  less  such  a  union. ^ 

§  25.    *86.    Mode  of  Trial  when  both  Legal  and  Equitable  Causes 
of  Action  are  aUeged.       How  waive  Right  to  Jury  Trial.        As  to 

the  mode  of  trial  when  the  complaint  or  petition  sets  forth  an 
equitable  and  a  legal  cause  of  action,  there  is  some  diversity  in 
the  practice  of  the  several  States.^    The  constitutions  protecting 

1  Sheehan  v.  Hamilton,  2  Keyes,  304 ;  *  QUulted  Coal  Co.  v.  Canon  Citj  Coal 
8  Abb.  Pr.  n.  8.  197.  This  was  an  action  Co.  (1897),  24  Colo.  116,  48  Pac  1045  : 
to  recover  possession  of  land.  Living-  "The  question  whether  an  issue  of  fact 
ston,  the  original  owner,  had  demised  the  can  be  tried  by  a  jury  or  by  the  coart  is 
land  to  one  Taylor  by  a  perpetual  lease,  not  to  be  determined  from  the  nature  of 
reserving  a  rent-charge  with  a  daose  of  the  issue,  but  from  the  character  of  the 
re-entry.  L.  assigned  this  rent-charge  and  action  in  which  such  issue  is  joined.'* 
all  his  rights  to  Dr.  Clarke,  who  died  Kuhl  v.  Pierce  County  (1895),  44  Neb. 
in  1846,  and  the  plaintiff  is  his  heir-at-  584,  62  N.  W.  1066 ;  Angus  v.  Craven 
law.  The  action  is  brought  to  recover  (1901),  132  Cal.  691,  64  Pac.  1091  :  Per 
the  land  on  account  of  failure  to  pay  the  Henshaw  J.  (concurring).  "  Under  our 
rent.  The  defence  was  as  follows :  Tay-  system,  equitable  and  legal  rights  are 
lor  had  given  a  mortgage  on  the  land  determined  in  the  same  forum.  It  is 
which  had  been  foreclosed,  and  the  land  within  the  discretion  of  the  court  to  con- 
was  bought  by  Dr.  Clarke  in  1831,  and  trol  the  order  of  proof  upon  the  issues 
was  by  him  conveyed  to  one  liisley  and  joined.  In  the  natural  order,  before  de- 
from  him  by  mesne  conveyances  to  the  fendant  was  entitled  to  a  hearing  upon  the 
defendant.  The  defendant's  contention  legal  issues  tendered,  she  must  defeat 
was  that  Dr.  Clarke  in  1831  being  owner  plaintiffs  upon  the  equitable  issues  pre- 
both  of  the  land  and  of  the  rent-charge,  sented  by  them.  This  was  the  view  of  the 
the  latter  merged  and  was  extinguished,  trial  court,  and  in  pursuance  of  it,  it  took 
In  reply,  the  plaintiff  proved  that  Dr.  to  itself,  as  was  proper,  the  determination 
Clarke  did  not  intend  that  the  rent-charge  of  these  equitable  matters.  The  result 
should  merge,  but  that  it  should  be  kept  was  that  it  found  defendant's  deeds  to 
alive.  The  Greneral  Term  of  the  Supreme  have  been  for^ries.  Had  it  reached  the 
Court  held  that  this  doctrine  of  non-  opposite  conclusion,  then  defendant  might 
merger  was  purely  equitable,  and  could  with  right  have  insisted  that  the  remain- 
not  be  invoked  by  the  plaintiff  in  this  ing  issues  of  law  be  tried  before  a  jury, 
legal  action,  and  that  the  plaintiff  should  But  that  time  never  arrived,  and  I  do  not 
have  first  established  the  rent-charge  in  concede  the  right  of  a  litigant  to  oust  a 
an  equitable  action,  and  then  brought  this  court  of  equitable  jurisdiction  in  an  action 
action  of  ejectment.  The  Court  of  Ap-  of  purely  equitable  cognizance,  merely  by 
peals  reversed  this  decision,  and  laid  tendering  additional  issues  which  are  tria- 
down  the  doctrine  of  the  text.  See,  also,  ble  at  law  before  a  jury.  It  is  sufficient  if 
Arthur  v.  Homestead  Ins.  Co.,  78  N.  Y.  a  jury  be  had  when  those  issues  come  to 
462,  467.  [^Home  Ins.  Co.  v.  Railroad  trial."  This  was  an  action  to  quiet  title 
Co.  (1893),  19  Colo.  46,  34  Pac.  281. J  brought  by  a  plaintiff  in  possession,  and 
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the  juiy  trial  in  common-law  cases  in  which  it  had  been  custom- 
arily used,  the  defendant  may,  of  course,  insist  that  the  legal 
issues  shall  be  passed  upon  by  a  jury.  He  may  waive  this  right 
by  a  stipulation  in  writing,  by  an  oral  stipulation  made  in  open 
court,  by  failing  to  appear  on  the  trial,  and  perhaps  by  permitting 
the  trial  to  be  actually  entered  upon  without  objection.  If  the 
litigant  parties,  or  either  of  them,  assert  their  rights  as  thus 
stated,  it  is  settled  in  New  York  that  the  legal  issues  must  be 
tried  at  a  circuit  court,  or  at  a  trial  term  of  the  court  in  which 
the  action  is  pending;  ^  und  it  seems  that  all  the  issues,  legal  and 
equitable,  must  thereupon  be  tried  together  in  the  same  manner, 
for  it  is  said  that  ''no  provision  is  made  for  two  trials  of  the 
issues  joined  in  the  same  action."  If  a  cause  is  brought  on  to 
trial  before  the  court  sitting  without  a  jury  —  in  New  York,  the 
special  term  —  as  an  equity  cause,  and  the  trial  is  commenced 
under  that  supposition,  the  defendant  not  waiving  his  right  by 
acquiescence,  and  the  court,  in  the  course  of  the  investigation, 
discovers  that  it  involves  separate  legal  issues,  the  complaint 
should  not  be  dismissed  on  that  account;  the  trial  should  be 
suspended,  and  the  case  sent  to  the  Circuit  or  other  court  pos- 
sessing a  jury.^      The  same  rule  prevails  generally  in  other 

defendant  answered  bj  a  cross  complaint  oat  recourse  to  a  conrt  of  eqnity.    Bat 

in  the   nature   of  ejectment.    See   also  where  defendant  has  performed  his  part 

Ridgewaj  v.  Herbert  (1899),  150  Mo.  606,  of  the  contract  of  release  pleaded,  and 

51  S.  W.  1040,  qaoted  at  length  in  note  interposed  it  as  a  bar  to  the  action,  and 

2,  p.  47,    and  other  cases  dted  in  the  plaintiffs  admit  its  execution,   knowing 

same  note.    Thomas  v.  Walker  (1902),  at  the  time  thereof  its  legal  effect,  thej 

115  Ga.  U,  41  S.  £.  269 :  "It  has  always  cannot  escape  the  legal  bar  created  thereby, 

been  the   practice,  especially  since   the  To  get  rid  of  sach  an  instrument  resort 

paaage  of   the  procedure  act  of  1887,  must  be  had  to  a  court  of  equity.    Han- 

when  both  legal  and  equitable  rights  are  cock  v.  Blackwell  (1897),  139  Mo.  440,41 

united  in  one  petition,  for  the  court  to  S.  W.  205 :  Defendant  was  charged  with 

apply  legal  principles  to  the  legal  rights  having  uttered  slanderous  words  respect- 

aiid  equitable  principles  to  the  equitable  ing  plaintiff.    For  a  valuable  considera- 

rights."    Ford  v.  HoUoway  (1900),  112  tion  plaintiff  executed  to  defendant  her 

Gtu  851,  38  S.  E.  378.J  release  in  full  satisfaction  of  all  claims 

^  Davis  p.  Morris,  36  N.  T.  569 ;  People  against  defendant.    Subsequently  the  con- 

V.  Albany,  etc.  R.  Co.,  57  N.  T.  161, 174.  sideration    was   tendered   back  and  the 

*  [Hahl  V.  Sugo  (1901),  169  N.  T.  109,  present  action  was  brought  for  the  same 

62  N.  E.  135.    Horn  nth  v.  Metropolitan  slander,  and  defendant  pleaded  the  release 

St  Ry.  Co  (1895),  129  Mo.  629,  31  S.  W.  in  bar.    Plaintiff  replied  alleging  fraud  in 

903:  It  is  the  general  rule  in  this  State  procuring  the  release.     Held  that  the  re- 

aod  elsewhere  that  the  issoes  raised  by  a  lease  must  first  be  set  aside  by  an  action 

reply  impeaching  the  integrity  of  a  re-  in  equity  or  plaintiff  must  add  a  couiit  to 

lease  pleaded  by  way  of  answer  in  an  her  petition  to  have  the  release  set  aside, 

action  at  law,  may  be  tried  at  law  with-  Parker  v.  Beasley  (1895),  116  N.  C.  1,  21 
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States.  A  mistake  in  bringing  on  the  cause  for  trial  is  to  be 
corrected  by  simply  sending  it  to  the  proper  court  or  placing  it 
upon  the  proper  docket.  ^  In  some  of  the  States  provision  is 
made  for  the  trial  of  the  issues  separately  and  at  different  times. 
The  equitable  issues  may  be  tried  first  and  the  legal  issues  after- 
wards, or  the  order  may  be  reversed  as  the  nature  of  the  case  and 

the  relations  of  the  issues  seem  to  require.^ 

« 

SECTION  THIRD. 

EQUITABLE  DEFENCES  TO  ACTIONS  BROUGHT  TO  ENf\^QKJ.EGA^ 
RIGHTS  AND  TO  OBTAIN  LEGAL  REMEDIES^ 

§  26.  *  87.  Former  System.  lUiiBtration.  CriticiBm.^-^nbject^ 
Matter  of  Section  Third.  Another  practical  effect  of  removing  the 
distinction  between  actions  at  law  and  suits  in  equity  is  shown  in 
the  employment  of  equitable  defences  to  actions  brought  to  en- 
force legal  rights  and  to  obtain  legal  remedies.  The  ancient 
system  knew  of  no  such  union,  and  a  thorough-paced  lawyer 
of  the  old  school  would  have  deemed  it  incestuous.  Legal 
rights  set  up  by  the  plaintiff  must  be  met  in  the  same  action 
by  legal  rights  set  up  by  the  defendant.  If  the  defendant, 
when  prosecuted  in   an  action  at  law,  had  an  equity  which,  if 

8.  E.  955  :  "  The  moment  either  party  by  >  Massie  v.  Stradford,  17  Ohio  St.  596 ; 
his  pleadings  sets  oat  and  asks  equitable  Petty  v.  Malier,  15  B.  Mon.  591,  604; 
relief,  the  court  of  equity  acquires  juris-  Smith  v.  Moberly,  1 5  B.  Mon.  70,  73 ;  Ben- 
diction,  clears  the  deck,  and  adjusts  all  nett  v.  Titherington,  6  Bush,  192.  8ee 
equities  between  the  parties.'Q  Guernsey  v.  Am.  Ins.  Co.,  17  Minn.  104, 
1  Lebanon  Trs.  v,  Forrest,  15  B.  Mon.  108;  Hurison  v,  Juneau  Bank,  17  Wis. 
168 ;  Foster  n.  Watson,  16  B.  Mon.  377,  340;  Dn  Pont  v.  Davis,  35  Wis.  631,  639 ; 
387  ;  Sale  v.  Crutchfield,  8  Bu^h,  636, 644.  and  see  Richmond  v.  Dubuque,  etc.  R. 
If  an  action  is  wrongly  transferred  to  the  Co.,  S3  Iowa,  422,  489-491.  ^See  p.  6, 
equity  docket  when  no  valid  equitable  note  1.]]  On  the  mode  of  trial,  see  also 
issues  are  presented  by  the  pleadings,  McPherson  v.  Feathentone,  37  Wis.  632 
this  is  error  which  requires  a  new  trial,  (equitable  issue  may  be  tried  by  the  court 
Creager  o.  Walker,  7  Bush,  1, 3.  (^Carder  after  the  legal  issue  is  determined  in  favor 
V.  Weisenburgh  (1893),  95  Ky.  135,  23  of  the  plaintiff  by  the  jury) ;  Lewis  r. 
S.  W.  964  :  "  If  the  equitable  right  de-  Sonle,  52  Iowa,  1 1 ;  Davison  v.  Associate! 
pends  upon  the  decision  of  legal  issues,  of  the  Jersey  Co.,  71  N.  Y.  338;  Wbeelock 
concerning  which  the  party  is  entitled  to  a  v.  Lee,  74  id.  495,  500,  and  cases  cited ; 
jury  trial,  the  case,  on  motion,  should  be  Hughes  v.  Dunlap.  91  Cal  385  ;  Donahue 
transferred  as  matter  of  right  to  the  com-  v.  Meister,  88  Cal.  121 ;  Downing  v.  Le 
mon  law  docket  to  be  tried  by  jury."  Du,  82  Cal.  471.  An  equitable  defence 
Where  an  equitable  defence  is  interposed,  set  up  does  not  change  the  nature  of  the 
the  cause  is  transferred  to  the  equity  action.  Wisner  v.  Ocumpaugh,  71  K.  Y. 
docket:  Peel  v.  January,  35  Ark.  331;  113,117. 
Sandel  &  Hill  Dig.  §  5804.;] 
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worked  out,  would  defeat  the  recovery,  his  only  mode  ot  redress 
was  to  commence  an  independent  suit  in  chancery  by  which  he 
might  enforce  his  equitable  right,  and  in  the  mean  time  en- 
join his  adversary  fi-om  the  further  prosecution  of  the  action 
at  law.     A  single  familiar  example  will  illustrate  the  situation. 

A.  has  entered  into  a  contract  with  B.  to  convey  to  the  latter  a 
farm  on  payment  of  the  price,  and  lets  him  into  possession.  The 
price  is  paid  in  full,  so  that  the  vendee  is  fully  entitled  to  his 
deed.  A.,  in  this  position  of  affairs,  commences  an  action  of 
ejectment  to  recover  possession  of  the  land.  By  the  common-law 
system  B.  would  have  no  defence  whatever  to  that  action ;  the 
legal  title  is  in  the  plaintiff,  and  his  own  title  and  right  to  a  deed, 
being  equitable,  were  not  recognized  by  courts  of  law  as  any 
defence.  Of  course  a  municipal  law  which  did  not  furnish  some 
means  of  enforcing  B.'s  right  and  defeating  A.'s  action  would  be 
incomplete,  and  unfitted  for  a  civilized  people.  The  common  law 
provided  a  means,  but  it  was  cumbrous,  dilatory,  and  expensive. 

B.  commences  a  suit  in  the  Court  of  Chancery,  sets  forth  the 
agreement  to  convey  and  all  the  other  facts  from  which  his 
equitable  title  arises,  alleges  the  pending  ejectment  brought  by 
the  vendor,  and  prays  for  the  proper  relief.  It  is  important  to 
notice  the  extent  and  nature  of  this  relief,  because  it  throws 
light  upon  questions  which  now  arise  concerning  the  doctrine 
of  equitable  defences.  The  vendee  might  content  himself  with 
asking  and  obtaining  an  injunction  which  would  stay  the  pend- 
ing ejectment,  and  leave  him  in  possession  undisturbed  by 
that  action,  but  would  plainly  not  be  a  perfect  and  lasting  pro- 
tection in  the  future.  To  end  the  matter  and  to  secure  himself 
absolutely,  he  must  ask  and  obtain  the  affirmative  remedy  of  a 
specific  performance  and  a  conveyance  from  A  to  himself.  This 
being  done,  he  is  armed  with  the  legal  title,  and  can  defend  ant/ 
legal  action  brought  against  him  by  the  vendor  or  his  heirs  or 
grantees.  Nothing  could  be  devised  more  cumbrous  than  this 
double  litigation  to  enforce  one  right'and  to  end  one  controversy.^ 

^  [Sonth  Portland  Land  Co.  v.  Monger  eqnitj.    Each  action,  that  at  law  and  that 

(1900),  36  Ore.  457,  60  Pac.  5 :   In  an  in  equity,  was  a  distinct  proceeding  be- 

action  of  ejectment  defendant  filed  a  cross-  longing    to  a   different  forum,  and  tho 

bill  in  eqnity,  and  it  was  held  that  plain-  proper  practice  was  to  try  dnt  the  action 

tiff  was  entitled  to  have  the  bill  stricken  at  law  and  then  institute  a  separate  suit 

oat  on  motion,  since  the  action  at  law  in  equity  to  obtain  the  relief  sought  in  the 

•bottld  be  tried  oat  before  the  cross  suit  in  cross-bilL]] 
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Nothing  could  be  more  simple,  nat]aral,  and  necessaiy  tban  the 
reform  which  permits  the  equitable  right  to  be  pleaded  and 
proved  in  the  action  at  law ;  and  yet,  when  the  change  was  made 
by  the  legislature,  experienced  and  learned  lawyers  and  judges 
denounced  it,  and  strove  to  render  it  merely  nominal.  Even  at 
the  present  day,  and  in  States  where  the  liberal  doctrine  has  been 
accepted  and  has  received  the  sanction  of  the  highest  tribunals, 
individual  members  of  the  bench  will  occasionally  raise  their 
voices  in  strenuous  opposition ;  and  in  one  or  two  of  the  States 
an  interpretation  has  been  placed  upon  the  statute  which  confines 
its  beneficial  operation  within  the  narrowest  limits.  The  subject- 
matter  of  the  present  section  naturally  separates  itself  into  three 
divisions,  and  the  discussion  will  follow  that  order :  (1)  What  is 
an  equitable  defence  ?  (2)  When  may  an  equitable  defence  be 
interposed  in  an  action  purely  legal,  which  will  include  the 
joinder  of  equitable  and  legal  defences  in  the  same  suit?  and 
(8)  When  can  affirmative  relief  against  the  plaintiff  be  granted 
to  the  defendant  upon  the  equitable  defence  which  he  sets  up  ? 

§  27.  *  88.  Meaning  of  the  Terms  '^  Equitable  "  and  '^  Defence.*' 
Restriction  Impoeed  by  eome  Courts  herein.  What  is  an  equitable 
defence  ?  It  is  to  be  observed  that  this  term  contains  two  distinct 
words,  and  that  the  separate  meaning  of  each  is  essential  to  the 
complete  and  accurate  conception  of  the  whole,  —  ^*  equitable "' 
and  *'*'  defence."  Equitable  is  used  in  its  technical  sense  as  con- 
trasted with  legal ;  that  is,  the  right  which  gives  it  its  efficacy  is 
an  equitable  right,  —  a  right  formerly  recognized  and  enforced 
only  in  courts  of  equity,  and  not  in  courts  of  law.  The  notion 
involved  in  the  word  "  defence  "  is,  however,  the  most  important 
to  observe.  In  its  judicial  signification,  a  defence  is  something 
which  simply  prevents  or  defeats  the  recovery  of  a  remedy  in  an 
action  or  suit,  and  not  something  by  means  of  which  the  party 
who  interposes  it  can  obtain  relief  for  himself.  If  the  codes  had 
merely  in  express  language  authorized  the  defendant  to  set  up 
equitable  defences^  but  had  not  enacted  any  further  provisions  in 
reference  to  the  subject-matter,  the  granting  of  affirmative  equi- 
table remedies  to  the  defendant  could  not  have  been  inferred 
from  such  permission.  A  "  defence  "  is  essentially  negative,  and 
not  affirmative.  The  facts  from  which  the  defensive  right  arises, 
may  perhaps,  in  a  proper  occasion  and  when  employed  for  that 
purpose,  be  made  the  basis  of  affirmative  relief;  but,  when  so 
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employed,  they  would  not  be  a  defence.  In  short,  a  defence  is 
not  to  be  conceived  of  as  the  means  of  acquiring  positive  relief 
or  any  remedy,  legal  or  equitable.  When,  therefore,  the  statute 
permits  an  equitable  defence  to  be  interposed  in  a  legal  action,  it 
merely  contemplates  the  fact  that  the  equitable  right  averred 
shall  prevent  the  plaintiff  from  recovering  the  legal  remedy  he  is 
pursuing  by  his  action.  If  to  this  negative  effect  is  added  the 
privilege  of  obtaining  an  affirmative  judgment  against  the 
plaintiff,  based  upon  the  same  equitable  right,  the  latter  so  far 
ceases  to  be  a  ^^defence,''  and  becomes  in  turn  a  cause  of  action. 
The  action  itself  thus  assumes  a  double  aspect;  each  litigant 
party  in  this  respect  becomes  an  actor,  and  each  a  defendant. 
This  analysis  may  appear  to  be,  and  certainly  is,  elementary  and 
familiar;  but  it  is  needed  to  clear  up  some  confusion  and  dif* 
ficulties  into  which  certain  courts  have  fallen  in  reference  to  the 
subject  under  consideration.  These  courts,^as  will  be  seen  in  the 
sequel,  would  restrict  the  operation  of  the  reform  to  those  cases 
in  which  the  defendant  asks  and  obtains  some  specific  affirmative 
equitable  relief  against  the  plaintiff;  in  other  words,  to  those 
cases  in  which  the  equitable  right  relied  upon  by  the  defendant 
is  not  used  as  a  defence  at  all^  but  is  averred  as  a  true  cause  of 
action.  This  construction  is,  as  it  seems  to  me,  a  palpable  error, 
and  it  deprives  the  legislative  provision  of  half  its  efficacy. 

§  28.  *  90.  Meaning  of  Bquitable  Defence.  Definition  by  New 
Tork  Court  of  Appeals.  A  defence  is  a  right  possessed  by  the 
defendant,  arising  from  the  facts  alleged  in  his  pleadings  which 
defeats  the  plsuntiff's  claim  for  the  Remedy  which  he  demands  by 
his  action.  An  equitable  defence  is  such  a  right  which  was 
originally  recognized  by  courts  of  equity  alone.  A  concise  and 
accurate  definition  was  given  by  one  of  the  members  of  the  New 
York  Court  of  Appeals  in  an  early  case.  "  Under  the  head  of 
equitable  defences  are  included  all  matters  which  would  before 
have  authorized  an  application  to  the  Court  of  Chancery  for 
relief  against  a  legal  liability,  but  which  at  law  could  not  be 
pleaded  at  bar.  The  facts  alleged  by  way  of  defence  in  this  action 
would  have  been  good  cause  for  relief  against  the  judgment  in  a 
court  of  chancery,  and  under  our  present  system  are,  therefore, 
proper  matters  of  defence."^    Another  judge  said  in  the  same 

1  Dobion  V.  Fearce,  12  N.  T.  156, 166,  Han,  437;  Wisnerr.OcnmpaQgh,?!  N.  Y. 
per  Allen  J.    See  Webeter  v.  Bond,  9     113,  117;  Wa  Chnng  v.  Constantine,  I 
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case :  ^'  An  equitable  defence  to  a  civil  action  is  now  as  available 
as  a  legal  defence.  The  question  now  is,  Ought  the  plaintiff 
to  recover?  and  anything  which  shows  that  he  ought  not  is 
available  to  the  defendant,  whether  it  was  formerly  of  equitable 
or  of  legal  cognizance."^  I  need  not  pursue  this  analysis  fur- 
ther ;  the  instances  in  which  equitable  defences  have  been  sus- 
tained, as  given  in  the  cases  hereafter  cited,  will  explain  and 
illustrate  their  nature  more  clearly  than  any  abstract  definition  or 
description. 

§  29.  *  91.  CaBM  holding  that  Facts  entitUng  to  Equitable  Re- 
Uof  agalDst  Legal  Caaae  of  Action  can  be  interposed  only  upon  the 
Condition  that  A£BrmatiTe  Relief  is  demanded.     Criticism.     £xpress 

as  is  the  language  of  the  statutes,  and  well  established  as  is  the 
juridical  nature  of  "defence  "in  general,  the  doctrine  has  been 
strenuously  maintained,  and  is  supported  by  the  decisions  of 
respectable  courts,  that  a  defendant  cannot  avail  himself,  as  a 
defence,  of  facts  entitling  him  to  equitable  relief  against  the 
plaintiff's  legal  cause  of  action,  unless  he  does  it  by  demanding 
and  obtaining  that  specific  remedy  which,  when  granted,  destroys 
the  cause  of  action ;  in  other  words,  he  cannot  invoke  the  right 
as  long  as  he  treats  it  and  relies  upon  it  as  a  defence.  If  he  does 
not  institute  a  separate  action  based  upon  his  equitable  right,  and 
recover  the  specific  relief  therein,  and  restrain  the  pending  action 
at  law,  he  must,  at  least,  in  the  answer  pleaded  to  that  action  at 
law,  afl&rmatively  demand  the  equitable  remedy,  and  this  remedy 
must  be  conferred  upon  him.  If  he  simply  avers  the  facts  as  a 
negative  defence,  he  will  not  be  permitted  to  rely  upon  them  and 
to  defeat  the  plaintiff's  recoveiy  by  that  means.  Certain  of  the 
cases  which  announce  this  doctrine,  will  be  found  in  the  foot- 
note.^   The  error  of  this  doctrine  has  already  been  demonstrated. 


Idaho,  266;  Pennoyer  v.  Allen,  51  Wis. 
360;  50  Wis.  308;  Holland  v,  Johnson, 
51  Ind.  346.  As  to  whether  an  equitable 
defence  mrut  or  only  maif  be  set  np,  see 
Erie  R.  Co.  v,  Ramsaj,  45  N.  T.  637,  per 
Folger  J. ;  Giles  t^.  Austin,  62  id.  486  (such 
defence  need  not  be  set  up  when  the  de- 
fendant's right  is  not  absolate,  and  when 
it  rests  in  the  discretion  of  the  court  to 
grant  the  relief  or  not) ;  Ricker  r.  Pratt, 
48  Ind.  73. 

I  Dobson  V.  Pearce,  12  N.  T.  166,  168, 
per  Johnson  J. 


s  FoUett  V.  Heath,  15  Wis.  601 ;  Conger 
V.  Parker,  29  Ind.  380;  Hicks  v.  Shep- 
psrd,  4  Lans.  335,  337 ;  Cramer  r.  Ben- 
ton, 60  Barb.  216.  See  also  Kenyon  v. 
Quinn,  41  Cal.  325  ;  Lombard  v.  Cowham, 
34  Wis.  486,  492;  Dewey  v.  Hoag,  15 
Barb.  365 ;  Cadiz  v.  Majors,  33  Cal.  288 ; 
Clark  V.  Lockwood,  21  Cal.  220;  Bruck  v. 
Tucker,  42  Cal.  352 ;  Miller  v.  Fulton,  47 
Cal.  146.  Kent  v.  Agard,  24  Wis.  378, 
does  not  conflict  with  this  doctrine.  See 
Du  Pont  V.  Davis  35  Wis.  634,  639 ;  Hills 
17.  Sherwood,  48  Cal.  386, 392 ;  McClane  p. 
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A  defence  is  a  negative  resistance,  an  obstacle,  a  i^mething  which 
prevents  a  recovery,  whether  it  be  equitable  or  legal.  If  every 
equitable  defence,  in  order  to  be  available,  must  consist  in  an 
affirmative  recovery  of  specific  relief  against  the  plaintiff,  or  at 
least  in  the  right  to  recover  such  relief  if  the  defendant  choose 
to  enforce  it,  for  exactly  the  same  reasons,  and  with  exactly  the 
same  force,  it  might  be  said  that  every  legal  defence,  in  order 
to  be  available,  must  consist  of  an  off-set  or  counter-claim.  In 
fact,  the  codes,  without  exception  recognize  the  correctness  of 
the  rule  stated  in  the  text.  The  sections  which  prescribe  the 
form  and  contents  of  the  answer  enumerate  ^^  defences,"  legal  and 
equitable,  and  counter-claims.  A  recovery  of  equitable  relief  by 
defendant  is  as  truly  a  coimter-claim  as  the  recovery  of  pecuniary 
damages ;  ^  and  the  statute  thus  expressly  distinguishes  between 
equitable  defences  as  such  and  the  recoveries  of  affirmative  equi- 
table relief-  The  cases  which  will  be  referred  to  in  subsequent 
paragraphs  show  that  the  overwhelming  weight  of  authority  sus- 
tains the  doctrine  which  I  have  stated  as  the  correct  construction 
of  the  codes. 

§  30.  *  92.  Correot  Construotion.  Limitation  upon  the  Interposi- 
tion of  Equitable  Defenoes  to  Ziegal  Causes  of  Aotion.  I  now  pass 
to  the  consideration  of  the  cases  in  which  equitable  defences  have 
been  admitted.'    It  will  be  impossible  to  state  any  exhaustive 

White,  5  Minn.  178,  190.  See  Webster  in  the  same  foram,  a  party  who  is  brought 
V.  Bond,  9  Hud,  437;  Ten  Broeck  v.  into  coort  to  respond  to  a  promise  con- 
Orchard,  74  N.  C.  409 ;  Qnebec  Bank  v.  tained  in  a  note  may  defend  snccessf uUy 
Weyaud,  30  Ohio  St.  126 ;  Hatcher  v.  by  showing  that  its  consideration  has 
^nggBt  6  Ore.  81 ;  Pennoyer  v.  Allen,  failed  becaose  of  facts  creating  the  eqnita- 
51  Wis.  360;  50  id.  308;  Lawe  v,  Hyde,  ble  barrier  to  its  enforcement  jnst  stated." 
39  id.  345 ;  Henkle  v,  Margernro,  50  Ind.  The  harrier  stated  was  misrepresentation. 
240;  Winalow  v.  Winslow,  52  id.  8;  Wendorer  v.  Baker  (1893),  121  Mo.  273, 
Thompson  v.  FaU,  64  id.  382 ;  Kentfield  25  S.  W.  918:  An  answer  setting  np  equi- 
V.  Hayes,  57  Cal.  409 ;  Scott  v.  Norris  table  defences  and  praying  for  affirmative 
(Ind.  App.  1892),  32  N.  E.  332  ;  Mason  v.  eqnitable  relief,  converts  the  case  into  a 
Mason,  102  Ind.  38.  [^Weld  v.  The  John-  proceeding  in  equity  to  be  governed  by 
•on  Mfg.  Co.  (1893),  86  Wis.  549, 57  K.  W.  principles  and  rnles  of  procedure  applica- 
878.]  ble  to  sach  cases.    Swon  v.  Stevens  (1897), 

^  Afflrmative  relief  will  of  course  be  143  Mo.  384,  45  S.  W.  270;  Kostuba  v. 

given  in  proper  cases.    As  an  iUustration,  Miller  (1896),  137  Mo.  161,  38  S.  W.  946 : 

see  Bhike  v.  Buffalo  Creek  R.  R.,  56  N.  Y.  An  eqnitable  defence  will  not  convert  an 

485,  493,  494 ;  Bailey  v.  Bergen,  4  N.  Y.  action  at  law  into  one  in  equity  where  no 

Sup.  Ct  642.  affirmative  relief  is  asked.    Ridgeway  ik 

*  [Sachleben  v.  Heintze   (1893),   117  Herbert  (1899),  150  Mo.  606,  51  S.  W. 

Ho.  520, 24  S.  W.  54 :  "  Under  our  system  1040 :  "  When  an  answer  in  a  law  suit 

of  law,  in  which  legal  and  equitable  rights  admits  the  plaintiff's  cause  of  action,  and 

and  remediea  are  recognised  and  applied  sets  up  purely  an  equitable  defence,  it  con- 
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rule  derived  from  the  decisions  thus  far  made  by  the  coiito ;  for 
it  cannot  be  supposed  that  they  have  exhausted  the  infsmnces  in 
which  this  species  of  defence  is  proper.  There  does  not  seem 
to  be  any  limit  to  the  use  of  such  defences  other  than  is  found 
in  the  very  nature  of  equity  jurisprudence  itself.  Whenever 
equity  confers  a  right,  and  the  right  avails  to  defeat  a  legal  cause 
of  action,  —  that  is,  shows  that  the  plaintiff  ought  not  to  recover 
in  his  legal  action,  —  then  the  facts  from  which  such  right  arises 
may  be  set  up  as  an  equitable  defence  in  bar.  There  can  be  no 
other  limitation,  unless  we  would  defeat  the  plain  intent  of  the 
statute,  and  return  to  the  old  method  of  granting  to  the  defendant 
a  decree  in  equity  from  which  a  legal  defence  may  arise.  The 
following  cases  are  intended  as  illustrations  and  examples  rather 
than  as  a  full  enumeration  of  the  possible  instances  in  which  the 
defence  may  be  interposed. 

§  31.  *  93.  niuBtrationB  and  Bxamples.  In  an  action  brought 
to  recover  damages  for  the  breach  of  covenants  contained  in  a 
deed  of  conveyance,  the  defendant  may  set  up,  as  an  equitable 
defence,  a  mistake  in  the  instrmnent  which  should  be  corrected ; 
as,  for  example,  in  such  an  action  on  a  covenant  against  incum- 
brances, the  alleged  breach  being  an  outstanding  mortgage,  the 
defendant  may  show  the  original  agreement  to  except  such  mort- 
gage from  the  operation  of  the  covenant,  and  that  by  mistake  the 
exception  was  omitted.^  In  an  action  upon  a  judgment  recovered 
against  the  defendant,  the  latter  pleaded  that  the  judgment  was 


verts  the  whole  case  into  a  suit  in  equity 
triable  by  the  chancellor.  A  plaintiff  is 
not  thereby  deprived  of  his  right  of  trial 
by  jnry,  because  the  defendant  by  his 
answer  concedes  the  plaintiff's  right  to  re- 
cover unless  the  equity  defence  prevails." 
But  where  in  such  an  action  defendant 
presents  two  defences,  one  legal  and  the 
other  equitable,  the  legal  issues  are  triable 
by  a  jury  and  the  equitable  issues  are  for 
the  chancellor.  Martin  v.  Turnbaugh 
(1899),  153  Mo.  172,  54  S.  W.  515:  "If 
the  action  is  one  at  law,  and  the  answer 
seeks  affirmative  equitable  relief  or  pleads 
a  legal  defence  and  the  reply  raises  an 
equitable  defence  to  the  affirmative  lejral 
defence  set  up  in  the  answer,  the  equitable 
claim  or  defence  must  be  tried  bv  the 
court,  sitting  in  equity,  before  the  action 
at  law  can  be  tried ;  and  this  is  the  statu- 


tory substitute  for  the  relief  formerly 
afforded  by  courts  of  law  and  courts  of 
equity  collectively."  Hamill  v. .  Bank  of 
Clear  Creek  County  (1896),  22  Colo.  S84, 
45  Pac.  411:  In  an  action  of  forcible 
detainer,  equitable  defences  may  be  inter- 
posed which  show  that,  while  the  title  to 
the  property  is  in  the  plaintiff,  the  de- 
fendant has  a  better  right  to  possession. 
Neal  V.  Wideman  (1894),  59  Ark.  6.  26 
S.  W.  1 6 :  Defendant  in  an  action  to  recover 
possession  of  land  was  allowed  to  take 
advantage  of  fraud  by  answer  and  crost- 

complaint.3 

1  Haire  v.  Baker,  5  N.  Y.  357.  The 
New  York  Court  of  Appeals  held  in  this 
case  that  the  defendant  could  set  up  this 
matter  na  a  defence^  but  could  noi  have  any 
affirmative  relief.  This  latter  position  hM 
been  since  abandoned  by  the  coaxt. 
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originally  obtained  by  fraud,  and  that  he  had  instituted  a  suit  in 
equity  against  the  judgment  creditor  in  the  State  of  Connecticut, 
in  which  the  judgment  had  been  decreed  to  be  void,  and  its  en- 
forcement had  been  enjoined.  These  facts  constituted  a  perfect 
equitable  defence  and  complete  bar  to  the  action.^  In  an  action 
to  recover  damages  for  the  non-performance  of  an  executory  con- 
tract to  run  a  steamboat  on  a  certain  route  for  the  plaintiff,  the 
answer  alleged  a  mistake  in  drawing  the  contract  by  which  a 
proviso  was  omitted  that  would  have  excused  the  defendant's 
failure  to  perform,  and  prayed  a  reformation.  The  New  York 
Court  of  Appeals  sustained  the  defence,  saying :  "  The  court 
below  clearly  erred  in  holding  that  the  equitable  defence  could 
not  be  tried  in  this  action.  That  it  could  be  is  too  thoroughly 
settled  to  admit  of  further  dispute."^  The  defence  may  arise 
from  facts  occurring  subsequent  to  the  joinder  of  issue,  and 
require  to  be  interposed  in  a  supplemental  answer.  On  the  day 
of  trial  of  an  action  for  work  and  labor,  the  parties  met,  had  a 
negotiation^  and  settled  the  controversy,  by  the*  terms  of  which 
settlement  the  suit  was  to  be  abandoned.  The  plaintiff  after- 
wards repudiating  the  compromise  and  proceeding  with  the  trial 
of  the  cause,  the  defendant,  after  tendering  performance,  was 
permitted  to  set  up  the  facts  in  a  supplemental  answer ;  and  it 
was  held  that  they  constituted  a  perfect  equitable  bar.* 

§  32.  *  94.  In  Actions  to  recover  Land.  Three  Classes  of  Cases, 
niustrations.  The  action  to  recover  possession  of  laud — analogous 
to  ejectment  —  is  the  one  in  which  the  equitable  defence  is  the 
most  frequent ;  and  here,  of  course,  it  assumes  a  great  variety  of 
shapes.^    Those,  however,  which  are  the  most  common  are  the 

1  Dobaon  r.  Pearce,  12  N.  Y.  156,  165  ;  60  N.  Y.  430 ;   Spect  v.  Spect,  88  Cal. 

Pennoyer  v.  Allen,  51  Wis.  360;  50  id.  437. 

308.  [^The  following  cases  hold  that  an  equi- 

'  Pitcher  v.  Hennessey,  48  N.  Y.  415,  table  defence  may  be  interposed  in  an 

4S2.    In  this  case  the  defendant  asked  action  of  ejectment:    Wanser  v.  Lacas 

and  obtained  the  reformation.  (1895),  44  Neb.  759,  62  N.  W.  1108;  Snt- 

•  Kelly  r.  Dee,  2  N.  Y.  Sup.  Ct.  286.  ton  v.  Sntton   (1900),  60  Neb.  400,  83 

«  Harrinf2:tonv.Fortner,58Mo.468,47^;  N.  W.  200;  Davis  v.  Holbrook  (1898),  25 

Babble  v.  Vaughan,  42  Mo.  138;  M&x-  Colo.  493, 55  Pac.  730;  Cheney  p.  Crandell 

wen  V.  Campbell,  45  Ind.  360,  363 ;  Ham-  (1901),  28  Colo.  383,  65  Pac.  56  ;  Power  v, 

mond  V.  Perry,  38  Iowa,  217.    See  also  Sla  (1900),  24  Mont.  243,  61   Pac.  468; 

Collins   V.    Ro^rs,    63    Mo.    515;    Ten  Goldberg  v.  Kidd  (1894),  5  S.  D.  169,  58 

Broeck  v.  Orchard,  74  N.  C.  409;  Heer^  N.W.574;  Freeman  v.  Brewster  (1897),  70 

mans  v.  Robertson,  64  N.  Y.  332;  Mc-  Minn.  203,  72  N.  W.  1068.    In  Freeman  v. 
Manns  v.  Smith,  53  Ind.  211 ;  Thompson /Brewster  the  conrt  holds  that  in  such  case 

V.  Fall.  64  id.  382 ;  Hoppongh  v.  StnibW  the  defendant  must  set  up  and  allege  his 
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right  to  a  correction  of  either  the  plaintiff's  or  the  defendant's 
muniments  of  title  because  of  mistakes  therein;  the  right  to  a 
specific  performance  by  the  plaintiff  of  his  contract  to  convey  the 
land;  and  the  right  to  a  cancellation  of  a  conveyance  on  the 
ground  of  fraud.  These  three  classes  of  defences  are  found  in 
numerous  forms  according  to  the  different  circumstances  which 
may  arise  in  the  transactions  of  life  and  the  affairs  of  business ; 
but  they  may  all  be  reduced  to  the  same  general  principle.  In 
some  instances  the  equitable  rights  have  been  admitted  in  a 
pui-ely  defensive  character,  and  in  others  the  judgment  has 
awarded  affirmative  relief,  to  the  defendant.  In  one  case,  the 
plaintiff  having  proved  title  in  himself  by  means  of  a  deed  from 
the  conceded  original  owner,  the  defendant,  by  way  of  an  equi- 
table bar,  alleged  that,  prior  to  the  plaintiff's  conveyance,  he  had 
purchased  of  the  said  owner  several  parcels  of  land,  including 
the  one  in  question,  that  the  deed  from  such  original  owner 
should  have  contained  a  description  of  the  premises  claimed  by 
the  plaintiff,  but  by  mistake  it  was  omitted.  This  defence  was 
sustained  as  an  equitable  bar  without  an  actual  reformation  of 
defendant's  deed ;  ^  and  in  the  same  manner  a  mistake  in  a  deed 
from  the  plaintiff  to  the  defendant,  by  which  the  land  in  suit  was 
omitted,  may  be  made  the  basis  of  an  equitable  defence  without 
any  actual  reformation  asked  or  granted.^  The.  title  of  the  plain- 
tiff in  another  similar  action  being  claimed  under  a  sheriff's  deed 
given  in  pursuance  of  a  sale  on  execution  against  the  original 
owner,  the  defence  was  that  at  the  sale  the  sheriff  expressly  ex- 
cepted the  parcel  of  land  in  question  therefrom,  that  his  certificate 
and  deed  omitted  such  exception  and  included  a  description  of 
the  premises  by  mistake,  and  that  the  owner  subsequently  con- 
veyed to  the  defendant.  The  court,  on  the  defendant's  demand, 
reformed  the  plaintiff's  deed,  and  admitted  the  defence.'    In  a 


equities  in  his  answer  so  folly  and  com- 
pletely that  a  court  of  equity  would,  under 
the  old  practice,  hare  granted  him  ade- 
quate relief  and  have  confirmed  his  right 
of  possession  as  against  the  holder  of  the 
adverse  title,  citing  Williams  v.  Murphy, 
21  Minn.  534.  In  the  Montana  case  it 
is  said :  "  In  such  cases,  however,  the 
answer  is  in  the  nature  of  an  original  bill 
in  equity,  and  must  contain  all  the  allega- 
tions necessary  to  constitute  the  defence  or 
warrant  the  relief  sought.    In  Duke  t;. 


Griffith  (1894),  9  Utah,  469,  35  Pac.  512, 
it  is  held  that  the  defendant  in  ejectment 
may  set  up  in  his  answer  and  prove  any 
facts  constituting  an  equitable  estoppel.]] 

1  Crary  v.  Goodman,  12  N.  Y.  266,268. 
See  also  Guedici  o.  Boots,  42  Cal.  452, 
456. 

*  Hoppough  V.  Stmble,  2  N.  T.  Sup. 
Ct.  664,  60  N.  Y.  430 ;  Glacken  v.  Browo, 
39  Hun,  294;  Rogers  v.  Castle  (Minn. 
1892).  53  N.  W.  651. 

8  Bartlett  v.  Judd,  21  N.  Y.  200,  203. 
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similar  action,  where  the  plaintiffs  title  was  through  a  sheriffs 
deed,  execated  to  him  as  purchaser  at  an  execution  sale  against 
the  person  who  was  the  admitted  source  of  titie,  the  defendant 
pleaded,  as  an  equitable  defence,  an  equitable  mortgage  arising 
prior  to  the  inception  of  the  judgment  lien,  and  his  own  posses- 
sion under  the  same.  These  facts  were  held  to  constitute  a  good 
defence  without  affirmative  relief  asked  or  granted.^ 

§  33.    *  95.    In  Actions    by  Vendors  against  Vendees  to  recover 
Possession  of  laands.     lUustrations.     Equitable  defences  are  very 
frequent  in  actions  brought  to  recover  possession  of  lands  by  the 
vendors   against  the  vendees,    when   an  agreement  to  convey 
the  land  in  question  has  been  entered  into.^    As  illustrations, 
the  following  have  been  upheld :  when  the  complaint  alleged  the 
non-payment  of  the  purchase  price  at  the  stipulated  time,  and  a 
consequent  forfeiture,  the  defence  that  the  time  of  payment  had 
been  extended  by  an  oral  agreement^  and  that  a  tender  had  been 
duly  made  in  compliance  with  such  agreement;^  in  an  action  in 
all  respects  the  same  on  the  part  of  the  plaintiff,  the  defence  that 
a  tender  had  been  made  and  kept  good,  the  court  expressly  refus- 
ing to  grant  the  affirmative  relief  of  specific  performance  to  the 
defendant.^    The  vendee's  right  to  possession  under  a  contract  to 
convey  is  a  very  familiar  species  of  equitable  defence  to  actions 
brought  to  recover  the  land  by  the  vendor.^    In  an  action  by  the 

^  Chase  v.  Feck,  21  N.  T.  581.    The  may  set  ap,  as  an  equitable  defence,  the 

coart  haTing  first  decided  that  the  facts  same  eqai cable  rights  which  he  could  have 

alleged  constituted  the  defendant  an  eqni-  enforced  had  he  brought  an  action  for  a 

table  mortg^ee,  so  that  his  possession  specific  performance.  Duffy  v.  O'Donoyan, 

under  it  would  be  a  good  equitable  defence,  46  N.  Y.  227  ;  Leaird  i;.  Smith,  44  id.  61 9 ; 

stated  the  role  in  a  very  accurate  and  con-  HubbeU  t;.  Von  Schoening,  49  id.  330, 331 ; 

densed  maimer,  per  Denio  J.  (p.  586) :  Giles  v.  Austin,  62  id.  486 ;  Ingles  v.  Pat- 

**  But,  since  the  blending  of  legal  and  terson,  36  Wis.  373 ;  Morton  v.  Dickson, 

eqoitable  remedies,  a  different  rule  must  (Ky.  1890),  US.  W.  905  ;Aivde  r.  Man-'\ 

be  applied.     The  defendant  can  defeat  the  gan.  88  Cal.  319  ;  Southern  Pac.  R.  Co.  9.  1 

adi'ofi  upon  equitable  principles ;   and  if,  Terry,  70  Cal.  484.  | 
upon  the  application  of  these  principles,         *  Cythe  v.  La  Fontain,  51  Barb.  186, 

the  plaintiff  ought  not  to  be. put  into  posses-  188. 

*m  of  the  premises,  he  txinnot  recover  in  the  *  Harris  t7.  Vinyard,  42  Mo.  568. 

ortioii."    The  principle  so  concisely  and         '  Petty  v.    Malier,  15  B.  Mon.  604 ; 

clearlv  enunciated  is  a  complete  answer  Onson  r.  Cown.  22  Wis.  329 ;  Creager  v. 

to  the  reasoning  of  Mr.  Justice  Talcott,  Walker,  7  Bush,  1.  3.     Possession  of  de- 

in  Cramer  f.  Benton,  cited  supra,  note  2,  fendant  under  an  oral  contract  to  convey 

p.  46.    See  McClane  v.  White,  5  Minn,  by  plaintiff  or  his  vendor:  Chandler  v. 

178;  Richardflou  r.  Bafeea,  8  Ohio  St.  257,  Nefl.  46  Kan.  6T  ;   Newkirk  r.  Marshall, 

264.  85  Kan  77  ;  Ingles  v.  Patterson,  36  Wis. 

MnCavalli  p.  Allen,  57  N.  Y.  508,  514,  873;    Kenyon  r.  Youlen,  53  Hun,  .591; 

it  wu  held  that  the  vendee  in  possession  Ford  r.  Steele,  31  Neb.  521  (parol  gift). 
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grantee  of  the  vendor,  who  took  with  constructive  notice  of  the 
defendant's  interest,  the  right  of  the  vendee's  assignee  to  pos- 
session and  to  a  deed  of  conveyance  is  a  good  equitable  defence 
in  bar.i  To  an  action  for  the  foreclosure  of  a  mortgage  executed 
by  the  defendant  to  the  plaintiff *s  assignor,  the  answer  alleged  a 
mistake  in  the  instrument  in  relation  to  the  terms  and  times  of 
payment,  claiming  that,  when  corrected,  nothing  would  be  due, 
and  demanded  the  affirmative  relief  of  a  reformation.  This 
remedy  was  granted  by  the  court,  although  the  mortgagee  was 
not  a  party  to  the  action.^  In  pleading  an  equitable  defence,  all 
the  facts  should  be  averred  which  are  necessary  to  the  existence 
of  the  equitable  right.  In  many  instances  this  right  is,  from  the 
nature  of  the  case,  a  right  to  affirmative  remedy;  and,  whether 
this  remedy  is  demanded  or  not,  the  answer  should  contain  all 

I  the  substantial  facts  that  would  be  found  in  a  cross-bill  in 

I  chancery.^ 

§  34;  *  96.  Other  AotionB  to  which  such  Defences  are  Appli- 
cable. These  defences  are  not,  however,  confined  to  actions 
involving  the  title  to  lands,  or  those  brought  upon  contracts 
relating  to  land ;  they  are  proper  in  actions  based  upon  mercan- 
tile agreements,  and  in  all  others  where  an  equity  may  arise  and 
affect  the  rights  of  the  parties.  The  complaint  in  an  action 
upon  a  promissory  note  demanded  judgment  for  a  certain  balance 
unpaid.  A  defence  that  the  note  was  given  upon  a  settlement, 
and  that  by  mistake  the  amount  was  made  too  large  by  a  certain 
sum  which  was  more  than  the  unpaid  balance  claimed  by  the 
plaintiff,  was  held  a  good  equitable  bar  to  the  action,  without 
any  specific  relief  demanded  or  awarded ;  *  and  in  an  action  upon 
a  policy  of  reinsurance  the  recovery  was  defeated  by  the  fact,  set 
up  in  defence,  that  the  same  person  acted  as  agent  for  both  the 
parties  in  procuring  the  policy  to  be  issued,  and  that  his  agency 


1  Talbertr.  Singleton,  42  Cal.  390, 395, 
396 ;  Cayalli  v.  Allen,  57  N.  Y.  508. 

3  Andrews  v,  Gillespie,  47  N.  Y.  487, 
490;  Cox  V.  BatclifFe,  105  Ind.  374; 
Dobbs  t;.  Kellogg.  53  Wis.  448. 

>  See  Brack  v.  Tucker,  42  Cal.  346, 
352;  Estrada  v,  Marphy,  19  Cal.  272; 
Lestrade  v.  Barth,  19  Cal.  660;  Weber  v. 
MarshaU,  19  Cal.  447 ;  Blam  v.  Robinson, 
24  Cal.  127;  Downer  v.  Smith,  24  CaL 
114.    See  Unghes  v.  Davis,  40  Col.  117; 


Arguello  v.  Edinger,  10  CaL  150;  Clark 
V.  Hnber,  25  Cal.  593,  597.  See  also  Bin- 
ton  V.  Pritchard,  102  N.  C.  94 ;  Donis  r. 
SuUivau,  90  Cal.  279 ;  Swasey  v.  Adair,  88 
Cal.  179 ;  Dale  v.  Hunneman,  18  Neb.  221. 
*  Seelej  v.  Engell,  13  N.  Y.  542,  re- 
versing 8.  c.  17  Barb.  530.  See  Becker 
V.  Sandusky  City  Bk.,  I  Minn.  311.  Also 
in  actions  on  notes,  see  Holland  v.  John- 
son, 51  Ind.  346;  Henkle  v.  Margemm, 
50  id.  240. 
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for  the  plaintiff  was  unknown  to  the  defendant  at  the  time.^ 
Here,  also,  no  affirmative  relief  was  granted ;  nor  could  any  have 
been  given  except  cancellation  of  the  policy,  which  would  cer- 
tainly have  been  entirely  useless.  The  assignee  of  a  lease 
bringing  an  action  for  the  rent,  the  defendant  averred  that  the 
assignment  to  the  plaintiff,  although  absolute  in  form,  was  in 
fact  given  as  collateral  security  for  the  payment  of  a  note,  that 
the  note  had  been  paid,  and  that  the  interest  of  the  plaintiff  had 
thereby  ended.  This  defence  was  sustained,  and  here,  also,  no 
affirmative  relief  could  have  been  essential  to  the  defendant's 
security  or  protection  under  any  circumstances;  the  judgment 
in  his  favor  was  a  bar  to  all  possible  further  action  on  the  lease 
by  the  plaintiff  or  his  assigns.'  In  all  the  foregoing  instances 
the  single  equitable  defence  has  been  spoken  of  as  though  it 
stood  alone,  unconnected  with  any  others.  An  equitable  de- 
fence, however,  may  be  joined  with  any  other  defences,  legal  or 
equitable,  which  may  possibly  arise  in  the  action.  In  many  of 
the  cases  referred  to  in  the  text  and  cited  in  the  notes,  other 
defences  were  spread  upon  the  record.  Thus,  in  the  action  upon 
a  policy  of  insurance,  any  of  the  customary  legal  defences  of 
miftrepresentations,  breach  of  warranties,  non-compliance  with 
provisions  of  the  policy  in  regard  to  proofs,  and  the  like,  might 
have  been  pleaded  and  proved  in  connection  with  the  equitable 
defence  which  was  interposed.^ 

§  35.  *  97.  Affirmative  Relief  apon  Faots  AUeged  in  Answer. 
Oroae-Complaints.  Different  Positions  Contrasted.  The  remain- 
ing question  to  be  considered  is.  When  will  affirmative  equitable 
relief  be  granted  to  the  defendant  upon  the  facts  which  he 
alleges  in  his  answer  as  constituting  an  equitable  bar  to  the 
plaintiff's  recovery?  The  New  York  Court  of  Appeals,  in  an 
early  case,  expressly  held  that  in  an  action  upon  a  covenant 
against  incumbrances  in  a  deed  of  lands,  brought  to  recover 
damages  for  a  breach  thereof  by  means  of  an  outstanding  mort- 
gage, the  defendant  may  show,  by  way  of  equitable  defence  in 
bar,  a  mistake  in  the  deed  by  which  an  exception  of  that  very 

^  N.  Y.  Central  Ins.  Co.  v.  Nat.  Pro-  to  an  eqnitable  cause  of  action :  Hanna  v. 

teetion  Ins.  Co.,  14  N.  Y.  85 ;  20  Barb.  468.  Reeves  ( 1 900),  22  Wash.  6,  60  Pac.  62  J 

'  Despard  v.  Walbridge,  15  N.  Y.  374,  See    Bennett    v.   Titherington,   6    Bnsh, 

378;  Stniman  v.  Robb,  37  Iowa,Sll,313;  192;  Dorsey  v.  Reese,  14  B.  Mon.  157; 

Hablitzel  0.  Latham,  35  id.  550.  Smith  v,  Moberlv,   15  B.  Mon.  70,  73  ; 

*  [A  legal  defence  maj  be  interposed  Bosley  v.  Muttinglj,  14  B.  Mon.  89,  91. 
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mortgage  was  omitted  from  the  covenant,  but  that  be  could  not 
have,  in  that  action  and  upon  an  answer  setting  up  all    these 
facts,  the  affirmative  relief  of  reformation.     The  case  was  de- 
cided, and  the  judgment  sustained,  expressly  upon  this  distinc- 
tion.^    This  decision,  however,  cannot  be  regarded  as  correct  in 
the  light  of  other  subsequent  adjudications  made  by  the  same 
court  and  referred  to  in  the  foregoing  paragraphs.     Affirmative 
relief  may  certainly  be  given  to  the  defendant  upon  his  answer 
in  all  cases  where,  from  the  nature  of  the  subject-matter  and 
from  the  relations  of  the  parties,  a  specific  remedy  in  his  favor  is 
possible  according  to  the  doctrines  of  equity  jurisprudence,  cer- 
tainly in  all  cases  where  the  answer  can  be  considered  as  setting 
up  a  counter-claim.     There  are  undoubtedly  instances  in  which 
no  such  relief  is  possible.*     Where,  however,  the  nature  of  the 
subject-matter  and  of  the  relations  between   himself  and   the 
plaintiff  are  such  that  he  could  have  maintained  an  independent 
suit  in  equity  against  the  plaintiff  and  procured  specific  relief 
thereby,  or  could  have  iiled  a  cross-bill  under  the  old  practice, 
he  may  now  obtain   the  same  remedy  upon  his  answer,  at  all 
events,  as  was  before  remarked,  if  the  demand  alleged  in  the 
answer  constitutes  a  valid  counter-claim.     This  is  undoubtedly 
the  general   rule.     In  a  very  few  States,  however,  croes-com- 
plaints  or  petitions  are   expressly  recognized  by  the  codes  in 
addition  to  counter-claims ;  ^  and  the  rule  in  those  States  may  be 
that,  if  the  demand  for  equitable  relief  do  not  constitute  a  proper 
counter-claim,  it  must  be  made   in  a  cross-complaint  or  cross- 
petition,  and  not  in  an  answer.     Subsequently  to  the  decision  of 
Haire  v.  Baker,*  in  New  York,  the  Court  of  Appeals  held,  by 
way  of  dictum  in   Dobson  v.  Pearce,*  that  the  defendant  wiay 
obtain  affirmative  relief  upon  the  answer  which  he  pleads  to  the 


1  Haire  v.  Baker,  5  N.  Y.  357  (1851). 

3  The  case  of  Despard  v.  Walbridge, 
cited  supra,  seenu  to  be  such  a  one. 
The  defendant  had  a  right  to  prevent  a 
recovery  against  himself  by  one  who  had 
no  interest  in  the  lease ;  bnt  he  certainly 
could  not  have  enforced  a  reassignment  of 
the  lease  from  the  plaintiff  to  his  assignor, 
nor  a  cancellation  of  that  assignment,  be- 
cause he  had  no  interest  in  or  power  over 
the  instrument  in  question ;  much  less 
could  he  have  obtained  any  relief  against 
the  lease.    His  right  was  purely  defensive. 


»  ^Crosby  v.  Clark  (1901),  132  Cal.  I, 
63  Pac.  1022 :  In  an  action  of  ejectment 
for  land  purchased  by  plaintiff,  the  defen- 
dant in  possession  may  by  cross-complaint 
enforce  a  trust  against  the  plaintiff,  for 
fraud  in  procuring  the  title.  Board  of 
School  Commissioners  v.  Center  Town- 
ship (1895),  143  Ind.  391,42  N.  £.  808; 
Cocke  V.  Clausen  (1900),  67  Ark.  455,  S5 
S.  W.  846.  See  also  §682  flC  se?.] 

*  Haire  v.  Baker,  5  N.  Y.  357. 

»  Dobson  V.  Pearce,  12  N.  Y.  156, 165^ 
per  Allen  J. 
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plaintiff's  cause  of  action.  Finally,  the  doctrine  was  expressly 
established  as  the  basis  of  the  decision.  In  an  action  to  recover 
possession  of  land,  where  the  plaintiff  held  his  title  by  a  sheriff's 
deed  given  upon  a  sale  under  execution  against  the  original 
owner,  the  defendant  not  only  defeated  the  recovery  by  proving 
a  mistake  in  the  sheriff's  deed,  but  obtained  a  judgment  reform- 
ing that  deed  by  correcting  the  mistake.^  While  in  some  States 
the  answer  may  be  turned  into  a  cross-petition,  and  affirmative 
relief  obtained,^  yet  this  proceeding  does  not  seem  to  be  neces- 
sary, even  in  those  States  where  the  practice  provides  for  such 
cross-petition  or  cross-complaint;  the  defendant  may  have  the 
proper  afiBrmative  relief  to  which  he  is  entitled  upon  his  answer.^ 
In  Missouri,  however,  it  would  seem  that  affirmative  equitable 
relief  can  never  be  granted  to  the  defendant  upon  his  mere 
answer.*  In  extreme  contrast  with  this  position  is  the  doctrine, 
already  discussed,  which  refuses  to  the  defendant  the  benefit  of 
an  equitable  defence  as  a  bar  to  a  legal  cause  of  action,  unless 
the  facts  relied  upon  are  such  that  he  would  be  awarded  an 
affirmative  remedy  if  he  elected  to  demand  a  judgment  confer- 
ring it.*  The  general  subject  of  affirmative  relief  to  defendants 
will  be  treated  more  at  large  in  the  subsequent  sections  upon 
"Counter-claim  "  and  " Union  of  Defences  in  One  Answer." 

SECTION  FOURTH. 


A  LEGAL  REMEDY   OBTAINED  UPON  AN   EQUITABLE  OWNERSHIP 

OR  EQUITABLE  PRIMARY  RIGHT. 

§  36.  *  98.  statement  of  Question  DiBcnssed  herein.  Ejectment 
at  Common  Itfiw.  A  special  case,  arising  from  the  general  union 
of  legal  and  equitable  forms  produced    by  the   new  system, 


^  Bartlett  v.  Jodd,  21  N.  Y.  200,  203. 

3  MaBoie  i;.  Stradford,  17  Ohio  St.  596; 
Hablitzel  o.  Latham,  35  Iowa,  550 ;  Ham- 
mood  V.  Perry,  38  id.  217. 

s  Klonne  v.  Bradstreet,  7  Ohio  St.  322. 
DefendaDt  can  have  no  affirmative  relief 
upon  an  answer  bv  way  of  defence  merely ; 
it  mnst  be  demanded  by  a  croflaKM>mplaint, 
or  by  a  connter-claim.  Earle's  Adm.  v. 
Hale,  31  Ark.  473 ;  Tucker  v.  McCoy.  3 
Colo.  284;  Abbott  v.  Monti,  3  id.  561  ; 
Monti  p.  Bishop,  3  id.  605 ;  Sisty  v.  Bebee, 
iid.  52;  MiUs  p.  Bnttrick,  4  id.  53,  123; 


Nippel  p.  Hammond,  4  id.  211;  Reed  v. 
Newton,  22  Minn.  541 ;  Quebec  Bank  v. 
Weyand,  30  Ohio  St.  126  ;  Douglas  p. 
Haberstro,  25  Hnn,  262.  Relief  on  a  cross- 
complaint  or  c^oss  petition.  Marr  p.  Lewis, 
31  Ark.  203 ;  Abbott  v.  Monti,  3  Colo.  561 ; 
Hatcher  v.  Briggs,  1  Ore.  31 ;  Kellogg  p. 
Aherin,  48  Iowa,  299.  [See  discussion  of 
cross-complaints,  §§  •806-*808.] 

4  Harris  p.  Vinyard,  42  Mo.  568.  See 
State  p.  Meagher,  44  Mo.  356. 

'  See  iupra,  §  29. 
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requires  a  particular  examination.     It  may  be  properly  presented 
under  the  form  of  the  question  whether  the  holder  or  possessor 
of  a  purely  equitable  primary  right,  or  the  owner  of  a  purely 
equitable  estate  or  interest,  can  maintain  an  action  to  recover  a 
remedy  which,  before  the  change  in  procedure,  was  purely  legal ; 
or,  to  express  the  same  thought  in  terms  not  entirely  accurate, 
but  which  are,    nevertheless,    in   constant  use,    whether  such 
holder  of  a  purely  equitable  primary  right,  or  owner  of  a  purely 
equitable  estate  or  interest,  can  maintain  upon  it  an  action  at 
law  to  recover  an  ordinary  legal  judgment,  either  for  possession 
or  for  damages ;  to  put  the  same  question  in  a  concrete  form  by 
limiting  it  to  a  particular  class  of  rights  and  remedies,  whether 
the  owner  of  an  equitable  estate  in  land  can  maintain  an  action 
analogous  to  ejectment  ?    The  action  of  ejectment  was  originally 
invented  to  enable  a  tenant  for  years  to  recover  possession  of  the 
demised  premises  during  the  term,  the  ancient  real  action  being 
confined  to  freehold  estates.     It  was,  during  its  existence  and 
use  as  a  strict  common-law  instrument,  a  possessory  action ;  and 
a  judgment  rendered  in  it  never  determined  the  question  of  title. 
Its  use  in  trying  titles  was  wholly  a  matter  of  convenience:  no 
rule  of  the  common  law  made  it  a  means  of  settling  a  disputed 
controversy  as  to  title.     Nothing  but  the  voluntary  acquiescence 
of  the  defeated  party  enabled  it  to  produce  even  the  semblance 
of  such  a  result.     Action  after  action  might  be  brought,  and  the 
common  law  placed  no  obstacle  in  the  way  of  such  a  succession  of 
attacks.    Equity  alone  devised  the  cumbrous  method  of  an  injunc- 
tion suit  to  restrain  the  further  prosecution,  and  to  quiet  the  title 
of  the  party  who  had  succeeded  in  several  trials  at  law.     Since 
the  common  law  paid  the  most  rigid  adherence  to  external  forms, 
it  is  true  that  the  action  of  ejectment,  until  changed  by  statute, 
was  never  used  except  for  the  recovery  of  demised  premises ;  and 
this  form  was  preserved   in  the  absurd  fiction  of  making  John 
Doe,  as  tenant  of  the  real  claimant,  the  plaintiff  on  the  record. 
As  the  estate  for  years,  to  protect  which  the  action  was  origi- 
nally invented,  was  a  legal  estate,  the  rule  grew  up,  and  was 
followed  without  exception,  and   from  the  very  necessities   of 
its  form,  that  the  action  of  ejectment  could  only  be  employed 
as  a  means  of  recovering  possession   of  a  legal  estate.     The 
common   law  undoubtedly  knew   no  such   thing  as  ejectment 
by  the  owner  of  an  equitable  estate,  or  the  holder  of  an  equi- 
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table  title;  such  estate  or  title  could  only  be  protected  by  a  court 
of  equity. 

§  37.  *  99.  Arbitrary  and  Technioal  Charaoter  of  Old  Rule.  Dis- 
tinction Abolished  by  Code.  View  stiU  Entertained  by  some  Courts. 
Criticism.  This  rule,  however,  was  always  a  matter  of  mere 
external  form ;  it  was  one  of  the  formal  incidents  of  the  action, 
as  arbitrary  and  technical  as  the  fiction  of  the  plaintiff  being  a 
lessee.  When  the  statute  abolished  all  the  distinctions  between 
actions  at  law  and  suits  in  equity  and  between  the  forms  of  such 
actions,  one  might  naturally  have  supposed  that  the  formal  rule 
thus  described  would  have  been  at  once  abandoned.  On  the 
contrary,  the  courts  of  certain  States,  in  which  the  new  pro- 
cedure has  been  adopted,  continue  to  speak  of  actions  of  eject- 
ment as  though  they  were  existing  and  fully  recognized  judicial 
instruments,  with  all  their  ancient  and  arbitrary  incidents  and 
requirements;  as  though,  in  fact,  there  had  been  no  great  change 
sweeping  away  the  very  foundations  of  the  ancient  system.  It 
is  true,  this  reform  legislation  has  not  altered  any  primary  rights 
nor  final  remedies ;  an  equitable  right  or  estate  is  not  turned  into 
a  legal  right  or  estate ;  and  the  remedies  of  pecuniary  compensa- 
tion and  of  possession  of  lands  or  chattels  which  were  called 
legal  because  they  could  only  be  obtained  by  actions  at  law,  and  the 
other  specific  kinds  of  relief  which  were  called  equitable  because 
they  could  only  be  obtained  by  suits  in  equity,  are  left  unaffected. 
One  great  change,  however,  has  taken  place  which  some  courts 
seem  at  times  to  have  forgotten;  all  these  remedies  are  now  to  be 
obtained  by  a  single  civil  action,  which  it  is  neither  appropriate 
to  call  legal  nor  equitable,  because  the  distinctions  between  legal 
and  equitable  actions  have  been  destroyed.  It  may  be  well 
enough,  in  order  to  avoid  circumlocution,  to  describe  one  class 
of  remedies  as  legal  and  another  as  equitable,  if  it  be  constantly 
remembered  that  this  nomenclature  no  longer  depends  upon  the 
kind  of  action  used  in  the  pursuit  of  these  remedies,  and  that 
they  are  all  pursued  and  obtained  by  means  of  one  action  which 
has  no  distinctive  and  peculiar  features  depending  upon  the 
species  of  remedy  granted  through  its  instrumentality. 

§  38.  *  100.  Question  Stated  in  Paragraph  Thirty-six  Answered 
upon  Principle.  Argument  Assuming  these  elementary  doctrines 
of  the  new  system  of  procedure,  I  am  enabled,  by  applying  them, 
to  answer  tha  proposed  question  upon  principle ;  I  shall  then  com- 
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pare  the  results  thus  obtained  with  the  rules  laid  down  by  judicial 
decision.     It  must  be  conceded  at  the  outset  that  every  primary 
right,  whether  legal  or  equitable,  when  invaded,  should  have  a 
remedy  or  remedies  appropriate  to  its  nature  and  extent.     When 
the  right  is  possessory,  there  should  be  a  remedy  which  restores 
possession ;  when  the  right  involves  the  ownership  or  title,  there 
should  be  a  remedy  which  establishes  the  ownership  or  title,  or 
which  restores  the  owner  to  his  full  dominion   by  removing 
obstructions  to  or  clouds  upon  his  title.     The  law  gives  these 
classes  of  remedies ;  and  the  confusion  into  which  some  of  the 
courts  have   fallen   in   reference  to  this  subject  results  from  a 
failure  to  distinguish  between  these  two  kinds  of  primary  rights, 
and  the  two  corresponding   kinds  of  remedies;  from  an   utter 
confounding  of  possessory  rights  with  rights  of  ownership,  and 
possessory  remedies   with    remedies    going  to  the    ownership. 
Now,  it  cannot  be  doubted  that  where  the  question  is  concerning 
ownership,  where  the  primary  right  invaded  is  one  of  ownership 
or  title,  and  the  remedy  sought  is  correlative  thereto,  the  equi- 
table right  must  have  an  equitable  remedy.    If  a  person  is  clothed 
with  an  equitable  title  or  ownership,  from  the  very  nature  of  the 
case  his  remedy  must  be  equitable,  because  the  positive  relief 
which  he  needs  in  almost  all  cases  is  the  conversion  of  this 
equitable  ownership  or  title  into  a  legal  one,  which  can  only  be 
done  by  a  remedy  within  the  competency  of  equity  tribunals,  — 
by  a  specific  performance,  a  reformation,  a  re-execution,  a  can- 
cellation, and  the  like.     The  only  exception  to  the  kind  of  relief 
described  —  the  turning  the  equitable  title  into  a  legal  one  —  is 
the  remedy  of  injunction,  which  is  often  necessary,  and  which 
does  not  change  the  nature  of  the  title,  but  leaves  it  as  it  was. 
When,  therefore,  the  object  of  the  action  and  of  the  remedy 
demanded  relates  to  ownership  or  title,  unquestionably  the  equi- 
table title  must  be  judicially  protected  and  aided  by  a  remedy 
that  is  purely  equitable,  and  cannot  be  thus  protected  and  aided 
by  a  remedy  which  is  in  form  legal. 

§39.  *101.  ConciuBion.  This,  however,  is  not  true  when 
the  right  is  possessory,  and  the  remedy  demanded  is  a  mere 
transfer  or  restoration  of  possession.  There  are  equitable  pri- 
mary rights,  titles,  and  ownerships  which  entitle  the  holder 
thereof  to  the  undisturbed  possession  of  the  land  which  is  the 
subject-matter  of  the  right  or  title.     This  proposition  cannot  be 
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denied.  A  large  part  of  the  remedies  once  given  by  the  Court 
of  Chanceiy  alone,  and  the  whole  range  of  equitable  defences 
now  allowed  in  legal  actions,  are  based  upon  the  conception  that 
the  equitable  owner  is  entitled  to  possession  as  a  part  of  his 
right.  To  deny  this  is  to  turn  many  of  the  familiar  rules  of  the 
law  into  absurdity,  and  to  render  much  of  the  relief  given  by 
the  courts  self-contradictory.  When  the  vendor  under  a  land 
contract  sues  the  vendee  in  possession  to  recover  the  premises, 
and  the  latter  interposes  his  equitable  right  as  a  defence,  and 
succeeds  in  defeating  ^he  action  brought  against  him,  that  suc- 
cess is  entirely  due  to  the  fact  that  he  is  entitled  to  the  possession 
by  virtue  of  his  equitable  title.  Now,  what  the  law  permits  to 
be  done  defensively^  for  the  same  reason,  and  by  the  application 
of  the  same  principle,  it  should  permit  to  be  done  affirmatively. 
There  is  no  distinction  in  principle  between  the  two  cases.  It 
is  simply  absurd  to  say  that  a  person  in  possession  under  an 
equitable  title  may  defend  and  be  kept  in  his  possession  by 
exhibiting  that  title  in  a  legal  action,  but  that,  if  he  is  out  of 
possession,  he  shall  not  be  allowed  to  recover  his  rightful  pos- 
session by  exhibiting  his  title  in  the  same  kind  of  action.  In 
fact,  when  the  courts,  with  almost  perfect  unanimity,  decided 
that  the  equitable  owner  may  rely  on  his  title  as  an  absolute  bar 
— a  merely  negative  defence  —  to  the  so-called  action  of  eject- 
ment brought  against  him,  they  decided  in  principle  that  he  may 
obtain  possessiqn  in  the  like  action.  Whenever,  therefore,  a 
person  clothed  with  an  equitable  title  or  ownership  which  by  its 
nature  entitles  him  to  the  immediate  possession  of  the  land  as 
against  the  pailiy  actually  in  possession,  and  he  desires  simply 
to  obtain  the  possession,  there  is  nothing  in  principle  which  can 
forbid  him  to  maintain  an  action  for  that  purpose,  and  recover 
the  possession.  To  call  such  an  action  ^^  legal "  is  no  answer ;  for 
the  rule  which  forbade  an  equitable  right  or  title  to  be  enforced 
or  even  recognized  in  a  court  of  law  was  a  mere  arbitrary  matter 
of  form,  and  has  been  expressly  abolished.  To  call  the  action 
^'ejectment"  is  no  answer,  because  there  is  no  such  action,  and 
all  the  technical  rules  which  prevailed  in  respect  to  it  at  the 
common  law  have  been  swept  away  by  the  legislative  command. 
The  courts  which  now  speak  of  "ejectment"  as  an  existing 
species  of  action,  and  which  apply  its  rules  to  an  action  now 
brought  to  recover  possession  of  land,  are  so  far  disregarding  the 
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express  terms  of  the  statute  and  thwarting  its  plainest  design. 
It  is  true  that  all  equitable  ownerships  and  titles  do  not  carry 
with  them  the  right  of  immediate  possession  of  the  land,  and 
this  argument  is  carefully  limited  to  those  which  do  involve  this 
element  in  their  proper  nature.     It  might  seldom  happen  that 
the  equitable  owner  would  be  satisfied  with  a  mere  possessory 
remedy,  but  there  are  circumstances  and  situations  in  which,  and 
parties  against  whom,  such  remedy  may  be  very  important,  and 
may  perhaps  be  the  only  one  practicable.     To  illustrate  by  the 
most  familiar  and  plain  example,  that  of  a  vendee  under  a  con- 
tract to  convey  land.     Assume  such  an  agreement  completely 
fulfilled  by  the  vendee.     He  is  the  equitable  owner,  and  entitled 
to  possession  as  against  the  vendor,  and  therefore  as  against  all 
the  world.     Beyond  a  doubt  as  against  the  vendor,  this  equi- 
table owner  would  prefer  to  bring  an  action  to  obtain  a  specific 
performance,  and  thus  at  one  blow  to  consummate  his  title  and 
remove  all  obstacles  to  the  full  enjoyment  of  his  ownership ;  but 
if  he  chooses  to  ask  for  a  part  instead  of  the  whole,  upon  what 
grounds  of  principle,  upon  what  reasons  of  policy,  shall  the 
courts  refuse  to  award  him  the  possession  by  compelling  the 
vendor,  who  wrongfully  withholds,  to  surrender  it  up?    To  say 
that  the  vendor  has  the  legal  title  is  no  answer,  and  is  a  mere 
arguing  in  a  circle,  because  the  action  and  the  remedy  do  not 
concern  the  title,  and  by  the  conceded  rules  of  the  law  his  legal 
title  does  not  enable  the  vendor  to  retain  possession  from  the 
vendee.     If,  however,  a  third  person  without  color  of  right,  and 
not  the  vendor,  withholds  the  possession,  the  reasons  in  favor 
of  the  vendee's  maintaining  the  action  are  still  stronger.     Is  it 
answered  that  in  ejectment  the  defendant  may  succeed  by  prov- 
ing legal  title  out  of  the  plaintiff,  because  the  plaintiff  must 
recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  the  defendant's  ?    This,  again,  is  a  mere  formula  of 
words  without  any  real  meaning.     There  is  no  action  of  eject- 
ment.    The  action  supposed  to  have  been  brought  is  simply  one 
to  recover  the  possession  to  which  the  plaintiff  is  entitled  from  a 
defendant  who  has  no  right  or  color  thereof;  and  at  best  the  rule 
invoked  is  the  arbitrary  result  of  external  and  technical  forms 
clustered  about  the  common-law  action,  all  of  which  have  been 
swept  out  of  existence  with  the  action  itself.     Unless,  therefore, 
it  is  established   that  the  common-law  form  of  action  called 
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"ejectment,"  with  all  of  its  incidents,  still  remains  in  full  force 
and  effect,  notwithstanding  the  peremptory  provisions  of  the 
statate  which  have  in  terms  abrogated  them,  I  have  demonstrated 
that  there  is  no  reason  or  ground  in  principle  for  refusing  to 
permit  the  owner  of  an  equitable  estate,  which  entitles  him 
to  immediate  possession,  to  maintain  an  action  for  the  purpose 
of  recovering  that  possession.  We  may  call  the  action  legal  or 
equitable,  and  it  makes  no  difference.  The  sum  of  the  whole 
matter  is,  a  person  is  clothed  with  a  right  over  land  which  by 
its  essential  nature  confers  upon  him  the  right  of  immediate 
possession;  he  should  be,  and  on  principle  is,  permitted  to  en- 
force that  right  and  obtain  possession,  if  that  remedy  is  all  he 
demands,  even  though  he  might,  if  he  chose,  avail  himself  of  a 
higher  and  more  efficient  remedy.  The  same  course  of  argument 
applies  mth  equal  force  to  rights  over  chattels  as  well  as  over 
lands,  wherever  there  can  be  an  equitable  ownership  of  chattels. 
§  40.  *  102.  Result  of  Discussion  npon  Principle  Compared  with 
Doctrine  of  Decisions.  Concession  by  Author.  Rnle  in  Missouri, 
'Wisconsin,  Indiana,  California,  and  Iowa.  I  have  now  to  compare 
the  result  of  a  discussion  of  the  question  upon  principle  with  the 
doctrine  which  is  established  upon  the  authority  of  decisions  thus 
far  made ;  and  I  concede  at  the  outset  that  in  numbers  the  judi- 
cial decisions  are  de<^idedly  opposed  to  my  conclusions.  In  ac- 
cordance with  its  general  theoiy,  that  a  distinction  between  legal 
and  equitable  actions  is  still  preserved,  the  Supreme  Court  of 
Missouri  has  held,  in  a  long  series  of  cases,  that  the  owner  of  an 
equitable  title  can  under  no  circumstances  obtain  legal  relief,  but 
shall  be  driven  to  two  actions,  —  the  first  to  turn  the  equitable 
into  a  legal  estate,  and  the  second  to  obtain  possession.^    The 


^  Heed  v.  Robertson,  45  Mo.  580,  and 
cited  in  the  notes  to  §  *79.  See,  how- 
erer,  Henderson  v.  Dickey,  50  Mo  161. 
In  Reed  v.  Robertson  the  defendant  was 
a  trostee,  and  held  the  legal  title  in  trust 
to  conyej  the  same  to  the  plaintiff.  It 
was  adjudged  that  the  plaintiff  conld  not 
maintain  a  simple  action  for  possession,  — 
called  by  the  court  ejectment,  —  bnt  must 
resort  to  a  suit  in  equity  to  compel  a  per- 
formance of  his  trust  by  the  defendant. 
The  other  ease  cited  shows  that  the  court  of 
Missouri  has  modified  its  views  in  relation 
to  relief  of  possession  accompanying  other 
specific  equitable  relief,  bnt  goes  no  farther. 


[See  Martin  v,  Tumbaugh  (1899),  153 
Mo.  172,  54  S.  W.  515.  This  was  an 
action  of  ejectment,  the  petition  being 
in  the  usual  form.  The  answer  was  a 
general  denial,  and  an  equitable  defence 
and  cross  action.  The  reply  raised  equi- 
table defences  to  the  claim  for  equitable 
relief  asked  by  defendant  in  his  answer. 
The  court  below  heard  defendant's  equi- 
table defence,  but  held  that  the  equi- 
table reply  thereto  of  the  plaintiff  could 
not  be  heard  in  this  action,  and  that 
plaintiffs  "  must  be  reverted  to  a  separate 
bill  in  equity."  In  reversing  the  case  the 
Supreme  Court  said:   '*This  case  is  a 
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same  doctrine  has  been  established  in  Wisconsin,  and  has  been 
extended  to  waste,  on  the  ground  that  the  actions  of  ejectment 

BtroDg  illufltration  of  the  difference  be-  ask  for  an  accoanting  and  for  leave  to  re- 

tween  proceedings  at  common  law  and  deem.    Every  one  admits  that  it  is  ele- 

nuder  oar  code.     It  is  a  plain  suit  in  mentary  law  that  when  a  court  of  eqoity 

ejectment     When  it  was  begun,  the  title  obtains  jurisdiction  of  a  cause  it  has  the 

was  in  the  plaintiffs  and  the  defendant  power  to  retain  jurisdiction  ontil  it  does 

was  in  possession,  without  any  right  of  complete  justice  between  the  parties, 
record.    But  by  his  answer  the  defendant         "  It  was  the  very  purpose  of  the  code, 

asks  the  court,  on  its  chancery  side,  to  when  the  common  law  and  equity  powers 

raise  up  or  restore  an  equitable  right  to  were  centred  in  the  same  court,  to  abolish 

the  possession,  by  cancelling  the  entry  of  this  circumlocution,  and  hence  the  petition 

satisfaction  of  the  deeds  of  trust,  and  re-  may  now  have  a  count  at  law  and  a  coont 

instating  them.     Unless   and   until    the  inequity  (R.S.  1889,  sec.  2040),  the  answer 

court  does  so,  which  it  can  only  do  after  a  may  contain  a  legal  defence,  an  equitable 

trial,  the  defendant  has  shown  no  defence  defence,  and  an  equitable  cross  bill  or 

to  the  plaintiffs'  right  to  the  possession  of  counter-claim  (R.  S.  1889,  sec  2050),  and 

the  land.    At  common  law  the  defendant  the  reply  may  set  up  legal  or  equitable 

could  not  have  interposed  such  a  defence  defences  to  the  new  matter  set  up  in  the 

or    asked    such  relief    in  the  ejectment  answer  (R.  S.  1889,  sec.  2052).    The  ob- 

suit.     The  defendant  would   have  been  ject  of  all  which  is  to  simplify  prooeed- 

compelled  to  ask  the  aid  of  a  court  of  ings,  and  to  settle  the  whole  controversy 

equity,  and  the  proceedings  in  the  eject-  between  the  parties  in  the  one  action.    If 

ment  suit  would  have  been  stayed  until  the  action  id  one  at  law,  and  the  answer 

the   determination    of    the    equity   suit,  seeks  affirmative  equitable  relief  or  pleads 

When  the  defendant  went  into  a  court  a  legal  defence,  and  the  reply  raises  an 

of  equity  and  asked  to  have  the  entry  of  equitable  defence  to  the  affirmative  legal 

satisfaction   annulled  and    the  deeds  of  defence  set  up  in  the  answer,  the  equitable 

trust  reinstated,  the  plaintiff  could  have  claim  or  defence  must  be  tried  by  the 

defended  on  the  grounds  stated  in  his  conrt,  sitting  in  equity,  before  the  action 

reply ;   that  is,  that  the  defendant  had  at  law  can  be  tried ;  and  this  is  the  statu- 

lost  his  right  to  have  the  relief  asked  be-  tory  substitute    for   the  relief   formerly 

cause  of  his  fraud,  by  virtue  of  the  merger  afforded    by   courts   of  law  and   courts 

or  by  reason  of  the  payment  of  the  debt  of  equity  collectively.     In  this  case  the 

secured  by  the  deeds  of  trust.     If  the  court  has  stayed  the  plaintiffs'  suit  at  law 

plaintiffs  herein  (who  would,  of  course,  be  while  it  heard  defendant's  cross  action  in 

the  defendants  in  such  a  suit  in  equity)  equity ;    but  it  has  refused  to  hear  the 

established  any  of  these  defences,  the  de-  plaintiffs'  defence  to  the  defendant's  cross 

fendant  herein  (the  plaintiff  in  such  an  action  in  equity,  and  thus  it  has  granted 

equity  suit)  would  be  denied  the  relief  defendant  the  equitable  relief  he  asked, 

sought,  the  equity  suit  would  be  ended,  and  denied  the  plaintiffis  the  right  to  de- 

and  the  defendant  would  have  no  further  fend  in  equity  against   the  defendant's 

defence  in  the  ejectment  suit,  and  hence  equitable  claim,  and  also  denied  the  plain- 

the  judgment  would  be  for  the  plaintiffs.  tiffs  the  relief  at  law  they  asked. 

"  No  one  denies  that  in  such  a  suit  in  '*  The  conditions  thus  presented  in  this 

equity  the  plaintiffs  could  interpose  the  case  are  that  when  this  ejectment  suit  was 

defences  named.     No  one  will  contend  begun  the  defendant  bad  no  defence  at 

that  if  this  defendant  had  commenced  a  law  and  the  plaintiffs  were  entitled  to  a 

suit  in  equity  to  have  his  entry  of  satis-  judgment.    But  by  his  answer  the  defend- 

faction  annulled  and  his  deeds  of  trust  ant  stayed  the  suit  at  law  until  his  claims 

reinstated,  as  soon  as  the  warranty  deed  for   equitable  relief   were    heard.     The 

from  Wells  to  him  was  set  aside,  that  the  court,  sitting  in  equity,  heard  defendant's 

plaintiffs  herein  (who  would  be  the  neces-  claim  and  refused  to  hear  the  plaintifff* 

sary  defendants  in  such  an  action)  could  equitable  defences  thereto ;  awarded  the 

plead  the  defences  here  set  up  or  could  defendant  the  equitable  relief  he  asked* 
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and  waste  most  be  brought  by  one  having  the  legal  ownership, 
and  tliat  he  must  recover  on  the  strength  of  his  own  title.^  It 
would  seem  that  the  same  rule  has  been  adopted  in  Indiana, 
although  this  is  by  no  means  certain.  A  series  of  cases  have  held 
that  a  plaintiff,  alleging  a  legal  ownership  and  right  of  possession, 
cannot  recover  upon  proof  of  an  equitable  ownership;  that  an 
action  to  recover  possession  of  lands,  where  the  pleading  contains 
such  averments,  is  analogous  to  the  common-law  ejectment,  and 
the  plaintiff  ^  must  recover  on  a  legal  title,  and  not  on  an  equita- 
ble title."'  In  California,  the  doctrine  is  established  in  the  most 
general  form,  that  the  holder  of  an  equitable  title  cannot  maintain 
an  action  to  recover  the  possession,  because,  in  the  language  of 
the  courts,  ^^  in  ejectment  the  legal  title  must  prevail ; "  ^  and  a 
like  rule  seems  to  prevail  in  lowa.^ 

§  41.  *  108.  Conflict  in  New  York.  PhilUps  v.  Oorham.  Role 
in  Kansas.  In  New  York  there  is  a  conflict  of  opinion,  as  shown 
by  the  reported  cases.  The  Supreme  Court  has  held,  in  accord- 
ance with  the  doctrine  laid  down   in  Missouri,  Wisconsin,  and 

and  denied  the  plaintiff  any  kind  of  relief  plaintiff  mast  be  vested  with  the  legal 

either  legal  or  equitable.    Thns  a  suit  at  title  to  the  land  in  question  at  the  time 

lav  is  conrerted  into  a  suit  in  equity  so  of  the  commencement  of  the  action,  and 

far  as  the  defendant  is  concerned,  but  the  that    he  cannot  recover  upon  a  merely 

plaintiffs  are  reverted  to  another  proceed-  equitable  title."    See  Nalle  v,  Thompson 

iog  in  equity  to  undo  what  the  court  sit-  (1902),  173  Mo.  595, 73  S.  W.  599 ;  Nalle  v. 

ting  in  equity  has  done  in  this  case;  and  Parks  (1902),  173  Mo.  616,  73  S.  W.  596; 

if  they  succeed,  then  they  must   come  Kingman  v.  Sievers  (1898),  143  Mo.  519, 

again  into  a  court  of  hiw.  45  S.  W.  266;  Clay  v,  Mayr  (1898),  144 

*'The  error  of  the  trial  court  was  in  Mo.  376,  46  S.  W.  157;  Crawford  v.  Whit* 

not  dealing  with  the  whole  controversy  more  (1893),  120  Mo.  144,  25  S.  W.  365. 

when  it  tried  the  case  as  one  in  equity.  A  similar  rule  prevails  in  Kentucky.    See 

If  it  was  a  case  in  equity  so  far  as  the  de-  Howard  v.  Singleton  (1893),  94  Ky.  336, 

fendant  was  concerned,  it  was  the  duty  of  22  S.  W.  337.3 

the  court,  in  trying  defendant's  claim  in         ^  Eaton  r.  Smith,  19  Wis.  537;  Gillett 

equity,  to  hear  and  determine   all  the  v.  Treganza,  13  Wis.  472,  475 ;  Hammer 

eqoitable  defences  which  a  court  of  equity  v.  Hammer,  39  Wis.  182. 
would  or  could  hear  if  it  had  been  an         *  Groves  v.  Marks,  32  Ind.  319;  Rowe 

ori^nal  proceeding  by  Estes  to  have  his  v.  Beckett,  30  Ind.  154;  Stehman  v.  CruU, 

entry  of    satisfaction  annulled  and    his  ^26  Ind.  436. 

deeds  of  trust  reinstated.    In  other  words,         '  Emeric  v.  Pennimao,  26  Cal.  1 19, 124 ; 

the  court  did  equity  for  Estes,  but  refused  Clark  v.  Lock  wood,  21  Cal.  222.    See  Hart- 

to  do  it  for  Martin,  and  told  him  to  go  ley  v.  Brown,  46  Cal.  201 ;  Buhne  v.  Chism, 

into  a  court  of  equity  to  get  relief,  not-  48  Cal.  467,  472 ;  also  Morton  r.  Green,  2 

withstanding  he  was  already  in  a  court  of  Neb.  441 ;  Percifull  v.  Piatt,  36  Ark.  456; 

eqnitjT.    This  is  more  circumlocution  than  Tarpey  v.  Deseret  Salt  Co.,  5  Utah,  205. 
existed  before  the  code.     For  this  error         *  Walker  v.  Kynett,  32  Iowa,  524,  526. 

the  judgment  cannot  stand."  But  see  Brown  v.  Freed,  43  Ind.  253,  254- 

It  is  still  the  rule  in  Missouri  that  257. 
'*to  support  an  action  of  ejectment  the 
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California,  that  the  holder  of  an  equitable  title  cannot  recover 
possession,  even  against  a  mere  intruder,  but  that  he  must  first 
procure  his  equitable  to  be  changed  into  a  legal  ownership  by  the 
judgment  rendered  in  an  equity  action,  and  thus  put  himself  in  a 
condition  to  maintain  ejectment.^  The  Court  of  Appeals  in  New 
York  has  reached  a  conclusion  directly  the  contrary  in  a  case 
where  the  facts  and  the  form  of  the  proceeding  made  the  decision 
necessary  and  final.  The  ruling  was,  therefore,  not  a  dictum^  but 
was  the  very  ratio  decidendi^  and  involved  a  principle  which  fully 
sustains  the  reasoning  and  doctrine  of  the  text,  although  the  case 
did  not  in  form  present  the  naked  question  under  discussion.  A 
plaintiff  who  had  only  an  equitable  title  was  permitted  to  recover 
a  judgment  for  possession,  based  upon  a  verdict,  where  no  other 
relief  was  granted,  against  a  defendant  who  held  the  legal  title 
under  a  deed  regular  on  its  face.  This  decision  goes  to  the  full 
length  of  the  doctrine  which  I  have  advocated  ;  for,  although  the 
complaint  demanded  the  specific  equitable  relief  of  canceUation 
and  reconveyance  as  well  as  possession,  yet  on  the  trial,  which 
was  had  before  a  jury,  and  was  conducted  in  all  respects  like  the 
trial  of  a  legal  action,  these  demands  for  relief  were  entirely 
ignored ;  the  single  question  of  the  plaintiff's  right  to  possession 
was  submitted  to  the  jury,  and  upon  their  verdict  a  judgment  for 
possession  was  rendered,  which  was  affirmed  by  the  tribunal  of 
last  resort.^  In  Kansas,  under  an  express  provision  of  the  code, 
the  holder  of  an  equitable  title  may  maintain  an  action  to  recover 
possession  of  the  land.' 

^  42.  *  104.  Another  Class  of  Actions  herein.  Partner  against 
Copartner.  Familiar  Rule  herein.  Holding  in  Indiana.  In  Missouri. 
In  Most  of  the  States.  Case  herein  Referred  to  Contrasted  with  one 
previously  Discussed.  Argument.  Conclusion  Reached.  There  is 
another  class  of  actions  which  have  been  admitted  by  some  courts 
as  a  consequence  of  the  reform  legislation,  which  could  not  have 


1  Peck  V.  Newton,  46  Barb.  173. 

«  Phillips  V.  Gorham,  17  N.  Y.  270. 
Also,  Murray  v.  Blackledge,  71  N.  C.  492. 

*  Kansas  Pac.  R.  v.  McBratnej,  12 
Kan.  9. 

[Pope  V.  Nichols  (1899),  61  Kan.  230» 
59  Pac.  257.  The  Kansas  statute  was 
adopted  in  Oklahoma,  and  under  it  the 
court  held,  in  Laughlin  v.  Fariss  (1897), 
7  Okla.  1,  50  Pac  254,  that  an  equi- 


table title  was  sufficient  to  maintain  eject- 
ment. In  Westfelt  v.  Adams  (1902),  131 
N.  C.  379,  42  S.  E.  823,  it  is  said  :*'  It 
seems  to  be  settled  by  the  decisions  of 
our  court  that  a  plaintiff  may  recover  in 
ejectment  upon  an  equitable  title."  Citing^ 
Taylor  v.  Eatman.  92  N.  C.  601 ;  Condry 
V.  Cheshire,  88  N.  C.  375 ;  Geer  v.  Geer, 
109  N.  C.  679.3 
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been  maintained  prior  to  the  change.  It  was  a  familiar  doc- 
trine that  one  partner  could  not  maintain  an  action  at  law 
against  a  copartner  to  recover  any  sum  which  was  -a  portion  of 
the  firm  assets,  or  to  recover  any  sum  claimed  to  be  due  by  virtue 
of  their  common  partnership  dealing  or  joint  undertakings,  unless 
there  had  been  prior  to  the  suit  an  account  stated  and  a  balance 
agreed  upon  between  them,  or  unless  the  defendant  had  expressly 
promised  to  pay  the  sum  sought  to  be  recovered.  In  other  words, 
the  plaintiff  in  his  declaration  was  obliged  to  aver  either  the 
accounting  together  and  the  balance  struck,  or  the  express 
promise.  If  he  did  not,  he  would  be  either  nonsuited  at  the 
trial  or  his  pleading  would  be  held  insufficient  on  demurrer.  If 
there  had  been  no  such  account  stated  or  express  promise,  his 
only  remedy  was  by  an  action  in  equity  for  an  accounting ;  and, 
having  obtained  jurisdiction  of  the  matter,  the  Court  of  Chancery 
would  decree  payment  of  the  amount  due.  This  doctrine  is  too 
^miliar  to  require  the  citation  of  authorities  in  its  support.  The 
Supreme  Court  of  Indiana  has  held  that  this  rule  is  abrogated  by 
the  code  of  procedure,  and  that  a  partner  may  maintain  an  action 
to  recover  a  sum  due  from  his  copartner,  by  reason  of  their  joint 
business,  without  averring  or  proving  any  settlement  or  express 
promise.^  The  same  doctrine  has  been  applied  in  Missouri  to 
owners  in  common  generally  who  are  not  partners.*  The  old  rule 
is  retained,  however,  in  most  of  the  States ;  and  an  action  by  a  part- 
ner to  recover  a  sum  of  money  from  his  copartner,  alleged  to  have 
become  due  by  reason  of  their  joint  undertakings,  is  not  permitted, 
unless  based  upon  a  mutual  settlement  or  an  express  promise.^ 

^  HeaTilon  v.  HeaTilon,  29  Ind.  509;  '  ^or  a  thorongh  discussion  of  this 

Shalter  v.  Caldwell,  27  lud.  376  ;  Dack  v,  principle,  see  Miller  v.  Freeman  ( 1900), 

Abbott,  24  Ind.  349.    See  also  Jemison  v.  HI  Ga.  654,  36  S.  E.  961  :  It  is  a  well 

Walsh,  30  Ind.   167.      Bnt,   per  contra^  '' recognized  rale  that  one  partner  cannot, 

Briggs  V,  Daaghertj,  48  Ind.  247,  249,  before  a  final  winding  np  of  the  partner^ 

Eeems  to  abandon  this  position.    See  also  ship,  maintain  against  his  copartner  an 

Crussley  v.  Taylor,  83  Ind.  337 ;  Lang  v.  action   at   law   based    upon    partnership 

Oppenheimer,  96  Ind.  47 ;  both  cases  con-  transactions."    To  this  rale  there  is  the 

forming  to  the  general  rule.  exception  thns  stated  bj  Jndge  Storj : 

^  Rogers  v.  Penniston,  16  Mo.  432,  435.  **  Whenever  there  is  an  express  stipula- 

[But  see  Bambrick  u,  Simms  (1895),  132  tion  in  the  partnership  articles  which  is 

Mo.  48,  33  S.  W.  445,  where  the  conrt  violated  by  any  partner,  an  action  at  law, 

aaid :  '*  It  is  well  settled  that  one  partner  either  aasnmpsit  or  covenant  as  the  case 

may  sue  another  in  an  action  at  law  where  may  require,  will  ordinarily  lie  to  recover 

the  transaction  relates  to  but  one  single  damages  for  the  breach  thereof.  ...  A 

unadjusted  matter  growing  out  of   the  careful  consideration  of  the  statement  and 

partnership  tran8action8.'3  of  the  authorities  cited  to  sustain  it  wiU 
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It  is  SO  held  in  California,^  and  in  New  York,^  and  in  other 
States;^  and  this  is  beyond  doubt  the  correct  interpretation  of 
the  codes.  The  contrast  between  this  case  and  the  one  previ- 
ously discussed  is  plain;  and  an  analysis  of  these  contrasting 
features  will  do  much  toward  elucidating  the  general  principles 
which  regulate  the  union  of  legal  and  equitable  actions  and 
remedies.  When  a  person  has  an  equitable  ownership  of  land  of 
a  kind  which  entitles  him  to  immediate  possession,  his  remedial 
right  to  possession  is  in  exact  conformity  with  his  primary  right 
of  ownership.  The  denial  of  this  remedy  of  simple  possession 
under  the  former  system  was  based  solely  upon  technical  and 
arbitrary  notions  incidental  to  the  mere  external  forms  of  actions 
and  modes  of  adjudication  which  prevailed  in  the  two  classes  of 
courts ;  and  when  these  external  forms,  with  their  incidents,  were 
removed,  a  way  was  opened  for  redressing  the  priihary  equitable 
right  in  a  manner  exactly  conforming  with  its  own  nature  and 
extent ;  that  is,  a  primary  equitable  right  or  interest  calling  for 

show  that  the  cases  falling  within  this  8ellv.Grime8,46Mo.410;  Backnerv.Ries, 

exception  are  of  three  classes:  (1)  those  34 Mo.  357 ;  Jepsen  v.  Beck,  78  Cal.  540. 
in  which  the  partnership  is  inchoate  and  [The  rule  in  Ohio  is  stated  in  Konneke 

has  never   been   lannched  ;    (2)  those  in  v.  Mapel  (1899),  60  0.  St.  1,  53  N.  £.  259. 

which  the  partnership  is  at  an  end ,  and  It  was  here  held  that  it  was  a  "  well  estab- 

(3)  those  in  which  the  stipulation  which  lished  rule  that  one  partner  cannot,  in  the 

is  violated,  and  for  the  l>reach  of  which  absence  of  a  showing  that,  by  some  special 

the  action  is  brought,  is  one  between  the  agreement,  the  particular  matter  has  been 

partners  individually  and  '  the  damages  withdrawn  from  the  partnership  account, 

from    which    belong  exclusively   to    the  maintain  an  action  at  law  against  another 

other  partner  and  can  be  assessed  without  to  recover  an  amount  claimed  by  him  by 

an  accounting.'  "J  reason  of  partnership  transactions,  until 

^  Russell  V.  Byron,  2  Cal.  86 ;  Buckley  there  has  been  a  final  settlement  of  the 

V.  Carlisle,  2  CaL  420 ;  Stone  v.  Fonse,  3  business  of  the  partnership." 

Cal.  292;   Bamstead  i;.  Empire  Mining  -    Nebraska,  also,  follows  the  general  role. 

Co.,  5  Cal.  299  ;  Ross'v.  Cornell,  45  Cal.  Lord  v.  Peaks  (1894).  41   Neb.  891,  60 

13.3;    Pico  V.  Cuyas,  47  Cal.  174,   179;  N.  W.  353.     But  a  partner  may  sue  bis 

Fisher  v.  Sweet,  67  Cal.  228.  copartner  where  the  cause  of  action  is  not 

«  Emery  v.  Pease,  20  N.  Y.  62.  connected  with  the  partnership  accounts: 

«  Wood  V.  Cullen.  13  Minn.  394,  397 ;  Halleck  v.  Streeter  (1897),  52  Neb.  827, 

Lower  v.  Denton,  9  Wis.  268 ;  Shields  v.  73  N.  W.  219.    And  in  Glade  v.  White 

Fuller,  4  Wis.  102  ;  Smith  v.  Smitii,  33  '  (1894),  42  Neb.  336.  60  N.  W.  556,  it  wis 

Mo.  557  ;  M'Rnight  v.  M'Cntchen.  27  Mo.  said  that  "  where  a  partnership  has  been 

436:  Springeri;.  Cabell,  10  Mo.  640;  Bean  dissolved  and  in  the  settlement  of  the 

V.  Gregg,  7  Colo.  499 ;  Bishop  v.  Bisliop,  partnership  affairs  one  partner  has  become 

54  Conn.  232  ;  O'Brien  i*.  Smith,  42  Kan.  owner  of  the  accounts  and  debts  payable 

49;    Stone  v.  Mattinprly  (Ky.   1892),  19  to   the    partnership,  such    partner  may 

S.  W.  402 ;  McDonald  v    Holmes,  22  Or.  maintain  an  action  at  law  against  the 

212;  Stevens  &.  Baker,  I  Wash.  315.    But  other  for  money  collected  on   such  «^ 

see.  for  examples  where  an  action  may  be  count  by  such   other  partner  and  with* 

maintained,  Whitehill  o.  Shickle,  43  Mo.  held  by  him  without  the  knowledge  of 

.587  ;  Seaman  v  Johnson,  46  Mo.  Ill;  Rus-  the  plaintiff. "3 
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possession  can  be  redressed  by  granting  possession.  In  other 
words,  the  ancient  rule  denying  to  an  equitable  owner  the  remedy 
of  bare  possession  in  the  cases  described  was  one  of  the  ^'  distinc- 
tions "  and  *^  forms ''  in  express  terms  abolished  by  the  legislature 
in  enacting  the  new  procedure.  Courts  which  continue  the  denial 
because  "ejectment  could  not  be  brought  by  a  holder  of  an  equi- 
tabk  title,"  or  because  **  the  legal  title  must  prevail,"  overlook  the 
real  nature  both  of  the  right  to  be  redressed  and  of  the  remedy  to 
be  conferred,  and  pay  a  regard  only  to  the  technical  notions  of 
form  which  hampered  the  common-law  courts  in  all  their  move- 
ments, and  which  became  at  last  so  grievous  a  restraint  upon  the 
administration  of  justice  that  the  legislature  was  compelled  to 
intervene.  In  the  other  case,  however,  the  reasons  of  the  rule 
were  very  different,  and  were  founded  upon  the  nature  of  the 
primary  right  itself,  and  not  upon  any  formal  incidents  of 
the  judicial  proceeding  by  which  it  was  redressed.  A  partner 
is  not  suffered  to  maintain  the  action  in  question  because  his 
primary  right,  flowing  from  the  fact  of  partnership,  is  not  of  such 
a  nature  as  to  call  for  a  remedy  of  that  kind ;  that  is,  a  judgment 
for  the  payment  of  a  certain  sum.  The  right  to  the  recovery  of 
a  certain  sum  of  money,  unless  arising  from  tort,  mu^t,  according 
to  the  common-law,  be  based  upon  a  promise  express  or  implied. 
It  does  not  affect  this  principle  to  say  that  the  common-law  doc- 
trine of  implied  promises  was  itself  largely  founded  upon  a  fiction. 
Granting  this  to  be  true,  as  it  undoubtedly  was,  still  the  theory 
was  firmly  established  that  the  liability  spoken  of  arose  either 
from  an  express  promise  or  from  acts,  events,  or  relations  which 
created  a  duty  to  pay,  and  which  duty  the  law  conceived  of  as 
springing  from  an  implied  promise.  If  we  discard  the  notion  of 
an  implied  promise,  therefore,  as  fictitious,  there  must  still  be  a 
relation  existing  between  the  parties,  from  which  the  duty  takes 
its  origin ;  and  without  the  existence  of  such  a  relation  there  was 
no  duty  on  the  one  side,  and  no  pnmary  right  on  the  other.  Now, 
it  was  an  elementary  doctrine  of  the  law  pertaining  to  partnership 
that,  resulting  from  their  mutual  dealings  with  their  joint  assets, 
no  promise  is  ever  implied  that  one  partner  shall  pay  to  the  other 
any  definite  sum  as  the  amount  due  from  the  proceeds  of  the 
undertaking,  or  as  his  share  of  the  joint  assets.  No  promise  is 
ever  inrplied  from  the  existence  of  this  relation,  from  the  mere 
fact  of  there  being  a  joint  business,  joint  profits,  or  joint  property. 
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Or,  to  express  the  same  doctrine  without  the  use  of  fictitious 
terms,  from  the  relation  of  partnership  and  the  joint  undertakings 
and  assets  thereof,  the  law  imposed  no  duty  upon  one  partner  to 
pay  to  the  other  any  definite  sum  in  respect  of  his  share  therein, 
and  gave  no  corresponding  primary  right  to  that  other  to  demand 
such  payment.     If,  however,  there  has  been  an  accounting,  so 
that  a  balance  in  favor  of  one  is  ascertained,  a  promise  is  implied 
on  the  part  of  the  other  —  or  a  duty  arises  on  his  part  —  to  pay 
that  sum.     The  right  to  maintain   the  action  by  one   partner 
against  another,  and  to  recover  a  definite  sum,  depended  therefore, 
and  still  depends,  not  upon  anything  connected  with  the  form  of 
the  action,  or  upon  the  distinctions  between  legal  and  equitable 
actions,  but  upon  the  very  nature  of  the  primary  right.     Those 
courts  which  have  held  that,  under  the  new  procedui'e,  a  partner 
may  recover  a  definite  sum  from  a  copartner  without  an  accountr 
ing  and  without  an  express  promise,  have  in  effect  decided  that 
the  new  procedure  has  materially  changed  the  primary  rights  of 
parties,  has,  in  this  instance,  created  a  primary  right  which  did 
not  before  exist  at  all,  which  is  a  conclusion  in  direct  antagonism 
with  the  plainest  and  best-settled  principles  of  interpretation.    In 
fact,  this  primary  right  of  a  partner  against  his  fellow  has  not  been 
modified  by  the  reform  in  the  modes  of  procedure ;  and  under  the 
new  system,  as  under  the  old,  there  should  be  no  recovery  of  a 
definite  sum  in  any  action,  unless  the  facts  which  create  the 
primary  right  have  occurred,  —  unless  there  has  been  or  is  an  ac- 
counting and  balance  ascertained,  or  an  express  promise  to  pay  the 
sum.     It  is  not  the  case  of  an  equitable  primary  right  being  sup- 
ported by  a  legal  remedy,  because  the  equitable  primary  right  of 
the  partner  does  not  involve  the  payment  of  a  certain  sum ;  its 
only  remedy  is  an  accounting,  and  this  is  preserved  in  full  force 
and  effect.     The  analysis  above  given  may  not  be  very  important 
in  itself ;  but  it  will  aid  in  distinguishing  primary  from  remedial 
rights,  and  the  substances  of  rights  which  have  not  been  changed 
from  the  formal  incidents  which  have  been  abolished;    it  will 
enable  us  to  determine  the  exact  limits  of  the  modifications  made 
by  the  reform  legislation^ 

§  43.    *  105.   Additional  Instances.    A  few  instances   of  other 
actions  will  bring  this  inquiry  to  an  end.^     It  has  been  held  in 

^  That  an  action  hronght  to  recover  a    and  based  npon  purely  equitable  rights, 
money  judgment  alone  may  be  equitable    see  Rindge  v.  Baker,  57  N.  Y.  209, 219. 
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Nevada  that  a  person  claiming  to  be  tenant  in  common  with  others 
of  land  may  maintain  an  action  for  partition,  whether  his  title  be 
legal  or  equitable.^  On  the  other  hand,  the  Supreme  Court  of 
Missouri  has  decided  that  the  owner  of  chattels  by  an  equitable 
title  cannot  recover  damages  for  their  conversion  in  an  action 
analogous  to  trover.* 

§  44.   *  106.    Importance  of  Subjeot-Matter  Dwelt  upon  in  Sec- 
tion Fifth.     Final  Object   of  Reformed  Bystem.      Author's  Predic- 
tion.    I  have  thus  dwelt  at  length  upon  the  particular  case  of 
combining  legal  and  equitable  rights  and  remedies  which  forms 
liie  subject  of  the  present  section,  because  more  than  any  other 
it  involves  and  expresses  the  true  intent  and  design  of  the  new 
system ;  it  is  the  crucial  test  of  the  manner  in  which  the  spirit  of 
the  reform  is  accepted  by  the  courts.    Probably  nothing  con- 
nected with  the  practical  administration  of  justice  could  be  more 
startling  to  the  lawyer  of  the  old  school  than  the  suggestion  that 
the  owner  of  a  purely  equitable  estate  in  lands  should  be  able  to 
bring  an  action  of  ejectment  to  recover  possession  of  the  premises ; 
it  would  be  opposed  to  all  his  conceptions  of  law  and  of  equity 
and  of  the  uses  of  actions  and  courts.    And  yet  these  conceptions 
were  plainly  artificial  and  arbitrary,  and  the  familiar  rules  as  to 
the  employment  of  actions  as  plainly  had  no  foundation  in  the 
nature  of  things,  but  rested  upon  words  alone.     The  final  object 
of  the  reformed  American  system  was  to  sweep  away  all  of  these 
technicalities,  and  to  allow  every  primary  right  to  be  maintained 
and  every  remedial  right  enforced  in  the  same  manner  and  by  a 
single  judicial  instrument,  untrammelled  by  the  restrictions  and 
limitations  which  made  the  practical  administration  of  justice  in 
England  and  in  the  United  States  seem  so  absurd  to  the  culti- 
vated jurists  of  Europe.     That  the  numerical  weight  of  authority 
is  at  present  opposed  to  my  views  in  relation  to  the  particular 
matter  in  question,  I  fully  concede.     1  believe,  however,  that  in 
time  the  influence  of  an  education  in  the  technicalities  of  the 
common-law  system  will  cease  to  be  felt  on  the  bench  and  among 
the  members  of  the  bar,  and  that  the  practical  rules  of  procedure 
in  all  the  States  will  be  brought  into  a  perfect  harmony  with  the 
letter  and  the  spirit  of  the  reformatory  legislation. 

'  Crosier  v.  McLanf^hlin,  1  Not.  348.        367 ;    S.  P.  JohannessoD  v.  Borachenins, 
*  Walker'8  Adm.  v.  Walker,  25  Mo.     35  Wis.  131,  134. 


70  CIVIL  KEMEDISS. 


SECTION  FIFTH. 

THE  NATURE  OF  CIVIL  ACTIONS  AND  THE  ESSENTIAL 
DIFFERENCES  BETWEEN  THEM. 

§  45.    *  107.   Features  of  Civil  Actions  that  are  really  Oillerent 
and  which  the  New  System  does  not  change.     JJ otwithstanding 
the  sweeping  language  of   the  codes  and  practice   acts,  which 
abolishes  all  distinctions  between  the  forms  of  actions  heretofore 
existing,  many  judges,  in  construing  the  provisions,  have  declared 
in  most  emphatic  terms  that  the  change  is  confined  to  the  external 
forms  alone  of  actions  at  law,  and  that  in  their  essential  features 
certain  distinctions  and  peculiar  elements  remain  which  cannot 
be  removed  by  legislation.     This  statement  is  to  a  certain  extent 
true,  if  it  be  confined  to  what  is  really  the  substance  of  each 
action,  and  is  not  ex4;ended  so  as  to  include  many  incidents  which, 
although  appearing  to  be  substantial,  are  really  the  results  of 
arbitrary  conceptions  relating  to  the  form ;  for  example,  the  old 
rule  discussed  in  the  preceding  section,  which  confined  the  action 
of  ejectment  to  the  recovery  of  possession  of  lands  in  whipb  the 
plaintiff  had  a  legal  estate.    If  this  doctrine,  however,  is  carefully 
examined,  and  the  examples  and  authorities  in  its  support  are 
closely  analyzed,  it  will  be  found  that  all  the  unchangeable  feat- 
ures and  elements  which  are  said  to  inhere  in  different  actions, 
and  which  cannot  be  reduced  to  an  identity,  pertain  to  the  primary 
rights  sought  to  be  maintained  by  their  means,  to  the  delicts  or 
wrongs  by  which  these  rights  are  invaded,  to  the  remedial  rights 
which  thereupon  accrue  to  the  injured  party,  and  to  the  remedies 
themselves  which  are  the  final  objects  of  the  judicial  proceeding. 
These  features  and  elements  in  actions  are  indeed  different,  and 
the  difference  between  them  the  new  system  does  not  propose  to 
abolish  nor  change.     The  doctrine  itself  is,  therefore,  no  more 
than  the  statement  in  another  form  of  the  conceded  fact  that  the 
reformed   procedure  has  not  affected  the   primary  rights  or  the 
remedies  which  the  municipal  law  creates  and  confers. 

§  46.  *  108.  Actions  stiU  differ  in  Substance.  Statement  of  this 
Doctrine  by  the  Coorts.  As  all  actions  are  brought  to  maintain 
some  primary  right  invaded  by  a  wrong,  and  as  they  result  in 
some  one  of  the  many  kinds  of  remedies  prescribed  by  the  law,  and 
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as  in  each  action  the  facts  from  which  the  primary  right  arises, 
and  the  facts  which  constitute  the  wrong,  must  be  stated,  and  as 
the  plaintiff  must  demand  and  seek  to  obtain  some  remedy  appro- 
priate to  the  right  and  the  delict,  it  follows,  as  a  necessary  conse- 
quence, that  the  actions,  although  constructed  and  carried  on 
according  to  the  one  uniform  principle  of  alleging  the  facts  as 
they  actually  are  and  praying  for  the  relief  legally  proper,  must 
differ  in  their  substance,  because  the  rights,  the  delicts,  and  the 
remedies  differ.  This  necessary  feature  of  civil  actions  under  the 
codes  has  been  dwelt  upon  and  explained  in  numerous  cases, 
some  of  which  are  cited  in  the  note.^  This  doctrine  was  very 
clearly  stated  in  a  recent  case  as  f oUows :  *^  Although  all  forms 
of  action  were  abolished  by  the  code,  the  principles  by  which  the 
different  forms  of  action  were  governed  still  remain,  and  now,  as 
much  as  formerly,  control  in  determining  the  rights  of  the  parties. 
In  pleading,  a  party  is  now  to  state  the  facts  on  which  he  relies 
to  sustain  a  recovery ;  and,  if  issue  be  taken  thereon,  he  will  be 
entitled  to  just  such  a  judgment  as  the  facts  established  will  by 
the  rules  of  the  law  warrant,  without  regard  to  the  name  or  the 
fonn  of  his  action."*  This  judge  would,  however,  have  ex- 
pressed his  meaning  more  accurately  if  he  had  said,  *'  The  princi- 
ples by  which  the  different  actions  were  governed  still  control," 
instead  of  "  The  principles  by  which  the  different  form%  of  action 
were  governed  still  control."  The  true  effect  of  the  reform  was 
well  stated  by  the  Court  of  Appeals  of  Kentucky  in  the  follow- 
ing extract:  "  The  code  makes  no  change  in  the  law  which  deter- 
mines what  facts  constitute  a  cause  of  action,  except  that,  by 
reducing  all  forms  of  action  to  the  single  one  by  petition,  it 
changes  the  question  whether  the  plaintiff's  statement  of  his 
cause  shows  facts  constituting  a  cause  of  action  in  ^  trespass,'  or 
*  assumpsit,'  or  other  particular  form,  into  the  more  general 
question  whether  it  shows  facts  which  constitute  a  cause  of  action 
at  all ;  that  is,  whether  the  facts  stated  are  sufficient  to  show  a 


>  GoDlet  V.  Aaseler,  22  N.  T.  225,  227, 
S28,  per  Seidell  J.,  Eldridge  v.  Adams, 
54  Barb.  417,  419,  per  James  J. ;  Hord  v. 
Chandler,  13  B.  Mon.  403  ;  Hill  v.  Barrett, 
14  B.  Mon.  83,  85,  per  Marshall  J. ;  Payne 
V.  Treadwell,  16  Cal.  220,  243,  per  Field 
C.  J. ;  Liibert  v,  ChauTitean,  3  Cal.  458, 
462,  per  Wella  J. ;  Jones  i^.  Steamship 


Cortes,  17  Cal.  487,  497.  per  Cope  J.; 
Sampson  v.  Shaeffer,  3  Cal.  196,  205,  per 
Wells  J.;  Miller  v.  Van  Tassel,  24  CaL 
458,  463,  per  Rhodes  J. ;  Richmond  &  L. 
Tump.  Co.  V.  Rogers,  7  Bush,  532,  535; 
Uowland  v.  Needham,.  10  Wis.  495. 

s  Eldridge  v.  Adams,  54  Barb.  417, 419, 
per  James  J. 
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right  in  the  plaintiff,  an  injury  to  that  right  by  the  defendant, 
and  consequent  damage.     What  facts  do  in  this  sense  establish  a 
cause  of  action  is  determined  by  the  general  rules  or  principles 
of  law  respecting  rights  and  wrongs,  and  by  a  long  course  of 
adjudication  and  practice  applying  these  rules  to  particular  actions 
under  the  long-established  rule  of  pleading,  that  the  declaration 
must  state  the  facts  which  constitute  the   plaintiff^s    cause  of 
action.  .  .  .  The  code  does  not  authorize  a  recovery    upon  a 
statement  of  facts  which  did  not  constitute  a  cause  of  action  in 
%ome   form   before   the  code  was  adopted     And  therefore   the 
former  precedents  and  rules  and  adjudications  may  now  be  re- 
sorted to  as  authoritative,  except  so  far  as  they  relate  to  the  dis- 
tinctions between  the  different  forms  of  action,  or  to   merely 
formal   or  technical  allegations."^    To  this  clear  and  accurate 
exposition  I  can  add  nothing  which  will  increase  its  efficacy  as 
the  enunciation  of  the  general  principle.     The  final  effect  pro- 
duced  by  the  reform  legislation  in   abolishing  all  distinctions 
between  actions  may  be  expressed  in  the  following  manner :  No 
inquiry  is  now  to  be  made  whether  the  action  is  '^  trespass,"  or 
"  trover,"  or  "  assumpsit,"  or  any  other  of  the  ancient  common- 
law  forms,  nor,  except  for  the  single  purpose  of  determining  the 
proper  tribunal  for  its  trial,  whether  it  is  legal  or  equitable ;  all 
these  forms  and  classes  are  utterly  abrogated.^    For  this  reason, 
the  various  rules  which  pertain  to  each  of  these  common-law 
forms  of  action,  which  distinguished  one  from  the  other,  which 
determined  .the  peculiar  nature  and  object  of  each,  and  which 
regulated  the  proceedings  in  each,  are  no  longer  to  be  invoked. 

^  HiU  0.  Barrett,  14  B.  Mon.  83,  85.  tained.    See  also  Bates  v,  Drake  (1908), 

See  JohaDoeeson  v.  Borschenins,  35  Wis.  28  Wash.  447,  68  Pac.  961,  in  which  the 

131,  135 ;  Haaghton  v,  Newberrj,  69  N.  C.  coart  refers  to  the  "  form  "  of  the  action 

456, 459-461.  Id  a  different  sense  than  that  suggested  in 

3  [^In  the  case  of  Draper  v.  Brown  (1902),  the  text.    Seals  v.  Angnsta  Rj.  Co.  (1897), 

115  Wis.  361,  91  N.  W.  1001,  whether  a  102  Ga.  817,  29  8.  £.  116;   Hamilton  r. 

demurrer  shoald  he  sostained  was  held  to  Handle  (1898),  103  Ga.  788,  30  S.  £.  658. 

depend  npon  the  answer  to  the  inquiry  But  see  Casgrain  o.  Hamilton  (1896),  92 

whether  the  action  was  legal  or  equitable.  Wis.  179,  66  N.  W.  118;    Rood  v,  Taft 

The  ground  urged  for  sustaining  the  de-  (1896),  94  Wis.  380,  69  N.  W.  183;  State, 

murrer  in  this  case  was  that  "two  or  more  ex  rd.  v.  Helms  (1898),  101  Wis.  280,  77 

causes  of  action   have  been  improperly  N.  W.  194 ;  Joseph  Dessert  Lumber  Co. 

united  in  the  complaint."    It  was  overruled  v.  Wadleigh  ( 1 899),  103  Wis.  31 8, 79  N.  W. 

by  the  court  below,  and  this  was  affirmed  237 ;  Francisco  t*.  Hatch  (1903),  117  Wia 

by  the  Supreme  Court;  but  the  opinion  242,  93  N.  W.  1118.     See  also  note  li 

shows  that  if  the  action  had  been  a  legal  p.  9,  supra.'^ 
one,  the  demurrer  would  have  been  sns- 
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It  is  simply  an  abuse  of  language  to  say  that  the  ancient  forms 
of  action  have  been  abolished,  and  that  any  of  the  rules  which 
were  based  upon  the  existence  of  these  forms,  and  had  no  rele- 
vancy except  in  connection  therewith,  are  retained.  The  only 
question  is,  Would  the  facts  stated  have  enabled  the  plaintiff  to 
maintain  any  of  the  common-law  actions  or  a  suit  in  equity? 
This  is,  however,  identical  with  the  rule  already  given,  that  the 
primary  rights  created  by  the  law,  and  the  wrongs  committed 
against  them,  and  the  remedial  rights  resulting  from  such  wi*ongs, 
are  unaffected  by  the  legislation  which  only  aims  at  a  reform  in 
the  procedure. 

§  47.    *109.    XUnstrative  Bacamples  of  Oootrine  Reached.     Differ- 
ence in  Form  of  Diecnesion  under  the  Old  System  and  the  Ne^v. 
Danger  herein.     The  general  doctrine  thus  reached  may  be  prop- 
erly illustrated  by  one  or  two  examples  which  will  serve  to  fix  its 
exact  meaning  and  application.     Under  the  former  system,  the 
person  who  had  the  actual  possession,  or  the  immediate  right  to 
the  possession,  of  a  chattel  which  had  been  taken  and  carried 
away  or  destroyed  by  the  wrong-doer,  might  recover  his  compen- 
satory damages  in  the  action  of  ^  trespass."    To  maintain  it,  the 
possession  or  immediate  right  thereof  was  an  essential  element, 
and  the  plaintiff  jrecovered  the  value  of  the  article  as  the  measure 
of  his  damages.     If,  however,  the  plaintiff  had  merely  a  contin- 
gent or  prospective  interest,  without  right  of  immediate  posses- 
sion, in  a  chattel  which  was  at  the  time  the  general  property  of 
another,  his  appropriate  action  for  the  taking,  destruction,  or  con- 
version of  the  chattel  by  a  wrong-doer,  was  ^^  case,"  and  his  dam- 
ages were  a  compensation  for  the  pecuniary  loss  actually  sustained. 
The  distinctions  between  these  two  actions  have  been  abolished ; 
but  the  distinctions  between  the  primary  rights  and  the  wrongs 
which  constitute  the  two  causes  of  action  cannot  be  removed. 
Now,  as  before,  if  the  owner  in  possession  sues  for  the  taking 
or  destruction  of  his  chattel,  he  will  recover  its  value  as  his 
damages,  while  if  the  holder  of  a  contingent  future  interest, 
unaccompanied  by  possession,  sues  for  the  taking  or  destruction, 
he  will  recover  the  value  of  his  interest.    In  the  one  case  the 
plaintiff  must  establish  his  possessory  right  if  he  seeks  to  obtain 
the  value  of  the  chattel  as  his  compensation ;  in  the  other  case 
the  value  of  his  contingent  interest  will  be  proved  and  fixed 
by  the  jury.     These  elements  and  features,  however,  do  not  belong 
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to  the  action  as  a  judicial  instrument  for  establishing  a  right ;  they 
belong  to  the  primary  and  remedial  rights  themselves,  which  are 
unchanged  by  the  codes.     In  the  former  system  of  procedure,  in 
the  works  of  text-writers,  and  in  the  judgments  of  courts,  the 
discussion  and  determination  of  these  unchangeable  primary  and 
remedial  rights  was  always  intimately  connected  with,  and  made 
an  essential  part  of,  the  discussion  and  determination  of  the  rules 
as  to  external  form  in  the  action  itself,  so  that  it  was  difficult,  if 
not  impossible,  to  distinguish  them.     From  the  very  nature  of  the 
common-law  system  of  procedure,  as  well  as  from  the  judicial 
habit  of  mind  which  it  produced,  the  courts  seldom,  if  ever,  passed 
upon  the  existence  of  the  primary  or  the  remedial  right  in  the 
abstract;   they  decided  rather  whether  the  action  was  of  the 
proper  form,  or  the  averments  of  the  pleadings  were  of  the  proper 
nature,  to  maintain  the  primary  right  asserted,  and  to  enforce  the 
remedial  right  claimed  to  have  arisen.     The  result  was  that,  in  the 
standard  treatises  and  digests,  primary  and  remedial  rights  were 
classified  and  arranged  under  the  various  forms  of  action  known 
to  the  common-law  procedure.     These  forms,  with  all  their  inci- 
dents, have  been  swept  away ;  but  there  is  danger  lest  the  tech- 
nical rules  which  have  been  abrogated  should  be  confounded 
with  the  principles  relating  to  rights  and  remedies  which  remain 
unaffected  by  the  reform.^ 

§  48.  *  110.  Distinction  between  Aotions  ex  contraotn  and  those 
ez  deUoto  Fresenred.  Eleotion.  This  Distinction  relates  to  Cause 
of  Action.  A  particular  feature  of  distinction  between  actions  — 
or  rather  between  the  rights  upon  which  actions  are  based  —  which 
existed  under  the  common-law  system  has  been  preserved  under 
the  new  procedure.  The  general  classification  being  made  of 
actions  ex  contractu  and  those  ex  delicto^  there  were  many  cases  in 
which  a  party  who  had  suffered  a  wrong  by  the  conversion  or  the 
taking  and  carrying  away  of  his  chattels  might  waive  the  tort, 
and  bring  an  action  of  assumpint  upon  the  wrong-doer's  implied 
promise  to  pay  the  price  of  the  articles  taken.  The  same  elec- 
tion still  exists.  Wherever  the  plaintiff  who  could  sue  in  "tres- 
pass "  or  "  trover  "  might,  if  he  chose,  bring  "  assumpsit,"  he  may 
now  waive  the  tort,  and  maintain  an  action  upon  an  implied  prom- 
ise and  recover  the  price  of  the  goods  as  though  there  had  been 
a  sale.     This  choice,  however,  does  not  relate  to  the  external  form 

^  See  aark  v.  Bates,  1  Dak.  42;  Froat  v.  Hardin,  56  Ind.  165. 


ESSENTIAL  DIFFBBCNCES  BETWEEN  ACTIONS. 


75 


of  an  action ;  it  relates  to  the  very  cause  of  action  itself,  —  to  the 
unchangeable  rights  which  are  to  be  protected  and  enforced  by 
the  judicial  proceeding.  In  one  instance,  the  plaintiff  is  permitted 
to  view  the  transaction  as  an  injury  to  his  property  by  which  he 
has  sustained  damages  which  amount  to  the  entire  value  of  that' 
property.  In  the  other,  he  views  the  transaction  as  a  sale,  by 
which  the  title  to  the  property  has  passed  to  the  defendant,  and  a 
duty  to  pay  the  price  rests  upon  him.  For  reasons  of  public 
policy,  the  law  allows  the  injured  party  to  make  his  choice  be- 
tween these  two  quite  different  versions  of  the  same  transaction ; 
and,  although  one  of  them  may  be  a  fictitious  view,  substantial 
justice  is  done  thereby.  It  is  plain,  however,  that  this  rule  has 
jio  connection  with  the  external  forms  of  action  ;  it  has  reference 
only  to  the  rights  and  delicts  which  lie  back  of  all  actions.^ 

§  49.  *111.  Conolnslon.  Critioism  of  the  Author.  Difference 
in  the  Two  Systems  of  Prooednre.  In  conclusion,  as  the  distinc- 
tions between  the  common-law  forms  of  action  are  abolished,  the 
practice  since  the  codes,  sometimes  indulged  in  even  by  courts  in 
their  solemn  judgments,  of  retaining  the  ancient  nomenclature, 
and  of  describing  a  given  cause  as  "  trespass,"  "  trover,*'  "  assump- 
sit," and  the  like,  is  productive  of  confusion,  and  of  confusion 
alone.  No  practical  rules  or  doctrines  in  the  administration  of 
justice  according  to  the  reformed  system  of  procedure  result  from 
these  old  forms ;  no  practical  aid  in  the  decision  of  a  cause  is 
to  be  obtained  from  regarding  it  as  "  trespass,"  or  "  trover,"  or 
^^  assumpsit,"  or  from  the  giving  it  any  other  name  ;  no  difficul- 
ties are  removed  nor  doubts  cleared  up  by  a  resort  to  this  method 
of  description.  On  the  other  hand,  there  is  a  constant  tendency 
to  associate  with  these  names  the  rules  and  doctrines  which  were 
oace  inseparable  from  them,  but  which  have  been  in  the  most 
positive  manner  abrogated  by  the  legislature ;  in  fact,  much  of 
the  doubt  and  confusion  which  even  yet  accompany  the  adminis- 
tration of  justice  in  those  States  which  have  adopted  the  reformed 


1  As  to  actions  tx  contractu  and  ex  de- 
licto,  see  Goss  r.  Board  of  Commissioners, 
4  Colo.  468,  Pierce  v.  Carey,  37  Wis.  232  ; 
Froat  V.  Hardin,  56  Ind.  165 ;  Greeutree  v. 
Roeenstock,  61  N.  Y.  583,  588-590,  Fields 
r.  Bland.  81  id.  239 ;  Nendecker  v.  Kobl- 
berj^.  81  id.  296;  Neftet  v.  Lif^htstoue,  77 
id«96;  Harrington  v.  Brace,  84  id.  103; 


Sparman  v  Keim.  83  id.  245,  249 ;  Lock- 
wood  tt.  Qnackenbusb,  83  id.  607;  Co- 
naughty  V.  Nichols,  42  id.  83  ;  Ledwich  i;. 
McRim,  53  id.  307.  316;  Koss  v.  Mather, 
51  id  108;  Matthews  v.  Cady,  61  id.  651  ; 
Graves  v.  Waite,  59  id.  1 56 ;  Lataillade  v. 
Oreoa.  91  Cal.  565;  and  pott,  §§  *554- 
•564,  •567-»573. 
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system  of  procedure,  is  due  to  a  retention  of  these  names  by  the 
bench  and  the  bar ;  and  I  beheve  that  the  reform  itself  will  never 
produce  its  full  results  in  simplicity  and  scientific  accuracy  until 
the  ancient  nomenclature  is  utterly  forgotten  or  banished  from 
the  courts.  The  two  systems  of  procedure  are  so  entirely  differ- 
ent, they  are  based  upon  notions  so  absolutely  unlike,  that  any 
intermingling  of  their  elements  is  impossible  ;  the  one  which  has 
been  introduced  by  the  legislative  will  must  be  left  to  be  de- 
veloped according  to  its  own  distinctive  principles,  without  any 
interference  from  that  which  has  been  abcmdoned  and  discarded. 
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CHAPTER  SECOND. 

THE  PARTIES  TO  THE  CIVIL  ACTION. 

SECTION  FIRST. 
THE  STATUTORY  PROVISIONS  AND  THEIR  GENERAL  PRINCIPLES. 

§  50.  *  112.  Introductory.    Ftuidamental  Difference  between  Ziegal 
and  Equitable  Aotiona  in  respect  to  Parties.     Intention  Shown  in 
the  Codes  to  adopt  Equitable  Theory.     The  second  of  the  distinc- 
tive features  which  belong  to  and  characterize  the  single  civil 
action  of  the  American  system  consists  of  the  principles  and  rules 
adopted  in  respect  of  the  parties  thereto.     Under  the  old  procedure 
the  rules  which  governed  the  parties  to  actions  at  law,  and  those 
which  regulated  the  parties  to  suits  in  equity,  stood  in  marked 
contrast  with  each  other ;  in  fact,  the  fundamental  conception  of 
these  two  judicial  instruments  was  radically  unlike.     It  will  be 
sufficient  to  mention  one  of  these  essential  difiFerences.     In  an 
action  at  law  the  plaintiff  must  be  a  person  in  whom  is  vested 
the  whole   legal  right  or  title ;   and,  if  there  were  more  than 
one,  they  must  all  be  equally  entitled  to  the  recovery:     So  far  as 
the  mere  recovery  is  concerned,  the  right  must  dwell  in  them  all 
as  a  unit,  and  the  judgment  must  be  in  their  favor  equally.     The 
defendants,  on  the  other  hand,  must  be  equally  subject  to  the 
common  liability,  so  that,  even  if  it  were  possible  for  the  jury  to 
find  a  separate  verdict  against  each,  the  same  and  single  judgment 
must  be  rendered  against  them  all  in  a  body.     In  other  words, 
whatever  might  be  the  nature  of  the  antecedent  right  or  liability, 
whatever  antecedent  power  there  might  be  of  electing  to  sue  by 
one  or  all  and  against  one  or  all,  after  the  election  is  made  to 
sue  by  or  against  all,  the  recovery  is  necessarily  joint,  and  the 
burden  of  the  remedy  is  necessarily  joint.     The  suit  in  equity 
was  hampered  by  no  such  arbitrary  requirements.     Two  general 
and  natural  principles  controlled  its  form  :  firnt^  that  it  should  be 
prosecuted  by  the  party  really  in  interest,  although   with  him 
inight  be  joined  all  others  who  had  an  interest  in  the  subject- 
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matter  and  in  obtaining  the  relief  demanded ;  and^  secondly^  that 
all  persons  whose  presence  is  necessary  to  a  complete  determi- 
nation and  settlement  of  the  questions  involved  shall  be  made 
parties,  so  that  in  one  decree  their  various  rights,  claims,  interests, 
and  liabilities,  however  varying  in  importance  and  extent,  may  be 
determined  and  adjudicated  upon  by  the  court.     As  the  methods 
adopted  by  the  chancellor  did  not  require  him  to  pronounce  a 
judgment  in  favor  of  all  the  plaintiffs,  nor  indeed  in  favor  of 
plaintiffs  alone,  and  against  all  the  defendants,  nor  indeed  against 
defendants  alone,  it  was  not  a  matter  of  vital  importance  whether 
a  particular  person  who  was  made  a  party  should  be  a  plaintiff 
or  a  defendant.     It  was  possible  to  give  relief  to  defendants  as 
against  each  other  or  against  plaintiffs.     It  must  not  be  under- 
stood that  no  order  or  method  was  observed  in  the  disposition  of 
parties ;  but,  without  discussing  the  Tarious  rules  in  detail,  it  is 
sufficient  for  my  present  purpose  to  point  out  this  fundamental 
difference  in  conception  between  legal  and  equitable  actions.  -^The 
intention  plainly  shown  in  the  various  State  codes  of  procedure 
is  to  adopt  the  general  equity  theory  of  parties,  rather  than  the 
legal  theory,  and  to  apply  it  to  the  single  civil  action  in  all  cases, 
whatever  be  the  nature  of  the  primary  right  to  be  protected  or 
of  the  remedy  to  be  obtained^"  How  far  this  intention  has  been 
expressed,  how  completely  it  has  been  carried  out  in  the  legisla- 
tion of  the  several  States,  will  be  seen  from  the  provisions  them- 
selves to  be  immediately  quoted.^  After  making  these  extracts 
and  grouping  them  properly,  I  shall  very  briefly  point  out  their 
general  similarity  and  their  special  divergencies  from  the  common 
type,  and  shall  then  proceed  in  the  succeeding  sections  of  the 
present  chapter  with  a  careful  discussion  of  each  separate  provi- 
sion.    It  will  be  seen  that  there  is  an  almost  complete  identity 
in  many  of  these  statutory  rules  as  they  are  expressed  in  the  va- 
rious codes,  although  in  some  of  them  the  equitable  theory  has 
been  more  fully  carried  out  in  detail. 

§  51.  *113.  Gheneral  Code  ProvisioiiB.  ^^  Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest  except  as 
otherwise  provided  .  .  .  .,  but  this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing  in  action  not  arising  out  of 
contract."  ^    The  same  appears  slightly  varied  in  a  few  States, 

1  [Indiana.  Bums' St..  1901,  §251.]  §4;  [Kentucky,  §18;  Washington,  Bal. 
Kansas,  §  26 ;  Oregoii,  §§  27, 379 ;  Nevada,     Code,  §  4824 ;  Oklahoma,  St.,  1893,  §  3896; 
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as  follows :  "  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  is  otherwise  provided  by 
law."^  In  some  codes  the  form  is  that  first  given  above,  but 
to  it  is  added  the  following  clause :  ^'  But  an  action  may 
be  maintained  by  the  grantee  of  land  in  the  name  of  the 
grantor,  or  his  or  her  heirs  or  legal  representatives,  when  the 
grant  or  grants  are  void  by  reason  of  the  actual  possession  of  a 
person  claiming  under  a  title  adverse  to  that  of  the  grantor  at  the 
time  of  the  delivery  of  the  grant,  and  the  plaintiff  shall  be  allowed 
to  prove  the  facts  to  bring  the  case  within  this  provision."  *  In 
Nebraska  the  following  provision  is  added :  '^  The  assignee  of  a 
thing  in  action  may  maintain  an  action  thereon  in  his  own  mime 
and  behalf  without  the  name  of  the  assignor."  ^ 

§  S2.  *  114.  Same  Bubjeot.  '^  In  the  case  of  an  assignment  of 
a  thing  in  action,  the  action  by  the  assignee  is  without  preju- 
dice to  any  set-off  or  other  defence  existing  at  the  time  of  or 
before  notice  of  the  assignment ;  but  this  section  does  not  apply 
to  a  negotiable  promissory  note  or  bill  of  exchange  transferred 
in  good  faith  and  upon  good  consideration  before  maturity."* 
^*  When  the  action  is  brought  by  the  assignee  of  a  claim  arising 
out  of  contract  not  assigned  by  indorsement  in  writing,  the 
assignor  shall  be  made  a  defendant  to  answer  as  to  the  assign- 


WiKonsin,  St.,  1898,  §  2605 ;  Minnesota, 
St.,  1894,  f  5156 ;  Missouri,  Rev.  St.,  1899, 
§54a] 

1  Ohio,  §  25  ;  Cal.  §  367 ;  Iowa,  §  2543 ; 
[Utah,  Rer.  St.,  1898,  §  290^;  North 
Dakota,  Rev.  Codes,  1899,  §  5221 ;  Mon- 
tana, §  570;  Washington,  Bal.  Code, 
§4824;  Idaho,  Code  Civ.  Pro.,  1901,  §  3155 ; 
Wyoming,  Bev.  St.,  1899,  §  3467;  CoU 
orado,  §  3 ;  Arkansas,  Hand.  &  Hill 's  Dig., 
{  5623;  Nebraska,  §  29 ;  New  York,  Code 
Cir.  Pro.,  §  449,  bnt  see  provisions  cited 
in  following  note.  Arizona,  Rev.  St.,  1901 , 
S1299. 

«  New  York,  §  111  (1501,  449,  1909, 
1910) ;  Sonth  Carolina,!  134;  N.  C.  §  55. 
[South  Dakota,  Ann.  St,  1901,  §  6070.3 

*  [Nebraska,  §  30;  Connecticut,  Gen.  St., 
1902,  S  631,  where  the  following  is  the 
entire  statnte  on  the  subject,  without  the 
provision  as  to  the  real  party  in  interest : 
'*Tbe  assignee  and  equitable  and  bonajidt 
owner  of  any  chose  in  action,  not  nego- 
tiable, may  sue  thereon  in  his  own  name ; 


but  he  shall,  in  his  complaint,  allege  that 
he  is  the  actual,  bma  fidt  owner  thereof, 
and  set  forth  when  and  how  he  acquired 

title  thereto."^ 

«  New  York,  §  112  (502,  1909,  1910) ; 
Ohio,  S  26;  Kansas,  §  27;  California, 
§  368;  South  Carolina,  §  135;  Oregon, 
§§  28,  382 ;  Nevada,  §  5  ;  Iowa,  §  2546, 
somewhat  different  in  form  from  the  text ; 
N.  C.  §  55  ;  CUtah,  Rev.  St.,  1898,  §  2903  ; 
North  Dakota,  Kev.  Codes,  1899,  %  5222; 
South  Dakota,  Ann.  St.,  1901,  §  6071 ; 
Arizona,  Rev.  St.,  1901,  §  1301 ;  Okla- 
homa, St.,  1893,  §  3899  ;  Washington,  Bal. 
Code,  §  4835 ;  Montana,  §  571  ;  Idaho, 
Code  Civ.  Pro.,  1901,  §  3156;  Wyoming, 
Rev.  St.,  1899,  §  3467;  Colorado,  §  4; 
Connecticut,  Gen.  St.,  1902,  §  650,  in  a 
form  somewhat  different  from  that  given 
in  the  text;  Indiana,  Burns'  St.,  1901, 
§  277 ;  Nebraska,  §  31 ;  Wisconsin,  St., 
1898,  §  2606 ;  Minnesota,  St.,  1894,  §  5157 ; 
Kentucky,  \  19.^ 
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ment  or  bis  interest  in  the  subject  of  tbe  action ;  *'  and  tbis  is 
followed  by  the  provision  in  reference  to  set-ofif  or  other  defences 
contained  in  tbe  last  citation.^ 

§  53.   *  115.   Same  Subject.     ^'  An  executor,  an  administrator, 
a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  tbe  peraon  for  whose 
benelit  the  action  is  prosecuted.     A  trustee  of  an  express  trust 
within  the  meaning  of  tbis  section  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another."  *'*    The  same  as  slightly  varied  :    "  An  ex- 
ecutor, administrator,  trustee  of  an  express  trust,  a  person  with 
whom  or  in  whose  name  a  contract  is   made  for  tbe  benefit  of 
another,  or  a  person  expressly  authorized  by  statute,  may  bring 
an  action  without  joining  with  him  the  person  for  whose  benefit 
it  is  prosecuted.     Officers  may  sue  and  be  sued  in  such  name  as 
is  authorized  by  law,  and  official  bonds  may  be  sued  upon  in  the 
same  way."  ' 

§  54.  *116.  Same  Subject.  ^'All  persons  having  an  interest 
in  the  subject  of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  as  otherwise  provided  in  this 
title."*  "Any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy,  adverse  to  the  plaiikiff,  or 
who  is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  questions  involved  "therein."^    In  a  few  codes  the 


1  ^Indiana,  Burns'  St.,  1901,  §  277.] 

2  New  York,  i  113  (449);  California, 
§  369 ;  South  Carolina,  §  136 ,  Oregon, 
§  29 ;  Nevada,  §  6 ;  North  Carolina.  §  57 ; 
CUtah,  Rev.  St.,  1898,  §  2902,  North  Da 
kota.  Rev.  Codes,  1899,  §  5223;  Soath 
Dakota,  Ann.  St.,  1901,  §  6072;  Arizona, 
Rev.  St.,  1901,  §§  1299,  1300;  Washing- 
ton, Bal.  Code,  §  4825 ;  Montana,  §  570 ; 
Idaho,  Code  Civ.  Pro.,  1901,  §  3157 ;  Colo- 
rado,  §  5;  Arkamias,  Sand.  &  Hill's  Dig., 
§  5626 ;  Connecticut,  Gen.  St.,  1902,  §  620, 
where  only  the  first  sentence  quoted  in 
the  text  appears;  Wisconsin,  St.,  1898, 
§  2607;  Missouri,  Rev.  St.,  1899,  §  541; 
Minnesota,  St..  1894,  §  5158;  Indiana, 
Burns'  St.,  1901,  §  252.] 

8  Ohio,  §  27 :  Kansas,  §  28 ;  Iowa, 
§  2544,  [Oklahoma,  St.,  1893,  §  3900; 
Wvoming,  Rev.  St.,  1899,  §  3469;  Ken- 
tueky,  §  21,  in  a  somewhat  different  form ; 
Nebraska,  §  32  ] 


*  New   York.  §  117  (446) ;  Ohio,  §  34  ; 
Kansas,   §  35  ;  California,  §§  378,  381 ; 
Iowa,   §   2545;   South  Carolina,  §   140; 
Oregon.  §  380,  but  limited  to  equitable 
actions;  Nevada,  §  12;  N.  C.  §  60;  [Utah, 
Rev.   St.,    1898.   §   2913;  North  Dakota, 
Rev.  Codes,  1899,  §  5229 ;  South  Dakota, 
Ann.  St.,  1901,  §  6077;  Oklahoma.  St., 
1893,  §   3907;    Washington,   Bal.  Code, 
§  4833. in  somewhat  different  form ;  Mon- 
tana, §  580  ;  Idaho,  Code  Civ   Pro.,  1901, 
§  3166  ,  Wyoming,  Rev.  St.,  1899,  §  3479; 
Colorado,  §  10;  Arkansas,  Sand.  &  Hill's 
Dig  ,  §  5629;  Connecticut,  Gen.  St.,  1902, 
§  617:   Indiana,   Bums' St.,  1901,  §  263; 
Nebraska.   §  40;    Wisconsin,    St.,   \99S, 
§  2602;  Missouri,  Rev.  St.,  1899,  $  542; 
Kentucky,  §  22.] 

*  Ohio.  §  35 ;  Kansas,  §  36 ;  Iow.%. 
§  2547;  Nebraska,  §  38;  Nevada.  §  13; 
Oregon,  §  380,  limited  to  equitable  ac- 
tions;   QOklahoma,    St.,    1893,  {   3908; 
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same  provision  appears,  but  added  to  it  is  the  following  clause : 
^And  in  an  action  to  recover  possession  of  real  estate  the  land- 
lord and  tenant  thereof  may  be  joined  as  defendants;  and  any 
person  claiming  title  or  a  right  of  possession  to  real  estate  may 
be  made  a  party  plaintiff  or  defendant  as  the  case  may  require  to 
any  such  action."  ^ 

§  55.  *  117.  Sama  Snbjaot.  ^  Of  the  parties  to  the  action 
those  who  are  united  in  interest  must  be  joined  as  plaintiffs  or 
defendants ;  but,  if  the  consent  of  any  one  who  should  have  been 
joined  as  plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint. 

^When  the  question  is  one  of  a  common  or  general  in- 
terest of  many  persons,  or  when  the  parties  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole.'' ^ 

§56.  *118.  Same  Subject.  ^^  Persons  severally  liable  upon 
the  same  obligation  or  instrument,  including  the  parties  to  bills 
of  exchange  and  promissory  notes,  may  all  or  any  of  them  be 
included  in  the  same  action  at  the  option  of  the  plaintiff."^    The 

Washington,  Bal.  Code,  §  4833,  in  some-  California  code,  §  384,  except  that  "  copar- 

what  different  form ;  Wyoming,  iiev.  St.,  ceoen  '*  in  substitnted  in  place  of  "  co- 

1899,  §  3480 ;   Colorado,  §  11 ;  Arkansas,  partners."    [Utah,  Rev.  St.,  1898,  §  2917  ; 

Hand.  &  Hill's  Dig.,  §  5630 ;  Connecticut,  North  Dakota,  Rev.  Codes,  1899,  §  5232 ; 

GRn.St.,1902,§  618;  Wisconsin,  St.,  1898,  South  Dakota,  Ann.   St.,   1901,  §  6079; 

§  2603 ;  Mliana,  Bums'  St.,  1901,  §  269 ;  Arizona,  Rev.  St.,  1901,  §  1313 ;  Montana, 

Kentocky,  §  23-3  §  584 ,  Idaho,  Code  Civ.  Pro.,  1901 ,  §  3170 ; 

^  New  York,  §  118  (447,  1503,  1598) ;  Colorado,  §  12;  Indiana,  Bums'  St.,  1901, 

California,  §§  379,  380;  South  Carolina,  §  270;  Wisconsin,  St.,  1898,  §  2604.^    In 

§  141 ;  N.  C.  §  61 ;  [Utah,  Rev.  St.,  1898,  the  following  States  it  is  separated  into 

§2914;  North  Dakota,  Rev.  Codes,  1899,  t wo  sections  corresponding  to  the  two  para- 

§5230;  South  Dakota,  Ann.  St.,  1901,  graphs  of  the  text :  Ohio,  §§  36,  37  ;  Kan- 

|€078;  Montana,!  581;  Idaho,  Code  Civ.  sas,   §§   37,   38;   Iowa.    §§    2548.    2549; 

Pro.,  1901,  §  3167;    Missouri,  Rev.  St.,  [Kentucky,!! 24, 25;  Oklahoma, St,  1893, 

1899,  §543.3  §§  ^^^»  3^^^:   Washington,  Bal.   Code, 

s  This  provision  is  thus  given  in  one  !!  4833,  4834;  Wyoming,  Rev.  St.,  1899, 
section  in  New  York,  !  119  (448);  Cali-  §!  3481,  3482,  Arkansas,  Sand.  &  Hill's 
iomia,  !  382;  S.  C.  !  142;  N.  C.  !  62 ;  Dig.,  !!  5631,  5632;  Connecticut,  Gen.  St., 
Oregon,  §381,  limited  to  equitable  actions;  1902,  !!  617,  619,  with  a  separate  pro- 
Nevada,  !  14,  adding,  however,  to  the  vision,  !  589,  allowing  several  actions  by 
lection  as  given  in  the  text  the  following  jomt  tenants  and  tenants  in  common  ; 
claoM:  **  Tenants  in  common,  joint  ten-  Nebraska, !!  42,  43.  In  Missouri,  the  first 
tnts,  and  copartners,  or  any  number  less  paragraph  only  is  enacted,  and  is  Rev.  St., 
tban  all,  may  jointly  or  severally  bring,  or  1899,  !  544.^ 

defend,  or  continue,  the  prosecution  or  *  New  York,  !  120  (454) ;  Kansas,!  39; 

defence  of  any  action  for  the  enforcement  Ohio,  !  38;    California,  !  383,  adding, 

of  the  rights  of    such    person    or   per-  "  and  sureties  on  the  same  or  separate  in- 

Ions."  The  same  provision  is  found  in  the  strnment,"  after  the  words  "  promissory 
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corresponding  provision  in  some  of  the  States  is  much  more  full, 
and  more  explicitly  alters  the  common -law  rules  in  respect  to 
joint  debtors.     "Persons  severally  liable  on  the  same  contract, 
including  the  parties  to  bills  of  exchange  and  promissory  notes, 
common  orders  and  checks,  and  sureties  on  the  same  or  separate 
instruments,  may  all  or  any  of  them,  or  the  representatives  of 
such  as  may  have  died,  be  sued  in  the  same  action  at  the  plain- 
tiff's option."^     "Every  person  who  shall  have  a  cause  of  action 
against  several  parties,  including  parties  to  bills  of  exchange  and 
promissory  notes,  and  be  entitled  by  law  to  a  satisfaction  there- 
for, may  bring  suit  thereon  jointly  against  all,  or  as  many  of  the 
persons  liable  as  he  may  think  proper;  [and   he   may,    at  his 
option,  join  any  executor  or  administrator  or  other  person  liable 
in  a  representative  character,   with  others  originally  liable/']^ 
"  When  two  or  more  persons  are  bound  by  contract  or  by  judg- 
ment,  decree,  or  statute,  whether  jointly  only,  or   jointly  and 
severally,  or  severally  only,  including  the  parties  to  negotiable 
paper,  common  orders  or  checks,  and  sureties  on  the  same  or 
separate   instruments,  or  by  any  liability  growing   out  of  the 
same,  the  action  thereon  may  at  the  plaintiff's  option  be  brought 
against  all  or  any  of  them.     When  any  of  those  so  bound  are 
dead,  the  action  may  be  brought  against  any  or  all  of  the  sur- 
vivors, with  any  or  all  of  the  representatives  of  the  decedents 
or  against  any  or  all  of  such  representatives.    An  action  or  judg- 
ment against  any  one  or  more  of  several  persons  jointly  bound 
shall  not  be  a  bar  to  proceedings  against  the  others."^ 


notes ;  "  S.  C.  §  143 ;  N.  C.  §  63 ;  Oregon, 
§  36,  382 ;  Nevada,  §  15;  [Mionesota,  St., 
189-(,  §  5166,  *'and  sureties  on  the  same 
instrument ; "  Utah,  Rev.  St.,  1898,  §  2918 ; 
North  Dakota,  Rev.  Codes,  1899,  §  5223,  in 
somewhat  different  form ;  South  Dakota, 
Ann.  St.,  1901,  §  6080,  same  form  as  in 
North  Dakota;  Arizona,  Rev.  St,  1901, 
§  1306,  in  somewhat  different  form ; 
Oklahoma.  St.,  1893,  §  3911  ;  Washington, 
Bal.  Code,  §  4836 ;  Montana,  §  585 ;  Idaho, 
Code  Civ.  Pro.,  1901,  §  3171  ;  Wyoming, 
Rev.  St,  1899,  §  3483;  Colorado,  §13; 
Indiana.  Bums'  St..  1901,  §  271 ;  Nebraska, 
§  44;  Wisconsin,  St,  1898,  §  2609.] 

1  QKentuckj,  §  26 ;  Arkausas,  Sand.  & 
Hill's  Dig  ,  §  5633.] 

2  QMissouri,  Rev.  St,  1899,  §545] 


»  Powa,  Code,  1897.  §  3465;  Ken- 
tncky,  §  27,  in  slightly  different  form ;  At- 
kansas.  Sand.  &  Hill's  Dig.,  §  5634,  same 
as  Kentucky.]  In  Kansas  all  joiot  con- 
tracts are  declared  to  be  joint  and  several ; 
on  the  death  of  one  or  more  of  the  joint 
promisors  or  obligors,  the  right  of  action 
exists  against  the  representatives  of  tbe 
deceased  and  against  the  survivors ;  when 
all  die  the  right  of  action  exists  against 
the  representatives  of  all  the  deceased 
debtors :  in  all  cases  of  joint  obligations 
or  joint  "  assumptions "  of  partners  or 
others,  the  action  may  be  prosecuted 
against  any  one  or  more  of  those  who 
are  so  liable.  QGen.  St,  1901,  §§  ^^ 
1194] 
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§57.  *119.  Same  Snbjeot.  ^(1)  The  court  may  determine 
any  controversy  between  the  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights;  but  when  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the  coui*t 
must  cause  them  to  be  brought  in. 

^  (2)  When,  in  an  action  for  the  recovery  of  real  or  personal 
property,  a  person  not  a  party  to  the  action,  but  having  an  inter- 
est in  the  subject  thereof,  makes  application  to  the  court  to  be 
made  a  party,  it  may  order  him  to  be  brought  in  by  the  proper 
amenclment. 

"^(3)  A  defendant  against  whom  an  action  is  pending  upon  a 
contract,  or  for  specific  real  or  personal  property,  may  at  any 
time  before  answer  upon  affidavit  that  a  person  not  a  party  to 
the  action,  and  without  collusion  with  him,  makes  against  him  a 
demand  for  the  same  debt  or  property,  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  the  court  for  an  order  to 
substitute  such  person  in  his  place  and  discharge  him  from  lia- 
bility to  either  party,  on  his  depositing  in  court  the  amount  of 
the  debt,  or  delivering  the  property  or  its  value  to  such  person 
as  the  court  may  direct,  and  the  court  may  in  its  discretion  make 
the  order."* 

§  sa.    *  120.    Special  Code  Provisions.      The  following   special 

provisions,  found  in  several  of  the  States,  are  quoted,  not  because 
they  are  necessarily  involved  in  the  general  theory  of  the  re- 

I  In  the  following;  States  these  provi*  first  and  third  suhdirisions  of  the  text, 
cionn  form  a  single  section,  as  in  the  text :  £So  in  North  Dakota,  Rev.  Codes,  1899, 
SoDth  Carolina,  §  U5 .  N.  C,  §65;  Ne-  §§  5238,  5240;  Sonth  Dakota,  Ann.  St., 
vada,  §  17  ;[Wiiicon8in,  St,  1898,  §2610.3  1^1*  §§  ^^^^  ^^^7;  Washington,  Bal. 
In  these  others  they  are  separated  into  Code,  §§  4840,  4842.^  In  the  others  there 
three  sections,  corresponding  to  the  three  is  but  one  section  identical  with  the  first 
tnbdiTisions  of  the  text:  Ohio,  §§40,  41,  subdivision  of  the  text:  Oregon,  §§  40, 
42:  Kansas.  §§  41,  42,  43;  [Oklahoma,  382;  Iowa,  §  2551.  [Missouri,  Rev.  St., 
St..  1893,  §§3913-3915;  Wyoming,  Rev.  1899,  §  6.'>9  In  Arizona,  Rev.  St.,  1901. 
St.,  1899.  ^  3487,  3488,  3490;  Arkansas,  §  1308,  the  provi.<tion  is  :  *'  Additional  par- 
Sand.  &  Hill's  Dig.,  §§  .'>635-5637  ;  Ne-  ties  may  be  bronght  in  by  proper  process 
hiaska,  §§  46-48.3  In  others  still  they  either  by  plaintiff  or  defendant  upon  such 
form  two  sections,  embracing  respectively  terms  as  the  court  may  prescribe ;  Con- 
the  first  and  second  subdivisions  and  the  necticut.  Gen.  St.,  1902,  §  621  ;  Minnesota, 
third  [Kentucky,  §§  28,  29;  Utah.  Rev.  Gen.  St.,  1894,  §  5178,  in  different  form.] 
St.  1898.  §§  2921,  2926 ;  Montana.  §§  588,  The  provisions  of  the  Iowa  and  California 
591 ;  Idaho.  Code  Civ.  Pro.,  1901.  §§3175,  codes  in  relation  to  "  intervening,"  which 
3178;  Indiana,  Burns'  St.,  1901,  §§  273,  are  very  special  and  unlike  that  in  the 
274.  New  York,  §§452,  820-3  ^^  ^^^*'  text,  are  quoted  in  a  subsequent  section  of 
fomia,  §§  389,  386,  correspond    to  the  this  chapter. 
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formed  system,  but  because  they  will  serve  to  explain  a  number 
of  cases  which  will  be  cited  hereafter,  and  because  they  show 
the  tendency  of  the  modem  legislation  away  from  the  arbitrary 
notions  of  the  common  law  in  respect  of  parties.     ^^  A  father,  or, 
in  case  of  his  death  or  desertion  of  his  family,  the  mother,  may 
prosecute  as  plaintiff  for  the  seduction  of  the  daughter,  and  the 
guardian  for  the  seduction  of  the  ward,  though  the  daughter  or 
ward  is  not  living  with  or  in  the  service  of  the  plaintiff  at  the 
time  of  the  seduction  or  afterwards,  and  there  is  no  loss  of  ser- 
vice."^   "When  a  husband  has  deserted  his  family  the  wife  may 
prosecute  or  defend  in  his  name  any  action  that  he  might  have 
prosecuted  or  defended,  ahd  shall  have   the  same   powers  and 
rights  therein  as  he  might  have  had."*    "A  father,  or,  in  case 
of  his  death  or  desertion  of  his  family,  the  mother,  may  main- 
tain an  action  for  the  injury  of  the  child  and  the  guardian  for 
the  injury,  of  the  ward."^     "An  unmarried  female  may  prose- 
cute as  plaintiff  an  action  for  her  own  seduction,  and  recover 
such  damages  as  may  be  found  in  her  favor."* 

§  59.  *  121.  Same  Subject.  In  several  of  the  States  a  part- 
nership may  sue  or  be  sued  by  its  firm-name  alone,  the  judgment 
being  enforceable  against  the  property  of  the  firm  and  of  such 
members  as  are  personally  served,  provision  being  made  for 
extending  its  effect  to  the  other  members  by  some  subsequent 
proceeding.  The  following  is  the  type  of  these  provisions,  and 
they  are  all  substantially  the  same :  "  An  action  may  be  brought 
by  or  against  a  partnership,  as  such,  or  against  all  or  either  of 
the  individual  members  thereof;  and  a  judgment  against  the 
firm,  as  such,  may  be  enforced  against  the  partnership  property, 
or  that  of  such  members  as  have  appeared  or  been  served  with 
notice.     And  a  new  action  may  be  brought  against  the  other 


rit 


1  [jMinnesota,  St,  1894,  §  5163^  ;  Cali- 
fornia, §  375  ;  Oregon,  §  34 ;  Qldaho,  Code 
Civ.  Pro.,  1901,  §  3163;  Montana,  §  577; 
Utah,  Rev.  St,  1898,  §  2910;  Washington, 
Bal.  Code,  §  4830 ;  Indiana,  Barns'  St, 
1901,  §  265.] 

*  ^Minnesota.  St,  1894,  §  5165] ;  Iowa, 
§  2564 ;  QArkansai,  Sand.  &  Hill's  Dig., 
§  .5643;  Utah,  Rev.  St,  1898,  §  2906; 
Indiana.  Bums'  St.,  1901,  §  266.] 

«  Olinnesota,  St,  1894.§  5164]  ;  Pali- 
fomia,  §  376  ;  Iowa,  §  2556.    But  the  last 


clanse,  as  to  the  guardian  and  ward,  is  not 
fonnd  in  the  Iowa  code :  Oregon,  f  33 ; 
[Idaho,  Code  Civ.  Pro.,  1901,  §  3164; 
Montana,  §  578;  Colorado,  §  9;  Utah, 
Rev.  St.,  1898,  §  2911 ;  Arizona,  Rev.  St, 
1901,  §  1305;  Washington,  BaL  Code. 
§  4829 ;  Indiana,  Bums'  St.,  1901,  §  >67]. 
*  Iowa.  §  2555 ;  California,  §  374;  Ore- 
gon, §  35  ;  [Idaho,  Code  Civ.  Pro.,  IWI, 
§  3162 ;  Montana.  §  576  ;  Utah,  Rev.  St.. 
1898.  §  2909;  Washington,  Bal.  Code, 
S  4831 :  Indiana,  Boms'  St.,  1901, 1 264.] 
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members  on  the  original  cause  of  action."  ^  Certain  other  special 
provisions  in  relation  to  parties  will  be  quoted  in  subsequent 
sections,  and  especially  the  legislation  of  the  various  States  con- 
cerning suits  by  and  against  married  women.  This  legislation  in 
several  instances  does  not  form  a  part  of  the  codes  of  procedure, 
but  is  contained  in  separate  statutes  having  particular  reference 
to  the  status  of  marriage. 

§  60.  *  122.  statutory  Provisioiifl.  Interpretatioxi.  Two  Views. 
The  foregoing  are  all  the  provisions  relative  to  parties  in  general. 
It  is  plain,  upon  the  most  cursory  reading,  that  the  language  of 
these  sections  is  so  comprehensive,  and  without  exception  or 
limitation,  that  it  appears  to  include  all  actions,  legal  and  equi- 
table, and  to  apply  the  equitable  doctrines  alike  to  both  classes. 
It  should  be  observed,  however,  in  this  connection,  that  in  a  vast 
number  of  actions  strictly  legal  the  equitable  theory  of  parties, 
as  stated  in  these  clauses,  would  determine  the  proper  parties 
thereto  in  exactly  the  same  manner  as  the  common-law  theory, 
and  there  could  arise,  then,  no  conflict  The  possible  conflict 
which  could  arise  in  other  cases  would  result  either  (1)  from  the 
old  notion  that  in  a  common-law  action  all  the  plaintiffs  must  be 
equally  interested  in  the  recovery,  and  all  the  defendants  equally 
liable  to  the  judgment,  so  that  no  person  could  be  a  plaintiff  who 
did  not  allege  for  himself  this  community  of  interest,  or  be  made 
a  defendant  against  whom  this  community  of  liability  was  not 
charged,  or  (2)  from  the  common-law  doctrine  of  joint,  joint 
and  several,  or  several  rights  and  liabilities  which  control  to 
a  very  great  extent  the  rules  as  to  parties  in  legal  actions. 
One  school  of  judges,  applying  to  this  particular  topic  the 
theory  of  interpretation  described  in  the  preceding  chapter,  have 
been  unable  to  concede  that  the  general  statutory  provisions 
quoted  above  did  repeal  and  abrogate  these  long  and  firmly 
established  rules  and  doctrines  of  the  common  law,  and  have 
therefore  wished  to  confine  their  operation  and  effect  to  equitable 

1  Iowa,  §  2553;  (^MinDesota,  St.,  1894,  known;  and  in  Buch  case  it  shall  not  be 

f  51773  *  California,  §  388 ;  Nebraska,  necessary  to  allege  or  prove  the  names 

§§  24,  27.    []In  Wyoming,  Rev.  St.,  1899,  of  the  individaal  members  thereof."    The 

§3485,  the  provision  is  as  follows:  "A  Colorado  statute,  §  14,  is  similar  in  sab- 

ptftnership  formed  for  the  purpose  of  stance,  bnt  differs  in  form.    So  in  Utah, 

carrying  on  trade  or  business  in  this  state,  Rev  St.,  1898,  §  2927  ;  Connecticut,  Gen. 

or  holding  property  therein,  may  sue  or  St.,  1902,   §    588;    Ohio,    R.    8.,   1900, 

Iw  sued  by  the  usual  or  ordinary  name  §  5011-3 
which  it  has  assumed,  or  by  which  it  is 
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actions.^  Another  school  of  judges,  regarding  the  codes  as 
highly  .remedial  statutes,  have  been  inclined  to  follow  out  their 
spirit,  and  to  give  their  language  the  fullest  meaning  of  which 
it  is  capable,  even  to  the  extent  of  holding  that  its  general 
expressions  abolished  and  swept  away  the  legal  distinctions 
between  joint,  joint  and  several,  and  several  rights  and  liabili- 
ties. The  influence  and  effect  of  these  different  systems  of 
interpretation  will  be  shown  in  the  succeeding  sections  of  this 
chapter. 

§  61.    *  123.    More  Radical  Statutes  to  a  Few  States.      OntUne 
of  Treatment  of  Parties.     In  a  few  of  the  States  the  legislation  has 
left  no  room  for  any  such  conflict  of  opinion,  and  has  pushed  the 
equitable  theory  to  its  final  results  by  express  enactments  which 
leave  nothing  to  implication.     The  codes  of  these  States  provide 
for  bringing  in  parties  to  certain  legal  actions  under  some  cir- 
cumstances merely  because  they  have  an  interest  in  the  event  of 
the  suit,  although  they  have  no  share  in  the  relief,  and  bear  no 
part  of  the  liability;  and  they  utterly  abrogate  the  common-law 
rules  relative  to  joint,  joint  and  several,  or  several   liabilities. 
In  these  States,  therefore,  there  can  be  no  doubt  as  to  the  con- 
struction which  should  be  put  upon  the  general  statutory  provi- 
sions quoted;   and  they  are  treated  as   establishing  the  equity 
doctrine  and  applying  it  to  actions  of  all  kinds.     In  the  suc- 
ceeding sections  of  this  chapter  I  shall  pursue  the  order  of  the 
legislation  which  is  the  same  in  all  the  States,  and  shall  sepa- 
rately discuss  the  following   subjects:  The   Real   Party  in  In- 
terest to   be  made  Plaintiff;  The  Effect  of    an   Assignment  of 
a  Thing   in    Action    upon  the   Defences    to   it;   A    Trustee  of 
an   Express  Trust,  etc.,  to  sue   alone;  Who  maybe  joined  as 
Plaintiffs;  Who  may  be  joined  as   Defendants;  When  One  or 
More  may  sue  or  be   sued  for  All ;   Parties  severally  liable  on 
the  same  Instrument;   Bringing  in  New  Parties;   Intervening; 
and  Interpleader. 

1  Ab  an  illoiitratioii  of  these  views,  see  the  opinion  of  S.  L.  Selden  J.  in  Voorfais 
V.  Child's  Ex.,  17  N.  Y.  354. 
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THE  REAL  PARTY  IN  INTEREST  TO  BE  MADE  PLAINTIFF. 

§  62.  *124.  Statutory  Provision  as  to  Real  Party  in  Interest. 
"  Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,*  except  when  otherwise  provided  .  .  .,"  is  the  sen- 
sible and  comprehensive  form  used  in  Ohio,  California,  Iowa, 
Nebraska,  Wyoming,  Idaho.*  To  this  is  added :  '*  But  this  sec- 
tion shall  not  be  deemed  to  authorize  the  assignment  of  a  thing 
in  action  not  arising  out  of  contract,"  in  Indiana,  Kansas,  Mis- 
souri, Wisconsin,  South  Carolina,  Kentucky,  Oregon,  Nevada, 
North  Carolina,  Washington.^  It  was  sometimes  said  that  at 
the  common  law  a  thing  in  action,  not  negotiable,  could  not  be 
assigned ;  but  the  true  meaning  of  the  rule  was  merely  this,  that 
the  assignee  could  not  bring  an  action  upon  it  in  his  own  name. 
Courts  of  law  had  long  recognized  the  essential  validity  of  such 
assignment  in  a  large  class  of  cases,  by  permitting  the  assignee, 
who  sued  in  the  name  of  his  assignor,  to  have  entire  control  of 
the  action,  and  by  treating  him  as  the  only  person  immediately 
interested  in  the  recovery.  Indeed,  the  assignment  gave  to  the 
assignee  every  element  and  right  of  property  in  the  demand  trans- 
ferred, except  the  single  one  of  suing  upon  it  in  his  own  name; 
it  was  regarded  as  assets  in  his  hands  and  in  those  of  his  personal 
representatives ;  his  rights  were  completely  protected  against  the 
interference  of  the  assignor  with  an  action  brought  in  the  latter 's 
name.  It  is  true,  the  property  derived  from  the  assignment  was 
said  to  be  equitable,  and  not  legal ;  but  this,  distinction  did  not 
lessen  the  intrinsic,  essential  nature  of  the  ownership.  It  would 
seem  that  the  property  of  the  assignee  is  now  strictly  legale 
although  the  question  does  not  require  any  solution  in  this  work. 


^  [Sheridan  v.  Nation  (1900),  159  Mo. 
27,  59  S.  W.  972  :  The  code  requirement 
that  the  snit  be  brought  in  the  name  of 
the  real  party  in  interest  does  not  mean 
that  it  moat  be  brought  in  the  real  name 
of  the  partj  in  interest.  A  party  may  do 
basineBs  in  any  name  he  wishes,  and  suit 
our  be  brought  in  that  name. 

Definition :  "  The  real  party  in  interest 


under  section  29  of  the  code  of  Civil  Pro- 
cedure, is  the  person  entitled  to  the  avails 
of  the  suit:"  Kinsella  t;.  Sharp  (1896), 
47  Neb.  664,  66  N.  W.  634.] 

«  [Also  in  New  York,  Utah,  North 
Dakota,  Montana,  Washington,  Colorado, 
and  Arkansas.] 

'  QAlso  in  South  Dakota  and  Arizona.] 
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§  63.  *  125.  Principal  Bffect  of  Statutory  Provision.  One  effect 
—  and  perhaps  the  principal  effect  of  this  statutory  provision  — 
is,  that  all  assignees  of  things  in  action  which  are  assignable  may 
sue  upon  them  in  their  own  names,  and  are  no  longer  obliged  to 
sue  in  the  names  of  the  original  assignors.^  It  is  not  strictly 
correct  to  say  that  the  provision  itself  renders  any  thing  in  action 
assignable,  that  it  creates  any  attribute  of  assignability ;  but,  for 
the  purpose  of  defeating  such  possible  interpretation,  the  second 
clause  was  added  in  many  of  the  codes.  This  limiting  clause, 
however,  is  only  negative  in  its  form  and  meaning.  It  merely 
forbids  a  certain  construction  to  be  placed  upon  the  preceding 
language.  It  does  not  say  that  no  thing  in  action  is  assignable 
unless  it  arises  out  of  contract.  The  rules  governing  this  quahty 
of  things  in  action  are  found  in  other  provisions  of  the  law,  and 
not  in  this  section. 

§  64.  *126.  Legal  Assignmeiit.  Action  in  Name  of  AMmignee, 
lUuBtrationB.  The  immediate  and  in  some  respects  the  most 
important  consequence  of  the  rule  that  "every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,"  is  this: 
wherever  a  thing  in  action  is  assignable,  the  assignee  thereof 
must  sue  upon  it  in  his  own  name.^  I  shall  therefore,  in  the 
first  place,  discuss  this  result,  and  ascertain  the  extent  to  which 
it  has  been  carried,  and  the  cases  to  which  it  has  been  applied. 
It  is  abundantly  settled  that  when  a  thing  in  action,  transferable 
by  the  law,  is  absolutely  assigned,  so  that  the  entire  ownership 


^  This  provision  only  applies  to  "  ac- 
tions "  as  defined  in  the  code,  and  not  to 
special  proceedings.  The  proceeding  to 
enforce  a  mechanic's  lien,  in  pnrsnance  of 
certain  special  statutes  in  New  York,  is 
not  an  action ;  and  the  original  holder  of 
the  lien  who  had  assigned  it  is  the  proper 
party  to  institute  the  proceeding  for  the 
benefit  of  his  assignee.  Hallahan  v.  Her- 
bert, 57  N.  Y.  409.  As  to  actions  bv  the 
assignee,  see  Devlin  v.  The  Mayor,  etc., 
63  N.  Y.  8,  14-20;  Sheridan  r.  The 
Mayor,  etc.,  68  id.  30 ;  Fitch  v.  Rathbun, 
61  id.  579;  Morris  v.  Tnthill,  72  id.  575 ; 
Merchants'  Bank  v.  Union  R.  &  T.  Co.,  69 
id.  373,  380;  Green  v.  Niagara  Ins.  Co.,  6 
Hun,  128;  Jackson  v.  Daggett,  24  Hun, 
204 ;  Browning  v.  Marvin.  22  Hun,  547  ; 
Archibald  v  Mut.  Life  Ins.  Co.,  38  Wis. 


542  ;  Carpenter  v<  Tatro,  36  id.  297 ;  Har- 
din V.  Hilton,  50  Ind.  319 ;  State  v.  John- 
son, 52  Ind.  197  ;  Mitchell  v.  Dickson,  53 
Ind.  110;  Shane  v.  Francis,  30  Ind.  92; 
Gallagher  v.  Nichols,  60  N.  Y.  438.  448. 

^  QPhoenix  Ins.  Co.  t-.  Camahan  (1900), 
63  O.  St.  258,  58  N.  E.  805 :  Where  the 
owners  of  a  chose  in  action  assign  the 
same  absolutely  to  a  third  party,  the  as* 
signee  must  sne  on  it,  even  though  the 
contract  of  assignment  contains  the  further 
provision  that  the  assignors  are  to  pro- 
ceed to  collect  the  monevs  due  on  said 
chose  in  action  in  their  own  names  and 
pay  over  the  same  to  the  assignee.  The 
code  is  imperative  that  the  action  must  be 
brought  in  the  name  of  the  real  party  in 
interest.^ 


II 


THE  REAL  PARTY  IN'  INTEREST  TO  BE  THE   PLAINTIFF.  89 

passes  to  the  assignee  without  condition  or  reservation,  and  the 
legal  title  is  fully  vested  in  him,  he  is  the  real  party  in  interest, 
and  may  sue  upon  it  in  his  own  name,  and  is,  in  fact,  the  only 
proper  party  to  bring  the  action,  ^  —  as  in  the  case  of  a  claim  for 
the  use  and  occupation  of  land  thus  assigned;^  a  partnership 
demand  transferred  by  the  other  partners  to  one  member  of  the 
firm;^  a  delivery  bond  taken  by  a  constable  for  the  delivering  up 
of  property  which  he  had  seized  on  execution  and  transferred  to 
the  plaintiff  in  the  action ;  ^  the  right  of  action  to  recover  dam- 
ages for  a  breach  of  a  covenant  of  seisin  in  a  deed  of  conveyance 
assigned  by  the  grantee;^  a  claim  for  borrowed  money.®  It  was 
held  in  Missouri  that  the  assignee  of  a  thing  in  action  arising 
out  of  contract  must  sue  in  his  own  name,  although  there  was 
DO  specific  statutory  provision  in  that  State  permitting  such  a 
demand  to  be  assigned,  and  the  statutory  provision  to  that  effect 
formerly  existing  had  been  omitted  from  the  revision  of  the  laws 
then  in  force.  The  clause  of  the  Practice  Act  was  enough  to 
authorize  the  action  because  he  was  the  real  party  in  interest.^ 

§  65.    *  1 27.    Bqnitable  AsBignment.     Same  Rule.     niuatrationB. 

Not  only  does  the  rule  prevail  when  the  assignment  is  absolute 
and  complete,  and  the  assignee  is  the  legal  owner  of  the  demand ; 

'    ^  [Cram  17.  Stanley  (1898),  55  Neb.  851,  Kan.   184;  Williams  t*.  Norton,  3  Kau. 

75N.  W.  851:  The  assignee  of  a  choee  in  295.    [Baxter  v.  Hart  (1894),  104  Cal. 

action  is  the  proper  and  onlj  party  who  344,  37  Pac  941 :   Where  two  partners 

can  maintain  an   action  thereon.    Wood  jointly  entered  into  a  contract  with  defend- 

r.  Carter  (1903),  —  Neb.  — ,  93  N.  W.  ant,  and  then,  bj  an  agreement  between 

158 ;  Onnderson  v.  Thomas  (1894),  87  Wis.  themselves,  stipulated  that  plaintiff  should 

406,  .58  N.  W.   750 :  The  assignor  of  a  be  the  recipient    of  the    entire    benefit 

chose  in  action  is  not  a  necessary  party,  thereof,  this  constitutes  plaintiff  the  real 

But,  as  was  held  in  Philip  v.  Durkee  party  in  interest  and  he  is  the  proper  and 

(1895),  108  Cal.  300,  41  Pac.  407,  the  only  party  plaintiff.    All  the  facts  show- 

averment  that  the  plaintiff,  who  is  an  ing  it,  however,  should  be  alleged  J 
assignee  of  a  contract,  was  damaged  in  a         ^  Waterman  v.  Frank,  21   Mo.  108; 

certain  sum  by  its  breach,  is  immaterial  and  see  Moorman  v.  Collier,  32  Iowa,  138. 

and  cannot  aid  a  failure  to  aver  how  much  Where  a  bond  is  taken  in  an  action  by  au 

the  assignors  were  damaged  thereby.^  officer  for  the  security  of  any  particular 

*  Mills  V.  Murry,   I  Neb.  327,  and  a  person,  that  person  is  the  real  party  in 

claim  of  damages  for  waste  against  a  interest. 

tenant  or  subtenant  in  favor  of  the  rever-         ^  Van  Doren  t;.  Relfe,  20  Mo.  455  ; 

sioner,  and  by  him  assigned  to  the  plain-  Utley  v.  Foy,    70   N.    C.  303   (a  land 

tiff.    Rutherford  v.  Aiken,  3  N.  Y.  Sup.  contract).     See   also    Bartholomew  Cy. 

Ct.  60.  Comm'rs  i'.  Jameson,  86  Ind.  154. 

'  Canefox  v»  Anderson,  22  Mo.  347 ;         >  Smith  v.  Schibel,  19  Mo.  140;  Knad- 

Stnckey  v,  Fritsche,  77  Wis.  329 ;  Walker  ler  v.  Sharp,  36  Iowa,  232,  235  (an  open 

V.  Steele,  9  Colo.  888.    A  non-negotiable  account), 
note  payable  in  work,  Schnier  v.  Fay,  12         ^  Long  v.  Heinrich,  46  Mo.  603. 
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it  prevails  with  equal  force  in  cases  where  the  assignment  is 
simply  equitable  in  its  character,  and  the  assignee's  title  would 
not  have  been  recognized  in  any  form  by  a  court  of  law  under 
the  old  system,  but  would  have  been  purely  equitable.  Such 
assignee,  being  the  real  party  in  interest,  must  bring  an  action 
in  his  own  name ;  for,  in  respect  to  this  provision  of  the  statute, 
the  equity  doctrine  which  it  embodies  is,  beyond  a  question,  to 
be  applied  to  all  actions.^  As  illustrations:  the  person  to  whom 
an  order  is  given  by  a  creditor  upon  his  debtor  for  the  whole 
amount  of  the  demand,  although  the  debtor  has  not  accepted  nor 
promised  to  pay,  is  an  equitable  assignee,  and  must  sue  in  his 
own  name;^  also,  where  a  creditor  assigns  part  of  his  claim  to 
the  plaintiff,  of  which  the  debtor  has  notice ;  ^  and  when  a  bond 
was  verbally  assigned,  and  was  delivered  by  the  obligee  to  the 
plaintiff;^  and  when  the  assignment,  though  absolute  on  the 
face,  was,  in  fact,  partial,  the  assignee  agreeing  to  account  for 
the  remaining  portion  to  the  assignor.  In  this  case  the  assignor 
might  be  brought  in  to  protect  his  own  interests,  and,  in  some 
States,  would   be  an  indispensable   party. ^    The   rule   deduced 


^  See  Cottle  v.  Cole,  20  Iowa,  481, 485 ; 
Lytle  0.  Lytle,  2  Mete.  (Ky.)  127.  In  the 
first  of  these  cases  Mr.  Justice  Dillon 
said:  "The  course  of  decision  in  this 
State  establishes  this  rule ;  viz.,  that  the 
party  holding  the  legal  title  of  a  note  or 
instrument  may  sue  upon  it,  though  he  he 
an  agent  or  trustee,  and  be  liable  to  ac- 
count to  another  for  the  proceeds  of  the 
recovery;  but  he  is  open  in  such  case 
to  any  defence  which  exists  against  the 
party  beneflcially  interested.  .  Or  the 
party  beneficially  interested,  though  he 
may  not  have  the  legal  title,  may  sue  in 
his  own  name.  This  may  not  preci.sely 
accord  with  the  line  of  decisions  under 
other  codes,  but  we  think  it  liberal  and 
right,  and  conducive  to  the  practical  at- 
tainment of  justice."  QHartzell  v.  Mc- 
Clurg  (1898),  .W  Neb.  316.  74  N.  W.  626: 
"The  equitable  owner  of  a  negotiable 
promissory  note  in  his  possession  may 
maintain  an  action  thereon  in  his  own 
name."] 

a  Wheatley  v.  Strobe,  12  Cal.  92.  98; 
Walker  t;.  Manro,  18  Mo.  564.  Upon 
facts  as  stated  in  the  text.  Gamble  J.  says 
in  the  last  case :  "  The  effect  of  our  new 


code  of  practice,  in  abolishing  the  distiDC- 
tions  between  law  and  equity,  is  to  alioir 
the  assignee  of  a  chose  in  action  to  bring 
a  suit  in  his  own  name  in  cases  where,  by 
the  common  law,  no  assignment  would  be 
recognized.  In  this  respect,  the  rules  of 
equity  are  to  prevail,  and  the  assignee 
may  sue  in  his  own  name."  He  goes  oa 
to  show  that  this  is  an  equitable  though 
not  a  legal  assignment. 

>  Grain  v.  Aldrich,38  Cal.  514  ;  Childs 
V.  Alexander,  22  S.  C.  169.  See  Shaver 
V.  West  Un.  Tel.  Co.,  57  N.  Y.  459,  464. 

*  Couyngham  v.  Smith,  16  Iowa,  471, 
475;  Barthol  v.  Blakin,  34  Iowa,  452, 
and  Moore  t;.  Lowry,  25  Iowa,  336.  Same 
decision  in  case  of  mortgages  verbally 
assigned.  S.  P.  Green  v.  Marble,  37  Iowa, 
95 ;  Andrews  v.  McDanicl,  68  N.  C  3« 
(an  unindorsed  note). 

5  Gradwohl  v.  Harris,  29  Cal.  150. 
The  action  was  brought  by  plaintiff  ss 
assignee  of  W.  &  B.  of  a  contract  for  tbe 
payment  of  money.  W.  &  B.  intervened, 
alleging  that,  though  the  assignment  was 
absolute  on  its  face,  it  was  actually  for  one- 
fourth  only  of  the  demand,  and  they 
(W.  &  B.)  were  entitled  to  three-fourths 
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from  these  authorities  is  plain  and  imperative:  The  assignee 
need  not  be  the  legal  owner  of  the  thing  in  action ;  if  the  legal 
owner,  he  must  of  course  bring  the  action ;  but,  if  the  assignee's 
right  or  ownership  is  for  any  reason  or  in  any  manner  equitable, 
he  is  still  the  proper  plaintiff,  in  most  of  the  States  the  only 
plaintiff,  although,  in  a  few,  the  assignor  should  be  joined  as  a 
plaintiff  or  as  a  defendant.^  The  plain  intent  of  the  statute  is  to 
extend  the  equity  doctrine  and  rule  to  all  cases.' 

§  €6.  *  128.  Elfeot  of  Btatute  in  Case  of  Negotiable  Inatniments. 
Conflict  in  Opinion.  As  the  statutory  provision  declares  that 
"every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,"  the  defence  that  the  plaintiff  is  not  such  real  party 
in  interest  is,  in  general,  a  bar  to  the  suit.^  This  is  certainly  so 
when  the  plaintiff  is  the  assignee  of  anything  in  action  not 
negotiable,  and  the  issue  raised  by  an  answer  setting  up  such 
defence  would  be  simply  whether  the  plaintiff  was,  upon-  the 
proof,  the  real  party  in  interest.     If,  however,  the  thing  in  action 

of  the  recoTery.    The  coart  held  that  the         ^  McDonald  p.  Eneeland,  5  Minn.  352, 

action  was  properlj  brought,  bat  also  that  365. 

the  inteirentiou  was  proper,  and  gave  a  '  [Iowa  and  Cal.  Land  Co.  v,  Hoag 
jodgment  that  the  plaintiff  recover  one-  (1901),  132  Cal.  627,  64  Pac.  1073 :  "As 
fourth  and  W.  &  B.  three-foarths  of  the  *  was  said  by  this  court  in  Philbrook  v. 
demand.  Such  an  intervention  and  judg-  Superior  Court,  111  Cal.  31,  a  defendant's 
ment  would  doubtless  shock  a  lawyer  bred  right  is  to  have  a  cause  of  action  prose- 
in  the  old  school ;  but  it  is  convenient,  cnted  against  him  by  the  real  party  in  in- 
sensible, and  every  way  worthy  of  univer-  terest,  but,  as  has  been  elsewhere  pointed 
lal  adoption.  The  common-law  objection  out  (Giselman  v.  Starr,  106  Cal.  651),  his 
that  a  divided  judgment  is  impossible  is  concern  ends  when  a  judgment  for  or 
simply  absurd ;  the  thing  is  done^  and  is  against  the  nominal  plaintiff  would  protect 
therefore  possible.  See  also  Allen  v.  him  from  any  action  upon  the  same  de- 
Brown,  44  N.  T.  228,  231 ;  Durgin  v.  Ire-  mand  by  another,  and  when,  as  against  the 
land,  14  N.  T.  322;  Williams  v.  Brown,  nominal  plaintiff,  he  may  assert  all  de- 
2  Keyes.  486;  Paddon  v.  Williams,  1  fences  and  counterclaims  available  to 
Robt.  340 ;  Meeker  v.  Claghom,  44  N.  Y.  him,  were  the  claim  prosecuted  by  the  real 
349, 353 ;  Wetmore  v.  San  Francisco,  44  owner." 

CaL  294,  300;  Lapping  v.  DufTy,  47  Ind.  So  in  Sturgis  v.  Baker  (1903),  — Ore. 

51;  Boyle  v.  Bobbins,  71  ^N.    C.    130;  — ,  72  Pac.   744,  and    Lodge  v.  Lewis 

Bartholomew  Cy.  Comm'rs   v.  Jameson,  (1903),  32  Wash.  191,  72  Pac.   1009,  it 

86  Ind.  154  (where  A  receives  money  of  was  held  that  a  defendant  could  not  raise 

B,  and  in  conaideration  thereof  agrees  to  the  question  whether  or  not  the  plaintiff 

anign  to  B  any  judgment  he,  A,  may  re-  was  the    real    party  in  interest,  unless 

cover  on  a  claim  held  by  him  against  C,  some  right  of  set-off  or  counterclaim  was 

there  is  an  equitable  assignment  of  the  affected. 

claim,  and  C  alone  can   sue  thereon);         Bat  see  also  Stewart  v.  Price  (1902), 

Childs  17.  Alexander,  22  S.  C.  169.  64  Kan.   191,  67  Pac.  553,  and  Brown 

1  [Reynolds  v,  Louisville,  etc.  R.  R.  Co.  v.  Ginn  (1902),  66  Ohio  St.  316,  64  N.  £. 

(1895),  143  Ind.  579, 40  N.E.  410,  quoting  123,  set  out  at  some  length  in  note   1, 

the  text,  j  p.  98.21 
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is  an  instrument  negotiable  in  its  nature,  the  subject  is  compli- 
cated by  the  special  doctrines  and  rules  of  the  law  which  rel»te 
to  the  quality  of  negotiability.     It  is  elementary  that  possession 
of  negotiable  paper,  payable  to  bearer,  is  at  least  prima  facie 
evidence  of  ownership;   and  it  is  also  settled  that  when  such 
paper,  payable  to  order,   is  indorsed  and  delivered  to  the  in- 
dorsee, the  legal  title  passes  to  him,  and  he  may  maintain  an 
action  thereon;  while  the  maker,  acceptor,  or  indorsers  cannot 
A    question  his  ti^le,  at  least  in  any  manni^short  of  impeaching  its 
(good  faith.  //This  legal  title  carried  with  it  the  right  to  sue,,  no 
matter  what  arrangements  might  be  made  between  him  and  his 
immediate   indorser   concerning  the  use  of  the  proceeds^ The 
.  Question  then  arises,  Has  the  rule  introduced  by  the  code  cnanged 
.  these  established  doctrines?  n  Does  the  apparent  and  formal  legal 
ownership  resulting  from  the  possession  of  a  negotiable  instru- 
ment payable  to  bearer,  or  from  the  indorsement  and  possession 
of  similar  paper  payable  to  order,  constitute  the  plaintiff  the  real 
party  in  interest  within  the  meaning  of  the  code  ?     Or  may  the 
defendant  go  behind  this  formal  title,  and  show  that  some  other 
gej^on  is  the  real  party  in  interest,  and  thus  defeat  the  action  ? 
It  the  latter  query  must  be  answered  aflBrmatively,  it  is  evident 
that  the  statutory  provision  under  consideration  has  made  an 
important  change  in  the  law  of  negotiable  paper.     The  question 
thus  proposed  has  given  rise  to  some  conflict  in  opinion,  and  is 
not  entirely  free  from  doubt.     On  the  one  side  it  has  been  urged 
that  the  language  of  the  section  in  all  the  State  codes  is  most 
general  and  comprehensive,  containing  no  exception  in  terms  nor 
by  implication,  and  that  it  is,  in  its  highest  degree  imperative, 
^^must  be  prosecuted  in  the  name  of  the  real  party  in  interest," 
except  in  the  single  case  of  "the  trustee  of  an  express  trust,'' 
and  that  the  real  party  in  interest  is  the  person  for  whose  immedi- 
ate benefit  the  action  is  prosecuted,  who  controls  the  recovery, 
and  not  the  person  in  whom  the  mere  naked  apparent  legal  title 
is  vested.     On  the  other  side  it  is  urged  that  the  rule  permitting 
such  a  holder  or  indorsee  to  prosecute  the  action  is  one  of  the 
elementary  doctrines  of  the  law  relating  to  negotiable  paper,  —a 
rule  not  of  practice  or  procedure,  but  of  the  mercantile  and  com- 
mercial law,  —  and  that  the  legislature  cannot  have  intended,  by 
such  a  general  clause  of  a  statute  concerning  procedure,  to  abro- 
gate well-settled  principles  of  the  law  merchant.     I  will  examine 


c- 
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and  compare  some  of  the  cases  in  which  the  question  has  been 
discussed. 

§  67.  *129.  New  Tork  Decisions.  In  Edwards  v,  Catnp* 
bell,^  which  was  an  action  upon  a  note  payable  to  bearer,  the 
plaintiff  had  the  note  in  his  possession ;  but  a  judgment  in  his 
favor  was  reversed  on  the  ground  that  he  was  not  the  real  party 
in  interest.  Killmore  v.  Culver^  was  an  action  upon  a  promis- 
sory note  payable  to  Tanner  or  bearer.  The  answer  denied  the 
plaintiff's  ownership,  and  alleged  that  Tanner  was  the  real 
owner.  It  was  sufficiently  established  by  the  evidence  that  the 
plaintiff  was  acting  simply  as  agent  for  Tanner,  and  would  be 
immediately  accountable  to  the  latter  for  all  the  money  recov- 
ered. These  facts  were  held  to  constitute  a  complete  defence  on 
the  ground  that  Tanner  was  the  real  party  in  interest,  and  should 
have  been  the  plaintiff.  In  James  v.  Chalmers,^  it  was  said  by 
one  of  the  judges  of  the  New  York  Court  of  Appeals,  in  refer- 
ence to  actions  upon  negotiable  paper:  "Under  the  code  of 
procedure,  if  it  appears  that  the  plaintiff  is  not  the  real  party 
in  interest,  it  is  a  bar  to  the  action,  and  no  further  defence  is 
necessary."  The  question  was  very  elaborately  discussed  by  the 
courts  of  New  York  in  Eaton  v,  Alger,*  which  was  an  action  by 
the  indorsee  of  a  note.  The  Supreme  Court  held  that  the  de- 
fendants might  prove  that  the  plaintiff  had  no  interest  in  the 
note,  but  was  a  mere  agent  of  the  payee,  and  was  bound  to 
account  to  him,  on  demand,  for  the  proceeds,  and  that  these  facts 
would  constitute  a  complete  defence  to  the  action. 

§  68.  *  130.  The  Role  in  New  Tork.  Cases  of  higher  au- 
thority, because  decided  by  the  New  York  Court  of  Appeals, 
have  established  the  other  rule  for  that  State.  In  City  Bank  of 
New  Haven  v.  Perkins,*^  the  nile  which  prevailed  prior  to  the 
code  was  reaffirmed  and  applied  to  the  facts  before  the  court. 


^  EdwardB  v.  CainpbeU,  23  Barb.  423. 

*  KiUmoTe  v.  Cnlver,  24  Barb.  656, 657. 

*  James  v.  ChalmerB,  6  N.  T.  209,215, 
per  Welles  J. 

*  Eaton  r.  Alger,  57  Barb.  179,  189. 

'  City  Bank  of  New  Haven  v.  Perkins, 
29  N.  Y.  554,  568,  per  Johnson  J.  The 
leanied  jadge  also  said :  *'  It  will  be  time 
enoagh  to  determine  whether  any  other 
penon  has  a  better  title  when  such  person 
•ball  come  before  the  court  to  claim  the 


bills  in  question,  or  their  proceeds,  from 
the  phiiutiff  .'*  The  doctrine  of  City  Bank 
V.  Perkins  is  declared  to  be  the  settled 
general  rule,  bat  its  operation  explained 
and  limited  in  Hays  v.  Hathorne,  74  N.  Y. 
486.  As  sustaining  the  general  rule,  see 
also  Devol  v.  Barnes,  7  Hun,  342 ;  Green 
V.  Niagara  Ins.  Co.,  6  Hun,  128;  Davis  v. 
Rowlands,  5  Hun,  651.  But  see  Iselin  u, 
Reynolds,  30  Hun,  488. 
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although  no  allusion  was  made  in  its  opinion  to  the  provisions 
of  §  111  (1501,  449,  1909,  1910).  The  doctrine  was  stated  as 
follows:  ** Nothing  short  of  mala  fides  or  notice  thereof  will 
enable  a  maker  or  indorser  of  such  paper  to  defeat  an  action 
brought  upon  it  by  one  who  is  apparently  a  regular  indorsee  or 
holder,  especially  when  there  is  no  defence  to  the  indebtedness. 
As  to  anything  beyond  the  bona  fides  of  the  holder,  the  defend- 
ant, who  owes  the  debt,  has  no  interest.*'  The  same  rule  was 
repeated  in  Brown  v.  Penfield ;  ^  but  in  this  case  also  there  was 
no  reference  made  to  the  provision  of  the  code  relating  to  the  real 
party  in  interest.  It  might  be  considered  doubtful  whether  the 
question  had  been  put  to  rest  by  these  two  decisions,  but  all 
doubt  has  been  removed.  The  case  of  Eaton  v.  Alger  was 
carried  to  the  Court  of  Appeals;  the  opinioa  of  the  Supreme 
Court  was  overruled  '//iud  the  original  rule  of  the  law  in  refer- 
ence to  suits  upon  negotiable  papei;  was  expressly  held  not  to 
have  been  changed  by  the  code.^  In  this  conflict  among  the 
decisions,  the  judgment  of  the  court  of  last  resort  of  course  pre- 
vails ;  and  the  question  is  thus  settled  in  New  York  by  the  force 
of  authority,  whatever  may  be  thought  of  the  comparative  weight 
of  the  argument  in  support  of  either  rule. 

§  69.  *  131.  Rule  in  Other  States.  The  doctrine  which  prevails 
in  Iowa  seems  to  be  the  same  as  that  now  established  in  New 
York.^  The  same  doctrine  appears  to  he  established  in  Min- 
nesota ;  *  in  Missouri ;  ^  in  Nebraska ;  ^  in  Washington ;  ^  in 
California.®     The  construction  given  to  the  statutory  provision 


1  Brown  v.  Penfield.86  N.  Y.473.  The 
remarks  of  Davies  C.  J.,  in  which  this  doc- 
trine was  reasserted,  were,  however,  mere 
obiter  dicta. 

*  Eaton  V.  Alger,  47  N.  Y.  345 ;  s.  c. 
2  Keyes,  41. 

*  Cottle  V.  Cole,  20  Iowa,  481.  485,  per 
Dillon  J.  followed  in  Abell  Note,  etc.  Co. 
V.  Hard  (Iowa,  1892),  52  N.  W.  488: 
'*The  course  of  decision  in  this  State 
establishes  this  role;  viz.,  that  the  party 
holding  the  legal  title  of  a  note  or  instru- 
ment may  sue  on  it,  though  he  be  an 
agent  or  trustee,  and  liable  to  account  to 
another  for  the  proceeds  of  the  recovery ; 
but  he  is  open  in  such  case  to  any  defence 
which  may  exist  afsainst  the  person  bene- 
ficially interested." 

*  Minnesota  Thresher  Manuf.  Co.  v. 


Heipler  (Minn.),  52  N.  W.  S3 ;  Elmqoist 
V.  Markoe,  45  Minn.  305;  Vanstream  v. 
Liljengren,  37  Minn.  191 ;  [Stmcluneyer 
V.  Lamb  (1896),  64  Minn.  57, 65  N.  W.  930.] 

^  Young  V,  Hudson,  99  Mo.  102. 

«  Herron  r.  Cole,  25  Neb.  692;  f  Meeker 
V.  Waldron  (1901),  62  Neb.  689,  87  N.  W. 
539 ;  Commercial  State  Bank  v.  Rowley 
(1902),  Neb.,  89  N.  W.  765.] 

7  McDaniel  v.  Pressler,  3  Wash.  636 ; 
Davis  17.  Erickson,  3  Wash.  654 ;  pliddell 
r.  Prichard  (1895),  12  Wash.  601,41  Pac. 
905.] 

*  McPherson  v.  Weston,  64  CaL  275 ; 
Curtis  V.  Spragne,  51  Cal.  239 ;  QCortel- 
you  V.  Jones  (1901),  132  Cal.  131,  64  Pac 
119 ;  Toby  v.  Oregon  Pac.  Ry.  Co.  (1893), 
98  Cal.  490, 33  Pac.  550. 

The  same  doctrine  prevails  in  North 
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by  the  court  of  Indiana  is  entirely  different,  as  it  is  held  to 
include  the  indorsee  and  holder  of  negotiable  paper  as  well  as 
the  assignee  of  any  other  thing  in  action.     Such  indorsee  or 
holder,  although  possessed  of  the  naked  legal  title,  is  not  the  real 
party  in  interest,  and  is  not  authorized  to  sue,  if  the  beneficial 
interest  and  the  whole  right  to  the  proceeds  of  the  recovery  are 
in  another  party. ^    It  is,  however,  a  settled  rule  of  pleading  in 
Indiana,  that  an  answer  merely  averring  that  the  plaintiff  is  not 
the  real  party  in  interest,  but  that  some  other  person  named  is 
the  real  party,  without  alleging  any  facts  from  which  these  con- 
clusions would  arise,  presents  no  issue.^    In  Kentucky,  also,  the 
defence  that  the  plaintiff  is  not  the  real  party  in  interest  may  be 
set  up  in  an  action  upon  a  promissory  note  or  other  negotiable 
instrument,  brought  by  the  person  who  is  the  apparent  holder,  or 
who  has  the  naked  legal  title,  although  in  that  State,  by  virtue 
of  an  express  provision  of  the  code,  the  person  having  the  legal 
title  must  also  be  made  a  party,  either  plaintiff  or  defendant.^ 
In  an  action  by  the  assignee  of  a  note  against  the  maker  thereof, 
it  is  no  defence  to  show  that  the  assignment  was  made  with 
intent  to  defraud  certain  creditors  of  the  assignor.     This  does 
not  make  the  plaintiff  any  the  less  the  real  party  in  interest.     As 
the  assignor  participates  in  the  fraud,  he  could  not  repudiate  his 
transfer,  and  has  parted  with  all  possible  interest  in  the  note.^ 
Whenever  the  defence  that  the  plaintiff  is  not  the  real  party  in 
interest  is  allowable,  it  must  be  pleaded  in  the  answer;  if  not,  it 
will  he  regarded  as  waived.^ 

Dakota.    Sejbold  o.  Bank  (1896),  5  N.  D.  Bank  (Ky.  1892),  18  S.  W.  234.    [See 

460.  67  N.  W.  682 ;  €k>mmercial  Bank  v.  Power  v.  Harabrick  (1908),  Ey.,  74  S.  W. 

Red  River  Bank  (1899),  8  N.  I>.  382,  79  660,  where  it  was  held  that  the  assignee  of 

N.  W.  859.    Also  in  Montana.    Meadow-  a  note  may  sue  upon  it  in  his  own  name, 

craft  p.  Walsh  (1895),  15  Mont.  544,  39  whether  the  assignment  was  absolute  or 

Psc  91 4. J  merely  as  collateral  security.]] 

>  Swift  V.  Ellsworth,  10  Ind.  205.    See         *  Rohrer  v.  Turrill,  4  Minn.  407. 
also  Gillispie  v.  Fort  Wayne  &  So.  R.  Co.,         *  Savage  v.  Corn  Exch.  Ins.  Co.,  4 

12  Ind.  398 ;  Deuel  v.  Newlin  (Ind.  Sup.  Bosw.  2;  Giraldin  v,  Howard,  108  Mo. 40 ; 

1892),  30  N.  E.  795;   Bartholomew  Cy.  see  also  ;xw<,§*7 11,  and  cases  cited  in  note. 

0>miH*rB  r.  Jameson.  86  Ind.  154.  [Lesh  o.  Meyer  (1901),  63  Kan.  524,  66 

*  Lamson  v.  Falls,  6  Ind.  309 ;    Me-  Pac.  245 ;    Bank  of  Stockham   v.  Alter 

wherter  v.  Price,  11  Ind.  199 ;  Garrison  t;.  (1901),  61  Neb.  359,  85  N.  W.  300.    An 

(Hark,  11  Ind.  369;   Swift  v,  Ellsworth,  averment  in  an  answer  that  the  plaintiff 

10  Ind.  205 ;  Hereth  v.  Smith,  33  Ind.  514,  is  not  the  real  party  in  interest  is  a  mere 

and  cases  cited;    Hardin  v.  Helton,  50  conclusion  of  law,  and  insufficient:  Esrh 

Ind.  319.  V.  White  (1901),  82  Minn.  462,  85  N.  W. 

'  Carpenter  v.  Miles,  17  B.  Mon.  598,  238,  718.    But  an  allegation  that  prior  to 

602.    See  Palmer  v.  Mt.  Sterling  Nat.  the  commencement  of  the  suit  the  plaintiff 
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§  70.    *132.    Absolute    Assignment    made  Conditional    or  Partial 
by    Contemporaneous    and    Collateral    Agreement.       Analogous   to 
the  subject  discussed  in  the  preceding  paragraph  is  the  question 
whether  an  assignee,  to  whom  a  thing  in  action  has  been  trans- 
ferred by  an  assignment  which  is  absolute  in  its  terms,  so  as  to 
vest  in  him   the  entire   legal  title,  but  which,  by  means  of  a 
contemporaneous  and  collateral  agreement,  is,  in  fact,  rendered 
conditional  or  partial,  is  the  real  party  in  interest.   /^  is  now 
settled  by  a  great  preponderance  of  authority,  although  there  is 
some  conflict,  that  if  the  assignment,  whether  written  or  verbal, 
of  anything  in  action  is  absolute  in  its  terms,  so  that  by  virtue 
thereof  the  entire  apparent  legal  title  vests  in  the  assignee,  any 
contemporaneous  collateral  agreement  by  virtue  of  which  he  is 
to  receive  a  part  only  of  the  proceeds,  "  and  is  to  account  to  the 
assignor  or  other  person  for  the  residue,  or  even  is  to  thus  account 
for  the  whole  proceeds,  or  by  virtue  of  which  the  absolute  trans- 
fer is  made  conditional  upon  the  fact  of  recovery,  or  by  which  his 
title  is  in  any  other  similar  manner  partial  or  conditional,''  does 
not  render  him  any  the  less  the  real  party  in  interest:^  he  is 
entitled  to  sue  in  his  own  name,  whatever  collateral  arrangements 
have  been  made  between  him  and  the  assignor  respecting  the  pro- 
ceeds.^   The  debtor  is  completely  protected  by  the  assignment, 
and  cannot  be  exposed  to  a  second  action  brought  by  any  of  the 


sold  the  note  saed  on,  is  a  good  defence : 
Van  Hoasen  v.  Broehl  (1899),  59  Neb.  48, 
80  N.  W.  260.  See  also  National  Distil- 
ling Co.  V.  Cream  City  Importing  Co. 
(1893),  86  Wis.  352,  56  N.  W.  864.] 

[The  defence  that  the  plaintiff  is  not 
the  real  party  in  interest  may  be  raised 
by  answer  or  demurrer :  Meyer  t*.  Barth 
(1897),  97  Wis.  352,  72  N.  W.  748;  J.  I. 
Case  Threshing  Co.  v.  Pederson  (1894),  6 
S.  D.  140,  60  N.  W.  747. 

Where  the  defect  appears  on  the  face 
of  the  complaint,  a  general  demurrer 
properly  raises  the  objection :  Smith  v. 
Security  Co.  (1899),  8  N.  D.451, 79  N.  W. 
981.  See  also  note,  p.  714,  on  Issues 
Raised  by  Demurrers. 

An  amendment  substituting  the  real 
party  in  interest  is  not  allowable :  Wilson 
V.  Kiesel  (1894),  9  Utah,  397.  35  Pac.  488. 
But  an  amendment  alleging  that  one  of 
the  plaintiffs,  originally  alleged  to  be  an 


owner,  has  no  interest  in  the  property 
injured,  may  be  aUowed :  Kansas  Citj  r. 
King  (1902).  65  Kan.  64,68  Pac.  1093. 
But  see  Service  u.  Bank  (1900),  62  Kao. 
857,  62  Pac.  670,  and  Hudson  v.  Barract 
(1901),  62  Kan.  137,  61  Pac.  737,  where 
such  amend  ment8  were  allowed. 

Bowser  t^.  Mattler  (1893),  137  lod.  649, 
35  N.  E.  701 :  A  question  as  to  the  real 
party  in  interest,  and  as  to  the  consequent 
right  to  sue,  cannot  be  raised  for  the  first 
time  in  the  Supreme  Court,  but  soch  a 
defence  must  be  specially  pleaded  in  barj 

1  [Bohart  v.  Buckingham  (1901),  62 
Kan.  658, 64  Pac.  627,  quoting  the  text.] 

«  QWinesa.  Rio  Grande  By.  Co.  (1893). 
9  Utah.  228,  33  Pac  1042,  quotini?  the 
text;  Anderson  v.  Yosemite  Mining  Co. 
(1894),  9  Utah.  420,35  Pac.  502  ;  Guerney 
V.  Moore  (1895),  131  Mo.  650,  32  S.  W: 
1132,  quoting  the  text.^ 
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parties,  either  the  assignor  or  other,  to  whom  the  assignee  is 
bound  to  account.  This  is  the  settled  doctrine  in  most  of  the 
States.^  Notwithstanding  the  general  unanimity  of  the  courts 
in  sustaining  this  doctrine,  there  are  still  some  indications  of  a 
different  opinion,  although  it  can  hardly  be  said  that  this  differ- 
ence has  been  embodied  in  an  adjudication  as  the  ratio  decidendi. 
The  opinion  to  which  I  refer  will  be  found  at  large  in  the  note, 

^  Alien  r.  Brown,  44  N.  Y.  228,  231  brought  in  the  name  of  the  plaintiflF."  .  .  . 
(aasignment  without   consideration,  and  In  Williams  v.  Norton  'ti  note  payable  to 
assignee  to  be  accoantable  to  the  assignor  the  order  of  the  payee  had  been  verbally 
for  aU  the  proceeds) ;  Meeker  v.  Claghorn,  transferred  and  delivered  to  the  plaintiff 
44  N.  Y.  349,  353  (facts  similar  to  the  without  endorsement.    The  action  by  such 
last) ;  Wetmore  v.  Sau  Francisco,  44  Cal.  assignee  was  held  to  be  properly  brought, 
294  (assignment  made  as  collateral  secu-  even  though  he  may  not  be  entitled,  to 
rity) ;   Durgin  v.  Ireland,  14   N.  Y.  322  apply  to  his  own  use  the  whole  proceeds, 
(assignment  in  writing  absolute,  but  by  a  "A  delivery  by  the  payee  to  his  surety  or 
coDtemporaheons  agreement  the  assignors  indemnitor,  with  authority  to  receive  the 
were   to   have    one-half    the    proceeds) ;  money  and  pay  the  principal  debt,  will 
Cascner  r.  Snmner,  2  Minn.  44 ;  Williams  enable  the  surety  to  sue  in  his  own  name, 
r.  Norton,  3  Kans.  295 ;  Cottle  v.  Cole,  20  He  will,  within  the  meaning  of  the  code, 
lova,  481 ;  Curtis  v.  Mohr,  18  Wis.  615;  be  the  real  party  in  interest." 
Hilton  V.  Waring,  7  Wis.  492  (assignment  Qln  Laurence  v.  Congregational  Church 
as  collateral  security) ;    Wilson  v.  Clark,  (1900),  164  N.  Y.  115,  58  N.  E.  24,  it  waa 
11  Ind.  385;  Gradwohl  v.  Harris,  29  Cal.  held  that  "the  assignee  of  a  claim  under  a 
150 ;   Saulsbnry  v.  Corwin,  40  Mo.  App.  written  assignment  which  vests  the  legal 
373  (assignment  of  note  for  collection) ;  title  in  him,  though  as  security  for  a  debt, 
Jackson  17.  Hamm,  14  Colo.  58;  Brumback  is  not  bound,  in  an  action  against  the 
r.  Oldham,  I  Idaho,  709  (assignment  of  debtor,  to  prove  the  existence  of  a  debt 
accoant  for  collection) ;  Young  v.  Hudson,  from  the  assignor  to  himself,  as  the  state 
99  Mo.  102  (assignment  of  account  for  of  the  accounts  between  the  assignor  and 
collection) ;   Haysler  v.  Dawson,  28  Mo.  assignee  does  not  concern  the  defendant, 
App.  .531  (same) ;  Sheridan  v.  The  Mayor,  or,  if  it  does,  the  burden  is  upon  him  to 
etc^  63  N.  Y.  30 ;  Gates  v.  No.  Pac.  R.  Co.,  prove  such  a  state  of  facts  as  would  render 
64  Wis.  64  (assignee  to  pay  certain  debts  the  assignment  inoperative  or  reinvest  the 
of  the  assignor  from  the  proceeds  of  the  assignor    in    equity   with    the    beneficial 
rait,  and  accoant  to  the  assignor  for  the  ownership  of  the  claim  "  (Syllabus).    In 
remainder) ;  Vimont  v.  Chicago  &  N.  W.  Falconio  v.  Larsen  (1897),  31  Ore.  137,  48 
R.  Co.,  64  Iowa,  513 ;  Ginocchio  v.  Ama-  Pac.  703,  it  was  held  that  the  assignee  of 
dor  Canal  &  Min.  Co.,  67  Cal.  493 ;  Ervin  a  claim  for  wages,  assigned  for  collection 
r.  Oregon  Ry.  &  N.  Co.,  35  Hun,  544;  only,  could   sue  in   his  own  name.     In 
Walbum  r.  Chenault,  43  Kan.  352.    In  Toby  v.  Oregon  etc.  R.  R.  Co.  (1893),  98 
Ca^toer  v.  Sumner  the  notes  in  suit,  which  Cal.  490,  33  Pac.  550,  the  court  said :    "  A 
werefor  $3,100,  were  assigned  as  security  trustee  to  whom  a  chose  in  action  has 
for  51,500,  owing  by  the  payee  to  the  been  transferred  for  collection  is,  in  con- 
plaintiff,  the  latter  giving  back  a  bond  to  temptation  of  law,  so  far  the  owner  that 
par  over  the  balance  after  satisfying  his  he  may  sue  on  it  in  his  own  name."    Re- 
own  demand.    Upon  these  facts  the  court,  affirmed  in  Cortelyon  v.  Jones  ( 1901 ),  132  •, 
per  Atwater  J.,  said:  *' There  may  be  a  Cal.  131,  64  Pac.  119.    See  also  Pratchott 
qo^nion  as  to  whether  the  assignment  of  v.  Marsh  0895),  52  Ohio  St.  494, 40  N.  E. 
the  notes  was  absolute,  or  whether  a  con-  200;  McBrayer  t;.  Dean  (1897),  100  Ky. 
tingent  interest  remained  in  the  assignor.  398,  38  8.  W.  508.]] 
Bat  in  either  case  the  action  is  properly 
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as  it  is  an  able  argument  upon  that  side  of  the  question.^    Em- 
braced within  the  same  principle,  and  governed  by  the  same  rule, 


1  Robbins  v,  Dererill,  20  Wis.  142. 
The  plaintiff  sues  an  assignee  of  Peet 
&  Williams.  Dixon  C.  J.  gave  the  fol- 
lowing opinion  (p.  148) :  "  The  statute  is 
imperative  that  every  action  mast  be 
prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  therein  otherwise 
provided.  The  proof  is  that  the  plaintiff 
is  not  the  owner  of  the  demand  sned  upon. 
It  belongs  to  the  firm  of  R.  &  L.,  com- 
posed of  the  plaintiff,  his  brother,  and  one 
Lewis.  The  demand  was  transferred  to 
the  plaintiff  alone  by  words  of  absolute 
assignment,  no  trust  being  expressed,  but, 
as  the  plaintiff  himself  testifies,  he  holds 
it  nevertheless  in  trust  for  his  firm.  It 
was  received  on  account  of  a  debt  due  the 
firm  of  R.  &  L.  from  P.  &  W.  Upon  these 
facts  it  seems  to  me  the  plaintiff  cannot 
maintain  the  action.  He  is  not  the  real 
party  in  interest,  nor  the  trustee  of  an 
express  trust  within  the  meaning  of  the 
statute.  His  brother  and  Lewis  should 
have  been  joined  as  plaintiffs." 

[Jn  Crowns  v.  Forest  Land  Co.  (1898), 
99  Wis.  103,  74  N.  W.  546,  the  court 
seems  to  have  departed  somewhat  from 
the  doctrine  of  Robbins  v.  Deverill.  This 
was  a  suit  to  foreclose  a  mortgage,  and 
the  defendant  attempted  to  defend  on  the 
ground  that  the  plaintiff  was  not  the  real 
party  in  interest.  The  court  said  :  "  That 
portion  of  the  answer  which  alleges  that 
respondent  gave  no  consideration  for  the 
note  and  mortgage  presents  no  issuable 
fact.  It  tends  in  no  way  to  defeat  the 
action.  It  is  a  matter  of  no  moment  to 
appellant  whether  any  consideration  was 
paid  for  the  note  and  mortgage  or  not. 
Under  subsequent  allegations  in  the  an- 
swer it  appears  that  re8]x>ndent  became 
vested  with  and  held  the  legal  ownership 
of  the  demand  sned  upon.  The  appellant 
had  no  legal  interest  to  inquire  whether 
the  respondent^  interest  was  actual  or 
colorable,  or  whether  consideration  was 
paid  therefor  or  not."  And  in  Chase  v. 
Dodge  (1901),  111  Wis.  70,  86  N.  W.  548, 
which  was  an  action  by  the  assignees  of  a 
bill  of  merchandi.«e,  the  conrt  said  :  "  The 
assignee  of  a  claim,  holdinfi^  the  legal  title 
by  a  transfer  valid  as  against  his  assignor, 


is  the  'real  party  in  interest/  and  the 
proper  party  to  sue  thereon  .  .  .  ;  and  the 
fact  that  such  transfer  is  colorable  only  is 
immaterial  unless  the  rights  of  creditors 
are  involved  or  the  right  to  interpose  some 
defence  or  counterclaim  snppoeed  to  be 
cut  off  by  the  assignment."  See  also  An- 
derson  v,  Johnson  (1900),  106  Wis.  218, 82 
N.  W.  177;  Brossard  v.  WiUiams  (1902), 
114  Wis.  89,  89  X.  W.  832.] 

See  also  cases  cited  ante,  under  §  *130; 
and   Boetwick   t*.   Brvant,    113   Ind.  448 

ft  ' 

(assignee  for  collection  merely  of  a  note 
cannot  sue  thereon  in  his  own  name) ; 
Hoagland  v.  Van  Etten,  22  Neb.  681; 
B.  c.  23  Neb.  462  (where  the  proceeds  of 
the  suit  are  to  be  paid  to  the  assignor, 
and  the  assignee  has  no  beneficial  interest 
in  them,  the  latter  cannot  sue  on  the 
assigned  claim). 

^n  Kansas  the  supreme  conrt  has 
wavered  in  its  decisions.  In  the  case  of 
Stewart  v.  Price  (1902),  64  Kan.  191,  67 
Pac.  553,  in  a  carefully  reasoned  opinion, 
a  divided  court  expressly  overruled  the 
case  of  Knapp  v.  Eldridge,  33  Kan.  106, 
and  held  that  "one  holding  by  written 
assignment  a  verified  itemized  account  is 
not  the  real  party  in  interest,  and  cannot 
maintain  an  action  thereon  in  his  own 
name  where  it  is  shown  that,  by  a  con- 
temporaneous oral  agreement,  he  has 
agreed  to  pay  the  full  amount  thereof, 
when  collected,  to  his  assignor ;  and  this 
is  true  notwithstanding  the  assignor  teso- 
fles  that  the  defendant  in  the  action  does 
not  owe  her  anything,  that  the  whole 
amount  is  due  her  from  the  plaintiff,  and 
that  he  is  to  pay  her  provided  he  re- 
covers in  the  action."  But  only  two  years 
later,  Stewart  v.  Price  was  itsdf  expressly 
overruled  by  the  case  of  Manley  p- 
Park  (1904),  —  Kan.  — ,  75  Pac  557, 
the  conrt  unanimously  approving  the  doc- 
trine of  the  minority  opinion  in  Stewart 
V.  Price. 

The  same  rule  obtains  in  Ohio.  Brown  v. 
Ginn  (1902).  66  Ohio  St.  316,  64  N.  E.  123. 
In  this  case  the  court  said:  "We  are  aware 
that  the  tendency  of  some  courts  has  been 
to  uphold  actions  brought  upon  negotiable 
instruments,    transferred    for    collection 
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is  the  case  of  an  assignee  of  a  thing  in  action,  who,  by  the  terms 
of  the  transfer,  is  not  bound  to  pay  the  consideration  thereof 
until  the  debt  has  been  collected;  he  is  the  real  party  in  interest, 
and  is  folly  authorized  to  sue  in  his  own  name.^ 

§  71.    *  133.    Instances  of  Action  by  Assignee  as  Real  Party  In 

Interest.  The  following  are  particular  cases  in  which  the  as- 
signee was  held  by  the  courts  to  be  the  real  party  in  interest 
within  the  meaning  of  the  codes,  and  entitled  as  such  to  sue  in 
his  own  name:  Where  a  bond  or  a  mortgage  was  assigned 
verbally;^  the  assignment  of  a  receipt  and  delivery  order,  which 
was  in  the  following  words:  "1,000  bushels  of  corn.  Received 
in  store,  on  account  of  S.  F.  A.,  1,000  bushels  of  corn,  to  be 
delivered  to  his  order  at,  etc.,  etc.  (signed)  W.  H,  H.  ;"^ 
assignment  of  a  promissory  note  payable  to  order  without  any 
indorsement;^  the  assignment  of  a  debt  evidenced  by  a  lost 
note ;  ^  where  the  assignment  of  a  bond  or  note  was  by  means  of 
a  separate  instrument  in  writing;^  the  assignment  of  a  claim 
arising  from  an  agreement  to  pay  the  defendant  in  a  certain 
pending  suit  a  stipulated  sum  of  money  if  he  would  withdraw 
his  defence;^  the  assignment  of  a  claim  for  damages  resulting 
from  the  wrongful  conversions  of  chattels ;  ^  the  assignment  by  a 
widow  of  her  right  of  dower  after  the  death  of  her  husband,  but 
before  the  dower  had  been  set  apart  to  her.®     The  mere  parting 

ottlj,  on  the  groaod  that  the  plaintiff  is  s  Merchants  &  Mech.  Bank  v.  Hewitt, 

the  real  partj  in  interest,  and  that  there  3  Iowa,  93. 

areiome  aathorities  which  point  to  that  4  Carpenter  v.  Miles,  17  B.  Mon.  598 ; 

condoaion.    Indeed  it  may   be  admitted  White  v.  Phelps,  14  Minn.  27;  Pease  v. 

that  the  trend  in  some  of  the  Code  States  Rush,  2  Minn.  107 ;  Pearson  v.  Cummings, 

is  in  that  direction.    But  we  have  foaud  no  28  Iowa,  344  ;  Hancock  v.  Ritchie,  II  Ind. 

case  which  goes  to  the  extent  of  holding  48 ;  Rogge  v.  Cassidy  (Ky.  1890),  13  S.  W. 

that  an  assignment  of  an  open  account  716;  Caldwell  v.  Meshew,  44  Ark.  564; 

for  the  mere  purpose  of  collection,  one  Heartman  t\  Franks,  36  Ark.  501  ;  Kiff  v. 

which  gives  the  assignee   a    contingent  Weaver,  94  N.  C.  274. 

interest   only,    constitutes    him  the  real  ^  Long  v.  Constant,  19  Mo.  320. 

puty  ia  interest  within  the  meaning  of  0  Thornton  v.  Crowther,  24  Mo.  164; 

the  Btatnte."  Peters  i;.  St.  Lonis.  &c.  R.  R.,  24  Mo.  586. 

See  cases  cited  in  note  3,  p.  91,  and  ?  Gray  v.  Garrison,  9  Cal.  325. 

note  1,  p.  87.  8  Smith  v.  Kennett,  18  Mo.  154;  Laz- 

^  Cammtngs  v.  Morris,  25  N.  Y.  625  ;  ard  v.  Wheeler,  22  Cal.  139.     In  this  last 

fi-  c.  3  Boew.  560.  case  an  action  by  the  assignee  to  recover 

'  Conyngham  9.  Smith,  16  Iowa,  471 ;  possession  of  the  chattels  was  sustained. 

Barthol  v.  Blakin,  84  Iowa,  452;  Green  »  Strong  f.  Clem,  12  Ind.  37  ;  QDobber- 

0.   Marble,    37  Iowa,    95;    Andrews  v.  'Stein  v.  Murphy  (1896),  64  Minn.  127,  66 

McDanid,  68  N.  C.  885 ;  Kiff  v.  Weaver,  N.  W.  204.] 
94  N.  C.  274. 
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with  the  possession  of  a  note  does  not,  however,  constitute  an 
assignment  thereof,  and  the  owner  is  the  proper  party  to  sue, 
although  the  instrument  is  in  the  hands  of  another  person  with 
whom  it  has  been  deposited.^  The  assignee  of  a  foreign  executor 
or  administrator  may  maintain  an  action  in  his  own  name  to 
recover  a  debt  due  to  the  estate  from  a  person  residing  within 
the  State  in  which  the  suit  is  brought.^  Upon  the  same  prin- 
ciple, when  a  demand  not  arising  within  the  State,  in  favor  of 
one  foreign  corporation  against  another  foreign  corporation,  is 
assigned  to  a  resident  of  the  State,  such  assignee  may  maintain 
an  action  upon  it  against  the  debtor  corporation,  although  the 
original  creditor  is  expressly  forbidden  by  statute  to  sue  under 
such  circumstances.  The  prohibition  of  an  action  between  the 
foreign  corporations  does  not  aflfect  the  assignability  of  the 
claim. ^ 

§  72.  *  134.  Same  Subject.  The  assignee  of  a  judgment  re- 
covered by  the  defendant  in  an  action  brought  to  recover  the 
possession  of  chattels  may  sue  in  his  own  name  upon  a  bond 
given  by  the  plaintiff  upon  the  requisition  made  for  a  deliver}- 
of  the  goods  to  him.  jThe  assignment  of  the  judgment  carries 
with  it  all  demands  arising  upon  this  bond  or  undertaking,  and 
the  assignee  is  the  real  party  in  interest.*)/ In  like  manner,  the 
assignee  of  a  judgment  recovered  against  a  sheriflf  for  official 
misconduct  in  seizing  the  plaintiff's  property  may  bring  an  action 
in  his  own  name  upon  the  sheriff's  bond.^  The  principle  may  be 
stated  more  broadly,  ^he  assignee  of  any  claim  or  demand  may, 
in  general,  sue  in  his  own  name  upon  any  incidental  or  collateral 
security  connected  with  the  demand,  and  by  means  of  which  its 
payment  or  satisfaction  can  be  enforced^  Thus,  the  assignee  of 
a  judgment  obtained  in  a  garnishee  process  may  maintain  an 
action  in  his  own  name  against  the  garnishees ;  ^  the  assignee  of 
the  cause  of  action  in  a  pending  litigation  may  sue  on  an  appeal 
bond  given  to  the  plaintiff,  the  assignor,  in  the  course  of  the 


1  Selden  v.  Print'le,  1 7  Barb.  458 ; 
[Bohart  v.  Backingham  (1901),  62  Kan. 
658,  64  Pac.  627,  quoting  the  textj 

^  Petersen  v.  Chemical  Bank,  32  N.  Y. 
21. 

8  McBride  v.  Farmers'  Bank,  26  N.  Y. 
450.  457. 

[^Farther  instances :   Hanpt  v.  Barton 


revive  a  judgment  by  the  assignee  thereof; 
Gemer  r.  Church  (1895),  43  Neb.  690,62 
N.  W.  51  (assignee  of  sab6criptioD)-3 

*  Bowdoin  v.  Coleman,  3  Abb.  Pr.4,'?l. 
^  Charles  &.  Haskins,  11  Iowa,  329. 

•  Whitman  v.  Keith,  18  Ohio  St.  134. 
In  this  case,  Mr.  Jnstice  Scott  gives  a  y^rj 
full  and  clear  exposition  of  the  statotory 


(1898),  21  Mout.  572,  55  Pac.  110  (suit  to     provision  nnder  consideration. 
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pioceediDgs.^  The  assignee  of  a  reversion  and  also  of  the  cove* 
nants  contained  in  the  lease  is  the  proper  party  to  bring  an  action 
to  recover  damages  arising  from  a  breach  of  such  covenants.^ 
When  a  surviving  partner  assigns  things  in  action  which  belonged 
to  the  firm,  the  assignee  succeeds  to  his  rights,  and  must  sue  in 
his  own  name  to  collect  the  same.' 

§  73.  *135.  Joiader  of  Assignor  in  Borne  States.  In  Ken- 
tucky, if  the  assignment  is  equitable,  which  is  defined  to  be 
an  assignment  not  expressly  authorized  by  statute  to  be  made, 
although  the  assignee  must  sue  in  his  own  name,  the  assignor 
must  also  be  joined  as  a  party  plaintiff  or  defendant;^  as,  for 
example,  when  an  execution  is  assigned,^  or  a  lease.^  In  certain 
States,  where  the  thing  in  action  is  not  negotiable,  or  assignable 
by  indorsement,  the  assignor  may  be  joined  as  a  defendant  to 
answer  to  his  interest  and  to  the  assignment.^  In  other  States, 
however,  where  similar  provisions  are  not  found  in  the  codes  or 
practice  acts,  the  rule  is  entirely  different,  and  the  assignor  is 
not  a  proper  party  either  plaintiff  or  defendant.  Thus,  in  Ohio, 
an  assignor  having  been  made  a  defendant  under  the  general 
provisions  of  the  code  relating  to  the  joinder  of  parties  plaintiff 
and  defendant,  it  was  held  that  he  neither  had  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  nor  was  he  a  necessary  party 
to  a  complete  determination  or  settlement  of  the  questions  in- 
volved therein,  and  therefore  he  had  been  improperly  made  a 
defendant.^  This  is  undoubtedly  the  rule  in  all  the  States 
whose  codes  do  not  contain  the  special  provision  permitting  or 
requiring  the^  joinder  of  assignors  in  order  to  answer  to  the  as- 
signment. ^/And  even  though  he  may  retain  some  residuary, 
contingent^^  or  equitable  interest,  the  assignor  is  not  the  proper 
party  to  sue ;  the  legal  title  is  not  only  in  the  assignee,  but  he  is 


^  Bennett  v.  McGiade,  15  Minn.  132. 
Stnie  as  to  asaignment  of  a  contract, 
Gallagher  v.  Nichols,  60  N.  Y.  438,  448, 
449;  Bolen  v.  Crosby,  49  id.  183. 

^  Masnry  v,  Soathwortb,  9  Ohio  St 
340. 

"  Roji  9.  Vilas,  18  Wis  169. 

^  Dean  v.  English,  18  3-  Hon.  132; 
Gill  r.  Johnson^s  Adm.,  1  Mete.  (Ky.) 
649;  Lytle  v.  Lytle.  2  Mete.  (Ky.)  127. 

*  Watson  V  Gabby,  18  B.  Mon.  658, 
665. 

^  Hicks  9.  Doty,  4  Bnsh,  420.    By  1 


R.  S.  ch.  22,  §  6,  '*  all  bonds,  bills,  or  notes 
for  money  or  property  shall  be  assignable 
so  as  to  vest  the  right  of  action  in  the 
assignee." 

T  [[Indiana,  Burns'  St.,  1901,  §  277.] 
s  Allen  V.  MiUer,  11  Ohio  St.  374. 
[[Held  in  Shambangh  t\  Current  (1900), 
HI  Iowa,  121,  82  N.  W.  497,  that  the  de- 
fendant cannot  require  the  assignor  to  be 
made  a  party,  since  any  defence  as  against 
the  assignor  could  be  made  against  the 
assignee.]] 
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entitled  to  receive  all  the  proceeds  of  the  recovery,  and  whatever 
possibilities  the  assignor  may  have,  he  is  not  the  real  party  in 
interestiv" 

§  74.  ^136.  AsBigDment  Pendente  Lite.  Substitation  of  Ab- 
Bignee.  The  thing  in  action  may  even  be  assigned  while  a 
suit  upon  it  is  pending,  and,  by  the  express  provisions  of  the 
statute,  the  assignee  may  either  be  substituted  as  plainti£c,  or 
the  suit  may  be  carried  on  to  its  termination  in  the  name  of  the 
original  party.^  Such  substitution,  when  made,  is  not  the  bring- 
ing of  a  new  action,  and  does  not  require  a  supplemental  com- 


1  Smith  V.  Chicago  &  N.  W.  R.  Co.,  23 
Wis.  267,  where  it  appeared  that  in  pro- 
ceediugs  supplementary  to  execution,  be- 
fore instituted  against  the  plaintiff  in 
auother  State,  the  demand  in  suit  had 
been  assigued  to  a  receiver  ;  this  was  held 
a  complete  defence.  See  also  Gates  v. 
No.  Pac.  R.  Co.,  64  Wis.  64 ;  Vimout  v, 
Chicago  N.  W.  Ry.  Co.,  64  Iowa,  518; 
Smith  u.  Feiton,  85  Ind.  223  (note  a.s8igned 
as  collateral  security);  Michael  v  St.  Louis 
Mut.  F.  Ins.  Co.,  17  Mo.  A  pp.  23  (the 
assignor  of  an  insurance  policy  should  not 
be  joined  as  plaintiff  with  the  assignee,  to 
whom  the  whole  policy  has  been  trans- 
ferred as  collateral  security) ;  Cable  o.  St. 
Louis  Marine  Ry.  Co.^  21  Mo.  133 ;  and 
see  insurance  cases,  ftost,  §  *226,  note. 

«  QMcCullough  V.  Dovey  (1901).  61 
Neh.  675,  85  N.  W.  893  ;  Parker  r.  Taylor 
(1902),  Neb.,  91  N  W.  537;  City  of 
Springfield  v.  Weaver  (1896),  137  Mo. 
650,  37  S.  W.  509;  Tuffree  v.  Stearns 
Ranchos  Co.  (1899),  124  Cal.  306,  57  Pac. 
69. 

Whethei  the  assignee  shall  be  substi- 
tuted or  the  action  shall  proceed  in  the 
name  of  the  original  party,  is  a  matter 
within  the  discretion  of  the  court :  Brown 
V.  Kohout  (1895).  61  Minn.  113,  63  N.  W. 
248;  Fay  v.  Steubenrauch  (1903),  138 
Cal.  656,  72  Pac.  156  ;  Sears  t;.  Ackermau 
(1903),  138  Cal.  583,  72  Pac.  171. 

But  in  Wilson  v,  Kiesel  (1894),  9  Utah 
397,  35  Pac.  488,  it  was  held  that  where 
an  action  is  prosecuted  to  judgment  in  the 
name  of  the  assignor,  after  an  assignment 
pendente  lite,  no  action  can  thereafter  be 
brought  on  such  judgment  in  the  name  of 
the  assignor  ;  and  where  an  action  is  ne&run 
in   his   name  it  must    be  dismissed,  an 


amendment  substituting  the  real  party  in 
interest  not  being  allowable.  See,  how- 
ever, Service  v.  Bank  (1900),  62  Kan.  857, 
62  Pac  670,  and  Hudson  v.  Barratt  (1901), 
62  Kan.  137,  61  Pac.  737,  where  such 
amendments  were  allowed. 

The  statute  furnishes  no  antbority  for 
the  continuation  of  the  action  by  the 
plaintiff  where  his  assignee  has  settled 
the  claim  and  demands  that  the  action 
be  discontinued.  Hirsheld  v.  Fitzgerald 
(1898),  157  N.  Y.  166.  61  N.  E.  997. 

In  McKnight  v.  Bertram  Heating,  etc. 
Co.  (1902),  65  Kan.  859,  70  Pac.  345,  a 
part  of  the  claim  was  assigned  pending 
the  action,  and  it  was  held  that  the  plain- 
tiff, who  sued  on  a  quantum  meruit^  coold 
recover  in  his  own  name  the  amoont 
assigned 

In  Matthews  v.  Cantey  (1896),  48  S  C. 
588,  26  8.  £  894,  defendant  executed 
three  promissory  notes  to  A.  A  assigned 
them  to  B,  and  B  pledged  them  to  plain- 
tiffs as  collateral  security  for  a  debt  which 
B  owed  plaintiffs.  Said  debt  not  being 
paid  when  due,  plaintiffs  brought  this 
action  on  the  notes,  and  it  was  conceded 
by  all  parties  that  plaintiffs  had  a  good 
cause  of  actio;i  at  that  time.  But  after 
the  commencement  of  this  suit,  B  ptid 
plaintiffs  the  debt  in  full,  and  assigned 
the  notes  to  C,  such  assignment  by  B. 
divesting  plaintiffs  of  all  interest  in  the 
notes,  and  putting  the  legal  and  beneficial 
title  in  C.  C.  did  not  move  to  be  made  a 
party,  and  the  circuit  court  dismiHsed  the 
action  on  the  cjonnd  that  the  suit  was  not 
being  prosecuted  in  the  name  of  the  real 
party  in  interest.  This  order  wa«  affirmed. 
Section  142  of  the  code  providwi  that  **no 
action  shall  abate  by  the  death,  marriage 
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plaint^  If  an  assignee  carries  on  a  suit  in  the  name  of  the 
assignor,  he  must  show  affirmatively  that  the  transfer  was  made 
pendente  liUJ^ 

§  75.  *  137.  Assignment  of  Part  of  Demand.  Action  by  Qrantee 
on  Covenanta.  It  has  been  decided  in  some  cases  that  the 
assignment  of  part  of  an  entire  claim  does  not  enable  the  as- 
signee to  sue  in  his  own  name,  but  that  the  assignor  must  still 
sue  for  the  whole  demand.^  This  rule  is  based  upon  the  old 
doctrine  of  the  indivisibility  in  law  of  an  entire  thing  in  action. 
Other  cases  hold  that  such  an  assignment  conveys  an  equitable 
interest,  and  makes  the  assignee  an  equitable  owner,  so  that  he 
may  sustain  an  action  brought  in  his  own  name,  although  the 

or  other  disability  of  a  party,  or  by  the  the  assignment  was  not  pleaded  in  the 

transfer  of  any  iutei'est  therein,  if   the  complaint. 

caiue  of  action  survive  or  continue.    In  The   Supreme  Court  of  Washington, 

case  of  death,  marriage  or  other  disability  however,   has  held,  in  Powell  v.  Nolan 

of  a  party,  the  court,  on  motion,  at  any  (1902),  27  Wash.  318,  67  Pac.  712,  that  a 

lime  within  one  year  thereafter,  or  after-  supplemental  complaint  must  be  filed,  and 

wards  on  a  supplemental  complaint,  may  that  a  judgment    obtained  without   the 

allow  the  action  to  be  continued  by  or  filing  of  such  supplemental  complaint  is 

against  his  represeutative  or  successor  in  invalid,  where    the   defendant    was    not 

interest.    In  case  of  any  other  transfer  of  present  or  represented    in  court  at  the 

ioterest,  the  action  shall  be  continued  in  time  the  substitution  was  made.^ 

the  name  of  the  original  party,  or  the  '  St.   Anthony   Mill  Co.  v.   Vandall, 

Court  may  allow   the  person   to  whom  I  Minn.  246 ;  Virgin  v.  Brubaker,  4  Nev. 

the  transfer  is  made  to  be  substituted  in  31 ;  Warner  v.  Turner,  18  B.  Mon.  758. 

the  action."   The  court  held  that  the  words  See  also  McGrean  v.  Metrop.  Elev.   Ry. 

*'aoT  other  transfer  of  interest,"  under  Co.,  133  N.  Y.  9;  Asher  v.  St.  Louis,  &c. 

which  it  was  sought  to  defeat  the  abate-  R.  Co.,  89  Mo.  116;  Lowell  v.  Parkinson, 

ment  of  the  action,  meant  "  such  a  transfer  4  Utah,  64 ;  Todd  v,  Crutsinger,  30  Mo. 

of  interest  in  the  action  as  would  enable  App.   145 ;    Hamilton   v,   Lamphear,  54 

the  transferee  to  claim  under  the  original  Conn.  237 ;  Stewart  v.  Spaulding,  72  Cal. 

party."    And  since  in  the  case  at  bar  the  264 ;  Nichohi  v.  Chicago,  etc.  Ry.  Co.,  36 

tmnsferee  claimed  not  under  the  original  Minn.  452  ;  Snyder  v.  Phillips,  66  la.  481 ; 

party,  the  plaint ilEs,  but  under  B.,  this  Perkins  v.  Marrs,  1 5  Colo.  262. 

statute  did  not  save  the  action,  and  it  '  Cable  v.  St.  Louis  Marine  Railway 

must  abate  under  the  provision  of  sec-  Co.,  21  Mo.  133 ;  Leese  v.  Sherwood,  21 

tion   132,    requiring   all   actions    to    be  Cal.  151 ;  Burnett  v.  Crandall,  63  Mo. 

pftJsecDted  in  the  name  of  the  real  party  410;  Beardslee  v.  Morgner,  73  Mo.  22; 

in  interest^  Loomis  v.   Robinson,  76   Mo.   488.    But 

^  [Fish  V.  Smith  (1900),  73  Conn.  377,  this  rule  does  not   prevent  one   of  two 

47  Atl.  711 :  "An  assignment  of  a  claim  joint  payees  from  transferring  the  whole 

pending  suit  thereon  calls  for  no  altera-  of  his  interest,  so  that  his  assignee  (in  this 

tion  or  amendment  in  the  complaint,  but  case  the  other  payee)  may  sue  in  his  own 

only  for  an  application  for  a  change  of  name;  McLeod  v.  Snyder  (Mo.  1892),  19 

parties."     And   in  Campbell    v,    Irvine  S.  W.  494.    See  Lapping  v,  Dn£fy,  47  Ind. 

(1895),  17  Mont  476,  43  Pac.  626,  it  was  51;   Boyle  v.   Robbins,   71    N.    C.   130; 

beld  that  the  substituted  plaintiff  might  [Smith  t;.  Atkinson  (1893),  18  Colo.  255, 

proTe  the  assignment  by  which  he  became  32  Pac.  425,  holding  that  the  common-law 

eutitled  to  the  subject  of  the  suit,  although  rule  has  not  been  changed.^ 
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assignors  may,  upon  their  own  application,  be  allowed  to  inter- 
vene, in  order  to  protect  their  interests.^  The  grantee  of  land 
cannot  sue  in  his  own  name  to  recover  damages  for  the  breach  of 
covenants  in  the  deed  to  his  grantor  which  do  not  run  with  the 
land,  unless  the  covenants  themselves  have  also  been  assigned, 
but  the  grantor  is  the  proper  party ;  as,  for  example,  the  grantee 
cannot  sue  upon  a  covenant  of  seisin  in  the  deed  to  his  grantor, 
in  those  States  where  that  covenant  is  regarded  as  broken  immedi- 
ately, if  at  all,  upon  the  execution  of  the  deed,  and  as  not  running 
with  the  land.^ 

§  76.  *  138.  Suing  "  to  the  Use  of "  Another.  Beneficiariet 
under  Express  Trusts.  It  is  no  longer,  consistently  with  the 
provisions  of  the  codes,  possible  for  one  person  to  sue  "to  the 
use  of  "  another,  as  was  common  in  some  States.  The  parties 
beneficially  interested  must  themselves  bring  the  action.^  There 
are  cases  which  hold  that  when  there  is  a  trustee  of  an  express 
trust,  he  must  bring  the  action,  and  that  the  beneficiary  can  in 
no  such  case  sue  in  his  own  name,  at  least  alone.*  The  correct- 
ness of  this  ruling  may  well  be  doubted.  The  section  relative 
to  the  real  party  in  interest  is,  in  all  the  codes,  imperative; 


! 


1  Grain  i;.  Aldrich,  SB  Cal.  514;  Wig- 
gins i;.  McDonald,  18  Cal.  126.  See,  also, 
Childs  V,  Alexander,  82  S.  C.  169 ;  Sin- 
gleton V.  O'Blenis,  125  Ind.  151  (partial 
assignee  and  araignor  may  join).  Qlt  whs 
held  in  Schilling  r.  MaUen  (1893),  55 
Minn.  122,  56  N.  W.  586,  and  in  Dean  i;. 
St.  Paul.  etc.  Ry.  Co.  (1893),  53  Minn.  504, 
55  N.  W.  628,  that  an  action  to  recover  a 
dnly  assigned  portion  of  a  demand  cannot 
be  maintained  by  the  assignee  where  the 
assignor  is  not  made  a  party,  the  debtt^r 
refusing  to  recognize  the  assignment 
And  in  Cook  v.  City  of  Menasha  (1899), 
103  Wis.  6.  79  N.  W.  26,  it  was  held  that 
the  plaintiff  was  not.  aggrieved  by  an 
order  of  the  conrt  making  the  assignor  a 
party.  The  same  court  held,  in  Skobis  i*. 
Ferge  (1899),  102  Wig.  122,  78  N.  W.426, 
that  the  assignment  by  a  creditor  of  a 
portion  of  a  claim  is  not  binding  on  the 
debtor  unless  he  consents  thereto.^ 

2  Hall  V.  Plaine,  14  Ohio  St.  417 ; 
Sinker  r.  Floyd,  104  Ind.  291. 

»  Weise  v.  Gemer,  42  Mo.  527 ;  Hntch- 
ings  V.  Weems.  85  Mo.  285;  Brady  v. 
Chandler,    31    Mo.  28;    Van    Doren  v. 


Relfe,  20  Mo.  455 ;  Wilkes  v.  Morehead, 
Stanton's  Code  (Ky.),  p.  31  (n  ) ;  Lytle  o. 
Lytle,  2  Mete.  (Ky.)  127,  128.  Alio, 
State  V.  Johnson,  52  Ind.  197 ;  Shane  r. 
Francis,  30  id.  92.  QHollister  v.  Hubbard 
(1899),  11  S.  D.  461,  78  N.  W.  949.  An 
action  for  breach  of  a  sheriff's  bond,  pay- 
able to  the  county,  roust  be  brought  in  the 
name  of  the  party  in  interest,  and  not  in 
the  name  of  the  county  for  the  use  of  sach 
party.  To  the  same  effect  is  Gnemtey  v. 
Tutiiill  (1900),  12  S.  D.  584,  82  N.  W. 
190.  See,  however.  City  of  Bethany  ». 
Howard  (1899),  149  Mo.  504,  51  S.  W.  94, 
where  the  contrary  is  held  in  respect  to  t 
contractor's  bond.^ 

♦  Reed  r.  Harris,  7  Robt.  151.  A  Spe- 
cial Term  decision,  and  not  entitled  tomoch 
weight.  See  Wertem  R.  Co.  r.  Nolan.  4S 
N.  Y.  513;  Daris  r.  Erickson.  3  Wash. 
654  ;  Kelley  v.  Thuey,  102  Mo.  522 ;  Hen- 
ricua  V.  Englert  (N.  Y.  App.  1893),  W 
N.  £.  550  (obligees  on  a  bond,  who  signed 
as  "  agents  "  of  others,  are  the  only  proper 
plaintiffs  to  a  suit  on  the  bond,  thoagh  a 
different  rule  would  apply  had  the  instni- 
ment  not  been  under  seal). 
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while  that  in  relation  to  the  trustee  of  an  express  trust  is 
permissive. 

§  77.    *  139.    Aotlons  by  Third  Persons  for  whose  Benefit  Con- 
tracts have  been  made.     The  cases  thus  far  considered  in  this 
section  are  all  connected  with  the  assignment  of  a  thing  in  action 
by  the  original  creditor,  and  they  involve  the  question,  When 
may  the  assignee,  under  such  circumstances,  be  the  party  plain- 
tiff in  an  action  to  enforce  the  assigned  demand  ?    The  rule  of 
the  statute,  that  every  action  must  be  brought  in  the  name  of  the 
real  party  in  interest,  applies  also  to  numerous  cases  which  have 
no  connection  whatever  with  assignments  and  assignees;  and  I 
propose,  in  the  remainder  of  this  section,  to  review  and  examine 
these  other  illustrations  of  the  principle.     It  is  now  the  settled 
doctrine  in  so  many  of  the  States,  that  it  may  be  called  the 
American  doctrine,  ^  — /although  the  contrary  rule  has  been  estab- 
lished in  England  and  in  some  States,  and  notably  in  Massachu- 
setts,' where  it  has  been  very  recently  reaffirmed  with  emphasis,  j 
—that,  where  an  express  promise  was  made  by  A.  to  B.,  upon  a 
consideration  moving  from  B.,  whereby  the  promisor  engages  to 
do  something  for  the  benefit  of  C,  as,  for  example,  to  pay  him 
a  sum  of  money,  although  C.  is  both  a  stranger  to  the  considera- 
tion and  not  an  immediate  party  to  the  contract,  yet  he  may 
maintain  an  action  upon  the  promise  in  his  own  name  against 
the  promisor,  without  in  any  manner  joining  as  a  party  the  one 
to  whom  the  promise  was  directly  made.*    This  rule  was  origi- 
nally adopted  prior  to  the  reformed   procedure,  and  was  based 
partly  upon  considerations  of  convenience,   and  partly  upon  a 
liberal  construction  of  the  nature  of  the  contract.     [The  provision 


1  Hendrick  v.  Lindsay,  93  U.  S.  143. 
For  an  interesting  diacoasion  of  the  ra- 
tmaJe  of  the  doctrine,  see  an  article  by 
Henry  0.  Taylor,  15  Amer.  Law  Rev. 
231. 

*  [TTie  same  doctrine  prevails  in  Con- 
aecticot.  See  Baxter  v.  Camp  (1898),  71 
Coon.  245,  41  AtL  803,  and  Morgan  v. 
Randolph,  etc.  Co.  (1900),  73  Conn.  396, 
47  Atl.  658.] 

*  Kimball  v.  Noyes,  17  Wis.  695 ;  San- 
^n  v.  Claaon,  13  Minn.  379 ;  Meyer  v. 
I'owell,  44  Mo.  328 ;  Cross  v.  Tmesdale, 
28lnd.  44;  Devol  v.  Mcintosh,  23  Ind. 
529;  Day  v,  Patterson,  18  Ind.  114 ;  Kice 
c  Sivery,  22  Iowa,  470;  ScoU  v.  Gill,  19 


Iowa,  187  ;  Allen  v.  Thomas,  3  Mete.  (Ky.) 
198;  Wiggins  v.  McDonald,  18  Cal.  126; 
Miller  v.  Florer,  15  Ohio  St.  148,  151,  per 
White  J. ;  Rogers  v.  Gosnell,  58  Mo.  589, 
590 ;  51  Mo.  466 ;  Coster  i;.  Mayor  of 
Albany,  43  N.  Y.  399,  411  ;  Van  Schaick 
».  Third  Avenne  B.  Co.,  38  N.  Y.  346 ; 
Ricard  v.  Sanderson,  41  N.  Y.  179 ;  Barker 
n.  Bradley,  42  N.  Y.  316,319;  Secor  v. 
Lord,  3  Keyes,  525 ;  Claflin  v,  Ostrom,  54 
N.  Y.  581,  584 ;  Cooley  ».  Howe  Machine 
Co.,  53  N.  Y.  620 ;  Glen  ».  Hope  Mat.  Life 
Ins.  Co.,  56  N.  Y.  379,  381;  Barlow  v. 
Meyers.  6  N.  Y.  Snp  Ct.  183  ;  Johnson 
r.  Knapp,  36  Iowa,  616;  Jordan  v.  White, 
20  Minn.  91. 
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of  the  codes  under  review  does  not  place  the  matter  beyond  all 
doubt ;  although  the  person  for  whose  benefit  the  promise  is  thus 
made  is  certainly  the  real  party  in  interest.]^     The  following  are 


^  QSo  late  as  1903,  the  Sapreme  Coart 
of  Wisconsin,  in  the  case  of  Tweeddale  v. 
Tweeddale,  infraf  declared  that  "  there  is 
as  much  confusion,  probablj,  in  the  jadi- 
cial  holdings  in  respect  to  the  matter,  as 
on  any  question  of  law  that  can  be  men- 
tioned." 

The  conflict  centres  abont  the  two  req- 
uisites laid  down  in  the  leading  case  of 
Vrooman  v.  Turner,  69  N.  Y.  280.  These 
are  as  follows :  there  must  be,  in  order  to 
allow  suit  by  a  third  person  on  such  a 
contract,  (1)  an  intention  on  the  part  of 
the  promisee  to  secure  some  benefit  to  the 
third  party,  (2)  some  privity  between  the 
promisee  and  the  party  to  be  benefited, 
and  some  duty  or  obligation  owing  from 
the  promisee  to  the  third  person  which 
would  give  the  latter  a  legal  or  equitable 
cbiim'to  the  benefit  of  the  promise.  Most 
of  the  cases  turn  on  one  or  the  other  of 
these  points,  and  they  may  be  grouped 
accordingly. 

lu  Morgan  v,  Randolph,  etc.  Co.  (1900), 
73  Conn.  396.  47  Atl.  658.  the  defendant 
purchased  the  property  of  a  partnership, 
and  in  part  consideration  agreed  to  pay 
the  partnership  debts.  Held  that  the 
intention  was  primarily  to  secure  a  benefit 
to  the  partnership  and  not  to  the  creditors, 
hence  the  latter  could  nut  recover  on  the 
a^rreement.  This  is  an  extreme  case,  and 
the  court  itself  admits  that  it  is  out  of 
accord  with  the  current  of  American 
authority. 

There  are  numerous  cases  of  actions 
by  materialmen  and  laborers  upon  con- 
tractors' bonds,  which  have  usually  turned 
upon  the  question  of  intention.  Such  a 
case  was  Parker  v.  Jeffery  (1894),  26  Ore. 
186,  37  Pac.  712,  where  the  court  held 
that  to  entitle  a  third  person  to  recover 
upon  a  contract  made  between  other 
persons,  there  must  not  only  be  an  intent 
to  secure  some  benefit  to  such  third  person, 
hut  the  contract  must  have  been  made  and 
entered  into  directly  and  primarily  for 
his  >)enefit  The  same  rule  was  adopted 
in  Montgomery  v.  Rief  (1897),  15  Utah 
495,  50  Pac.  623 ;  Brower  Lumber  Co.  v. 
Miller  (1896),  28  Ore.  565,  43  Pac.  659; 


Howsmon  v.  Trenton  Water  Co.  (1893), 
119  Mo.  304,  24  S.  W.  784,  Jefferson  r. 
Asch  (1893),  53  Minn.  446,  55  N.  W.  604. 

The  constraction  of  these  coiktractors' 
bonds,  as  indicative  of  intention,  has  ^ren 
rise  to  some  difficulty.    In  Pickle  Marble 
&  Granite  Co.  v.  McClay  (1898),  54  Neb. 
661,  74  N.  W.  1062.   the   bond  provided 
that  the  contractor  should  provide  all  the 
labor  and  materials  necessary  for  the  con- 
struction of  the  building,  and  that  there 
should  not  be  any  lawful  claims  against 
him  for  labor  and  materials.     This  was 
held  to  be  a  bond  for  the  benefit  of  the 
materialmen    and    laborers.      The  same 
bond  was  similarly  construed  in  Korsmeyer 
etc.  Co.  V.  McClay  (1895),  43  Neb.  649,' 62 
N.  W.  50,  and  in  Pioneer,  etc.  Co.  v.  McClay 
(1898).   54    Neb.   663,   74    N.    W.    1063. 
Similar  bonds  were  construed  in  Dull  v. 
Crume  (1894),  41  Neb.  65.5,  59  N.  W.  806; 
Kaufmann  t^.  Cooper  (1896),  46  Neb.  644, 
65  N.  W.  796;  Rohman  v.  Gaiser  (1898). 
53  Neb.  474,  73  N.  W.  923  ;  and  Spokane 
&  Idaho  Lumber  Co.  v.  Boyd  (1902),  28 
Wash.  90,  68  Pac  337,  and  in  each  case 
held  to  have  been  executed  for  the  bene- 
fit   of    materialmen    and    laborers.     In 
Mcl>onald  v.  Davey  (1900).  22  Wash.  366, 
60  Pac.  1116.  a  bond  conditioned  that  the 
lessee  of  a  mine  should  pay  all  debts  con- 
tracted for  labor  and  materials  used  in 
and  about  the  mine,  was  held  to  be  a 
bond  for  the  benefit  of  the  laborers,  over- 
ruling the  case  of  Sears  v.  Williams  (1894), 
9  Wash.  428,  37  Pac.  665,  in  which  the 
court  had  criticised  the  Nebraska  cases. 
Even  a  covenant  that  the  contractor  would 
file  with  the  board  of  public  works  receipts 
of  claims  from  all  parties  furnishing  ma- 
terials and  labor,  was  held  to  be  a  cove- 
nant for  the  benefit  of  materialmen,  in 
Lyman  v.  City  of  Lincoln  ( 1894),  38  Neb. 
794,  57  N.  W'.  531. 

On  the  other  hand,  in  Greenfield  Lom- 
ber  Co.  v.  Parker  (1902),  159  Ind.  571, 
65  N.  E.  747,  where  one  contracted  with 
a  township  to  build  a  school  house  aud 
gave  a  bond  conditioned  that  he  wonld 
provide  the  labor  and  material  nt  his  o^d 
cost,  aud  that  the  township  should  not  be 
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some  examples  and  illustrations  of  this  rule:   Whei*e  a  part- 
nership assigns  its  assets,  and,   in  consideration  thereof,  the 

answerable  therefor,  it  was  held  that  this  The  New  York  doctrine  is  followed  in 

was  not  a  GO^enaut  for  the  benefit  of  the  Jefferson  v.  Asch  (1893),  53  Minn.  446, 55 

materialmen.    See  also  Reynolds  i;.  Loais-  N.   W.  604;   Union  Storage  Co.  v.  Mc- 

fille,  etc  R.  R.  Co.  (1895),  143  Ind.  579,  Dermott  (1893),  53  Minn.  407,  55  N.  W. 

40  N.  £.  410.    So  in  Parker  v,  Jeffery  606;    School    District  ez  rel.   v.   Livers 

(stt/Tra)  a  corenant  by  the  contractor  to  (1899),  147  Mo.  580,49  S.  W.  507;  Mc- 

pay  all  sams  of  money  due  for  material  Donald  v.  American  Nat.  Bank  (1901),  25 

and  labor,  was  held  not  to  be  a  covenant  Mont.  456,  65  Pac.  896.    In  Uowsmon  v. 

for  the  benefit  of  the  laborers  and  material-  Trenton  Water  Co.  (1893),  119  Mo.  304, 

men.    Same  holding  in  Brower  Lumber  24  S.  W.  784,  and   Kansas  City  Sewer 

Co.  9.  Miller  (supra),  and  in  Jefferson  v.  Pipe  Co.  v. Thompson  (1893),  120  Mo.  218, 

Asch  {Mupra).    See  also  Fidelity  &  Deposit  25  S.  W.  522,  the  court  held  that  inasmuch 

Co.  o.  Parkinson   (1903),  —  Neb.  — ,  94  as  there  was  no  liability  of  the  promisee 

N.  W.  120.  to  the  third  person,  no  recovery  could  be 

In  State  v.  St.  Louis,  etc.  Ry.  Co.  (1894),  had  against  the  promisor. 

125  Mo.  596,  28  S.  W.  1074,  it  was  held  In  the  following  cases  the  promisee 

that  where  a  railroad  company  covenants  was  under  contractual  obligation  to  the 

to  pay  the  debts  of  another  company,  the  third  party,  and  the  promisor,  for  a  con- 

creditois  of  the  latter  may  sue  on  the  sideration,  assumed  the  debt    In  each 

covenant,  but  where    the  agreement    Is  case  a  recovery  was  allowed.     Bamett  v. 

meielj  to  "save  harmless  "another  against  Pratt  (1893),  37  Neb.  349,  55  N.  W.  1050; 

the  claima  of  third  persons,  the  latter  can-  Lovejoy  v.  Howe  (1893),  55  Minn.  353,  57 

not  sue  on  the  agreement,  as  it  is  not  N.  W.  57;  Meyer  v.  Shamp   (1897),  51 

made  for  their  benefit.  Neb.  424,  71  N.  W.  57  ;  Porter  v.  Woods 

The  Iowa  cases  on  this  point  are  based  (1896),  138  Mo.  539, 39  S.  W.  794 ;  Maxcy 

apon  a  statute,  and  hence  are  not  of  gen-  v.  New  Hampshire  Fire  Ins.  Co.  (1893), 

eral  authority.    See  Green  Bay  Lumber  54  Minn.  272,  55  N.  W.  1 130 ;  Barnes  v. 

Co.  V.   School   Dist.   (1902),  —  la.  — ^  Hekla  Fire  Ins.  Co.  (1893),  56  Minn  38, 

90  N    W.   504,  citing  the  earlier  Iowa  57  N.  W.  314 ;  Dickinson  Co.  v.  Fitter- 

dedsioDS.                                 .  ling  (1898),  72  Minn.  483,  75  N.  W.  731  ; 

Upon  the  question  whether  privity  be-  Feldman  v,  McOuire  (1899),  34  Ore.  309, 

tween  the  promisee  and  a  third  person,  or  55  Pac  872 ;  Hawley  v.  Bank  (1896),  97 

some  duty  or  obligation  owing  from  the  la.  187,  66  N.  W.  152. 

fonnertotbe  latter,  is  necessary  to  support  In  a  number  of  States,  however,  the 

an  action  by  such  third  person,  there  is  limitations  of  the  New  York  doctrine  have 

wide  divergence  of  judicial  opinion.    The  been  abandoned,  and  neither  privity  nor 

New  York  cases  have  continued  to  adhere  duty,  as  between  the  promisee  and  the 

to  Vrooman  v.  Turner.     See  Townsend  v.  third  person  is  required  to  support  a  suit 

Hsckham  (1894),  143  N.  Y.  516,  38N.  £.  by  the  latter.    Thus   in   Ferris  v.  Am. 

731.    In  the  more   recent  case  of    Bu-  Brewing  Co.    (1900),    155   Ind.  539,   58 

chanan  r.  Tilden  (1899),  158  N.  Y.  109,  52  N.  E.  701,  a  lease  was  executed  by  a  lessee 

N.  £.  724,  the  duty  owing  from  the  prom-  whereby  he  covenanted  to   sell  no  beer 

uee  to  the  third  person  was  largely  a  upon   the  leased  premises    except    that 

moral  one,  bat  was  held  sufficient.    The  manufactured  by  the   plaintiff,  and  the 

promise  was  made  to  a  husband  by  another  plaintiff  was  allowed  to  enforce  this  cove- 

for  the  benefit  of  his  wife,  and  this  rela-  nant  by  injunction  against  the  lessee. 

tion,  taken  in  connection  with  the  peculiar  As  stated  in  the  text,  one  of  the  most 

unities  of  the  case,  was  held  to  he  a  suf-  striking  instances  of   the  application  of 

ficient  consideration  to  support  a  promise  this  liberal  view  appears  in  the  case  of  the 

ID  favor  of  his  wife.    The  court  is  careful  assumption,  on  the  part  of  a  grantee  of 

to  state  that  the  case  is  decided  upon  its  land,  of  a  mortgage  debt.    It  is  held  in  a 

peculiar  facts.  number  of  States  that  an  action  will  lie 
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purchaser  agrees  with  the  members  to  pay  all  the  firm  debts, 
any  creditor  of  the  partnership  may  sue  him  upon  this  under- 


nnder  soch  circnrostances  by  the  mort- 
gagee against  the  grantee,  even  though 
the  immediate  grantor  is  not  personally 
liable  therefor.  Hare  v.  Murphy  (1895), 
45  Neb.  809,  64  N.  W.  211 ;  McKay  v. 
Ward  (1899),  20  Utah,  149,  57  Pac.  1024; 
Enos  V,  Sanger  (1897),  96  Wis.  150.  70 
N.  W.  1069.  In  Hicks  v.  Hamilton  (1898), 
144  Mo.  495,  46  S.  W.  432,  the  Supreme 
Court  of  Missouri  held  that  such  an  action 
could  not  be  maintained  by  the  mortgagee, 
in  the  absence  of  a  liability  on  the  part  of 
the  immediate  grantor.  But  two  years 
later,  in  Crone  v,  Stinde  (1900),  156  Mo. 
262,  55  S.  W.  863,  the  Hicks  case  was  ex- 
pressly overruled,  and  it  was  held  that  the 
liability  of  the  grantor  for  the  debt  was 
not  a  condition  precedent  to  the  right  of 
the  mortgagee  to  sue  the  grantee.  In 
Starbird  u.  Cranston  (1897),  24  Colo.  20, 
48  Pac.  650,  the  mortgagee  was  allowed 
to  sue  the  grantee,  but  it  does  not  appear 
whether  or  not  the  grantor  was  liable  for 
the  debt.  On  the  contrary,  the  Supreme 
Court  of  Minnesota,  in  Brown  v.  Stillman, 
43  Minn.  126,  45  N.  W.  2,  has  refused  to 
allow  such  an  action  except  where  the 
grantor  was  liable. 

An  action  by  the  mortgagee  against 
the  grantee,  at  least  under  the  rule  of 
Brown  v.  Stillman  (supra) ,  is  expressly 
provided  for  by  statute  in  Connecticut. 
Gen.  St.  1902,  §  587. 

The  Supreme  Court  of  Wisconsin 
seems  to  have  gone  to  the  extreme  limit 
of  liberality  In  permitting  third  parties  to 
sue,  as  appears  in  two  very  recent  cases. 
In  Etscheid  t;.  Baker  (1901),  112  Wis.  129, 
88  N.  W.  52,  the  parents  of  defendant's 
wife  conveyed  a  farm  to  him  for  a  recited 
consideration  of  $5,000,  and  he  gave  back 
a  mortgage  securing  a  bond  running  to 
them  in  that  amount,  conditioned  on  his 
paying  to  them  $4,000,  in  designated  in- 
stalments, and  the  remaining  $1,000  to 
their  daughter  (defendant's  sister-in-law) 
within  one  year  after  the  decease  of  both 
of  the  obligees.  The  daughter's  adminis- 
trator brought  an  action  on  the  bond  more 
than  a  year  after  the  decease  of  both  the 
parents,  and  was  allowed  to  recover,  al- 
though the  last  surviving   obligee    had 


executed  a  receipt  in  full  satiafaction  of 
the  mortgage   and   bond,  and    bad  dis- 
charged   the    mortgage   of    record,   the 
court  calling  attention  to  the  fact  that 
the  daughter  had  known  of  the  provision 
of  the  bond  and  had  assented  thereto.    In 
Tweeddale  v.  Tweeddale  (1903),  —  Wis. 
~,  93  N.  W.  440,  the  conrt  went  still 
forther.    The  facts  in  this  case,  so  far  as 
they  concern  this  question,  were  almost 
identical  with  those  in  Etacheid  v.  Baker, 
except  that  the  beneficiary,  who  vras  the 
brother  of  the  defendant,  knew  nothing 
about  the  provision  for  his  benefit  until 
after  the  discharge  of  the  mortgage  by 
his  mother,  who  was  the  mortgagee  and 
obligee  of  the  bond.    But  the  court  held 
that  this  made  no  difiEerence,  and  said: 
"  Without  further  discussion  of  the  matter 
we  adhere  to  the  doctrine  that  where  one 
person,  for  a  consideration  moving  to  him 
from  another,  promises  to  pay  to  a  third 
person  a  sum  of  money,  the  law  immedi- 
ately operates  upon  the  acts  of  the  parties, 
establishing  the  essential  of  privity  be- 
tween the  promisor  and  the  third  person 
requisite  to  binding  contractual  relations 
between  them,  resulting  in  the  immediate 
establishment  of  a  new  relation  of  debtor 
and  creditor,  regardless  of  the  relations  of 
the  third  penon  to  the  immediate  prom- 
isee in  the  transaction ;  that  the  liability 
is  as  binding  between  the  promisor  and  the 
third  person  as  it  would  be  if  the  considen- 
tion  for  the  promise  moved  from  the  latter 
to  the  former,  and  such  promisor  made 
the  promise  directly  to  the  third  person, 
regardless  of  whether  the  latter  has  any 
knowledge  of  the  transaction  at  the  time 
of  its  occurrence ;  that  the  liability  being 
once  created  by  the  acts  of  the  immediate 
parties  to  the  transaction  and  the  opersr 
tion  of  the  law  thereon,  neither  one  nor 
both  of  such  parties  can  thereafter  change 
the  situation  as  regards  the  third  person 
without  his  consent." 

It  is  true  that  three  months  prior  to 
the  decision  in  the  Tweeddale  case,  the 
same  court,  in  Rowe  v.  Moon  (1902),  115 
Wis.  566,  92  N.  W.  263,  in  refn.<ung  to 
accept  the  rule  laid  down  in  the  New  York 
case  of  Vrooman  v.  Turner,  stated  that,  to 
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taking,  and  recover  the  amount  of  the  indebtedness  due  to  the 
plaintiff  thus  suing,  ^  and  may  even  sue  him  and  the  sureties  who 
united  with  him  in  his  undertaking  to  the  assigning  parties;^ 
and  where  many  subscribers  contributed  different  sums  of  money 
to  the  defendant  for  a  specified  purpose,  and  he  entered  into 
a  written  contract  with  three  persons,  whereby,  among  other 
things,  he  promised  to  repay  the  sums  so  loaned,  it  was  held 
that  any  subscriber  might  sue  on  the  agreement  to  recover  the 
amount  which  he  advanced,^  and  where  B.  placed  a  sum  of 
money  in  the  hands  of  A.,  which  the  latter  promised  to  pay  over 
to  C,  C.  may  prosecute  an  action  against  A.  on  his  promise.^ 
WJiere  the  defendant  was  indebted  to  B.,  who  was  in  turn 
indebted  to  C.  in  a  less  amount,  and  the  two  former  parties 
agreed  that  defendant  should  pay  to  C.  the  amount  of  the  latter's 
demand,  which  should  be  pro  tanto  a  payment  on  his  own  debt  to 
B.,  C.  was  permitted  to  recover  on  this  promise.*  If  in  a  policy 
of  insurance  it  is  stipulated  that  the  loss,  if  any,  shall  be  paid  to 

enable  a  third  persoo'  to  enforce  a  con-  clearlj  appear  how  the  doctrine  of  an 

tnct,  there  mast  be  both  "an  intent  on  action  by  a  third  partj  applies.    But  tlie 

the  part  of   the  promisor   [shonid  read  conrt  considered  it  and  decided  it  on  that 

promisee]  to  benefit  him,  and  some  dnty  basis,  and  in  the  course  of  the  opinion 

or  obligation  to  cany  out  socb  promise."  said :  "  The  generaUy  recognized  doctrine 

If  this  means  an  obligation  other  than  in  American  courts  is  that  a  third  party, 

that  arising  from  the  promise  itself,  it  is  for  whose  benefit  a  contract  was  made 

inooDsistent  with  the  later  case  of  Tweed-  between  others,  may  maintain  an  action 

dale  V.  Tweeddale,  and  must  be  deemed  on  the  contract   against    the    promisor. 

OTerrnled  by  the  latter.  And  in  no  State  has  this  doctrine  been 

Utah,  also,  seems  committed   to  this  carried  farther  than  in  Kentucky." 

libetal  doctrine.    In  Brown  v.  Markland  The  rule  stated  in  the  Tweeddale  case 

(1898),  16  Utah,  360,  52  Pac.  597,  the  (supra),  is  provided  against  by  statute  in 

coort  said :  "  Where  a  promise  or  con-  some  States.     See  McArthnr  v.  Dryden 

tract  has  been  made  between  two  parties  (1897),  6  N.  D.  438,  71  N.  W.  125,  which 

for  the  benefit  of  a  third,  an  action  will  construes  the  statute  of  that  State,  Rev. 

lie  thereon  at  the  instance  and  in   the  Codes,  §  3840,  declaring  that  "  a  contract 

oameof  the  party  to  be  benefited,  although  made  expressly  for  the  benefit  of  a  third 

the  promise  or  contract  was  made  without  person  may  be  enforced  by  him  at  any  time 

his  knowledge,  and  without  any  considera-  before  the  parties  thereto  rescind  it.*'^ 

tion  moving  from  him."  ^  Sanders  v.   Clason,   13   Minn.  379  ; 

Kentucky,  also,  has  approved  a  liberal  Meyer  v.  Lowell,  44  Mo.  328,  and  cases 

interpretation  of  the  statute.    In  Blakeley  cited;  Barlow  v.  Myers,  6  N.  Y.  Sup.  Ct. 

p.  Adams  (1902),  —  Ky.  — ,  68  8.  W.  393,  183 ;  64  N.  Y.  41. 

it  was  held  that  a  deed  conveying  land,  '  Kimball  v.  Noyes,  17  Wis.  695;  Devol 

which  provides  that  a  certain  surety  of  the  o.  Mcintosh,  23  Ind.  525;  Claflin  v.  Os- 

pvitee  shall  have  a  lien  on  the  land  to  trom,  54  N.  Y.  581,  584. 

iodemnify  him,  creates  a  lien  in  favor  of  '  Bice  v.  Savery,  22  Iowa,  470,  477. 

t^e  surety,  which  may  be  enforced  by  Dillon  J.  speaks  of  the  rule  as  well  settled. 

Um,  though  he  is  a  stranger  to  the  deed.  '  Allen  v.  Thomas,  3  Mete.  (Ky.)  198. 

"This  is  a  corioas  case,  and  it  does  not  *  Wiggins  v.  McDonald,  18  Cal.  126. 
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a  person  named,  not  the  assured,  such  person  may*  sue  in  his  own 
name  on  tBe  policy.^     B.  sold  and  delivered  goods  to  A.,  and  in 
consideration  thereof  A.  promised  to  pay  a  certain  sum  to  C, 
which  was,  in  fact,  the  amount  of  a  debt  due  from  B.  to  C. ;  it 
was  held  that  C.  could  recover  upon  the  promise  so  made  by  A. 
in  his  behalf.^     Perhaps  the  most  striking  illustration  of  this 
doctrine,  and  of  the  extent  to  which  it  has  been  carried,  is  found 
in  a  class  of  cases  where,  upon  a  conveyance  of  land,  the  grantee 
assumes  and  promises  to  pay  a  debt  which  is  secured  by  mortgage 
on  the  land  so  conveyed.     If  the  grantee  of  land  encumbered  by 
a  mortgage  assumes  the  mortgage  debt  by  a  clause  in  his  deed, 
and  promises  to  pay  the  same,  the  creditor-mortgagee  may  main- 
tain an  action  against  this  grantee  upon  the  bond  or  other  evi- 
dence of  the  indebtedness,  and  recover  the  amount  thereof,  and 
is  not  restricted  to  the  remedy  by  foreclosure  of  the  mortgage;* 
and  the  creditor  may  thus  sue  the  grantee  upon  the  b<md,  even 
though  that  instrument  had  expressly  provided  that  the  mort- 
gagee should  first  have  recourse  on  the  land,  and  the  obligor 
should  only  be  liable  for  the  deficiency  which  might  arise  after 
the   foreclosure;    this  stipulation,    it  was  held,    protected  the 
obligor  personally,  and  could  not  be  taken  advantage  of  by  the 
grantee  who  had  promised  to  pay  the  debt.*  /o'he  result  of  these 
and  other  decisions  is,  that  the  third  person,  for  whose  benefit  an 
undertaking  is  entered  into  between  other  parties,  may  sue  upon 
it,  although  such  undertaking  is  an  instrument  in  writing  and 
under  seal.^'^This  doctrine  is  plainly  a  departure  from  the  tech- 

1  Cono  V.  Niagara  Fire  Ins.  Co.,  3  N.  T.  see  Sacramento  Lamber  Co.  v.  Wagner, 

Sup.  Ct.  33,  39,  60  N.  Y.  619  (loss  made  67  Cal.  293. 

parable  to  an  encumbrancer  of  the  prop-         *  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Borr 

erty  insared ;  encumbrancer  can  sue  alone,  v.  Beers,  24  N.  Y.  178 ;  Brewer  v,  Manrer, 

even  though  his  debt  has  been  fully  paid,  38  Ohio  St.  550;  Pope  v.  Porter,  33  Fed. 

so  that  he  will  hold  the  amount  recovered  Rep.  7 ;  Stevens  v.Flannagan  (Ind.  1892), 

as  a  trustee  for  the  owner ;  to  the  same  30  N.  £.  898 ;  and  see  the  subject  fully 

effect,  Bartlett  v.  Iowa  State  Ins.  Co.,  77  discu»)ed  in  3  Pom.  Eq.  Jur.,  §§  120&- 

lowa,  86;    Newman   v.   Springfield  Ins.  1208,  and  notes.    [See  also  note  1,  p- 106, 

Co.,  17  Minn.  123,  126;    QPhoenix  Ins.  aupra.] 

Co.  V.  Omaha  Loan  &  Trust  Co.  (1894),         «  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y- 

41  Neb.  834,  60  N.  W.  133.    On  the  con-  253. 

trary,  in  WiUiamson  v.  Michigan  Fire  &         ^  Coeter  v.  Mayor  of  Albany,  43  N.  T. 

Marine  Ins.  Co.  (1893),  86  Wis.  393,  57  399,411;  Van  Schaick  v.  Third  AveDoe 

N.  W.  46,  it  was  held  that  the  action  must  R.  R.,  38  N.  Y.  346 ;  Ricard  r.  Sandenon, 

be  brought  in  the  name  of  the  assured,  41  N.  Y.  179;  Lawrence  v.  Fox,  20  K.  T. 

though  the  mortgagee,  to  whom  the  loss  268;  Burr  t^.  Beers,  24  N.  Y.  178;  Thorp 

was  payable,  might  be  joined.]  v.  Keokuk  Coal  Co.,  48  N.  Y.  253 ;  Kiro- 

>  Hall  V.  Roberts,  61  Barb.  33;  and  ball  v.  Noyes,   17   Wis.  695;    Derol  ('. 
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nical  notions  of  the  common  law,  which  did  not  permit  a  person 
to  sue  upon  a  contract  unless  he  was  a  party  to  it,  or' unless  the 
consideration  moved  from  him,  and  which  especially  forliade  an 
action  upon  a  sealed  undertaking  by  a  stranger.  The  courts  of 
some  States  adhere  strictly  to  this  old  notion,  and  utterly  repu- 
diate the  innovation.^  The  new  rule,  however,  is  as  convenient 
as  it  is  just.  The  objections  to  it  are  every  way  technical  and 
arbitrary,  —  a  repetition  of  verbal  formulas  without  any  convinc- 
ing reasons.  It  certainly  avoids  a  circuity  of  actions,  and  it 
enables  the  only  person  beneficially  interested  in  the  promise  — 
the  real  party  in  interest  —  to  come  into  court  in  the  first  instance 
and  establish  his  rights,  without  being  driven  to  enforce  them  in 
a  roundabout  manner  through  the  intervention  of  a  third  person, 
who,  if  successful,  must  account  to  him  for  the  proceeds  of  the 
litigation.  The  true  extent  and  application  of  the  doctrine,  and 
the  proper  limitations  upon  it,  have  been  discussed  and  fixed  by 
the  New  York  Court  of  Appeals  in  very  recent  cases. ^ 

Mclntoeh,  23  Ind.  529;  Barker  v.  Brftd-  194;  Wheat  v.  Rice,  97  N.  Y.  296;   Sew- 

Iej,42  N.  Y.  316,  319;  Secor  v.  Lord,  8  ard  v.  Hnntingtun,  94  N.  Y.  116;  Litch- 

Kejes,  525;  Claflin  v,  Ostrom,  54  N.  Y.  field  t;.  Flint,  104  N.  Y.  543;  Vilas  v.  Page, 

58],  584 ;  Glen  r.  Hope  Mnt.  L.  Ins.  Co.,  106  N.  Y.  439;  Berrj  v.  Brown,  107  N.  Y. 

56  N.  Y.  379,  381 ;  McDoweU  v.  I^w,  35  659;    St.   Mark's   Chnrch    v.  Teed,   120 

Wis.  171.    The  principle  applies  to  con-  N.  Y.  583;  Lorillard  v,  Clyde,  122  N.  Y. 

tracts  under  seal :  Emmitt  v.  Brophj,  42  498.    The  principal  limitations  upon  the 

Ohio  St.  82 ;  contra,  Woodbary  Sav.  Bk.  doctrine,  as  determined  by  the  New  York 

V.  Charter  Oak  Ins.  Co.,  29  Conn.  374.  cases,  may  be  stated  as  follows.    In  order 

^  Exchange  Bank  v.  Rice,  107  Mass.  that  the  third  person  may  sue  npon  the 

87,  per  Gray  J.  promise,  it  most  be  designed  to  be  pri- 

^  Gamsey  v.  Rogers,  47  N.  Y.  233, 240,  marily  for  his  l)enefit,  and  not  primarily 

per  Rapallo  J. ;  Merrill  v.  Green,  55  N.  Y.  for  the  exoneration  of  the  promisee.    Ar- 

270,  273;  Tnrk  r.  Ridge,  41  N.  Y.  201,  nold  v.  Nichohi,64  N.Y.I  17.    There  mu»t 

206.    See  also  Hinman  v.  Bowen,  5  N.  Y.  have  been  some  obligation  or  dnty  owing 

Sap.  Ct.  234,  which  holds  that  a  defence,  from  the   promisee  to  the  third  person 

good  as  against  the  immediate  promisee,  which  wonid  give  the  third  person  a  legal 

is  also  available  against  the  beneficiary,  or  equitable  claim  to  the  benefit  of  the 

(s.o.3Hmi,  192.)   Phillips  17.  Van  Schaick,  promise,  or  an  equivalent  from  him  per- 

37  Iowa,  229.    See  also  Green  v.  Richard-  sonally ;  a  mere  stranger  to  the  contract 

eon,  4  Colo.  584 ;  McKinnon  v.  McKinnon,  cannot  sne.    Simpson  v.  Brown,  68  N.  Y. 

81  N.  C.  201 ;  Cone  v.  Niagara  Ins.  Co.,  355 ;  Vrooman  v.  Turner,  69  N.  Y.  280 ; 

60  N.  Y.  619;    Barlow  v.  Meyers,  64  id.  Litchfield  t;.  Flint,  104  N.  Y.  543;  Loril- 

41;  Arnold  r.  Nichols,  64  id.  117;  Simson  lard  v.  Clyde,  122  N.  Y.  498;  Pulver  r. 

r.  Brown,  68  id.  355 ;  Lake  Ontario  Shore  Skinner,  42  Hun,  322 ;   Dumherr  v.  Ran 

K.  Co.  V.  Cnrtiss,  80  id.  219;  Dunning  v.  (N.  Y.),  32  N.  E.  491.     While  it  is  im- 

Leavitt,  85  id.  301 ;  Root  v.  Wright,  84  material  whether  or  not  the  third  person 

id  72,74,  75;  Pardee  v.  Treat,  82  id.  385;  is  designated  by  name  (Simson  v.  Brown, 

Vrooman  v.  Tomer,  69  id.  280;  Rowe  v.  68  N.  Y.  355),  it  \a  necessary  that  he  bo 

PaisoDs,  6  Hun,  338 ;  Bean  rT  Edge,  84  so  indicated  that  he  may  be  ascertained. 

N.  Y.  514;  Todd  v.  Weber,  95  N.  Y.  181,  Wheat  v.  Rice,  97  N.  Y.  296   (creditors 
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§  78.    *  140.    Commercial    Paper.       Action    by   Legal    Promisee. 

Upon  the  same  principle,  the  equitable  owner  of  a  promissorj 
note  is  the  real  party  in  interest  within  the  statute,  and  is  the 
proper  person  to  sue  upon  it,  although  there  may  be  no  indorse- 
ment, and  possession  of  the  instrument  ia  prima  facie  evidence  of 

of  a  firm  have  no  legal  interest  in  a  con-  dee  Mortgage,  etc.  Co.  v.  Hughes,  20  Fed. 
tract  with  the  firm  by  which  the  promisor  Rep.  39 ;  Barton  v.  Larkin,  36  Kans.  246 ; 
agrees  to  pay  a  specified  portion  of  the  Johnson  r.  Bamberger  (Ark.   1892),  19 
firm's  debts,  as  it  rests  entirely  with  the  S.  W.  920   (agreement  among  creditors 
promisor  to  designate  what  creditors  shall  not  to  sue  debtor  withont  concarrence  of 
have  the  benefit  of  the  promise) ;  see  also     a  majority  of  the  creditors  is  not  intended 
Edick  t;.  Green,  38  Hnn,  202 ;  Weller  v-     for  his  benefit) ;  Civil  Code  of  California, 
Goble,  66  Iowa,  113.    Some  acceptance  of  §  1559;  Chung  Ree  v.  Davidson,  73  Cal. 
the  promise  by  the  creditor,  by  word  or  522 :  "  It  must  appear  from   the  direct 
act,  must  be  shown.    Wheat  v.  Rice,  97  terms  of  the  contract  that  it  was  made 
K.  Y.  296.    On  the  other  hand,  the  rule  for  the  benefit  of  third  parties.     It  can- 
as  stated  in  more  general  terms  seems  not  be  implied  from  the  fact  that  the 
to  be  recognized  in  Todd  v.  Weber,  95  contract   would,  if  carried  out  between 
N.  Y.  181  (the  promise  of  the  father  of  the  parties  to  it,  operate  incidentally  to 
a  bastard  child,  made  to  certain  persons,  their  benefit."    For  further  illustrations, 
on  consideration  that  these  persons  pro-  see  Waltz  v.  Waltz,  84  Ind.  403  (contiatt 
vide  for  the  child's  education  and  support,  for  benefit  of  promisee's  heirs)  ;    Western 
to  "  make  it  up  to  them"  in  his  will,  may  Development  Co.  o.  Emery,  61  Cal.  611 
be  sued  upon  by  the  child,  as  being  the  (contract    of    subscription) ;     Baker    r. 
party  beneficially  interested).    See  also  Bryan,   64  Iowa,  561 ;  Jordan  r.  Kava- 
St.  Mark's  Church  v.  Teed,  120  N.  Y.  583.  naugh.  63  Iowa,  152.    Promisor  assumes 
The  question  of  the  acceptance  of  the  promisee's  debts,  and  creditors  of  the  lat- 
promise  by  C,  the  third  person,  has  been  ter  sue.     Stariha  v.  Greenwood,  28  Minn, 
much  discussed  in  Indiana.  Until  accepted  521;    Ellis   v.  Harrison,    104    Mo.  270; 
by  C,  the  contract  may,  of  coarse,  be  re-  Knott  v.  Dubuque  &  S.  C.  R.  Co.  (Iowa, 
scinded  by  A.  and  B.    Davis  v.  Calloway,  1892),  51  N.  W.  57;  compare   Anderson 
SO  Ind.  112.    But  where  the  obligation  or  v.  Fitzgerald,  21  Fed.  Rep.  294.     Perseus 
sum  is  specific,  and  is  due  at  a  known  or  whose  property  in  a  city  was  destroy Al 
certain  time,  a  demand  by  C.  is  not  neces-  by  fire  were  allowed  to  sue  a  water  oom- 
sary  before  suit.    Rodenbarger  v.  Bram-  pany  for  breach  of  its  contract  to  sopply 
blett,  78  Ind.  213;  distinguishing  Durham  the  city  with  water,  in  Paducah  Lnmber 
V.  Bi8chof,47  Ind.  211  (where  A.  had  made  Co.  t;.  Paducah  Water  Supply  Co.,  89  Ej. 
no  absolute  and  specific  promise,  being  340 ;  contra^  Davis  r.  Clinton  Water  Works, 
assignee  of  a  stock  of  goods  under  an  54  Iowa,  59 ;  Ferris  v.  Carson  Water  Co , 
agreement  *'to  compromise  or  otherwise  16  Nev.  44;  s.  c.  40  Am.  Rep.  485.    ThA 
to  settle  all  debts  owing  by  the  assignors,"  principle    under    discussion   was   stated 
it  is  manifestly  just  and  proper  that  a  de-  without  any  limitation  in  Hecht  v.  Caagh- 
mand  by  C,  a  creditor,  should  be  required  ron,  46  Ark.  132  ;  Chamblee  v.  McEenzie, 
before  suit).    Bringing  the  action  by  C.  31  Ark.  155;  Talbot  r.  Wilkins,  31  Ark. 
is  usually  sufficient  evidence  of  his  ac-  411 ;  Green  t*.  Morrison,  5  Colo.  18;  Lehow 
ceptance  of  the  contract ;   no  averment  v.  Simonton,  3  Colo.  346 ;  Dodge's  Adin. 
of  acceptance  is  necessary.    Camahan  v,  v.  Moss,  82  Ky.  441 ;  Kaufman  v.  U.  S. 
Tousey,  93  Ind.  561,  Elliott  J.  dissenting;  Nat  Bk  ,  31  Neb.  661 ;  Shamp  v,  Meyer, 
Risk  v.  Hoitman,  69  Ind.  137.    Many  cases,  20  Neb.  223;  Miliani  v.  Tognini,  19  Nev. 
in  addition  to  those  cited  from  New  York,  133 ;  Schneider  r.  White,  12  Or.  503;  Das- 
hold  that  the  promise  must  have  been  in-  sett  ?\  Hughes,  43  Wis.  319.    [See  note  1, 
tended  to  be  primarily  for  C.'s  benefit,  in  p.  106,  supra.] 
order  that  he  may  sue  upon  it.    See  Dun- 
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such  ownership.^  In  fact,  wherever  the  spirit  of  th^  reformed 
system  is  earned  out,  —  and  this  is  now  very  generalUy,  if  not 
universally,  the  case,  —  the  equity  rule  as  to  parties j  is  freely 
applied  to  all  legal  actions,  and  this  one  principle  will  easily 
solve  all  particular  cases  of  difficulty  or  doubt.^  But,  as  has 
been  shown  in  preceding  paragraphs,  the  law  as  to  commercial 
paper  has  not  been  changed  in  several  of  the  States  by  this  pro- 
vision of  the  statute  in  reference  to  the  parties  plaintiff ;  and  in 
those  States,  therefore,  the  indorsee,  and,  a  fortiori^  the  payee  of 
a  negotiable  note  or  bill  may  maintain  an  action  upon  it,  even 
thongh  there  may  be  relations  between  himself  and  third  persons 
which  give  them  a  right  of  action  over  against  him  for  the  pro- 
ceeds. As,  for  example,  if  A.,  having  in  his  hands  money  be- 
longing to  B.,  should  loan  it,  and  take  a  note  from  the  borrower 
payable  to  himself,  he  could  sue  upon  it;  however  much  B.  might 
have  been  interested  in  the  original  money,  and  however  valid  a 
demand  he  may  have  against  A.,  he  is  not  a  party  to  the  note  nor 
the  holder  of  it.^  In  the  class  of  cases  already  mentioned,  where 
an  express  contract  is  made  with  one  for  the  benefit  of  another, 
and  the  person  thus  beneficially  interested  is  permitted  to  sue  in 
his  own  name,  the  one  to  whom  the  promise  was  expressly  given 
may,  in  general^' also!  maintain  an  action.^  The  promise  being 
actually  made  to  him,  and  the  consideration  moving  from  him,  he 
is  legally  the  contracting  party,  and  is  clothed  with  the  legal 
right;  indeed,  he  falls  under  the  definition  of  trustee  of  an  ex- 
press trust  given  in  another  section  of  the  codes.^ 

^  Garner  v.  Cook,  30  Ind.  331 ;  Comp-  against  the  purchaser  for  the  value  of  the 

ton  V.  DaTidflon,  31  Ind.  62.    In  the  latter  property.^ 

caae,  the  answer  denied  that  the  plaintiff         *  See  Kice  v.   Saverj,  22  Iowa,  470, 

wu  "the  legal  owner  of    the  note  in  477;  Cottle  v.  Cole,  20  Iowa, 481,485.    In 

rait."    This  was  held  no  defence,  as  it  the  former  of  these  cases  DiUon  J.  said : 

was  sufficient   if    he  was    the   equitable  '*  If  the  promise  is  made  for  the  benefit  of 

owner.  another,  who  is  the  real  party  in  interest, 

*  Conyngham  v.  Smith,  16  Iowa,  471 ;  the  latter  may  sue,  though  the  contract 
Tate  V.  Ohio  &  Miss.  R.  Co.,  10  Ind.  174 ;  was  made  to  an  agent  or  trustee;  or 
Swift  V.  Ellsworth,  10  Ind.  205.  the  agent  or  trustee,  or  person  in  whose 

*  Robbins  v.  Cheek,  32  Ind.  328 ;  Rob-  name  a  contract  is  made  for  the  bene- 
bins  V.  Dishon,  19  Ind.  205.  fit  of  another,  may  sue  without  joining  the 

*  [Held  in  Dorr  Cattle  Co.  v,  Jewett  party  for  whose  benefit  the  suit  is  prose- 
(190S),  116  la.  93,  89  N.  W.  109,  that  one  cuted.*'  This  subject  is  treated  at  largo 
who  sells  property  to  another  under  an  in  a  subsequent  section.  See  also  Tinkler 
Agreement  that  its  value  shall  be  credited  r.  Swaynie,  71  Ind.  562  ;  Ward  v.  Cow- 
on  the  note  of  a  third  person,  may,  drey,  5  N.  Y.  S.  282,  afiirmed  119  N.  Y. 
OQ  failnre  of  the  purchaser  to  make  614;  and  Albere  v.  Kingslaud,  13N.  Y.  S. 
the  credit  as  agreed,  maintain  an  action  794 ;  Ley  v.  Miller,  28  Neb.  822. 
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§  79.    *  141.     Instanoes  of  Real  Party  in  Interest.     Aotlona  on 

Bonds^  Actions  by  Prinoipals  and  Agents,  etc.     The  following  are 

additional  examples  of  actions  maintained  by  the  real  party  in 

interest,  and  in  which  the  equity  doctrine  on  this  subject  has 

been  freely  applied,  although  the  rights  to  be  protected  and  the 

remedies  to  be  obtained  were  legal.     After  a  judgment  had  been 

obtained  in  an  action  of  ejectment  prosecuted  according  to  the 

old  form  by  John  Doe  as  the  fictitious  plaintiff,  the  succeeding 

action  to  recover  the  mesne  profits  of  the  land  should  be  brought 

in  the  name  of  the  actual  owner  of  the  fee,  —  the  lessors  of  the 

plaintiff  in  the  ejectment,  —  they  being  the  real  parties  in  interest.^ 

An  undertaking  given  to  the  sheriff  by  the  defendant  in  an  action 

for  the  recovery  of  chattels,  in  order  to  procure  a  return  of  the 

goods,  should  be  prosecuted  by  the  plaintiff  in  that  action,  since 

he  is  the  real  party  in  interest;'^  and  it  is  said  to  be  a  general 

rule  in  Iowa  that  when  a  bond  or  undertaking  is  given  to  an 

officer,  in  the  course  of  some  judicial  proceeding,  for  the  security 

of  any  particular  person,  such  person  may  sue  upon  it  in  his  own 

name  without  the  formality  of  an  assignment.^    If  a  le\y  by  virtue 

of  an  execution  is  made  upon  chattels  by  a  deputy  sheriff,  and  the 

goods  are  wrongfully  taken  from  his  possession,  an  action  against 

the  wrong-doer  should  be  brought  by  the  sheriff ;  he  is  the  real 

party  in  interest,  since  the  deputy  sheriff  acted  simply  as  his 

agent.*    An  injunction  bond  having  been  given  to  two  obligees, 

defendants  in  the  action,  one  of  them  only  was  injuriously  affected 

by  the  injunction  and  suffered  any  damage  therefrom ;  he  alone, 

it  was  held,  could  maintain  an  action  on  the  undertaking,  as  he 

was  the  only  party  in  interest,  and  a  suit  in  the  names  of  both 

united  as  plaintiffs  was  declared  to  be  improperly  brought  under 

the  code.6    A  plaintiff  in  a  pending  suit  having  moved  for  the 


■ 

1  MastertoD  v.  Hagan,  17  B.  Mon.  325. 
It  mast  be  understood  that  the  new  svs- 
tern  had  gone  into  effect  after  the  com- 
mencement of  the  ejectment,  and  before 
that  of  the  second  action  for  mesne  profits. 

2  McBeth  t;.  Van  Sickle,  6  Nev.  134. 
See  also,  as  to  actions  on  attachment  bonds. 
National  Park  Bank  v.  Goddard,  131  N.  Y. 
494  (the  person  at  whose  instance  an 
officer  levies  an  attachment  is  the  proper 
plaintiff) ;  Mnnzesheimer  v.  Byrne  (Ark., 
1892),  19  S.  W.  320  (action  on  attachment 
bond  for  witness  fees). 


*  Moorman  i;.  Collier,  32  Iowa,  138. 

«  Terwilliger  v.  Wheeler,  35  Barb.  620. 

^  Summers  v.  Farish,  10  Cal.  347. 

QA  contrary  ooncinsion  was  reached  by 
the  Supreme  Court  of  Montana  in  H<m- 
tana  Mining  Co.  v,  St.  Louis  Co.  (1897),  19 
Mont.  313,  48  Pac.  305.  where  it  was  )ield 
that  in  an  action  on  an  injunction  bond, 
all  of  the  obligees  are  necessary  parties  to 
the  action,  and  the  fact  that  some  of  the 
obligees  have  no  interest  in  the  subject  of 
the  suit,  does  not  change  the  rule.  The 
court  said,  "But,  say  counsel,  the  code 
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appointment  of  a  receiver,  the  application  was  denied  on  condition 
that  the  defendant  give  a  bond  or  undertaking  to  account  himself 
as  though  he  were  a  receiver  for  all  assets  which  might  come  into 
his  hands,  and  in  pursuance  of  this  order  he  gave  a  bond  in  form 
running  to  the  State;  the  plaintiff  having  recovered  judgment, 
and  the  defendant  failing  to  account,  the  action  on  the  under- 
taking was  properly  brought  at  once  by  the  plaintiff  in  his  own 
name,  without  any  assignment  to  him  by  the  State.^  A  person, 
in  whose  name  a  business  was  secretly  carried  on  by  the  defend- 
ant  and  others  in  order  to  conceal  their  property  and  interest  from 
their  creditors,  was  permitted  to  recover  the  value  of  assets  re- 
ceived in  the  course  of  the  business,  which  had  been  taken  by  the 
defendant  and  converted  to  his  own  use*'  Where  several  persons 
were  owners  of  a  chattel,  but  for  purposes  of  convenience  the  title 
stood  in  the  name  of  one  of  them  alone,  and  he  executed  a  bill  of 
sale  of  it  in  his  own  name  to  a  purchaser  who  supposed  that  his 
immediate  vendor  was  solely  interested,  it  was  held  that  ^11  the 
owners  might  join  as  plaintiffs  to  recover  the  price ;  they  were 
the  real  parties  in  interest  under  the  provision  of  the  code.' 
This  case  is  a  particular  instance  of  a  general  rule;     It  is  now 

prorinoD  that  the  suit  shall  be  brought  ^  Baker  v.  Bartol,  7  Cal.  551.  Qln 
b  the  name  of  the  real  party  in  interest  Carry  v.  Gila  County  (1898),  Ariz.,  53 
hu  chanf^ed  the  comroou-law  role,  and  Pac.  4,  it  was  held  that  a  county  for  who^e 
iny  party  shown  to  have  no  interest  in  use  and  benefit  a  bond  is  executed,  may 
a  recovery  sought  would  be  improperly  sue  upon  it,  although  the  bond  is  executed 
joined.  This  is  true ;  but,  considering  to  the  Territory  of  Arizona.  But  in  Myers 
what  we  have  said,  is  the  argument  cor-  v.  Baughman  (1901),  61  Neb.  818,  86 
reedy  invoked  in  this  instance  ?  The  ac-  N.  W.  507,  it  was  held  that  the  prosecu- 
tion should  be  brought  in  the  name  of  the  trix  in  a  bastardy  proceeding  could  not 
real  party  in  interest,  but  as  the  bond,  on  sue  on  the  bastardy  bond  in  her  own  name, 
its  face,  declared  them  to  be  the  real  but  the  action  could  be  brought  only  in 
parties  in  interest,  in  order  to  ascertain  the  name  of  the  State,  which  was  named 
the  truth  of  the  matter  alleged,  that  one  as  obligee,  for  the  use  of  the  prosecutrix 
obligee  alone  was  damaged,  it  was  neces-  as  her  interest  might  appear,  the  State 
KU?  to  join  all  the  obligees  as  plaintiflb,  being  in  fact  a  beneficiary  under  the  bond 
or  make  them  defendants'*  In  support  as  well  as  the  prosecutrix.] 
of  the  text:  Pilger  r.  Harder  (1898),  55  *  Paddon  v.  Williams,  2  Abb.  Pr.  n.  s. 
Xeb.  113,  75  N.  W.  559,  where  the  action  88. 

▼as  on  a  replevin  bond.  »  Silliman    v.  Tuttle,  45    Barb.   171. 

In  Gvger  v.  Conrtnev  (1900),  59  Neb.  Pn  Chamberlaiu  v.  Woolsey   (1903),  — 

555.  SIN.  W.  4»7,  it  was  held  that  "a  Neb.—,  95  N.  W.  38,  it  was  held  that 

trustee  of  an  express  trust,  who  was  re-  "one  having  legal  title  and  the  right  of 

rtmined  with  respect  to  matters  concern-  possession  to  personal  property  may  main- 

nz  the  tni«t  estate,  may   maintain  an  tain  an  action  for  its  wrongful  conversion 

"rtion  on  the  bond  given  in  the  injunction  by  a  stranger,  Without  joining  a  party  who 

nrit  in  which  he  is  named  as  obligee."]  may  have  a  beneficial  interest  therein."] 
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settled  that  when  a  simple  contract,  whether  verbal  or  written, 
is  entered  into  by  an  agent  in  his  own  name,  but  really  acting 
on  behalf  of  an  undisclosed  principal,  and  the  fact  of  the  agency 
is  unknown  at  the  time,  but  the  parties  suppose  that  they  are 
»  dealing  with  him  on  his  own  individual  account,  the  principal 

may  bring  an  action  and  recover  upon  it  as  though  he  had  been 

m 

the  party  expressly  contracting.^  In  these  cases,  however,  the 
agent  may  also  bring  the  action ;  he  being  one  of  the  contracting 
parties,  the  agreement  being  in  express  terms  made  with  him,  he 
is  a  proper  party  to  enforce  its  observance ;  ^  the  agent  may  ako 
sue,  even  where  the  principal  was  disclosed,  and  it  was  shown 
that  he  was  acting  in  behalf  of  such  principal,  if  the  contract  is 
.  j  of  such  a  form  that  the  promise  is  in  express  terms  made  to  the 

agent  himself.^     Where  the  promise  in  favor  of  a  principal  is 
implied,  the  agent  cannot  in  general  sue  upon  it  in  his  owii  name, 
"  but  the  action  must  be  brought  by  the  principal  himself.     Thus, 

where  a  person  making  a  bet  in  his  own  name  deposited  $3,000, 
^  the  amount  thereof,  with  the  stakeholder,  but  of  this  sum  only 

*  $600  was  his  own  money,  and  the  rest  had  been  furnished  by 

J  other  parties  —  not  as  a  loan  —  who  united  with  him  in  the  wager, 

^  -        and  he  brought  an  action  under  the  statute  against  the  stakeholder 
^  to  recover  back  the  whole  amount  of  the  money  so  deposited  by 

•him,  it  was  held  by  the  New  York  Court  of  Appeals  that  he  could 
:    ^ '  only  recover  the  $600  which  he  had  actually  furnished  of  his  own 

V  funds ;  that  he  was  simply  an  agent  for  the  owners  of  the  remain- 

ing portion  of  the  moneys  advanced,  and  the  implied  promise  to 
refund  arose  in  their  favor  alone ;  and  they  must  therefore  sue  in 
their  own  names  to  recover  their  respective  shares.* 

1  St.  John  r.  Griffith.  2  Abb.  Pr.  198 ;  Jones,  6  Iowa,  169;  UBparicha  v.  Noble, 

Hall  r.  Plaine,  14  Ohio  St.  41 7  ;  Higgins  13  East,  332 ;  Bnffam  v.  Obadwick,  8  Maas. 

r.  Senior,  8  Mees.  &  W.  834  ;    Sims  v,  lOH ;  Fairfield  v.  Adams,  16  Pick.  381. 
Bond,  5  B.  &  Ad.  389,  393,  per  Ld.  Den-  [In  Ward  o.  Ryba  (1897),  58  Kan.  741. 

man  ;  Bastable  v.  Poole,  1  Cromp.  M.  &  R.  51  Pac.  223,  an  agent  took  a  bill  of  sale  of 

410,  per  Parke  B.;   Hicks  v.  Whitmore,  personal  property  in  his  own  name,  in  par- 

12  Wend.  548;  Taintor  v.  Prendergast,  3  ment  of  a  debt  due  to  his  principal,  and 

Hill,  72.    See/x>«<,  §*177.  apon  taking  possession  of  the  propertj 

'  See  cases  cited  in  last  note.    Tyler  v.  was  dispossessed  of  it  by  a  third  person. 

Freeman,  3  Cush.  261  ;  [[Herman  o.  City  It  was  held  that  the  agent  could  not  main- 

of  Oconto  (1898),  100  Wis.  391,  76  N.  W.  tain  replevin  for  it  under  a  general  aUe- 

364 ;  Barham  o.  Bell  (1893),  112  N.  C.  131,  gation  of  ownership  in  himself,  withoat 

16  S.  £.  903;  Brown  v.  Sharkey  (1894),  93  stating  facts  in  respect    to    bis  special 

la.  157,  61  N.  W.  364 ;  Brannou  t;.  White  interest  and  right  of  possession.] 
LakeTp.  (19aU— la.  — ,95N.  W.  284.]  *  Ruckman  v.  Pitcher,  20  N.  Y.  9. 

*  Cases  cited  in  last  notes.    Fear  t;.  For  further  examples  of  the  real  pany  la 
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§  80.  *  142.  Partiotaar  Injury  to  Plaintiff  Bsaential  in  Certain 
Cases.  People  cannot  maintain  Action  to  redress  Private  Wrong. 
It  is  the  established  doctrine  in  sevenil  States,  and  by  many 
cases,  that  an  action  cannot  be  maintained  by  a  private  person, 
citizen,  freeholder,  or  tax-payer,  either  suing  alone  or  on  behalf 
of  all  others  similarly  situated,  to  restrain  or  remove  or  redress 
any  public  wrong,  or  nuisance,  or  unlawful  act  done  under  color 
of  legal  authority  by  the  officers  of  a  county,  town,  city,  or  other 
municipality,  unless  the  plaintiff  has  suffered  some  special  wrong, 
unless  some  particular  injuiy  is  done  to  him  which  is  not  sus- 
tained by  all  others  in  the  community  alike.  As  a  result  of  this 
rale,  no  citizen  or  tax-payer  or  freeholder  can  prosecute  an  action 


interest,  see  Winona  &  St.  Peter  R.  Co. 
p.  St.  Paid  &  S.  C.  R.  Co.,  23  Minn.  3.59 ; 
La&rette  Cv.  r.  Hixon,  69  Mo.  581 : 
QniUen  v.  Arnold,  12  Nev.  234;  Kahn- 
weiler  v.  Anderson,  78  N.  C.  133;  Mann 
p.  iEtna  Fire  Ins.  Co.,  38  Wis.  114;  Kel- 
logg V.  Adams,  51  id.  138;  Sigel  Sch. 
Dir.  r.  Coe,  40  id.  1 03,  action  on  the  official 
bond  of  a  school  district  treasurer  by  the 
official  sncceesors  of  the  obligee ;  Terri- 
tory V.  Cos,  3  Mont.  197;  Donning  u. 
Ocean  Nat.  Bk.,  61  N.  Y.  497 ;  Olmstead 
V.  Keys,  85  id.  593 ;  Greene  v,  Repnblic 
F.  Ins.  Co.,  St  id.  572 ;  Conn.  F.  Ins.  Co. 
V.  Erie  R  Co.,  73  id.  399,  405 ;  Rowe  v. 
P&nons,  6  Hon,  338,  action  on  adminis- 
trator's bond  ninnfng  to  the  people,  by 
perwDt  interested  in  the  estate;  Dodson 
V.  Lomax  (Mo.,  1893),  21  S.  W.  25. 

[For  other  instances  of  actions  main- 
tained by  the  real  party  in  interest,  see 
Rogers  9.  Galloway  (1898),  64  Ark.  627, 
^  S.  W.  454  (college  sning  on  subscrip- 
tions made  to  secare  its  establisliment) ; 
State  ex  rel  v.  Sandford  (1894),  127  Mo. 
368, ao  S.  W.  113  (State  on  relation  of 
county  tax-collector);  Hodges  v.  Nalty 
(1899),  104  Wis.  464,  80  N.  W.  726  (per- 
sons who  paid  for  building  a  chnrch  su- 
ing on  unpaid  subscriptions) ;  Railway 
Co.  p.  Taylor  (1893),  57  Ark.  136, 20  8.  W. 
1083  (one  who  has  a  special  property  in 
^  inimal  killed  by  a  railway  train); 
KttUnger  ».  P.  R.  &  C.  Co.  (1894),  142 
^-  Y.  189, 36  N.  £.  1055  (holder  of  bonds 
*^cared  by  trust  mortgage,  suing  for  fore- 
clnoie);  Kinsellav.Sharp  (1896),  47  Neb. 
^1 6S  N.  W,  634  (suit  for  conversicn. 


by  donee  or  nominal  vendee);  German 
Savings  Bank  v.  Citizens  Nat.  Bank 
(1897),  101  Iowa,  530,  70  N.  W.  769  (in- 
tervention by  bank  which  paid  a  check  on 
a  forged  indorsement,  in  suit  between 
drawer  of  check  and  the  drawee  bank, 
not  allowed) ;  City  of  Des  Moines  v.  Polk 
County  (1899),  107  Iowa,  525,  78  N.  W. 
249  (suit  by  city  for  fees  earned  by  city 
officers);  Cabe  v,  Vanhook  (1900),  12*7 
N.  C.  424,  37  S.  E.  464  (suit  by  trustees 
of  a  cemetery  to  compel  an  executor  to 
erect  a  fence  according  to  the  terms  of  a 
will);  Alexander  v.  Overton  (1893),  36 
Neb.  503,  54  N.  W.  825  (suit  for  wrongful 
sale  of  land  brought  by  nominal  vendee) ; 
Union  Nat.  Bank  v.  Hill  (1899),  148  Mo. 
380,  49  S.  W.  1012  (suit  by  stockholders 
of  an  insolvent  bank  against  directors  for 
negligent  management,  where  assignee 
refuses  to  sue). 

It  was  held  in  United  States  ex  rel.  v. 
Railroad  Co.  (1895),  3  Okla.  404,  41  Pac. 
729,  that  where  private  parties,  as  rela- 
tors, are  authorized  to  use  the  name  and 
authority  of  the  United  States  for  the 
protection  of  their  interests,  the  exemption 
from  payment  of  or  security  for  costs, 
enjoyed  by  the  United  States,  does  not  in 
any  way  attach  to  them.  They  are  tho 
real  parties  in  interest  and  are  subject  to 
the  same  liabilities  for  costs  as  other  liti- 
gants. Illinois  Cent.  R.R.  Co.  v.  Matthews 
(1903),  —  Ky.  — ,  72  S.  W.  302 :  One  not 
the  owner  of  baggage  which  he  checks, 
but  who  is  liable  to  the  owner,  may  sue 
the  carrier  for  damage  to  it.^ 
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to  restrain  official  acts  which  would  create  a  municipal  indebted- 
ness; or  to  set  aside  and  annul  such  public  acts  when  done, 
although  the  indebtedness  must  sometime  be  paid  by  means  of 
increased  taxation,  and  the  plaintifiF's  property  would  be  liable 
for  his  proportionate  share  of  the  tax  when  levied.^  On  the 
other  hand,  actions  of  the  nature  and  for  the  purposes  described, 
brought  by  a  citizen,  tax-payer,  or  freeholder,  are  permitted  in 
many  and  perhaps  in  a  majority  of  the  States,  and  are  common 
forms  of  judicial  proceeding  to  restrain  the  abuse  of  local  legisla- 
tive and  administrative  power  by  municipal  officials.  Among 
these  remedial  processes  are  actions  by  a  citizen,  tax-payer,  or 
freeholder  to  restrain  or  set  aside  tax  proceedings,  the  levying  of 
assessments  for  local  improvements,  the  issue  of  bonds  by  muni- 
cipal corporations  in  aid  of  railways,  and  similar  acts  of  a  public 
or  quasi  public  nature.^     On  the  other  hand,  the  people  cannot 


1  Doolittle  V.  Broorae  Cy.  Supervisors, 
18  N.  Y.  155;  Roosevelt  v.  Draper,  23 
N.  Y.  318 ;  People  v.  Mayor,  32  Barb.  102  ; 
Sargent  v.  Ohio  &  Miss.  R.  Co.,  1  Handy, 
52;  Carpenter  v.  Mann,  17  Wis.  155; 
Kittle  V.  Fremont,  I  Neb.  329 ;  Craft  v. 
Jackson  Cy.  Com'rs,  5  Kan.  518;  Kirk- 
Patrick  i'.  State,  5  Kan.  673 ;  Tift  v,  Buf- 
falo, 1  N.  Y.  Sup.  Ct.  150;  Comins  w. 
Jefferson  Cy.  Sup.,  3  id.  296;  Ayres 
V.  Lawrence,  63  Barb.  454 ;  Demarest  v. 
Wickham.  63  N.  Y.  320 ;  Kilbourn  v.  St. 
John,  59  id.  21 ;  Lutes  o.  Briggs,  64  id. 
404;  Wood  v.  Bangs,  1  Dak.  179. 

2  [Kircher  v.  Pederson  (1903),  117  Wis. 
68,  93  N.  W.  813  ;  Zuelly  v.  Casper  (1903), 
—  Ind.  — .  67  N.  E.  103.]  Rice  v.  Smith, 
9  Iowa,  570;  State  v.  Bailey,  7  id.  390; 
State  r.  Marshall  Cy.  Judge,  7  id.  186; 
Litchfield  v.  Polk  Cy.,  18  id.  70;  01m- 
stead  V.  Henry  Cy.  Sup.,  24  id.  33 ;  Wil- 
liams V.  Peinny,  25  id.  436;  Stokes  v. 
Scott  Cy.,  10  id.  166;  McMillan  v.  Boyles, 
14  id.  107 ;  Rock  v.  Wallace,  14  id.  593 ; 
Ten  Eyck  v.  The  Mayor,  15  id.  486; 
Chamberlain  v.  Burlington,  19  id.  395; 
Hanson  v.  Vernon,  27  id.  28 ;  Hubbard 
V.  Johnson  Cy.  Sup.,  23  id.  130 ;  Harney 
V.  Charles,  45  Mo.  157  ;  Scribner  v.  Allen, 
12  Minn.  148;  Howes  v.  Racine,  21  Wis. 
514  ;  Mitchell  v.  Milwaukee,  18  id.  92.  97 ; 
Bond  V.  Kenosha,  17  id.  284.287  ;  Veeder 
T.  Lima,  19  id.  280.  295-299:  Rochester 
V.  Alfred  Bank,  13  id.  432,  439;  Sauer- 


hering  v.  Iron  Ridge  &  M.  R.  Co.,  25  id. 
447 ;  Warden  v.  Fond  du  Lac  Cy.  Sup., 
14  id.  618;   Kellogg  v.  Oshkosh,  14  id. 
623;    NiU    v,  Jenkinson,    15    Ind.    425; 
L^wis  V.  Henley,  2  id.  332  ;  La  Fayette  r. 
Fowler,  34  id.  140;  Harney  v.  Indianapo- 
lis, C.  &  D.  R.  Co.,  32  id.  244  ;  Coffman  r. 
Keightley.  24  id.  509  ;  Oliver  v.  Keightlej, 
24  id.  514;  Nave  v.  King,  27  id.  356;  Har- 
rison Cy.  Com>8  V.  McCarty,  27  id.  475 ; 
Madison  Cy.  Com'rs  i\  Brown,  28  id.  161 ; 
Andrews  i;.  Pratt,  44  Cal.  309 ;  Bocknall 
V,  Story,  36  Cal.  67 ;  Douglass  r.  Placer- 
ville,  18  Cal.  643;   Vanover  v.  Josticea, 
etc.,  27  Ga.  354 ;  Broduax  v.  Groom,  64 
N.  C.  244 ;   Galloway  v.  Jenkins,  63  N.  C. 
147  ;  Worth  w.  Fayetteville,  1    Wms.  (No. 
2  Eq.  N.  C.)  70;   Mobile   i;.  Waring,  41 
Ala.  139  ;  Gilmer  v.  Hill,  22  La.  An.  465; 
White  Sulphur  Springs   Co.    r.  Holly,  4 
W.  Va.  597;  Bull  v.  Read,  13  Gratt.  78; 
Baltimore  o.  Gill.  31    Md.  375,  395  ;  Stod- 
dert  V.  Ward,  31  Md.  562 ;  Lane  v.  Schomp, 
20  N.  J.  Eq.  82 ;  MerriU  v.  Plainfield,  45 
N.  H.  126 ;  Barr  v.  Deniston.  19  N.  H.  170, 
180;  New  London  v.  Brainard,  22  Conn. 
552 ;  Scofield  v.  Eighth  School  Dist.,  27 
id.  499,  504 ;  Wel>ster  v.  Harwinton,  32 
id.  131 ;   Terrett  v.  Sharon,  34  id.  105; 
Mercer  Cy.  Sup.  r.  Hubbard,  45  111.  139; 
Vieley  w.  Thompson,  44  HI.  9 ;  Cleghom 
V.    Postlewaite,    43    id.    428;  Taylor  r. 
Thompson,  42  id.  9;  Clarke  v,  Hancock 
Cy.  Sup.,  27  id.  305,  311 ;  Butler  v  Dun 
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maintain  a  civil  action  for  the  redress  of  mere  private  wrongs. 
An  action  can  be  brought  in  their  name  only  to  uphold  and  en- 
force a  distinct  right  on  their  part  in  respect  to  the  subject- 
matter  of  the  controversy.^ 

§  81.    *  143.     Special  ProviBlon  in  JSfe^7  Tork  respecting  Action 
by  Orantee    of    Land    held  by  Diseeisor    at    Time   of    Conveyance. 
Partnerahipa.     The  last  clause  of  §  111  (1601,  449, 1909, 1910)  in 
the  New  York  Code  was  added  as  an  amendment  merely  for 
purposes  of  certainty,  and  to  remove  all  possible  doubts  as  to  the 
true  meaning  of  the  section.     As  it  was  originally  enacted  with- 
out this  clause,  a  doubt  had  sometimes  been  suggested  whether 
any  action  at  all  could  be  brought  under  the  circumstances  men- 
tioned in  the  amendment,  that  is,  when  land  had  been  conveyed 
by  an  owner  which  at  the  time  was  held  by  a  disseisor  adversely 
to  such  true  owner.     If  brought  by  the  grantee,  he  could  show 
no  title,  because  the  conveyance  to  him  would,  by  virtue  of  other 
rules  of  the  law,  be  deemed  a  nullity.     If  brought  in  the  name  of 
the  grantor,  it  might  be  said  that  he  was  not  the  real  party  in 
interest,  and,  under  the  requirements  of  this  section,  was  for- 
bidden to  sue.     The  code  was  therefore  amended  so  as  to  exclude 
the  latter  construction,  by  adding  the  final  provision  as  it  now 
stands.     The  purpose  of  this  amendment  is  really  to  limit  and 
restrict  the   operation   and   effect   of   the   section   as  originally 
enacted,  and  not  Jbo  create  any  new  authority  or  right  as  between 
the  grantor  and  the  grantee  for  the  use  of  the  former's  name  by 
the  latter,  nor  to  create  any  new  title  to  the  land  in  the  grantee 
himself.*    An   express   provision   exists  in  the  codes  of  certain 

ham,  27  id.  474 ;  Perkins  v.  Lewis,  24  id.  v.  Port  Washington,  37  Wis.  1 68  ;  Benton 

208;  Robertson  v.  Rockford,  21  id.  451;  Cy.   Com'rs  c.  Templeton,  51  Ind.  266; 

I'rettjman  v.  TazeweU  Cy.  Sup.,  19  id.  Delaware  Cy.  Com'rs  v.  MeClintock,  51 

406;  Drake  v,  Phillips,  40  id.  388 ;  Colton  Ind.  325  ;  Tnrpin  v.  Eagle  Creek,  etc.  Co., 

c.  Hanchett,  13  id.  615  ;  Dows  v.  Chicago,  48  Ind.  45;  Ayers  v,  Lawrence,  59  N.  Y. 

11  Wall.  108.    See  Dillon  on  Manic.  Corp.  192 ;  Metzger  v.  Attica  &  A.  Arc  R.  Co., 

§§906,  914-924  (4th  ed.) ;  Allison  v.  Lonis-  79  id.  171 ;  Newton  v.  Eeech,  9  Hnn,  355. 

villa,  etc  R.  Co.,  9  Bush,  247.     See  also  See  also,  on   this   subject,   1   Pomeroy's 

lat^r  cases,  Longley  v.  City  of  Hudson,  4  Equity,  §§  258,  259,  260,  265,  266. 
N.  Y.  Sup.  Ct.   353 ;    Marsh  v.  City  of         i  People  v.  Albany  &  Susq.  R.  R.,  57 

Brooklyn,  id.  413;  Clay  Cy.   Com'rs  v.  N.  Y.  161;  People  ».  IngersoU,  58  N.Y. 

Markle,  46  Ind.  96,  103-105;   Zorger  v.  1;  People  v.  Fields,  58  N.  Y.  491.    See 

Rapids  Tp.,  36  Iowa,  175 ;  Minnesota  Oil  People  v.  Sherwin,  2  N.  Y.  Sup.  Ct.  528 ; 

Co.  V.  Palmer,  20  Minn.  468 ;   Hodgman  and  Wood  v.  The  Mayor,  etc.,  73  N.  Y. 

r.  Chicago  &  St.  P.  R.  Co.,  28  Minn.  48 ;  556. 

Moses  V.  Kearney,  31  Ark.  261 ;  Normand         2  Hamilton  v.  Wright,  37  N.  Y.  502, 

».  Otoe  Cy.  Com'rs,  8  Neb.  18 ;  Noesen  507,  per  Woodruflf  J. ;  Steeple  v.  Down- 
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States,  authorizing  partnerships  to  sue  and  to  be  sued  by  and  in 
their  firm  names,  without  making  the  individual  members  by 
name  parties  to  the  action.^  This  provision  is  merely  permissive, 
and  not  at  all  compulsory;  it  is  not  a  substitute  for,  but  an 
addition  to,  the  former  existing  methods  of  conducting  suits.^ 


SECTION  THIRD. 

THE  EFFECT  OF  AN  ASSIGNMENT  OF  A  THING  IN  ACTION  UPON 

THE  DEFENCES  THERETO. 

§  82.  *  154.  Statutory  Provisions  respecting  the  Effect  of  As- 
signment upon  Defences.  The  statutory  provision  found  in  the 
various  State  codes  which  relates  to  the  subject-matter  of  this 
section  is  the  following:  ^^In  the  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  is  without  prejudice  to  any 
set-off  or  other  defence  existing  at  the  time  of  or  before  notice 
of  the  assignment ;  but  this  section  does  not  apply  to  a  negoti- 
able promissory  note  or  bill  of  exchange,  transferred  in  good 
faith  and  upon  good  consideration,  before  maturity."*  In  Ohio, 
Kansas,  and  Nebraska,  the  phraseology  is  slightly  different  It 
reads :  "  The  action  of  the  assignee  shall  be  without  prejudice  to 
any  set-off  or  other  defence  now  allowed."*  The  consideration 
of  the  topics  embraced  in  this  provision  should,  in  a  strictly 
scientific  method,  form  a  part  of  the  general  subject  of  Defences, 
and  might  properly  be  postponed  until  this  portion  of  the  work 
is  reached;  but  I  have  chosen  to  pursue  the  order  of  the  codes 
themselves,  which  is  the  same  in  all  the  States,  rather  than  to 


ing,  60  Ind.  478;  Voorhis  v.  Kelly,  31 
Hun.  293;  Smith  v.  Loug,  12  Abb.  N. 
Cas.  113. 

1  See  Btatatory  prorisions  cited  in  note 
to  §*1 21,  anfe. 

*  Whitman  i;.  Keith,  18  Ohio  St.  134. 

8  New  York,  §  112  (502,  1909,  1910); 
[Minnesota,  St.,  1894,  §  5157;;]  Califor- 
nia, §  368 ;  Kentnckj,  §  31 ;  Sonth  Caro- 
lina, §  135;  Oregon,  §§  28,  382 ;  Nevada, 
§  5  ;  Iowa,  §  2546 (slightly  altered) ;  North 
Carolina,  §  65;  [Vt&K  Rev.  St..  1898, 
§  2903;  North  Dakota,  Rev.  Codes,  1899, 
§  5222;   South   Dakota,   Ann.  St.,  1901, 


§  6071;  Arizona,  Rev.  St.,  1901,  §  1301; 
Oklahoma,  St,  1893,  §  3899;  Montana, 
§571  ;  Idaho,  Code Civ.Pro.,  1901. $3156; 
Wyoming,  Rev.  St.,  1899,  §  3467;  Colo- 
rado, §  4;  Connecticut,  Gen.  St^  1902, 
§  650,  in  a  somewhat  different  form  from 
that  given  in  the  text;  Indiana,  Bams' 
St.,  1901,  §  277;  Wisconsin,  St.,  1898. 
$  2606-3 

4  [Ohio,  Bates'  Ann.  St.,  §  4993:] 
Kansas.  §  27 ;  {Nebraska,  §  31  ;  Washing- 
ton, Bal.  Code,  §  4835,  in  a  quite  different 
form.] 
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adopt  one  more  theoretically  correct,  yet  perhaps  not  more  prac- 
tically advantageous. 

§  83.    *  155.     Defences  and  Counter-Claima  Dietinguiihed.     It  is 

important  that  the  defences  which  this  clause  admits  should  be 
caiefuUy  distinguisbed  from  the  counter-claim  subsequently  pro- 
vided for  by  the  statute.  This  section  speaks  of  defences  which, 
as  they  ask  no  affirmative  relief,  and  simply  prevent  the  plaintiff 
from  succeeding,  may  be  made  available  against  an  assignee  as 
well  as  against  the  original  creditor.  CThe  counter-claim  is  more 
than  a  defence :  it  assumes  a  right  of  action  against  and  demands 
a  recovery  of  affirmative  relief  from  the  plaintiff  in  the  suit,  and 
is,  therefore,  impossible  as  against  an  assignee  suing,  if  it  existed 
against  the  assignor. '  \  The  proposition  here  stated  is  very  simple 
and  plain,  and  yet  tne  defences  permitted  against  the  assignee 
by  this  section  have  been  sometimes  confounded  with  counter- 
claims, and  that  even  by  judges  and  courts.^ 

§  M.    *  156.     Interpretation  of  the  Statute.      The  section  quoted 
above,  and  which  is  substantially  the  same  in  all  the  States,  does 
not  change  the  then  existing  law  as  to  defences  under  the  cir- 
cumstances mentioned  in  it.     It  was  not  intended  to  alter  the 
substantial  rights  of  the  parties,  but  only  to  introduce  such 
modifications  into  the  modes  of  protecting  them  as  were  rendered 
necessary  by  the  provisions  of  the  preceding  section  requiring 
the  real  party  in  interest  in  most  cases  to  be  the  plaintiff.     Tak- 
ing the  two  sections  together,  the  plain  interpretation  of  them  is : 
The  i^»ignee  of  a  thing  in  action  must  sue  upon  it  in  his  own 
name,  but  this  change  in  the  practice  shall  not  work  any  altera- 
tion of  the  actual  rights  of  the  parties ;  the  defendants  are  still 
entitled  to  the  same  defences  against  the  assignee  who  sues  which 
they  would  have  had  if  the  former  rule  had  continued  to  prevail^ 
and  the  action  had  been  brought  in  the  name  of  the  assignor,  but 
to  no  other  or  different  defences.     In  other  words,  the  section 
must  be  interpreted  as  though  it  read  as  follows :  ^'  In  the  case 
of  the  assignment  of  a  thing  in  action,  the  action  of  the  assignee 
shall  be  without  prejudice  to  any  set-off  or  other  defence  existing 
at  the  time  of  or  before  notice  of  the  assignment,  which  would 

^  [lu  Iowa,  Washington,  and  Wyoming  ton,  Bal.  Code,  §  4835 ;  Wyoming,  Bev. 

the  gtatnte  expreraly  names  both  counter-  St.,   1899,  §  3467;    Iowa,    Code,   1897, 

claim  and  set-off  as  being  unprejudiced  §  3461.3 
^7  the  action  of  the  assignee.    Washing- 
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have  been  available  to  the  defendant  had  the  action  been  brought 
in  the  name  of  the  assignor."  This  construction  is  now  firmly 
and  universally  established.^ 

§  85.  ^157.  The  Role,  as  Xbdating  Prior  to  the  Codes,  Stated. 
Assignee  takes  Subject  to  Equities  and  Legal  Defences.  As  the 
pre-existing  rule  is  thus  reaffirmed,  a  full  discussion  of  the  stat- 
utory provision  requires  an  examination  and  statement  of  that 
rule  itself.  In  the  first  place,  the  general  doctrine  is  elementaiy 
that  the  purchaser  of  any  thing  in  action,  not  negotiable,  takes 
the  interest  purchased  subject  to  all  the  defences  legal  and 
equitable  of  the  debtor  wlw  issued  the  obligation  or  security*  That 
is,  when  the  original  debtor,  the  obligor  on  the  bond,  or  the 
promisor,  in  whatever  form  his  promise  is  made,  if  it  is  not 
negotiable,  is  sued  by  the  assignee,  the  defences  legal  and  equi- 
table which  he  had  at  the  time  of ^  the  assignment,  or  at  the  time 
when  notice  of  it  was  given,  against  the  original  creditor,  avail 
to  him  against  the  substituted  creditor.^  This  doctrine  has  been 
applied  to  all  kinds  of  defences  as  well  as  to  set-off,  and  to  all 
forms  of  contract  not  negotiable:  as,  for  example,  in  an  action 
on  a  bond  and  mortgage  by  the  assignee,  the  defence  that  the 
bond  and  the  mortgage  collateral  thereto  were  given  on  con- 
sideration that  the  obligee  should  perform  certain  covenants 
contained  in  an  agreement  between  the  parties,  which  was  set 
out,  and  that  he  had  wholly  failed  to  perform  the  same,  was  held 
good; 3  in  an  action  brought  on  a  warehouseman's  receipt,  the 
same  being  held  not  negotiable ;  ^  in  an  action  by  an  assignee  for 
the  benefit  of  creditors;*  and  in  an  action  to  compel  a  specific 
performance,  brought  by  the  assignee  of  the  vendee,  under  a  con- 
tract for  the  sale  of  lands,  although  the  vendee  was  in  possession.^ 


1  Beckwith  v.  Union  Bank,  9  N.  Y. 
211,  212,  per  Johnson  J. ;  Myers  v.  Davis, 
22  N.  Y.  489,  490,  per  Denio  J. 

^  Ingraham  r.  Disbrough,  47  N.  Y.  421  ; 
Andrews  v.  Gillespie,  47  N.  Y.  487 ;  Bush 
V.  Lathrop,  22  N.  Y.  535,  538,  per  Denio 
J. ;  Blydenburgh  v.  Thayer,  3  Keyes,  293  ; 
Callanan  v.  Edwards,  32  N.  Y.  483,  486, 
per  Wright  J.,  who  thns  states  the  rule  : 
"An  assignee  of  a  chose  in  action  not  ne- 
gotiable takes  the  thing  assigned  subject 
to  all  the  rights  which  the  debtor  had 
acquired  in  respect  thereto  prior  to  the 
assignment,  or  to   the  time  notice  was 


given  of  it,  when  there  is  an  interval  be- 
tween the  execution  of  the  transfer  and 
the  notice."  Commercial  Bank  v,  Colt, 
15  Barb.  506;  Ainslie  t;.  Boynton,  2  Barb. 
258 ;  Wood  v.  Perry,  1  Barb.  1 14  ;  We6^ 
ern  Bank  i.-.  Sherwood,  29  Barb.  383,- 
Reeves  v.  Kimball,  40  N.  Y.  299. 

*  Western  Bank  v.  Sherwood,  29  Barb. 
383. 

*  Commercial  Bank  v.  Colt,  1 5  Barb.  506. 

^  Maas  V.  Goodman,  2  Hilt.  275 ;  Ma- 
rine &  F.  Ins.  Bk.  of  Ga.  v.  Jauncey,  1 
Barb.  486. 

^  Reeves  v.  EimbaU,  40  N.  Y.  299. 
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§  86.   *  158.     Doctrine  applies  also  to   Second  end   Bnbseqnent 
The  doctrine  is  not  confined,  however,  in  its  operation 


to  the  case  of  the  dehtor  —  the  promisor  in  the  thing  in  action  — 
setting  up  a  defence  to  an  action  brought  by  an  assignee  upon  the 
demand  itself  to  enforce  the  collection  or  performance  thereof;  it 
applies  also  to  the  second  and  subsequent  assignees  of  a  non- 
negotiable  thing  in  action,  although  transferred  to  the  purchaser 
and  holder  for  full  value,  and  without  notice,  if  there  were 
equities  subsisting  between  the  original  assignor  and  his  imme- 
diate assignee  in  favor  of  the  former.  If  the  owner  and  holder 
of  a  thing  in  action  not  negotiable  transfers  it  to  an  assignee 
upon  condition,  or  subject  to  any  reservations  or  claims  in  favor 
of  the  transferrer,  although  the  instrument  of  assignment  be 
absolute  on  its  face,  this  immediate  assignee,  holding  in  it  a 
qualified  and  limited  property  and  interest,  cannot  convey  a 
greater  property  and  interest  than  he  himself  holds;  and  if  he 
assumes  to  convey  it  to  a  second  assignee  by  a  transfer  absolute 
in  form,  and  for  a  full  consideration,  and  without  any  notice  on 
the  part  of  such  purchaser  of  a  defect  in  the  title,  this  second 
assignee  nevertheless  takes  it  subject  to  all  the  equities,  claims, 
and  rights  of  the  original  owner  and  first  assignor.  The  doctrine 
of  so-called  ^^ latent  equities,^'  which  has  received  some  judicial 
support,  —  that  is,  the  doctrine  that  the  equities  of  the  original 
assignor,  under  the  circumstances  thus  stated,  are  latent  and 
cannot  prevail  against  the  title  of  the  second  assignee,  —  is 
unsound;  it  is  an  attempt  to  extend  the  peculiar  qualities  of 
negotiable  paper  to  things  in  action  not  negotiable,  and  destroys 
the  fundamental  distinction  between  the  two  classes  of  negotiable 
and  non -negotiable  demands.^' 

§  87.  *  159.    niustratione.     A   few   illustrations   of  this  rule 
will  serve  to  show  its   true  meaning,  and   the  extent  of  its 


^  Buh  V.  Lathrop,  22  N.  Y.  535;  An- 
derson p.  Nicholas,  28  N.  Y.  600,  approved 
bj  WoodrQff  J.  io  Reeves  v.  Kimball.  40 
K  Y.  311 ;  Mason  v.  Ix)rd.  40  N.  Y.  476, 
487,  per  Daniels  J. ;  Williams  v.  Thonii 
II  Paige,  459 ;  McNeil  v.  Tenth  Nat.  Bank, 
W  Barb.  59,  68;  8.  c.  46  N.  Y.  325; 
Schafer  v.  Reilly,  50  N.  Y.  67 ;  Mangles 
t.  Dixon.  3  H.  of  L.  Cas.  702.  See  also, 
on  the  snbject  discnased  in  this  and  the 
sncceeding  paragraphs,  Union  Coll.  v. 
Wheeler,  61  N.  Y.  88,  104,  112;   Barry 


V.  Equitable  Life  Ins.  Soc.,  59  id.  587 ; 
Greene  v.  Warwick)  64  id.  220 ;  Loomis  v. 
Ruck,  56  id.  620 ;  Davis  v.  Bechstein,  69 
id.  440,  442 ;  Matthews  v.  Sheehan,  69  id. 
585  ;  Cutts  i;.  Guild,  57  id.  229,  232,  233 ; 
Reid  V.  Spragne,  72  id.  457,  462 ;  Crane  v. 
Turner,  67  id.  437, 440 ;  Combes  v.  Chand- 
ler, 33  Ohio  St.,  178,  181-185;  Farmers* 
Nat.  Bk.  V.  Fletcher,  44  Iowa,  252 ;  and 
see  in  Pomeroy's  Equity,  §§  707-715, 
where  this  subject  is  fully  discussed. 


t 
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application.     The  holder  of  a  bond  and  mortgage  for  $1,400 
assigned  and  delivered  them  to  secure  an  indebtedness  of  $270, 
the  assignee  giving  back  a  written  undertaking  to  return  the  same 
upon  being  paid  that  amount.     This  assignee  afterwards  trans- 
ferred the  securities  to  a  second,  and  he  to  a  third  assignee,  the 
latter  paying  full  value,  and  having  no  notice  of  any  outstanding 
claims  or  defects  in  the  title.     The  original  owner  tendered  to 
this  assignee  the  $270  and  interest  thereon,  and  demanded  a 
return  of  the  bond  and  mortgage.     Upon  refusal  he  brought  an 
action  to  compel  such  return ;  and  it  was  held  by  the  New  York 
Court  of  Appeals,  after  a  most  exhaustive  discussion,  that  he 
should  recover.^     Certificates  of  stock  being  wrongfully  taken 
from  the  owner  and  sold  to  the  defendant,  it  was  held  that  the 
latter  acquired  no  better  or  higher  title  than  that  held  by  his 
immediate  transferrer,  —  the  one  who  wrongfully  converted  the 
stock,  —  and  that  the  original  owner  could  recover  the  value  of 
the  securities  with  interest;  but  the  decision  was  partly  placed 
upon  the  special  circumstances  of  the  transfer,  which  deprived 
the  defendant  of  the  character  and  position  of  a  bona  Jide  pur- 
chaser.^   The  lessee  of  premises  assigned  the  lease  by  an  instru- 
ment valid  on  the  face,  but  the  transfer  was  in  fact  given  as 
security  for  a  usurious  loan  made  to  him  by  the  assignee*     This 
lease  was  afterwards  transferred  by  the  assignee,  passed  through 
divers  hands,  and  was  finally  purchased  by  the  defendant,  who 
knew  that  the  first  transfer  was  intended  as  a  security  for  a  loan, 
but  who  had  no  knowledge  nor  notice  of  the  usurious  taint  which 
affected  the  loan,  and  who  paid  full  value  as  the  consideration 
of  the  transfer  to  himself.     Subsequent  to  the  original  assign- 
ment by  the  lessee,  but  before  the  transfer  to  the  defendant,  the 
plaintiffs  recovered  a  judgment  against  such  lessee,  which  was 
regularly  entered  and  docketed,  and  the  lessee's  interest  in  the 
premises  leased  and  in  the  lease  itself  was  sold  on  execution. 


1  Bosh  a.  Lathrop,  22  N.  Y.  535.  The 
opinion  o£  Denio  J.  is  a  most  able  reyiew 
of  all  the  authorities  which  seem  to  sus- 
tain the  doctrine  that  certain  so-called 
"  latent  equities  '*  are  not  protected  ajs^inst 
an  assignment.  He  shows  that  all  the 
expressions  of  judicial  opinion  to  that 
e£fect  are  obiter  dicta,  while  a  large  num- 
ber of  direct  decisions  necessarily  Involv- 
ing  the   question    are   opposed   to   the 


doctrine.   See  Ballard  v.  Burgett,  40  N.  T. 
314,  and  the  cases  cited. 

3  Anderson  v,  Nicholas,  28  N.  T.  60a 
On  account  of  the  peculiar  facts  referred 
to  in  the  text,  which  prevented  the  de- 
fendant from  relying  upon  the  defence  of 
honafideSy  this  case  cannot  be  regarded  u 
a  direct  authority  for  the  doctrine  of  the 
text. 
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bought  in  by  the  plaintiffs,  and  a  sheriff's  deed  of  such  interest 
was  delivered  to  them,  which  deed,  however,  was  executed  after 
the  assignment  to  the  defendant.  The  plaintiffs  thereupon  com- 
menced an  action  to  recover  possession  of  the  leased  premises, 
and  to  avoid  the  transfer  of  the  lease  to  the  defendant  on  account 
of  the  usury  which  affected  and  nullified  the  first  assignment 
made  by  the  lessee  to  his  immediate  assignee.  The  New  York 
Court  of  Appeals,  following  the  doctrine  of  the  decisions  quoted 
above,  held  that  the  action  could  be  maintained ;  that  the  lessee 
might  have  set  aside  the  transfer  from  himself  on  account  of  the 
usury  which  tainted  it;  that  the  subsequent  assignees,  including 
the  defendant,  succeeded  to  all  the  rights,  and  were  subjected  to 
all  the  disabilities,  possessed  by  and  imposed  upon  the  person 
who  transferred  the  security  to  them,  —  the  first  assignee ;  and, 
finally,  that  the  judgment  creditors  of  the  lessee  were  clothed 
with  his  rights  and  powers  in  the  matter.^ 

§  88.  *  160.  Doctrine  of  Estoppel  AppUed  against  the  Assignor 
in  Case  of  Quasi-Negotiable  Demands.  The  principle  thus  settled, 
and  the  cases  which  support  it,  are  entirely  consistent  with 
another  doctrine  that  has  lately  been  approved  and  established 
by  the  same  distinguished  court,  namely,  the  doctrine  of  estoppel 
as  applied  to  the  transfer  of  certain  species  of  things  in  action 
which,  in  the  customaiy  practice  of  business  men,  have  acquired 
a  ^mt^negotiable  character.  The  doctrine  as  thus  invoked  by 
the  court  may  be  stated  as  follows :  The  owner  of  certain  kinds 
of  things  in  action  not  technically  negotiable,  but  which,  in  the 
coarse  of  business  customs,  have  acquired  a  semi-negotiable 
character  as  a  matter  of  fact,  may  assign  or  part  with  them  for 
a  special  purpose,  and  at  the  same  time  may  clothe  the  assignee 
or  person  to  whom  they  have  been  delivered  with  such  apparetU 
indwm  of  title,  and  instruments  of  complete  ownership  over 
them,  and  power  to  dispose  of  them,  as  to  estop  himself  from 
setting  up  against  a  second  assignee,  to  whom  the  securities  have 
been  transferred  in  good  faith  and  for  value,  the  fact  that  the 

^  Maaon  v.  Lord,  40  N.  Y.  476,  4S7.  v.  Lsthrop  is  reaffirmed,  and  its  principle 

The  doctrine  is  directlj  sustained  in  the  pronounced  to  be  "  weU  settled."    The 

folIoviDg  more  recent  cases :  Schafer  r.  result  of  these  authorities  is  to  limit  the 

Reillj,  50  N.  Y.  61,  67 ;  Reeves  v.  Kim-  decision  in  Moore  v.  Metrop.  Kat.  Bank, 

^,  40  N.   Y.  299 ;  Ingraham  v.  Dis-  infra,  and  to  confine  it  to  the  doctrine  as 

borough,  47  N.  Y.  421 ;  Outts  v.  Guild,  57  laid  down  in  McNeil  v.  Tenth  Nat.  Bank, 

^'- V.  229,  232,  233.  In  the  last  case  Bush  infra. 
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title  of  the  first  assignee  or  holder  was  not  absolute  and  perfect 
After  some  conflict  of  opinion  in  the  lower  courts,  the  New  York 
Court  of  Appeals  has  recently  applied  the  foregoing  doctrine  to 
the  customary  mode  of  dealing  with  certificates  of  stock.  It 
holds  that  if  the  owner  of  such  stock  certificates  assigns  them  as 
collateral  security,  or  pledges  them,  or  puts  them  into  the  hands 
of  another  for  any  purpose,  and  accompanies  the  delivery  by  a 
blank  assignment  and  power  of  attorney  to  transfer  the  same  in 
the  usual  form,  signed  by  himself,  and  this  assignee  or  pledgee 
wrongfully  sells  them  to  an  innocent  purchaser  for  value  in  the 
regular  course  of  business,  such  original  owner  is  estopped  from 
asserting,  as  against  this  purchaser  in  good  faith,  his  own  higher 
title  and  the  want  of  actual  title  and  authority  in  his  own  imme- 
diate assignee  or  pledgee.  This  principle,  thus  applied  to  the 
peculiar  state  of  facts  described,  and  to  the  particular  kind  of 
securities,  is  in  no  respect  necessarily  antagonistic  to  the  geneial 
doctrine  in  relation  to  things  in  action  before  stated  in  the  text 
The  court  rested  its  decision  exclusively  upon  the  form  of  the 
blank  assignment  and  power  of  attorney  executed  by  the  assignor 
and  delivered  to  the  assignee,  which  clothed  him  with  all  the 
apparent  rights  of  ownership  which  are  recognized  by  business 
men  in  their  usual  course  of  dealing  with  like  securities,  as  suffi- 
cient to  confer  a  complete  title  and  power  of  disposition  upon  the 
assignee.  The  decision  was  nothing  more  than  the  application 
of  the  doctrine  of  estoppel  in  circumstances  to  which  it  had  not 
before  been  applied.^ 


1  McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y. 
325,  reversing  s.  c  55  Barb.  59.  The 
Supreme  Conrt  held  (1)  that  certificates 
of  stock  were  in  no  respect  negotiable, 
and  (2)  the  mle  as  laid  down  by  Denio  J. 
in  Bosh  v.  Lathrop.  The  law  of  estoppel 
was  not  invoked  nor  alluded  to.  In  the 
Conrt  of  Appeals  the  doctrine  of  latent 
equities  was  discussed ;  the  decision  of  the 
court  in  Bush  c.  Lathrop,  and  the  reason- 
ing of  Mr.  Justice  Denio,  were  expressly 
recognized  as  correct,  and  as  applicable  to 
all  cases  in  which  the  facts  do  not  warrant 
the  application  of  the  principle  of  es- 
toppel. Mr.  Justice  Rapallo,  in  his  able 
judgment,  does  not  discuss  the  mle  in 
relation  to  things  in  action  of  all  kinds ; 
he  confines    himself  exclusively  to   the 


particular  species  of  security  then  before 
the  court,  —  certificates  of  stock  in  stock 
corporations ;  and,  while  he  does  not  claim 
for  them  absolute  negotiability,  he  does 
in  fact  render  them  indirectly  negotiable 
by  means  of  the  estoppel  which  unsei 
upon  dealing  with  them  in  the  manner 
described,  which  is  the  mode  nnivenallj 
prevalent  amone  business  men.  BaUani 
V.  Burgett,  40  N.  Y.  314.  In  Holbrook 
V.  N.  J.  Zinc  Co.,  57  N.  Y.  616.  622.  623, 
the  doctrine  of  estoppel  waa  applied  to 
the  corporation  itself,  whose  stock  had 
been  transferred  in  good  faith,  and  in  the 
usual  manner,  to  the  plaintiff.  McNeil 
V.  Tenth  Nat.  Bank,  $upr€i^  and  Leitch  r. 
Wells,  48  N.  Y.  585,  were  held  to  be 
controlling;  and  Ledwich  p.  McKim,  53 
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§  89.    *  161.     Bactension  of  Doctrine  of  Bitoppel  to  all  Things  in 
Action,  making    them   aU   praotloally   Negotiable.      This    decision, 
and  the  rule  which  it  establishes  in  reference  to  certificates  of 
stock,  are  doubtless  in  the  interests  of  modem  business  methods. 
For  several  years  these  certificates  of  stock,  with  an  assignment 
in  blank  and  a  blank  power  of  attorney  to  efFect  their  surrender 
and  transfer,  have  been  practically  regarded  by  business  men  as 
negotiable  instruments;  they  have   been  used,  transferred  from 
hand  to  hand,  and  assigned   by  delivery,  in  exactly  the  same 
manner  as  bills  and  notes  payable  to  bearer,  and  millions  of 
property  are  constantly   ventured   upon   their  use.     It  was  a 
matter  of  absolute  necessity  that  the  courts  should  pronounce 
these  securities  practically  negotiable;  a  contrary  ruling  would 
have  interrupted  and  jeoparded  the  whole   financial  system  of 
the  country.     It  would  have  been  well  if  the  court  had  boldly 
met  the  question  face  to  face,  and  had  expressly  held  these 
securities   to  be  negotiable  to  all  intents  and  purposes.     This 
course  of  decision  would  have  produced  no  unexpected  interfer- 
ence with  other  general  doctrines,  and  it  has  a  precedent  in  the 
acts  of  the  American  courts  holding  that  municipal  and  corpora- 
tion coupon  bonds  of  the  ordinary  form  are  negotiable.     As  the 
court  did  not  pursue  this  course,  it  accomplished  the  same  pur- 
pose by  resorting  to  the  doctrine  of  estoppel ;  and  I  repeat,  that 
when  confined  to  these  peculiar  forms  of  securities  which  had 
been  made  practically  negotiable  by  the  course  of  business,  the 
judgment  and  its  ratio  decidendi  do  not  afifect  the  general  prin- 
ciple in  relation  to  the  transfer  of  things  in  action  which  has 
been  stated  and  illustrated  in   preceding  paragraphs.     But  the 
same  court  has,  in  a  still  later  case,  gone  far  beyond  both  the 
conclusions  and  the  reasoning  of  its  judgment  in  McNeil  v.  Tenth 
National   Bank,    and  has    virtually  obliterated  the   distinction 
between  negotiable  and  non-negotiable  things  in  action,  at  least 
BO  far  as  the  relations  between  assignors  and  assignees  of  them 
are  concerned.     The  doctrine  of  estoppel,  which  had  been  used 
to  protect  the  customary  modes  of  transacting  business   with 
certificates  of  stock,  is  now  extended  to  all  species  of  things  in 

N.  Y.  307,  was  said  not  to  conflict  in  stolen  and  transferred  in  the  customary 

uj  manner.    It  is  decided  in  Nevada  manner  to  a  6<ma^(/€  purchaser  for  valae, 

tbat  certificates  of  stock  in  the  ordinary  the  latter  acquired  no  title  as  against  the 

form  are  not  negotiable  instmments,  so  owner.    Bercich  v.  Marye,  9  Nev.  312i 
that  when    such   certificates   had    been 
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action,  and  the  effect  of  an  estoppel  is  declared  to  be  produced 
from  a  mere  assigninent  of  the  security,  absolute  on  its  face,  executed 
by  the  original  owner,  and  delivered  to  his  assignee.  In  short, 
whenever  the  owner  of  a  non-negotiable  thing  in  action  delivers 
the  same  to  another  person,  and  accompanies  the  delivery  by  an 
assignment  thereof,  absolute  on  its  face,  and  this  person  transfers 
the  same  to  a  purchaser  for  value  who  relies  upon  the  apparent 
ownership  created  by  the  written  assignment,  and  has  no  notice 
of  anything  limiting  that  apparent  title,  the  original  owner  is 
estopped  from  asserting  as  against  such  purchaser  any  equities 
existing  between  himself  and  his  immediate  assignee,  and  any 
interest  or  property  in  the  security  which  he  may  have,  notwith- 
standing the  written  transfer.  The  Court  of  Appeals,  in  reach- 
ing this  conclusion,  expressly  overrules  the  decision  made  upon 
the  facts  involved  in  Bush  v.  Lathrop,  but  at  the  same  time 
declares  that  ic  does  not  intend  to  shake  the  general  doctrine 
controlling  the  transfer  of  non-negotiable  things  in  action  upon 
which  that  decision  is  based.  It  is  plain,  however,  that  the 
ancient  and,  as  it  was  supposed,  well-settled  doctrine  is  sub- 
stantially abrogated  by  this  last  application  of  the  principle  of 
estoppel.  The  estoppel  is  made  to  arise  from  a  mere  naked 
transfer  in  writing,  absolute  in  form ;  the  rationale  of  the  deci- 
sion is  the  apparent  ownership  thus  bestowed  upon  the  assignee; 
and  these  elements  of  the  judgment  w*ill  clearly  apply  to  so  many 
cases  that  things  in  action  are  practically  rendered  negotiable  in 
their  nature  as  between  the  series  of  successive  holders,  —  the 
assignors  and  assignees.  This  point  being  attained,  it  will  be  a 
short  and  eiasy  step  to  apply  the  doctrine  of  estoppel  to  the  debtor 
himself,  —  the  obligor  or  promisor  who  utters  the  security.  If 
negotiability  is  produced  by  means  of  estoppel  between  the 
assignor  and  assignee,  arising  from  the  fact  and  form  of  a  trans- 
fer from  one  to  another,  by  parity  of  reasoning  the  debtor  may 
be  regarded  as  estopped  by  the  fact  and  form  of  his  issuing  the 
undertaking  and  delivering  it  to  the  first  holder,  and  thus  creat- 
ing an  apparent  liabilit}'^  against  himself.  In  short,  there  is 
exactly  the  same  reason  for  holding  the  debtor  estopped  from 
denying  his  liability  upon  a  written  instrument  which  apparently 
creates  an  absolute  liability,  when  that  instrument  has  passed 
into  the  hands  of  a  purchaser  who  has  no  notice  of  the  actual 
relations  between  the  original  parties,  as  for  holding  an  assignor 
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estopped  from  denying  the  completeness  of  a  transfer  made  by 
him  absolute  on  the  face.  This  result,  if  reached,  would  render 
all  things  in  action  practically  negotiable.^ 

§  90.  *  162.  Recapitnlatloii  of  Roles  Bstablished  independently 
of  the  Codes.  As  the  result  of  adjudications  of  which  the  fore- 
going are  examples,  the  rules  of  the  law  as  established  independ- 
ently of  the  codes  may  be  summed  up  in  the  following  manner: 
(1)  All  defences,  either  legal  or  equitable,  which  existed  in  favor 
of  the  debtor  himself  against  the  original  creditor  at  the  time  of 
the  assignment,  or  of  notice  to  him  of  the  assignment,  of  a  non- 
negotiable  thing  in  action,  avail  to  him  against  the  assignee  who 
seeks  to  enforce  the  demand  against  such  debtor;  (2)  When  the 
owner  and  holder  of  a  non-negotiable  thing  in  action  transfers  it 
to  an  assignee  for  a  special  purpose  —  such  as  security  for  a  loan, 
and  the  like  —  by  an  assignment  absolute  on  its  face,  but  as 
between  himself  and  his  assignee  retains  an  interest  in  or  claim 
upon  the  demand,  and  this  assignee  assumes  to  transfer  the  same 
absolutely  to  a  second  assignee  who  purchases  in  good  faith 
without  notice  and  for  value,  the  first  assignee  in  fact  transfers 
no  higher  title  than  he  possesses,  and  the  second  assignee  takes 
the  thing  in  action  subject  to  the  equities  and  claims  of  the 
original  assignor;  but  (3)  in  the  State  of  New  York  a  modification 
of  this  second  rule  has  been  introduced  in  very  recent  decisions, 
and  in  pursuance  thereof,  if  the  original  owner  accompanies  the 
delivery  of  the  thing  in  action  with  a  written  assignment  thereof 
absolute  in  form,  and  therefore  apparently  vesting  the  complete 
ownership  in  his  immediate  assignee,  an  innocent  purchaser  for 
value  from  the  latter  is  protected  against  any  claims,  demands, 
or  equities  existing  in  favor  of  the  first  assignor;  the  latter  is 
estopped  from  asserting  his  true  right  and  property  in  the  secur- 
ity. This  modification,  which  was  at  first  confined  to  certificates 
of  stock  transferred  by  means  of  the  customary  blank  assignment 
and  power  of  attorney,  has  been  extended  to  all  things  in  action. 

§  91.  *  168.  Effect  of  Code  Provision  upon  Defence  of  Set-off. 
No  Babstantial  Change.  What  construction  has  been  put  by  the 
courts  upon  the  provision  of  the  codes  embodying  and  reaffirming 
these  general  rules  ?  I  shall  consider  in  the  first  place  the  effect 
of  this  provision  upon  the  defence  of  set-off.  No  substantial 
change  has  been  made  in  the  rights  of  the  several  parties.     The 

1  Moore  v.  Metropolitan  Xat.  Bank^  55  N.  Y.  41. 
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assignee  takes  the  demand  assigned  subject  to  all  the  rights 
which  the  debtor  hod  acquired  prior  to  the  assignment,  or  prior 
to  the  time  when  notice  was  given,  if  there  was  an  internal 
between  the  execution  of  the  transfer  and  the  notice;  but  he 
cannot  be  prejudiced  by  ant/  new  dealings  between  the  origioal 
parties  after  notice  of  the  assignment  has  been  given  to  the 
debtor.  When  two  opposing  debts  exist  in  a  perfect  condition 
at  the  same  time,  either  party  may  insist  upon  a  set-off.  If, 
therefore,  the  holder  of  such  a  claim  already  due  and  payable 
assign  the  same,  and  the  debtor  at  the  time  of  this  transfer  holds 
a  similar  claim  against  the  assignor,  which  is  also  then  due  and 
payable,  he  may  set  off  his  debt  against  the  demand  in  the  hands 
of  the  assignee.  If,  however,  the  assignment  is  made  before  the 
opposing  demand  becomes  mature,  and  the  latter  does  not  thus 
become  actually  due  and  payable  until  after  the  transfer,  the 
debtor's  right  of  set-off  is  destroyed  by  the  mere  fact  of  the 
assignment,  and  no  notice  thereof  to  him  is  necessary  to  produce 
that  effect,'  The  following  special  rule  also  exists  under  the 
peculiar  circumstances  mentioned.  If  an  insolvent  holder  of  a 
claim  not  yet  matured  assigns  the  same  before  maturity,  and  the 
debtor  at  the  time  of  this  transfer  holds  a  similar  claim  against 
the  assignor,  which  is  then  due  and  payable,  his  right  of  set-off 
against  the  assignee,  when  the  latter's  cause  of  action  arises,  is 
preserved  and  protected.'     This  latter  doctrine   is  based   upon 

1  fThii  ia  uot  the  rale  in  Cslirornia.  aKninst  D,  u  a  \-alid  setoff.     Th«  Rxnic 

In  St.  LoDie  Nat.  Bank  v.  Gaj   (I8'J4),  proviJail  that  '•  In  the  case  of  an  *«»igii- 

101  CaL  S86, 35  Pac.  87S,  the  facts  were  meut  of  a  Ibing  in  action,  the  actioD  br 

ai  follows:   On  Feb.  4,   1891.  defendant  the  assignee  is  withont  prejadiM  loan.' 

made  and  delivered  to  D.  tno  non-tiego-  eec-oft  or  other  defence  existing  at  iIm 

tiable  notes  paj'able  one  year  frum  date,  time  uf  or   before  notice  of  the  itaifii- 

which  D.  a»igaed  on  Feb.  S4,  1S91,  tu  meni,"  Code  of  Cit.  Pro,  §  fl6Bi  ami  it 

plaiiitiEf.     On  Feb   12.  1891,  D.  made  and  wji!<  cnn tended    b/   plaintiff   that  at  ihe 

delivered  hii  negotialjle  note,  parable  one  lime  of  the  notice  of  aasifpiDieut  defeoil- 

year  from  date,  to  C.,  which  was  regularly  aut's  demand  against  D.  was  not  an  eiiW- 

aftiigued  to  defendant  on  Oct.  SI,  1691.  ing  set-uff,  becanse  it  was  not  then  duf. 

When  defendant  purchased  D.'a  note  he  Bni  the  coon  held  that  the  thing  iteelf — 

had  no  notice  that  his  note  to  I),  hnd  beeo  the  note,  the  chose  in  action  —  wM  then 

ftssigned.Huil  was  not  notified  thereof  uutil  existing,  which  sallEfled  the  statnte.] 

Feb.  I,  iB9!.     Thni,  neither  at  the  time  [;^ee§*T97,  I'n^,  and  notes.^ 

of  the  assignment  hj  D.  of  defendant's  ^  [In   the   case  of   Storta    v.  George 

notes  nor  at  the  time  when  notire  of  Boiih  (1899),  IM)  Mo.  1,  Gl  S.  W.  489,  the  conrt 

assignment  was  given  to  defendant,  were  Ktid  :    "  It  has  been  often   ruled  in  the 

any  of  the  demands   due   and   pavable.  State  of  Xew  York,  and  is  now  the  la' 

But  it  was  held  that  in  a  suit  by  plaintiff  in  this  Stale,  that,  if  the  clnim  igaiDSt  i^« 

on  defendant's  notes,  commenced  Aue.  1,  assignee  was  due  at  the  date  of  the  u- 

Je9!,  defendant  might  plead  his  demand  iignment,  then  tbero  ia  an  eqnitj  becasw 
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considerations  of  equity,  and  is  intended  to  prevent  one  party 
from  losing  his  own  demand  on  account  of  the  insolvency  of  his 
immediate  debtor,  and  fron^  being  at  the  same  time  compelled 
to  pay  the  debt  originally  due  from  himself  to  that  insolvent 
These  three  rules  existed  prior  to  the  codes,  and  have  not  been 
changed  by  the  provisions  of  the  statute  under  consideration.^ 


of  the  inaolTencj  of  the  assignor,  and  the  ^  [Stadler  v.  First  Nat.  Bank  (1899), 
debt  so  dne  may  be  set  off  against  the  22  Mont.  190,  56  Pac.  ill,  quoting  §  *163 
daim  in  favor  of  the  assignee,  though  of  the  text  with  approval.^    Beckwith  r. 
the  claim  held  by  the  assignee  was  not  Union   Bank,  9  N.  Y.   211  ;    Myers   v. 
due  St  the  date  of  the  assignment.  .  .  .  Davis,  22  N.  Y.  489 ;  Martin  v.  Kunzmul- 
But  the  daim  against  the  assignee  must  ler,S7  N.  Y.d96  ;  Blydenburgh  v.  Thayer, 
be  dne  at  the  date  of  the  assignment,  and  3  Keyes,  293 ;  34  How.  Pr.  88 ;  Watt  v. 
if  it  is  not  then  due,  there  is  no  equitable  Mayor,    etc.,    1     Sandf.    23 ;    Wells    v. 
set-off."     See   also    Homer  v.  Bank  of  Stewart,  3  Barb.  40 ;  Ogden  v.  Prentice, 
Commeroe  (1897),  140  Mo.  225,  41  S.  W.  33  Barb.  160;    Adams  r.  Rodarmel,   19 
790.  Ind.  339 ;  Morrow's  Assignees  t^.  Bright, 
But  in  St  Paul,  etc.  Trust  Co.  t;.  Leek  20  Mo.  298 ;  Walker  v.  McKay,  2  Mete. 
(1894),  57  Minn.  87,  58  N.  W.  826,  the  (Ky.)  294;  Roberts  v.  Carter,  38   N.  Y. 
court  held  that  this  equitable  right  of  set-  107  ;  Williams  n.  Brown,  2  Keyes,  486  ; 
off  was  available  against  an  assignee  when  Robinson  v.  Howes,  20  N.  Y.  84  ;  Maas  v. 
the  opposing  claim  held  by  the  defendant  Goodman,  2  Hilt,  275 ;  Merrill  v.  Green, 
was  not  only  unmatured  at  the  time  of  55  N.  Y.  270,  274 ;  Lathrop  i\  Godfrey,  6 
the  assignment,  but  was  not  due  at  the  N.  Y.  Sup.  Ct.  96 ;   Prick  v.  White,  57 
time  the  set-off  was  pleaded.     Same  rule  N.  Y.  103 ;   Gildersleeve  v.  Burrows,  24 
affirmed  in  Stolze  v.  Bank  of  Minnesota  Ohio  St.  204.     When  negotiable  paper  is 
(1897),  67  Minn.  172,  69  N.  W.  172.    In  transferred  after  maturity,  the  maker  has 
Lajboum  v.  Seymour  (1893),  53  Minn,  the  same  right  to  avail  himself  of  a  claim 
105,  54  N.  W.  941,  defendants  were  in-  against  the  assignor  as  a  set-off  that  he 
debted  to  a  corporation  on  account.    They  would  have  if  the  demand  assigned  was 
also  held  the  express  contract  obligation  not  negotiable.     Norton  v.  Foster,  12  Kan. 
of  the  corporation   to  deliver  a  certain  44,  47,   48;   Leavenson  v.  Lafontaue,  3 
amount,  in  value,  of  manufactured  goods.  Kan.  523,  526.     As  further  illustrations  of 
In  an  action  on  the  account  brought  by  the  text,  see  Martin  e;.  Pilsbury,  23  Minn, 
the  general  assignee  of  the  corporation,  175;  Davis  v.  Sutton,  23  id.  307  ;  Davis  v. 
the  defendants  properly  set  off  their  claim  Neligh,  7  Neb.  84  ;   Downing  v.  Gibson, 
against  the  corporation,  though  no  demand  53  Iowa,  517;   Chapman  v.  Plumer,   36 
had  been  made  for  the  goods,  the  insol-  Wis.  262  ;  Harte  v.  Honchin,  50  Ind.  327 ; 
vencyand  assignment  making  the  demand  Heavenridge  t;.  Mondy,  49  Ind.  434  ;  Tur- 
nnnecessary.  ner  v.  Campbell,  59  Ind.  279 ;  Barlow  r. 
The  equitable  right  of  setoff  cannot  be  Myers,  64  N.  Y.  41.  reversing  3  Hun,  720 ; 
wed  to  obtain  an  unjust  preference  by  a  6  T.  &  C  183  ;  Shipman  v.  Lansing,  25 
creditor  of  an  insolvent  debtor.     Thus,  in  Hun,  290;  Seymour  v.   Dunham,  24   id. 
Northern  Trust  Co.  v.  Healy  (1895),  61  93 ;  Taylor  p.  The  Mayor,  etc.,  20  id.  292  ; 
Minn.  230,  63    N.  W.  625,    where    the  Huse  v.  Ames,  104  Mo.  91 ;  Rayburn  v. 
debtor  of  an  insolvent  purchased  a  claim  Hurd,  20  Or.  229  ;  Fuller  r.  Seiglitz,  27 
beld  by  a  third  person  against  the  insol-  Ohio  St.  355.    The  defendant,  it  has  been 
Tent,  for  the  purpose  of  using  the  same  held,  in  pleading  his  set-off  or  counter- 
as  a  setoff,  having  reasonable  cause  to  claim  must  allege  that  it  matured  before 
believe,  when  he  purchased  it.  that  his  the  assignment  of  the  claim  on  which  be 
creditor  was  insolvent  it  was  held  that  he  is  sued.   Francis  v.  Leak  (Ind.  App.,  1 893), 
ooold  not  use  the  claim  as  a  set-off.^  S3  N.  £.  807.    In  support  of  the  third 
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§92.  *164.  niiutratioiM.  The  true  extent  and  limitatioiis 
of  the  doctrine  will  best  be  seen  in  its  application  to  the  facta 
of  decided  cases.  On  the  24th  of,  August,  1850,  the  firm  of 
W.  C-  &  A.  A.  Hunter,  having  on  deposit  in  the  Union  Bank 
the  sum  of  $3,000,  made  a  general  assignment  to  one  Beckwith. 
At  the  time  the  bank  was  holder  of  a  bill  of  exchange,  which 
was  indorsed  by  .the  firm  and  bad  been  discounted  by  the  bank 
for  them.  This  bill  fell  due  on  the  27th  of  August,  and,  not 
being  paid,  the  amount  of  it  was  charged  against  the  firm  in  tleir 
account  by  the  bank.  On  the  next  day,  the  28th,  the  assignee 
for  the  (iret  time  notified  the  bank  of  the  assignment,  and  de- 
manded payment  of  the  sum  on  deposit  to  the  firm's  credit, 
which  was  refused.  The  assignee  brought  a  suit  to  recover  the 
debt,  and  the  bank  set  up  the  amount  due  on  the  bill  of  exchange 
as  an  offset.  It  was  held  by  the  Superior  Court  of  New  York 
City,  and  by  the  Court  of  Appeals,  that  the  demand  in  favor  of 
the  bank  could  not  be  set  off,  as  it  was  not  an  existing  demand 
payable  when  the  assignment  was  made ;  and  that  no  notice  was 
necessary  by  the  assignee  to  protect  himself  against  such  a 
defence.  Notice  is  only  necessary  against  subsequent  acts  and 
dealings  of  the  debtor  with  an  assignor,  which  might  prejudice 
the  rights  of  the  assignee,  such  as  payment.'  In  March,  1855, 
(speciall  rale  stated  in  tbe  text,  nee  Smith  indeblednew  to  him  of  the  asrignor,  who 
f.  Spingler.  83  Mo.  408;  Greeo  b.  Conrnd  wa»  the  orif;in»l  judgment  creditor,  ex- 
(Mo.  Sup..  1693),  Si  S.  W.  S39 ;  Armstronj;  iscine  ai  the  time  of  the  assigomcpi  o[ 
r.   Warner   (Ohio,   1892),  31    N.   E.   877;      the  jndgmenl. 

Ferax.  Wickham.ei  Hun.  343  i  Lavboum  Wolfe.  Sliellon  (1902),  159  Ind.  531, 6i 
F.  Sejmonr  (Minn.,  IB93|,  54  N.  W.  941.  N.  K.  hSi :  A  piirijhaEcr  of  real  utsie 
anil  cases  cited;  Yardley  c.  Clothier,  51  nnder  a  warranty  deed  ba«  the  right  tout 
Fed.  Rep.  50S.  ant)  cases  cited :  Louis  off  sgainst  his  warrantor's  assignee  of  ■ 
Rtiyder's  Sods  Co.  v.  Armstrong,  37  Fed.  non-Degotiable  Dote,  given  tor  the  unpaid 
Rep.  IB  ;  BaJbach  n.  Frelinghaysen.  IS  pun'ham  inoDey,aaani  that  the  pnrebuer 
Fed.  Rep.  685;  Jooea  v.  Piening  (Wifl.,  has  been  compelled  to  pay  to  relieve  hi> 
I8!I3|,  55  N.  W.  413.  purrhnse  from  a  pre-existing  debL] 

CIn  Wyman  o.  Robhins  (1894),  51  O.  '  Beckwith  D.  Udiod  Bank,  9  N.  T.  111. 

St.  98, 37  N.  E.  264,  it  was  held  that  where  S12.  [|See,  as  to  aecemity  of  notice,  Stadler 
an  indorsee  of  a  promissorr  note  brings  f.  First  Nat.Bank  (1899),!!  MonLI90.56 
an  action  on  it  against  the  maker,  the  latter  Pac.  111.^  See,  however,  Smith  d.  Fox, 
may  set  off  nn  indebt^duesa  due  him  from  4B  N.  Y.  674,  which  was  an  action  by  an 
a  previona  indorsee,  when  snch  indebted-  assignee  for  the  benefit  of  the  crediton  of 
ness  existed  while  such  indorsee  held  the  one  R.,a  private  banker,  hroagbloDiDOte 
note  and  both  note  and  indebtedness  were  given  hy  defendant  to  R.,  and  tiansferred 
then  past  dne.  to  the  plaintiff.    Atthetimeof  tlieissign- 

Wsy  (I.  Colyer  (IS93),  !>4  Minn.  14,  55.  ment  defendant  had  an  amoant  of  nioMV 
N.  W.  744:  In  an  action  by  an  aMignee  on  deposit  with  R.,  —  more  than  snffiei«nl 
of  a  jodgment,  the  defendant  may  plead  to  pay  the  note ;  and  this  demand  wu  hthi 
jM  a  let-oS    against    the    juilgmeot    an     to  be  a  good  set-off  against  the  note,  *>■> 
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the  finn  of  Watrous  &  Lawrence  made  a  general  assignment  to 
one  Meyers,  having  before  that  time  sold  goods  to  the  defendants 
on  credit,  tiie  price  of  which  did  not  become  due  and  payable 
until  September,  1855.     In  February  of  the  same  year,  W.  &  L. 
had  ordered  from  the  defendants  a  quantity  of  articles  —  patent 
chums  —  to  be  manufactured  and  delivered  at  a  certain  agreed 
price.     There  had  been  such  mutual  dealings  between  the  parties 
before.     In  May,  1855,  the   defendants   completed  the  chums, 
and  tendered  them  to  the  assignee,  who  declined  to  receive  them. 
The  assignee  brought  an  action  for  the  price  of  the  goods  when 
it  became  due  in  September,  and  the  defendants  insisted  upon 
the  value  of  the  chums  as  an  offset.     The  defence  of  offset  was 
rejected.     The  court  held  that  the  situation  of  the  parties  at  the 
date  of  the  assignment  must  determine  the  question,  and  unless 
a  right  of  offset  existed  then^  it  could  not  arise  afterwards.     It 
did  not  exist  then,  because  neither  of  the  demands  had  matured ; 
but  it  was  enough  that  the  defendant's  claim  was  not  yet  pay- 
able, even   if  the   one  assigned   was   presently  due.^      If  the 
defendant's  demand  had  become  mature  at  the  time  of  the  assign* 
ment,  it  could  undoubtedly  have  been  set  off  under  the  equitable 
rule  before  stated,  on  account  of  the  insolvency  of  W.  &  L.     A 
firm  made  a  general  assignment,  having  at  the  time  a  claim  due 
and  payable  against  the   defendants.     The  assignee   brings  an 
action  upon  the  demand,  and  the  defendants  set  up  a  note  of  the 
assignors  which  they  held  at  the   time  of  the  assignment,  but 
which  did  not  fall  due  until  after  that  date.     The  attempted  set- 
off was  rejected.     "  An  allowance  to  a  party  by  way  of  set-off  is 
always  founded  on  an  existing  demand  in  prcesenti^  and  not  on 
one  that  may  be  claimed  in  futuro.^^^    In  an  action  by  an  as- 


the  aathoritj  of  Smith  v.  Felton,  43  N.  T. 
419.  The  claim  made  against  the  defeiid- 
aat,  and  the  demand  set  np  by  him, 
most  both  affect  him  in  the  same  capac- 
ity ;  thoa,  when  the  defendant  ia  sued  for 
a  penonal  debt,  he  cannot  interpoee  as  a 
set^jff  a  demand  dae  him  as  an  executor. 
Barlow  v.  Myers.  6  N.  T.  8np.  Ct.  183. 

^  Myers  r.  Davis,  22  N.  T.  489,  490, 
citing  Chance  v.  Isaacs,  5  Paige,  592; 
Bradley  v.  AngeU,  3  N.  Y.  475,  493. 
[This  case,  Myers  v.  Davis,  was  qnotied 
And  approved  in  Stadler  v.  First  Nat. 
Bank  (1899),  22  Mont.  190,  56  Pac.  11  iQ 


See  alao  Fera  v.  Wickham,  135  N.  Y.  223, 
reversing  s.  c.  61  Hun,  343,  and  over- 
roling  Rothschild  v.  Mack,  42  Han,  73. 
In  Kentucky,  however,  the  assignor's  insol- 
vency is  a  sufficient  ground  for  allowing  the 
set-off  of  a  claim  not  due  at  the  time  of 
the  aiisignment.  Kentucky  Flour  Co.'s 
Assignee  v.  Merchants'  Bank  (Ky.,  1890), 
13  8.  W.  910.  [Same  rule  in  Minnesota : 
St.  Paul,  etc.  Trust  Co.  v.  Leek  (1894),  57 
Minn.  87,  58  N.  W.  826.] 

>  Martin  v.  Knnzmuller,  37  N.  Y.  396 ; 
Watt  V.  The  Mayor,  etc.,  I  Saudf.  23 ; 
Wells  V.  Stewart,  3  Barb.  40. 
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signee  for  the  benefit  of  creditors,  the  defendant  relied  upon  a 
judgment  for  costs  recovered  by  himself  against  the  assignor 
after  the  making  of  the  transfer.  This  set-off  was  not  admitted, 
and  it  was  decided  that  no  notice  of  the  assignment  was  neces- 
sary to  cut  off  such  a  defence.^  And  when  the  defendants,  in 
an  action  brought  upon  an  assigned  demand,  alleged  payments 
which  they  had  made,  subsequent  to  the  assignment,  as  sureties 
for  the  assignor  upon  a  liability  existing  prior  to  and  at  the  time 
thereof,  this  set-off  was  overruled  on  the  same  principle;  for, 
although  there  was  a  liability  which  might  result  in  a  debt,  there 
was  no  existing  debt  until  the  payment  had  actually  been  made.^ 
In  another  action  by  an  assignee  the  defendant  insisted  that  a 
similar  set-off  arising  from  his  payment  as  surety  for  the  assignor, 
made  under  the  same  circumstances  as  the  last,  should  be  allowed 
as  within  the  equitable  rule  on  account  of  the  assignor's  insol- 
vency. The  set-off  was  rejected,  however,  because  there  was  no 
existing  indebtedness  in  favor  of  the  defendant  against  the  as- 
signor at  the  date  of  the  assignment.  Such  a  present  indebted- 
ness is  indispensable,  whether  the  case  is  to  be  governed  by  the 
ordinary  rule,  or  whether  the  equitable  doctrine  based  upon  the 
•assignor's  insolvency*  is  relied  upon.*    When  a  negotiable  prom- 


^  Ogden  V.  Prentice,  33  Barb.  160.  See 
also  Lacas  v.  East  Stroadsburg  Glass  Co., 
38  Han,  581. 

'^  Adams  v.  Kr>darmel,  19  Ind.  339. 

B  QThe  meaning  of  the  word  "insol- 
yency, "  as  osed  in  this  connection,  was 
considered  hy  the  supreme  court  of  Mon- 
tana in  Stadler  v.  First  Nat.  Bank  (1899), 
22  Mont.  190,  56  Pac.  111.  The  court, 
after  quoting  the  above  portion  of  the 
text,  said :  "  Insolvency  has  two  mean- 
ings. In  its  popular  sense,  it  signifies 
the  condition  of  a  person  whose  entire 
assets  are  insufficient  to  pay  his  debts 
in  full.  The  term  is,  however,  used 
in  a  restricted  sense  to  express  the 
present  ability  of  a  trader  to  pay  his 
current  obligations  as  they  mature,  in  the 
usual  course  of  business.  .  .  .  The  Na- 
tional Bank  Act  seems  strongly  to  imply 
that,  so  long  as  an  association  is  carrying 
on  its  business  and  meeting  its  obligations 
OS  they  mature,  whatever  its  actual  condi- 
tion as  to  future  ability  may  be,  it  is.  in 
the  absence  of  fraud,  not  to  he  deemed  in- 
solvent, as  between   itself   and  its  cus- 


tomers ;  and  that  it  does  not  become  so 
until,  at  the  least.  It  commits  an  act  of  in- 
solvency, and  probably  not  until  it  suspends 
payment  or  is  closed  by  the  government. "3 
«  Walker  v.  McKay,  2  Mete  (Ky.)  294. 
[And  in  Merchants'  Nat.  Bank  v,  Robinson 
(1895),  97  Ky.  552,  31  S.  W.  136,  the 
court  said  :  "  An  unmatured  debt  cannot 
be  set  off  against  a  howifide  assignee  for 
value  of  a  demand  due  from  the  defend- 
ant to  the  assignor."  See  also  Stadler  r. 
First  Nat.  Bank  (1899),  22  Mont.  190,  56 
Pac.  Ill,  quoting  the  text.  See,  to  the 
contrary,  Stolze  r.  Bank  of  Minnesota 
(1897),  67  Minn.  172,  69  N.  W.  172;  St. 
Paul,  etc..  Trust  Co.  r.  Leek  (1894),  57 
Minn.  87,  58  N.  W.  826 ;  St.  Louis  Nat. 
Bank  v  Gay  (1894),  101  Cal.  286,  35  Pac. 
876.]  See,  however.  Morrow's  Assignees 
V.  Bright,  20  Mo.  298,  in  which  the  setoff 
was  allowed,  the  court  plainly  mistakiog 
or  misconceiving  the  extent  and  Itmita* 
tions  of  the  equitable  doctrine  flowing 
from  the  insolvency  of  the  assignor.  See 
also  the  decision  in  Chenault  v.  Bush,  84 
Ky.  528,  which   is   similar  to   that  in 
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issoiy  note  is  assigned  before  it  becomes  due,  the  maker  thereof 
cannot  offset  against  the  assignee  a  claim  existing  against  the 
original  payee  and  assignor  of  the  note,  although  the  assignee 
have  notice  of  such  claim  at  and  before  the  time  of  the  transfer 
to  him;  there  is  no  case  for  the  set-off  between  the  original 
parties  at  the  date  of  the  assignment,  because  the  demands  are 
not  then  matured,  and  the  notice  given  to  the  assignee  is  not  of 
any  existing  legal  defence.^  There  being  no  possibility  of  setting 
off  a  claim  of  damages  arising  from  a  tort  or  fraud  against  a 
demand  growing  out  of  contract,  if  two  such  opposing  claims 
exist  and  are  in  suit,  and  the  creditor  in  the  contract  assigns  his 
cause  of  action,  which  is  afterwards  merged  in  a  judgment  in 
favor  of  the  assignee,  and  subsequently  to  that  assignment  the 
opposing  party  —  the  debtor  in  the  contract  —  obtains  a  judgment 
for  the  damages  in  his  action  on  the  tort,  the  latter  is  not  entitled 
to  set  off  this  judgment  against  the  one  recovered  against  himself 
by  the  assignee.  No  rights  of  set-off  existed  at  the  date  of  the 
transfer,  and  none  could  spring  up  after  that  time.^ 

§  93.  *  165.  Right  of  Sat-off  may  be  AvaUable  altfaoagh  onoe 
STupended.  lUuBtration.  It  is  possible  that  a  right  of  set-off 
may  be  available  at  the  time  an  action  is  brought,  although  at 
some  prior  period  it  was  suspended,  as  is  well  illustrated  by  the 
following  case:  On  the  29th  of  August  the  Hollister  Bank  dis- 
counted for  one  Monteath  a  sight  draft  on  New  York  drawn  by 
him,  and  passed  the  proceeds  to  his  credit  as  a  deposit.  He  did 
not  draw  them  out.     This  draft  was  dishonored  on  presentment. 


Morrow's  Assignees  r.  Bright.  The  latter 
oise  has  recently  been  overmled  by  Huse 
V.  Ames,  104  Mo.  91,  and  the  role  in 
Walker  v.  McKaj,  stated  in  the  text,  now 
prevails  in  Missouri.  See  also,  in  support 
of  the  text,  Kinsey  i;.  Ring  (Wis.,  1892)» 
53  N.  W.  842. 

^  WiUiams  v.  Brown,  2  Keyes,  486.  See 
ftlso  Barlow  v.  Myers,  6  N.  Y.  Snp.  Ct.  183 ; 
9*  c.  reversed  on  appeal,  64  N.  Y.  41.  But, 
where  negotiable  paper  is  assigned  after 
maturity,  the  maker's  rights  of  set-off 
tre  the  same  as  though  the  demand 
^gned  was  not  negotiable.  Norton  v. 
Footer,  12  Kan.  44,  47,  48 ;  T.«ayenson  a. 
Lafoiitane,  3  Kan.  523 ;  Harris  v.  Bnrwell, 
65  N.  C.  584 ;  contra,  Richards  v.  Darlv, 
^  Iowa,  427,  429.    The  maker  has  the 


same  rights  of  set-off  also  when  the  note 
is  assigned  before  maturity,  but  not  in 
good  ^ith  and  for  a  valuable  consid- 
eration. Bone  v.  Tharp,  63  Iowa,  223. 
In  Richards  v.  Union  Village,  48  Hun,  263, 
and  in  Richards  v.  La  Tourette,  53  Hun, 
623,  claims  in  the  hands  of  the  defendants 
were  not  allowed  to  be  offset  against  de- 
mands sued  upon  by  assignees  not  due  at 
the  time  of  the  assignment;  in  the  first 
case,  against  an  order  for  the  payment  of 
money ;  in  the  secoud  case,  against  a  bond 
and  mortgage.  It  is  fair  to  say,  however, 
that  in  neither  of  these  cases  was  Barlow 
V.  Myers  mentioned. 

3  Roberts  r.  Carter,  38  N.  Y.  107.    See 
Martin  v.  Richardson,  68  N.  C.  255. 
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On  the  Slst  the  bank  failed,  and  in  the  coarse  of  time  Robinson 
was  appointed  its  receiver.  On  the  21at  of  September  Monteatb 
assigned  to  the  Howes  his  claim  against  tbe  bank  for  the  sum  on 
deposit,  the  same  being  partly  or  wholly  the  proceeds  of  the  said 
draft.  At  the  time  of  the  assignment  the  draft  in  <)uestion  was 
held  by  parties  in  Xew  York,  to  whom  tbe  bank  had  transfened 
it-as  collateral  security;  and,  of  course,  during  the  interval  in 
which  tbe  draft  was  thus  beld,  the  bank  could  have  bad  no  pos- 
sible set-off  by  means  of  it  against  the  demand  of  Monteath  for 
bis  deposit,  either  made  by  him  or  by  bis  assignee.  But  before 
any  action  was  brought,  the  bank  again  became  owuer  of  tbe 
draft.  An  action  was  afterwards  commenced  by  the  receiver  to 
recover  an  indebtedness  due  to  tbe  bank  from  the  Howes;  they 
set  up  the  claim  of  Monteath  for  bis  deposit  assigned  to,  them, 
as  above  stated;  and  tbe  receiver  in  fact  opposed  the  demand  of 
the  bank  against  Monteath  upon  the  disbonored  draft  as  a  set-off 
to  the  defendants'  set-off.^  Although  tbe  New  York  Court  of 
Appeals  held  that  the  debt  against  the  bank  assigned  to  the 
defendants  by  Monteath  should  be  disallowed,  yet  their  entire 
reasoning  shows  that  it  was  disallowed,  not  because  it  would  cot 
in  itself  have  been  a  valid  set-off,  but  because  its  effect  was 
entirely  destroyed  by  tbe  counter  set-off  of  the  draft  in  tbe 
hands  of  tbe  bank.  If  tbe  bank  had  retained  tlie  continuous 
ownership  of  the  draft,  as  soon  as  it  was  dishonored  it  would 
have  been  a  good  claim  against  Monteath,  and  would  have  ex- 
tinguished, in  whole  or  in  part,  bis  claim  for  the  money  due  on 
deposit;  this  set-off  existing  at  tbe  date  of  tbe  assignment  to  the 
defendants  would  have  been  equally  available  against  them;  and 
as  the  bank  became  owner  of  tbe  draft  before  tlie  action  was 
brought,  its  original  right  revived  with  the  same  force  and  to 
the  same  extent  as  though  the  draft  had  never  been  out  of  its 
control." 

§  94.  *  166.  California  Rala.  B»t-off  of  Damand  Aoomlnc  after 
AsBtenment  but  befors  ITotloe.  It  is  held,  in  California,  that  a 
demand  against  an  assignor,  which  was  obtained  by  the  debtor 
or  accrued  in  his  favor  before  notice  of  the  assignment,  although 
in  fact  subsequent  to  tbe  assignment  itself,  may  be  set  off  against 

1  pn  Hammer  d.  Downing  (1901).  39     stjtatee  »  d«|jartaTe  in   pleading.     S«e, 
Ore.  504,  6*  I'ac.  esi,  it  was  belil  that  a     huwoer,  cmm  cited  in  note  ro  §  TiS.^ 
■etofE  to  a  plea  of  set-off  is  bad,  and  con-  '  RobbsoD  v.  Howes,  30  N.  T.  St. 
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the  cause  of  action  in  the  hands  of  the  assignee.^  This  ruling, 
however,  is  clearly  opposed  to  the  doctrine  of  the  New  York 
cases  already  quoted,  and  to  the  theory  of  set-off  generally 
adopted.  Notice  may  be  required  in  order  to  cut  off  other 
defences ;  but  a  set-off,  according  to  the  accepted  rule,  must  exist 
in  the  form  of  a  debt  then  due  and  payable  to  the  debtor  at  the 
date  of  the  transfer.  A  note,  payable  on  demand,  with  or  with- 
out interest,  transferred  at  a  considerable  interval  of  time  after 
its  date,  is  taken  and  held  by  the  assignee,  subject  to  all  defences 
existing  in  favor  of  the  maker  against  the  payee  at  the  time  of 
the  transfer;  in  other  words,  such  a  note  is  transferred  after 
maturity.' 

§  95.  *  167.  Nature  of  Notice  Neoemary  to  protect  Assignee. 
Defendant's  Rights  as  against  Assignee  purely  Defensive.  When 
notice  to  the  debtor  is  necessary  to  a  complete  protection  of  the 
assignee  against  subsequent  transactions  between  the  assignor 
and  the  debtor,  such  as  payment,  release,  and  the  like,  an  actual 
notice  is  not  indispensable.  Such  information  or  knowledge  as 
would  be  sufficient  to  put  any  reasonable  man  upon  the  inquiry, 
when  an  inquiry  reasonably  followed  up  would  have  led  to  an 
ascertaining  of  the  truth,  is  equally  effective  to  protect  the 
assignee ;  in  short,  the  equitable  rule  in  reference  to  purchasers 
of  land  applies  to  the  assignees  of  things  in  action.^  In  Ohio,  a 
set-off  against  the  person  beneficially  interested,  for  whose  benefit 
the  suit  is  prosecuted,  may  be  interposed  when  the  action  is 
brought  by  one  who  is,  within  the  meaning  of  the  code,  a  trustee 
of  an  express  trust,  and  there  has  been  no  assignment  at  all. 
Thus,  where  a  promise  is  made  to  A.  for  the  benefit  of  B.,  and 


^  McCabe  v.  Grey,  20  Cal.  509.  [The 
case  of  McCabe  v.  Grey  was  affirmed  in 
St. Louis  Nat.  Bank  v.  Gay  (1894),  101  CaL 
286,  35  Pac.  876,  the  conrt  saying :  **  Ap- 
pellant refers  to  the  fact  that  in  Pomeroy 
OD  Remedies  and  Remedial  Bights,  §  *166, 
McCabe  v.  Grey,  20  Cal.  510,  was  hostilely 
criticised ;  bat  in  this  instance,  at  least, 
the  opinion  of  the  text-writer  has  not 
oremiled  the  decision  of  the  conrt." 

The  same  rule  seems  to  obtain  in  Ken- 
tacky.  In  Huber  v.  Egnor  (1901),  Ky., 
61  S.  W.  353,  it  was  held  that  the  maker 
of  t  note  is  entitled,  in  an  action  by  the 
aasigoee,  to  plead  as  a  8etK>if  the  amount 
of  a  time  deposit  he  made  with  the  payee 


after  the  assignment,  when  the  certificate 
of  deposit  became  due  before  he  had  notice 
of  the  assignment.^  See  also  Martin  u. 
Wells,  Fargo,  &  Co.'s  Exp.  (Ariz.,  1892), 
28  Pac.  958. 

*  Herrick  v.  Woolverton,  41  N.  Y.  581, 
reversing  s.  c.  42  Barb.  50.  This  case 
decides  nothing  new  in  the  law  of  set-off ; 
it  simply  ends  a  long  controversy  in  the 
New  York  conrts  upon  the  question 
whether  notes  on  demand  with  interest 
are  continuing  securities,  or  whether,  like 
such  notes  without  interest,  they  become 
due  at  once. 

'  Wilkins  v.  Batterman,  4  Barb.  47 ; 
Williamson  v.  Brown,  15  N.  Y.  354. 
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the  former,  in  pursuance  of  the  express  permission  of  the  code, 
brings  the  action  in  his  own  name,  a  set-ofif  existing  against  6., 
who  is  the  real  party  in  interest,  the  beneficiary  for  whose  behalf 
the  contract  was  made  and  the  suit  is  maintained,  may  be  pleaded, 
and,  if  proved,  will  be  allowed  in  total  or  partial  "bar  of  the 
recovery.  1  While  in  actions  prosecuted  by  assignees  the  defend- 
ant can  always  avail  himself  of  any  existing  valid  set-off,  and 
sometimes  counter-claim,  as  a  defence^  he  cannot  recover  a  judg- 
ment against  the  assignee  for  the  excess  of  any  of  his  claim  over 
the  amount  of  debt  established  by  the  plaintiff;  as  against  the 
assignee,  a  set-off  and  a  counter-claim  of  the  same  nature  —  that 
is,  a  right  of  action  which  would  be  a  counter-claim  if  prosecuted 
against  the  original  assignor  —  can  only  be  used  defensively,  and 
can  do  no  more  than  defeat  the  action  entirely.* 

§  96.    *  168.     Actions  to  vriad  up  IiiBolvent  Corporations.     Doc- 
trine of  Set-off  Complicated  by  other  Considerations.     Many  diffi- 
culties have  arisen,  and  many  cases  have  been  decided,  growing 
out  of  proceedings  to  wind  up  insolvent  corporations,  and  espe- 
cially insolvent   insurance    companies;    but,    as   the   questions 
generally  turned  upon  particular  provisions   uf  charters,  or  of 
statutes  regulating  such   proceedings,  little  or  no  aid  can  be 
obtained  from  these  decisions  in  construing  the  section  of  the 
code  under  consideration.     A  portion  of  these  companies  were 
mutual,  in  which  every  person  assured  ^became  at  once  a  corpo- 
rator, so  that  in  any  business  transaction  between  himself  and 
the  company  he  would  necessarily  occupy  both  the  position  of 
creditor  and  of  debtor.     This  double   relation  is  destructive  to 
any  power  on  his  part  of  invoking  the  doctrine  of  set-off.    Other 
companies  were  stock  corporations,  and,  in  addition  to  the  rules 
as  to  set-off  common  to  all  creditora  and  debtors,  there  are  special 
statutory  provisions  in  many  States  regulating  the  winding  up  of 
these  bodies,  which  greatly  enlarge  the  scope  of  set-off.    The 
adjudications  made  in  the  settlement  of  such  corporations,  and 
the  particular  rules   applicable  to  them  adopted  by  the  courts, 
have,  therefore,  little  or  no  connection  with  the  subject-matter 
of  the  present  discussion.     In  the  case  of  a  mutual  company  there 
is   no  room  for  any  set-off,  as  has  been  expressly  determined. 

I  MUler  &  Co.  i;.  Florer,  15  Ohio  St.     525;  Loomis  v.  Eagle  BaDk,  10  Ohio  St 
148,  151.  327 ;  Casad  v.  Hughes,  27  Ind.  141. 

^  Leavenson  v,  Lafontane,  3  Kans.  523, 
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A  marine  insuiance  company  having  become  insolvent,  and  a 
receiver  of  its  affairs  appointed,  he  brought  an  action  on  certain 
notes  given  by  the  maker  thereof  for  the  premiom  of  several 
policies  of  insurance.  A  loss  had  occurred  on  one  of  these 
policies  which  became  due  and  payable  before  any  of  the  notes 
fell  due,  and  before  the  appointment  of  the  receiver  and  the 
assignment  to  him.  There  was  an  interval  of  time,  then,  both 
before  the  appointment  of  the  receiver  and  afterwards,  during 
which  the  company  first  and  the  receiver  subsequently  were 
holders  of  a  claim  against  the  defendant  not  yet  matured,  while 
the  defendant  was  holder  of  a  claim  against  the  company  which 
mis  due  and  payable.  Upon  the  general  doctrine  as  heretofore 
stated  in  the  text,  the  maker  of  these  premium  notes  could  not 
have  had  an  available  set-off  against  the  assignee,  because  at  the 
date  of  the  transfer  both  demands  had  not  matured ;  but,  as  his 
own  claim  was  then  due  and  payable,  the  equitable  rule  founded 
upon  the  insolvency  of  the  assignor  would  have  relieved  him. 
The  set-off  was  entirely  rejected,  however,  on  the  ground  that 
the  company  was  mutual,  the  defendant  being  a  corporator,  and 
both  a  debtor  and  a  creditor.^  In  other  cases  brought  by  the 
receiver  of  an  insolvent  insurance  companj',  not  mutual,  upon 
premium  notes,  claims  by  the  makers  of  the  notes  on  account  of 
losses  which  occurred  previous  to  the  appointment  of  the  re- 
ceiver, but  not  adjusted  so  as  to  become  actually  payable  until 
after  the  transfer  to  him,  have  been  allowed  as  offsets,  not,  how- 
ever, by  virtue  of  the  general  law  as  to  offsets,  —  it  being  held 
that  they  did  not  fall  vrithin  the  settled  rules,  —  but  by  virtue  of 
certain  provisions  contained  in  the  statute  relating  to  insolvent 
corporations  which  describe  such  claims  as  ^^ mutual  credits,"  and 
direct  them  to  be  set  off.^ 

§  97.  *  169.  Rtgfat  of  Set-off  in  Actiona  by  Personal  Representa- 
ttrea.  Rule  in  New  Tork.  When  an  executor  or  administrator  sues 
individually  on  a  note  given,  or  a  promise  made  to  him  as  such 
personal  representative  for  a  debt  owing  to  the  deceased  at  the 
time  of  his  death,  it  is  the  rule  in  New  York  that  the  defendant 
cannot  set  off  claims  due  to  himself  from  such  decedent,  although 

^  Lawrence  v.  Nelson,  21  N.  Y.  158.         ^  Osgood  t;.  De  Oroot,  36  N.  Y.  348. 
It  was  conceded,  by  way  of  a  dictum,  that     See,  howeyer,  Osgood  v.  Ogden,  4  Eeyes, 
if  the  corporation  had  not  been  mntnal,     70. 
the  setoff  would  have  been  allowed  as 
>ttted  in  the  text. 
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accruing  prior  to  the  death,  "  on  the  ground  that  the  plamtilFs 
demand  arose  after  the  death  of  the  testator ;  and  in  such  a  case, 
no  set-off  can  be  received,  notwithstanding  it  existed  at  the  time 
of  the  death  of  the  deceased."  ^ 

§  98.  *  170.  RaleB  as  to  Set-off  apply  to  other  Defenoes,  except 
that  it  ia  Notice,  not  Assignment,  which  cuts  off  Availability.  The 
foregoing  cases  and  statements  relate  to  the  special  defence  of 
set-off  as  against  the  assignee.  Exactly  the  same  rules  apply 
to  every  other  species  of  defence,  with  the  single  modification  that, 
in  respect  of  many  such  defences,  the  point  of  time  which  limits 
the  effect  or  cuts  off  the  availability  of  the  defence  is  not  the 
date  of  the  assignment,  but  the  date  of  the  notice  thereof,  actual 
or  implied,  which  is  given  to  the  debtor.  If  the  debtor  is  not 
notified  actually  or  impliedly  of  the  assignment,  it  is  possible 
that  many  transactions  between  himself  and  the  assignor,  done 
in  good  faith  on  his  part,  may  have  the  same  effect  in  discharg- 
ing his  indebtedness  as  if  the  demand  had  not  been  assigned,  — 
such  as  payment  to  or  release  by  the  original  creditor,  the  as- 
signor.^ But  no  transaction  can  have  this  effect  if  entered  into 
subsequently  to  a  notice  of  the  assignment  given  to  the  debtor, 
or  to  such  information  received  by  him  as  in  law  amounts  to 
the  same  thing  as  actual  notice.  Thus,  if  after  a  notice  to  the 
debtor  that  the  demand  against  him  is  assigned,  he  make  a  pay- 
ment to  the  assignor,  he  cannot  rely  upon  it  as  a  defence  par- 
tial or  total  to  an  action  brought  by  the  assignee  to  enforce  the 
claim.* 

The  scope  of  this  work  does  not  require  nor  even  permit  that 
I  should  discuss  the  defence  of  set-off,  or  any  other  particular 
defence,  in  an  exhaustive  manner.  The  sole  purpose  of  this  sec- 
tion is  to  construe  and  interpret  the  provision,  found  in  almost 
the  same  language  in  all  the  State  codes  of  procedure,  and  to 
ascertain  what  change,  if  any,  that  provision  had  wrought  in  the 
pre-existing  rules  of  the  law  in  relation  primarily  to  parties,  and 
incidentally  to  the  availability  of  defences  where  the  party  plain- 
tiff is  an  assignee  of  a  thing  in  action. 


1  Merritt  v.  Seaman,  6  N.  T.  168,  citing 
Root  V.  Taylor,  20  Johns.  137 ;  Fry  v. 
Eyans,  8  Wend.  530;  Mercein  v.  Smith, 
2  Hill,  210 ;  2  R.  S.  279. 


3  Hogan  V.  Black,  66  Cal.  41 ;  BandaU 
V,  Reynolds,  20  J.  &  S.  145. 

»  Field  V.  The  Mayor,  etc.  of  N.  Y.,  6 
N.  y.  179 ;  McCloskey  v,  San  Francisco, 
66  Cal.  104. 
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SECTION  FOURTH. 


WHEN  A  PERSON  OTHER   THAN  THE   REAL   PARTY   IN   INTEREST 

MAY  SUE. 

t 

§  99.  *171.  Statutory  Provialona.  There  are  two  forms  of  the 
statutory  provision,  which  differ,  however,  very  slightly.  The 
first  is :  "  An  executor,  an  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue  with- 
out joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.^  A  trustee  of  an  express  trust,  within  the  meaning 
of  this  section,  shall  be  construed  to  include  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another.''  ^ 
The  second  form  is  a  little  more  special :  "  An  executor,  adminis- 
trator, trustee  of  an  express  trust,  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another,  or  a 
person  expressly  authorized  by  statute,  may  bring  an  action  with- 
out joining  with  him  the  person  for  whose  benefit  it  is  prosecuted. 
Officers  may  sue  and  be  sued  in  such  name  as  is  authorized  by 
law,  and  official  bonds  may  be  sued  upon  in  the  same  way."^ 
The  only  difficulties  of  interpretation  presented  by  this  section 
are  the  determining  with  exactness  what  persons  are  embraced 
within  the  three  classes,  described  as  'trustees  of  an  express 


*  [The  nae  of  the  word  "  may  "  in- 
stead of  *'  moat "  allows  the  action  to  be 
brought  either  bj  the  trustee  or  the  bene- 
ficiary. In  Hutchison  v.  Mjers  (1893), 
5 i  Kan.  290,  34  Pac.  742,  the  court  said  : 
'*BQt  granting  that  Holmes,  who  is 
named  as  trnstee  in  the  instrument,  is 
the  trustee  of  an  express  trust,  we  see 
no  reason  why  the  beneficiary  may  not 
properly  bring  the  action.  ...  As  will 
t)e  observed,  the  provision  authorizing 
the  trustee  to  bring  an  action  is  per- 
missive rather  than  mandatory  in  its 
terms,  and  hence  will  not  preclude  the 
maintenance  of  an  action  in  the  name 
of  the  real  party  in  interest."  And  in 
Snell  V.  Harrison  (1895),  131  Mo.  495, 
32  S.  W.  37,  it  was  held  that  where  a 
trustee  of  an  express  trust  holding  the 
legal  title  to  land  institutes  a  partition 
proceeding  and  joins  the  cestuia  que  triistentt 
▼bo  are  minors,  such  joinder  is  not  sujffi- 


cient  ground  for  the  abatement  of  the 
action.^ 

2  N.  Y.  §  1 13  (449) ;  CaL  §  369 ;  South 
Carolina,  §  136;  Oregon,  §  29;  Nevada, 
§  6 ;  North  Carolina,  §  57 ;  QUtah,  Rer. 
St.,  1898,  §  2902;  North  Dakota,  Rev. 
Codes,  1899,  §  5223  ;  South  Dakota,  Ann. 
St.,  1901,  §  6072 ;  Arizona,  Rev.  St.,  1901, 
§§  1299,  1300;  Washington,  Bal.  Code, 
§  4825;  Montana,  §  570;  Idaho,  Code 
Civ.  Pro.  1901,  §  3157;  Colorado,  §  5; 
Arkansas,  Sand.  &  Hill's  Dig.  §  5626; 
Connecticut,  Oen.  St.,  1902,  §  620;  Wis- 
consin, St.,  1898,  §  2607  ;  Indiana,  Bums' 
St..  1901.  §  252;  Minnesota,  St.,  1894, 
§  5158 ;  Missouri.  Rev.  St,  1899,  §  641.] 

*  Ohio.  §  27 ;  Kansas.  §  28 ;  Iowa, 
S  2544;  [Oklahoma,  St..  1893,  §  3900; 
Wyoming,  Rev.  St,  1899,  §  3469,  Ken- 
tucky, §  21,  in  a  somewhat  different  form ; 
Nebraska,  §  32.] 
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trust,"  "  persons  with  whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,"  and  "  persons  expressly  authorized  by 
statute  to  sue."     It  is  plain  that  there  are  substantially  three 
classes.     The  second  and  better  form  of  the  provision  actually 
separates  them,  and  does  not  represent  one  as  a  subdivision  of  the 
other.     The  first  form  in  terms  speaks  of  "  the  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another,'' 
as  an  instance  or  individual  of  the  wider  and  more   inclusive 
group,  "trustees  of  an  express  trust."     It  should   be   carefully 
noticed,  however,  that  these  two  expressions  are  not  stated  to  be 
synonymous;  the  former  ia  not  given  as  a  definition  of  the  latter. 
The  section  does  not  read,  "  (i  trustee  of  an  express  trust  shall  be 
construed  to  mean  a  person  with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another ; "  but  simply  that  the 
latter  shall  be  regarded  as  one  species  of  the  genus.     There  is 
here  no  Umitation,  but  rather  an  extension,  of  the  meaning,  aad 
the  clause  of  course  reoc^nizes  other  kinds  of  trustees  besides  the 
party  to  the  special  fonn  of  contract,  who  is  not  very  happily 
termed  a  "  trustee. "     The  section  of  the  New  York  code,  when 
originally  passed,   contained   but   the   first  sentence   as  it  now 
stands.     Some   doubt  arose  as   to  its  meaning,  and  a  judicial 
-  decision  having  held  that  the  phrase  embraced,  among  others, 
a  person  with  whom  or  in  whose  name  a  contract  is  made  fnr 
the  benefit  of  another,  the  legislature,  to  remove  all  possibility 
of  doubt,  added  this  judicial  language  as  an  explanatory  clause. 
The  two  forms  of  the  provision,  although  their  phiaseology  differs 
somewhat,  mean   exactly  the  same  thing,  and  establish  exactly 
the  same  rule.     As  these  two  phrases,  whether  they  be  regarded 
as  separated,  or  one  as  partially  explanatory  of  the  other,  sre  the 
most  comprehensive  ones  in  the  section,  and  present  the  main 
difficulties  of  construction,  I  shall  discuss  them  first  in  order,  and 
shall  endeavor  to  ascertain  what  particular  classes  of  persons 
were  intended   to  be  described  hy  them.     This  discussion  will 
consist  in   discovering,  if  possible,   some   general   principle  of 
interpretation  by  which  to  test  each  particular  case,  and  in  stating 
the  instances  which  have  been  definitely  passed  upon  by  the 
courts. 

§  100.  *172.  MeulnK  of  Tena,  "TnutM  of  mi  HxpraM  Tnut' 
TheoTotiaai  View.  What  is  a  "trustee  of  an  express  trust"? 
The  section  uses  the  term  in  its  most  general  sense  without  limi- 
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tation,  so  that  when  its  full  legal  signification  is  ascertained,  that 
must  be  its  meaning  in  this  connection.  If  the  legislature  has 
said,  as  in  New  York  and  other  States,  that,  in  addition  to  its 
generally  accepted  technical  import,  it  shall  also  include  certain 
persons  who  are  not  usually,  nor  perhaps  with  strict  accuracy, 
denominated  ^*  trustees, '*  this  exercise  of  the  legislative  power 
within  the  domain  of  definition  does  not  change,  certainly  does 
not  lessen,  its  signification,  as  it  stands  without  the  explanatory 
comment.  In  Ohio,  and  in  several  of  the  States,  the  phrase  is 
used  alone,  but  accompanied  by  the  clause  which  is  descriptive 
of  another  class,  and  is  not  a  mere  partial  explanation.  We  must 
find  the  true  legal  definition  of  ^^  trustees  of  an  express  trust," 
and  add  to  this  the  ^^  persons  with  whom  or  in  whose  name  con- 
tracts are  made  for  the  benefit  of  others;"  the  combined  result 
will  be  the  entire  class  intended  by  the  legislature.^  It  is  obvi- 
ous that  the  trust  must  be  ^^ express,"  in  contradistinction  to 
implied.  In  the  large  number  of  instances  where  a  trust  is 
raised  by  implication  of  law  from  the  acts,  circumstances,  or 
relations  of  the  parties,  the  trustee  is  certainly  not  embraced 
^thin  the  language  of  the  provision.  An  express  trust  assumes 
an  intention  of  the  parties  to  create  that  relation  or  position,  and 
a  direct  act  of  the  parties  by  which  it  is  jcreated  in  accordance 
with  such  intention,  outside  of  the  mere  operation  of  the  law. 
In  the  case  of  an  implied  trust,  the  law,  for  the  purpose  of  doiug 
jostice,  and  usually  for  the  purpose  of  working  out  some  equi- 
table remedy,  lays  hold  of  the  prior  situation,  acts,  or  circum- 
stances of  the  parties,  declares  that  a  trust  arises  therefrom,  and 
imposes  the  quality  of  trustee  upon  one,  and  of  beneficiary  upon 
another,  in  a  manner  and  with  a  result  that  are  often  the  furthest 
possible  from  their  actual  design.  In  an  express  trust  the  parties 
intend  such  a  relation  between  themselves,  carry  out  their  inten- 
tion by  suitable  words,  and  the  law  confirms  and  accomplishes 
the  object  which  they  had  in  view.  An  express  trust  primarily 
assumes  three  parties :  the  one  who  by  proper  language,  creates, 
grants,  confers,  or  declares  the  trust;  the  second  who  is  the 
recipient  of  the  authority  thus  conferred;  and  the  third  for 

^  pile  sUtate  anthorizing  the  tnistee  the  suit  is  to  give  the  trustee  powers  not 

ofaDexprew  trust  to  sue  in  his  own  name  conferred  upon  him  hy  the  instrument 

withoQt  joining  the  beneficiary,  has  no  creating  the  trust:  Sampson  v.  Mitchell 

application  to  a  case  where  the  object  of  (1894),  125  Mo.  917, 28  8.  W.  768.^ 
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whose  benefit  the  authority  ia  received  and  held.      It  is  true  that 
in  many  instances  the  firat-oamed  parties  are  actually  but  one 
person;  that  is,  the  same  individual  declares,  confers,  receives, 
and  holds  the  authority  for  the  benefit  of  another;  but  the  theoiy 
of  the  transaction  is  preserved  unaltered,  for  the  single  pereon 
tvho  creates  and  holds  the  authority  acts  in  a  double  capacity, 
and  thus  takes  the  place  of  two  persons.     It  is  inapossible,  how- 
ever, to  conceive  of  an  express  trust  as  a  legal  transaction  or 
condition,  without  assuming  the  prior  intention,  and  the  express 
language  by  which  this  intention  is  effected,  and  the  trust  created 
resting  upon  one  as  the  trustee  for  the  benefit  of  a  second  as  the 
beneficiary;  and,  except  as  every  grant,  transfer,  or  delegation 
Df  authority  and  power  is  in  a  certain  broad  sense  a  contract,  the 
Qotion  of  a  contract  is  not  essential  to  our  conception  of  an 
express  trust.     The  authority  may  be  conferred   by  the  public 
acting  through  governmental  machinery,  as  in  the  case  of  officers, 
or  by  the  intervention  of  courts,  as  in  the  cases  of  administrators, 
executors,  receivers,  and  the  like;  or  by  private  persons,  as  in 
innumerable  instances  of  trusts  relating  to  real  or  personal  prop- 
erty ;  but  there  must  be  the  intent  to  accomplish  that  very  result, 
and  this  intent  must  he  expressed  by  language  or  by  some  process 
of  delegation  which  the  law  regards  as  an  equivalent.     Further- 
more, in  its  accurate  legal  signification,  a  trust  implies  something 
which  ia  the  subject  thereof.     Although  the  word  may  have  a 
more  extensive  meaning  in  its  popular  use,  so  that  a  trust  may 
be  spoken  of  where  the  trustee  is  aimply  clothed  with  a  power  to 
do  some  personal  act  unconnected  with  any  property  in  which  he 
has  an  interest  or  over  which  he  has  a  control,  yet  this  is  not  its 
legal  import.     An  illustration  of  this  legal  notion  of  a  trustee 
may  he  seen  in  the  case  of  a  guardian  over  the  person  alone  of 
his  ward,  without  any  interest  in  or   power  over  his  estate,  or 
the  committee  of  the  person  of  a  lunatic.     Such  a  guardian  or 
committee,  although  possessing  a  power  to  be  exercised  for  the 
benefit  of  another,  ia  not  a  trustee;  and  the  term,  when  applied 
to  him,  could  be  uaed  only  in  a  popular  and  not  a  legal  sense. 
Such  a  guardian  or  committee   would  not   therefore,  by  virtue 
merely  of  the  permission  granted  in  the  provision  of  the  statute 
under   examination,  be   entitled  to  sue  in   his  own   name  as  a 
trustee  of  an  expresa  trust.     In  the  light  of  this  analysis  of  the 
expression  as  a  term  of  legal  import,  it  is  plain  that  **a  person 
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with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another/'  is  not  necessarily  a  trustee.  He  may  be;  and 
whether  he  is  or  is  not  must  depend  entirely  upon  the  nature  and 
subject-matter  of  the  contract  itself.  The  contract  may  be  of 
such  a  kind,  stipulating  concerning  property  in  such  a  manner, 
that  the  contracting  party  will  be  made  a  trustee.  On  the  other 
hand,  it  may  be  of  such  a  kind,  having  no  reference  perhaps  to 
property,  or  stipulating  for  personal  acts  alone,  that  the  con- 
ti-acting  party  will  not  be  a  trustee  in  any  proper  sense  of  the 
word,  but  will  be  at  most  an  agent  of  the  person  beneficially 
interested.  There  are  numerous  instances,  therefore,  in  which 
an  agent,  who  enters  into  an  agreement  for  either  a  known  or 
for  an  unknown  principal,  is  permitted,  in  accordance  with  the 
particular  clause  under  consideration,  to  sue  in  his  own  name. 

§  101.  *  173.  Judiolal  View.  I  shall  proceed  to  show,  in 
the  first  place,  how  far  the  foregoing  description  is  sustained 
bj  judicial  authority.  Few  cases  have  attempted  to  define  the 
phrase,  ^'trustee  of  an  express  tinist,"  in  any  comprehensive 
manner,  for  the  courts  have  in  most  cases  been  content  with 
determining  whether  the  particular  instance  before  them  fell 
within  the  term.  The  following  definitions  or  descriptions, 
however,  have  been  given :  ^^  An  express  trust  is  simply  a  trust 
created  by  the  direct  and  positive  acts  of  the  parties,  by  some 
writing,  or  deed,  or  will.  And  it  is  to  be  observed,  in  reference 
to  §  4  of  the  code  [of  Indiana],  that  it  does  not  assume  to  define 
the  meaning  of  the  term  *  trustee  of  an  express  trust '  in  its 
general  sense;  it  simply  declares  that  these  words,  within  the 
meaning  of  the  section,  *'  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another.'  Evidently  this  provision  was  not  intended  to  limit 
the  meaning  of  the  general  term,  *'  express  trust, '  or  to  confine 
the  operation  of  the  statute  to  the  particular  class  of  cases  re- 
ferred to,  but  rather  to  enlarge  'its  sense  by  including  also  that 
class  within  it,"^  In  another  case  it  was  said:  "In  order  to 
constitute  a  trustee  of  an  express  trust,  as  I  understand  the 
statute,  there  must  be  some  express  agreement  to  that  effect,  or 
something  which  in  law  is  equivalent  to  such  an  agreement. 
The  case  of  factors  and  mercantile  agents  may  or  may  not  con- 
stitute an  exception  under  the  custom  and  usage  of  merchants. 

1  Weaver  v.  Wabash,  etc  Canal  Co.  Tn.,  28  Ind.  112, 119. 

10 


146  CIVIL  EEMEDIE8. 

But  in  eveiy  other  case  the  trust  must,  I  think,  be  expressed  by 
some  agreement  of  the  parties,  not  necessarily,  perhaps,  in  writ- 
ing, but  either  written  or  verbal,  according  to  the  nature  of  the 
tranBaotion.  In  this  case  no  agreement  is  shown  that  the  plaintiff 
was  to  take  or  hold  as  trustee,  and  that  he  is  a  trustee  results 
merely  from  other  ciroumstauces.  It  is  implied  from  the  fact 
of  partnership,  and  from  the  fact  that  the  plaintiff  received  the 
assignment  on  account  of  a  debt  due  the  firm.  If  it  is  not  a  case 
purely  of  implied  trust,  as  distinguished  from  an  express  trust; 
then  I  am  at  loss  to  conceive  of  one;  and  to  hold  the  plaintiff  to 
be  a  trustee  of  an  expreaa  trust  would,  in  ray  judgment,  be  a 
palpable  disregard  of  tiie  statute,  and  a  violation  of  the  intent  of 
the  legislature." '  In  a  case  where  a  contract  in  the  nature  of  a 
lease  was  effected  by  a  person  describing  himself  in  the  instm- 
ment  as  agent  of  the  owners,  but  who  had  no  interest  whatever 
in  the  premises  leased,  and  did  not  execute  the  instrument,  and 
to  whom  no  promise  was  made  as  the  lessor,  it  was  held  that  be 
could  not  maintain  an  action  for  the  rent  or  for  possession  of  the 
land  forfeited  by  non-payment  of  the  rent.  He  could  not  sue  as 
the  "person  with  whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another,"  because  no  promise  at  all  was  nude 
to  him,  and  he  was  not  a  "trustee  of  an  express  trust"  The 
court  said:  "One  who  contracts  merely  as  the  agent  of  another. 
and  has  no  personal  interest  in  the  contract,  is  not  the  trustee  of 
an  express  trust  within  the  meaning  of  the  statute,  and  canooL 
under  the  code,  sue  upon  such  contract  in  his  own  name."  01 
course  this  last  expression  must  be  taken  in  connection  with  the 
facts  of  the  case;  namely,  that  no  promise  was  made  to  the  I 
plaintiff  individually.^ 

>  Bobbins  v.  Dererill,  SO  Wis.  U3,  p«r  nor  the  trniUe  ot  an  expresa  tnut,  ■'■''i''       | 

Dixon  C.  J.     This  wu  an  action  by  the  tbe  mnaaiiig  of  tbe  statute.    Hs  i>  pm  • 

plaintiff   at   asaagoee  or  I'.  &   W,     The  trustee  of  an  expreM  traM,  becuM  do 

asgignmeot  was  in  writing,  bat  was  taken  inch  trast  appeals  from  the  attignnKOk 
on  account   of  a  debt  doe    from    P.   &  '  and  none  is  shown  to  exist  between  Mo-       I 

W.  to  the  firm  of  K.  &  L.,  which  con-  self  and  his  copannen  b;  nitne  of  »<T       i 

slated  of  the  plaintiff  and  the  two  others,  other  instrnment."      He   theu  idili  t>>> 

with  an  ondetstandinj;  that  P.  &  W.  were  remnrk  qnoted  in  the  text.  | 

not  to  be  credited  on  their  debt  to  R.  &  L.         *  Rawliags  r.  Fnller,  31  Ind.  lii-   H"       : 

until  the   monej   was   collected.     Dixon  Mitchell  v.  St.  Mary  (1«97).  148  Ind- lll>       I 

C.  J.  Bud;  "The  demand  was  transferred  47  N.  E.  2a-t,   the  court  said:    "Tbert 

to  the  plaintiff  alone  by  words  of  ahsolute  itinM  be  soinelhing  in  the  nslnie  of  iw 

a.'wi^nment,  no  tmst  beine  'rprrued.  .  .  .  contract,  appearing  upon  its  face  or  (re" 

Upon  these  facts  the  plaintiff  cannot  re-  alletratione  in    the    pleadinK<.  diiclwo^ 

corec.    He  is  not  tbe  real  part;  in  interest,  that  a  trust  relation  exists  and  b  xH^ 


ACTION  BY  OTHER  THAN  BEAL  PABTY  IN   INTEREST. 


147 


§  102.  *  174.  Same  Snl^ect.  New  Tork  Cases.  The  nature  of 
an  express  trust,  and  the  classes  of  persons  embraced  within  the 
statutory  phrases  in  question,  were  determined,  upon  great  con- 
sideration, by  the  New  York  Court  of  Appeals,  in  the  leading 
case  of  Considerant  v.  Brisbane.^  "The  term  'trustee  of  an 
express  trust '  had  acquired  a  technical  and  statutory  meaning. 
Express  trusts,  at  least  after  the  time  of  the  adoption  of  the 
[New  York]  Revised  Statutes,  were  defined  to  be  trusts  created 
by  the  direct  and  positive  acts  of  the  parties,  by  some  writing  or 
deed,  or  will ;  and  the  Revised  Statutes  had  abolished  all  express 
trusts  except  those  therein  enumerated  which  related  to  land. 
If  this  section  (§  113  [449])  of  the  code  was  to  be  restricted  and 
limited  to  those  enumerated  express  trusts,  the  practical  incon- 
venience arising  from  making  the  beneficial  interest  the  sole  test 
of  the  right  to  sue,  and  which  that  section  (§  113)  was  intended 
to  obviate,  would  continue  to  exist  in  a  large  class  of  formal  and 
informal  trusts.  Accordingly,  in  1851,  the  section  was  amended 
by  adding  the  provision  that  *  a  trustee  of  an  express  trust, 
within  the  meaning  of  this  section,  shall  be  construed  to  include 
a  person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another.'  It  is  to  be  observed  that  there  is  no 
attempt  to  define  the  meaning  of  the  term  *'  trustee  of  an  express 
trust '  in  its  general  sense ;  but  the  statutory  declaration  is  that 
these  words  *  shall  be  construed  to  include  a  person, '  etc.  The 
counsel  for  the  respondent  insists  that  the  sole  intention  of  the 
legislature  in  amending  the  section  was  to  remove  a  doubt  that 
had  been  expressed,  whether  a  factor  or  other  agent,  who  had  at 
common  law  a  right  of  action  on  a  contract  made  for  the  benefit 


to  be  enforced  for  the  benefit  of  the  cestui 
que  trutt.  It  U  not  enough  that  an  agent 
who  exoeedii  bis  anthority  in  suing  in  his 
own  name  upon  a  demand  due  his  princi- 
pal is  an  agent  and  may  intend  to  acconnt 
for  the  recovery.  He  cannot  bind  his 
principal  without  anthority  expressed  or 
implied,  and  it  is  only  when  the  principal 
may  be  deemed  to  be  in  court  and  bound 
by  the  proceeding  that  sec  S5l  [allowing 
suit  by  a  trastee  of  an  express  trust]  is 
iatended  to  apply."] 

^  Considerant  v,  Brisbane,  22  N.  Y. 
389, 395,  per  Wright  J.  As  to  action  by 
trostees  of  an  express  trust,  see  also 
Presb.  Soc  of    Knoxboro    i\    Beach,  8 


Hun,  644;  Heavenridge  v.  Mondy,  49 
Ind.  434;  34  id.  28:  when  a  judgment 
has  been  obtained  by  a  trustee  of  an 
express  trust,  defendant  may  set  off  a 
judgment  in  his  favor  against  the  bene- 
ficiary, and  plaintiff  is  estopped  from 
setting  up  that  he  is  the  real  party  in 
interest:  Nortli  W.  Conf.  of  Univ.  v. 
Myers,  36  id.  375 ;  Brooks  v.  Harris,  42 
id.  177;  Wiley  v.  Starbuck,  44  id.  298 ; 
Washington  Tp.  v.  Bonney,  45  id.  77. 
For  further  examples,  see  Wetmore  v. 
Hegeman,  88  N.  T.  69 ;  White  v.  Allatt, 
87  Cal.  245;  Cassidy  v.  Woodward,  77 
Iowa,  354 ;  and  tn/ra,  §  *  178. 
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of  his  principal  bj  reaaoa  of  his  legal  interest  in  the  contract, 
was  by  the  code  deprived  of  that  right.  But  no  such  limited 
intention  can  be  inferred  from  the  words  of  the  statute.  Indeed, 
it  is  only  by  a  liberal  construction  of  the  section  that  the  case  of 
a  contract  by  a  factor  (an  individual  contract^  can  be  broagbt 
within  it  at  all.  It  is  intended  manifestly  to  embrace,  not  only 
formal  trusts  declared  by  deed  inter  partes,  but  all  cases  in  which 
a  peraon  acting  in  behalf  of  a  third  party  enters  into  a  written 
express  contract  with  another,  either  in  his  individual  name, 
without  description,  or  in  his  own  name  expressly,  in  trust  for, 
or  on  behalf  of,  or  for  the  benefit  of,  another,  by  whatever  form 
of  expression  such  trust  may  be  declared.  It  includes  not  onJy 
a  person  with  whom,  but  one  in  whose  uame,  a  contract  is  made 
for  the  benefit  of  another,"  These  definitions  and  descriptions 
of  the  term  fully  sustain  the  conclusions  reached  in  the  preceding 
paragraph  as  to  the  legal  meaning  of  the  phrase  **  trustee  of  an 
express  trust."  It  is  abundantly  settled  that  an  agent  cannot  sue 
in  his  own  name  to  enforce  an  implied  liability  to  his  princip&lj 
if  by  any  possibility  he  should  be  a  trustee  under  such  circum- 
stances, he  would  not  be  the  trustee  of  an  express  trust.' 

§  103.  '  175.  atatnta  iooludea  an  Agent  with  whom  an  Bxprew 
Contraot  !■  made,  ninatrationa.  Having  thus  attempted  to  arrive 
at  a  general  definition  of  the  term,  I  shall  proceed  to  consider  the 
cases  which  are  embraced  within  it,  and  shall  take  at  first  those 
in  which  a  "person  with  whom,  or  in  whose-  name,  a  contract  ia 
made  for  the  benefit  of  another"  has  sued  in  his  own  name.  It 
is  fully  established  by  numerous  decisions  that  when  a  contract 
is  entered  into  expressly  with  an  agent  in  his  own  name,  the 
promise  being  made  directly  to  him,  although  it  is  known  that 
he  is  acting  for  a  principal,  and  even  although  the  principal  and 
his  beneficial  interest  in  the  agreement  are  fully  disclosed  and 
stipulated  for  in  the  very  instrument  itself,  the  agent  in  fluch 

■  Palmer  v.  Fart  Plain,  etc.  Plk.  Tt.  Co.,  name  of,  the  town."    Rnckman  e.  FitcbFr, 

II  N.  Y.  376,  390,  per  SeJ.lsn  J. :   "  There  SO  N.  Y,  9 :  "  The  aKent  may,  in  inwT 

is  DO  covenant  or  agreement  rminiiig  to  cases,  sue  upon  expresi  contracO,  il*^' 

these  officers  in  Mrmi.     They,  as  agents  with  himself  by  name.  .  .  .  Bnt  thit  im- 

of  the  town,  convev  the  right  to  nae  the  plied  dntj  or    aitamptit   arUe)  on1>  >" 

highway  upon  a  certain  condition.     It  is  favor  of  those  to  whom  the  moncj  in  fvt 

Tirtnall/  tbe  act  of  the   town  through  belonged,  and   therefore   cauaot   be  tn- 

tliem.    If  an  implied  covenant  arises  npon  forced  in  the  name  of  another  penoaU 

the  initmmeQt,  it  is  a  coTsaant  with  the  whom  the  obligation  ii  not  due." 
town,  and  most  be  enforced  bj,  and  in  the 
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case  is  described  by  the  language  of  the  statute,  and  may  main- 
tain an  action  upon  the  contract  in  his  own  name  without  join- 
ing the  person  thus  beneficially  interested.'    The  following  are 

■  [L«)Kbs.  Hill  (1S98),loe  Iowa,  171, 76  tatioa  of  tha  code.     His  dUscnt  wu  based 

N.  W,  667  :  A  bank  caahiei,  who  cishcs  s  entirely  upon  a  constructioD  of  the  notes 

check  Dpon  the   nmtertakiDg  of  a  third  med  upon.     He  insisted  that  che  ptuiniae 

person  that  the  check  will  be  hODored  hj  \a  these  notes  was,  in  fact,  made  to  the 

chedrafff«,  maj  sne,  as  inistee  of  an  ex-  compauj,  and  not  lo  the  Bgentj   and   so 

pnn  inut,  npon  the  check  aod  the  third  the  case  did  not  fall  within  the  terms  of 

persuo's  agreement,  without  joining  the  the    statntorj    provision,       Rowland    u. 

bank    for   which    be    was    artitij;.       In  Phalen,  I    Uosw.   43;   Chelt«Dbain   Fire- 

Mitrbell  r.  St.   Mary  (1837),  US  Ind.  Ill,  hHck  Co-  e.  Cook,  44  Mo.  S9  ;     Wright  i>. 

47  S.  E,  824,  on  the  other  hand,  where  a  Tinslej.  30  Mo.  389  ;    Wearer  u.  Wa1)a«h, 

iDte  WHS  endorsed  in  hlank  and  given  to  etc.  Canal  Co.  Trs.,  9S  lod.  1 13  ;  Rice  v. 

the  tressorcr  of  a  corporation  as  a  mere  Savery,  22  Iowa,  470.  in  which  it  was  held 

cDslodian    of   the    corporation,   with   no  that  either  the  agent  or  the  beneficiary 

intention  to   make  him  a  trnstee,  secb  might  sue.    See  lu/fro,  §  *140.     Winters 

iieasiirer,  it  was  held,  conld  not  sue  upon  v.  Rnsb,  34  Gal.  136 ;  Ord  v.  McKee,  5  Cal. 

itinbis  own  tiame  as  tha  trnstee  of  an  SIS;  Scantlin  ti.  Allison,  IS  Kan,  8S,  88 ; 

Hpresstmst.     See  also  Hudson  b.  Areher  Noe  w.  Christie,   51   N.  Y.  270,  274.     In 

(IB93),  4  S.  I>.  lae,  55  N.  W.   1099,  qnot-  Hnbbell  d.   Medbary,   63   N.   Y.   98,  the 

mg  the  text.    See  also  Herman  v.  City  of  provision  of  the  code  was  held  to  he  per- 

Otonto  (1898),  100  Wis.    391.   76   N,   W.  missive  oiilv,  and  not  to  prohibit  an  action 

»l;  Ward  f.  Ryba  (1897),  58   Kan.  741,  b}    the    beiiefjciary.     even     without    the 

ilPac.223;  Brown  e.  Sharkey  (1894).  93  trustee.    (CompareanK,  5"1.38.)     And  see 

luwi,  157,61  S.  W.364.]     Conaiderant  u.  Presb.  Soc,  of  Knoxboro  o.  Bench,  8  Hnn, 

Brisbane,  22  N.   Y.  389,   reverwog  e.  c,  2  644  ;  People  v.  Slocum,    1    Idaho,  62.     It 

Bo!>r.  471.    The  plaintiff  was  ajtent  tor  a  is  held  in  New  York  that  an  action  against 

iDtrif^  corporation   which   did   business  a  common   carrier  for  a   breach   of  hid 

under  the    name    of    "  Bnrean,    Gnillon,  coutract,  or  of  his  duty  to  carry,  must  be 

GodGD,  &  Co."    Thedefendant  applied  to  brouglit  in  the  name  of  the  owner  of  the 

Ih(  plaintiff  for  stock  iu  c^d* corporation,  goods,  although   the  contract    may    have 

ud  authorized  the  plaintiff  to  subscribe  been    made    or    the    goods    shipped    by 

in  his  name  for  such  stuck  to  the  amount  another.     Green  v.  Clarke,  13  N.  Y.  343; 

of  110,000,  and.  in  payment  of  the  sub-  Krulder  v.  Kllison.  47  N.  Y.  .^6 ;  Thomp. 

Kription,  gave  plaintiff  two  notes,  each  in  son  v.  Fargo,  63  N.  Y.  479  ;  49  N.  Y.  188. 

ibe  following  form  :  "  New  York,  March  I ,  But  when  the  consignor,  although  not  the 

1^4^    On  the  first  day  of  July,  1855,  I  general  owner,  has  a  lien  npon  or  a  special 

prnuise  to  pay  V.  Conaiderant,  executive  interest  in  the  goods,  and  makes  the  con- 

Henl  of  the  company  Bureau,  Gnillon,  tract  and  pays  the  conaicleradon  for  their 

GoJtn,  &Co.,the  snmof  t5.000.  for  which  carriage,  be  may  bring  sn  action  fur  the 

1  >ii  CO  receive  stock  of  said   company  breach  of  the  contract  in  his  own  name,  in 

k[io*D  as  premium  stock,  to  the  amount  order  that   he   may   protect    his   rights. 

''Si,0OO,  valne  received,     A.  Brisbane."  Swift  n.  Pacific  Mail  S.  S.  Co.,  106  N.  Y. 

Tht  plaintiff  alleged  that  he  had  entered  206.     The  usual  rule,  however,  seems  to 

^tleiidant's  name  as  a  snbscriber;  averred  be  that  the  person  with  whom  the  common 

>  >«i(leT  of  the  stock  and  a  refittal  to  carrier  contracts,  although  for  another's 

'"tjA  the  same;   and  sued  in   his  own  benefit,  may  sue,  whether  or  not  he  has  a 

"Mis  on  the  notes.    The  Conrt  of  Ap-  Special  interest  in  the  goods.     Snider  v. 

pali  held  that   he  conld   maintain  the  Adams  Exp.  Co.,  77  Mo.  633;  Wolfe  v. 

wim.  The  judgment  of  Wright  J,  is  an  Mo.  Pac.  Ry.  Co.,  97  Mo.  473 ;  Hooper  v. 

nbaniiive  discusaion  of  the  whole  snh-  Chicago  &  N.  W.  Ey.  Co.,  27  Wis.  91 ; 

fn.  Denio  ,1.  dissented,  but  not  from  the  Waterman   n.  C.  M.  &  St.  P.   Ry.   Co., 

geoetil  reasoning  as  lo  the  true  interpra-  61    Wis.  464.    For  farther  instances  of 
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particular  instances,  or  examples  of  particular  classes  of  cases,  in 
which  an  agent  has  been  permitted  to  sue,  or  may  always  sue,  in 
his  own  name,  because  the  contract  is  made  with  him  directly, 
although   on  behalf   of  a  known  principal:   on    a   sealed   lease 
between  the  plaintiff,  as  agent  for  thq  owner,  of  the  first  part, 
and  the  defendant  as  the  lessee;^  on  a  sealed  contract  between 
plaintiff  and  defendant,  the  plaintiff  describing  himself  as  agent 
for  his  sisters,  and  stipulating  that  they  should  act  in  defendant's 
theatre  at  specified  wages,  which  the  latter  covenanted  to  pay, 
the  action  being  brought  for  such  wages ;  ^  where  the  plaintiff, 
being  the  holder  of  the  legal  title  to  certain  land,  which  he  held, 
however,  merely  for  the  benefit  of  a  married   woman,  was  in- 
duced, by  false  representations,  to  execute  a  mortgage  thereon, 
supposing  it  to  be  for  her  benefit  and  at  her  request,  but  in  fact 
without  any  consideration  paid  to  himself  or  to  her,  brought  an 
action  in  his  own  name  to  restrain  a  foreclosure  of  the  mortgage;^ 
in  an  action  on  a  policy  of  marine  insurance  "  for  the  account  of 
whom  it  may  concern,"  and  in  case  of  loss  the  amount  insured  to 
be  paid  to  the  plaintiff  or  order;*  where  a  promise  was  made  to 
the  administrator  of  an  estate,  and  he  afterwards  resigned,  and 
another  was  appointed  in  his  place,  it  being  held  that  he  was  the 
proper  party  to   sue;*  where  a  grantee  in  a  deed  of   land  Wiis 
simply  acting  as  agent  for  another,  and  the  purchase  price  was 
paid  with  that  other's  money,  the  grantee  is  the  proper  party  to 
sue  for  the  breach  of  a  covenant  which  was  broken  immediately 


suits  by  agents  on  contracts  made  with 
them  expressly  in  their  own  names,  see 
McLanghlin  v.  Deadwood  First  Nat.  Bk., 
6  Dak.  406;  Consol.  Barb- Wire  Co.  r. 
rnrcell,  48  Kan.  267  ;  Cremer  v.  Wimmer, 
40  Minn.  511  (contract  by  agent  for  sale 
ofland);  Close  v.  Hodges,  44  Minn.  204 
(mortgage  to  agent) ;  Lake  v.  Albert,  37 
Minn.  453;  Stoll  v.  Shehlon,  13  Neb.  207 ; 
Seymour  v.  Smith,  114  N.  Y.  481  ;  Coffin 
I'.  Grand  Rapids  Hydr.  Co.  (1892),  18  N.  Y. 
Suppl.  782 ;  HolUngsworth  v.  Monlton,  53 
Hun,  91 ;  Albany  &  R.  Iron,  etc.  Co.  v. 
Lundberg,  121  U.  S.  431 ;  Merchants' 
Bank  v.  McClelland,  9  Colo.  608  (cashier 
of  bank) ;  Holmes  v.  Boyd,  90  Ind.  332 
(«ame).  Further  illustrations  of  the  text: 
Coffin  0.  Grand  Rapids  Hydraulic  Co. 
(N.  Y.  App.  1893),  32  N.  E.  1076;  Lewis 
V.  Whitten  (Mo.  Sup.  1892),  20  S.  W.  617  ; 
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Rockwell  V.  Holcomb  (Colo.  1892),  31  Pac. 
944  :  Beck  v.  Haas,  31  Mo.  App.  180. 

Morgan  o.  Reid,  7  Abb.  Pr.  215. 

Nelson  v.  Nixon,  13  Abb.  Pr.  104. 

Brown  r.  Cherry,  38  How.  Pr.  352. 

Wahh  V.  Wash.  Mar.  Ins.  Co.,  3 
Robt.  202 ;  Greenfield  r.  Mass.  Mat.  L 
Ins.  Co.,  47  N.  Y.  430.  See  also  Storm  r. 
Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  77; 
Waring  v.  Indem.  F.  Ins.  Co.,  45  id.  606 ; 
Strohn  v.  Hartford  F.  Ins.  Co.,  37  Wis. 
625 ;  Protection  Ins.  Co.  v.  Wilson,  6  Ohio 
St.  553.  Qlnsarance  taken  out  by  an  em- 
ployer for  the  benefit  of  his  employee* 
may  be  sued  for  by  the  employer  without 
joining  the  beneficiaries,  because  he  is  > 
trustee  of  an  express  trust :  Fidelity  4 
Casualty  Co.  v.  Ballard  (1899),  105  Ky. 
253,  48  S.  W.  1074.] 

'  Harney  v.  Dntcher,  15  Ma  89. 
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upon  the  execution  of  the  deed,  e.^.,  a  covenant  against  incum- 
brances;* a  guest  at  an  inn  who  had  property  of  another  in  his 
{>(>ssession,  which  was  lost,  was  held  to  be  the  proper  party  to 
sue  for  its  value  ;^  an  auctioneer  may  sue  for  the  price  of  goods 
sold  by  him,  whether  he  have  any  interest  in  the  price  or  not,' 
and  a  sheriff,  for  the  price  of  property  sold  by  him  on  execution ;  * 
the  master  of  a  ship  or  other  vessel  may  maintain  an  action  for 
freight,  or  on  any  contract  concerning  the  ship,  entered  into  on 
behalf  of  tbe  owners,'  or  for  the  taking  and  carrying  away,  con- 
version of,  or  injury  t«,  the  cargo.' 

§  IM.  "176.  Aotlons  on  Bonds  given  to  piotoot  other  Pereons. 
Obligee  may  aiie.  Various  kinds  of  bonds  and  undertakings 
generally  required  by  statute,  and  given  to  some  designated 
obligee,  although  showing  on  the  face  that  tbey  are  designed  to 
protect,  secure,  or  indemnify  other  persons,  are  also  contracts 
made  "with,  or  in  the  name  of,  one  person  for  the  benefit  of 
another; "  and  although  the  party  immediately  interested  may  in 
general  sue  in  his  own  name,^  yet  the  obligee  or  person  to  whom 
the  promise  is  made  may  always,  unless  forbidden  by  statute, 
maintain  the  action,  and  in  some  States  is  the  only  one  who  is 
permitted  to  do  so.'  Among  these  are  bonds  in  great  variety 
given  to  the  "people  "  or  to  the  "State,"  conditioned  upon  the 
faithful  discharge  of  their  duties  by  public,  local,  or  municipal 
ofBcers,  actions  on  which,  except  when  otherwise  directed  by 
statute,  may  be  brought  by  the  people  or  the  State;*  bonds 
running  to  the  people  or  to  the  Stat«,  conditioned  upon  the 
faithful  discharge  of  duties  by  various  private  or  semi-private 
trustees,  or  by  persons  appointed  in  judicial  proceedings  and  the 


1  Hall  D.  PUine.  Il  Ohio  St.  41T,  433.  coortsctor  vith  labor  and  materials,  ie  a 

'  Kellogj;  e.  Sweeney,  I  Lana.  397.  trnstee  of  no   express   truHt,    The  same 

>  MintntD  D.  Main,  T  N.  ¥.   220,  224 ;  qnestion    whs    raised    in   United  States  v. 

Bogart  B.  O'Regan,  I  E.  D.  SmLth,  S90,  Rundie  (1901),  27   Wanh.  7,67  Fac.  395; 

'  Arm»troDg  r.  Vroman,  1 1  Mina.  220  ;  and  the  United    States,  aa  obligee  of  the 

McKee  c.  Lineberger,  fiS  N.  C.  21 T,  239.  bood,  waa  held  a  proper  plaintiff,  as  trnate e 

'  Kennedy  v.  Eitan,  17  Abb.   Pr.  73;  of  an  express  Imst.] 

Bniihwaito  b.  Power,  1  N.  Dak.  455.  "  Hnntec  v.  Mercer  Cy.  Cora'rs  of,  etc., 

'  lionghtoD  H.  Lynch,  13  Minn.  85.  10  Ohio  St,  515  (ronnty  treaanrer's  bourt 

■  See  lupra,  ${  *\!i9,  'Ul.  rnnning  to  the  Stote) ;  State  i*.  Moore,  19 

'  [Tnited  Statea  ".  HcCann  (1901),  40  Mo.  369  (sheriff's  bond) ;   Meier  r.  Lester, 

•^   13,    66  P«c.  274,   quoting   the  text.  21    Mo.    112    Iconstahle's    bond):    Shelby 

"here  it  waa  held  that  a  person  to  vrhom  Cy.   p.   Simmonds,  33  Iowa,  345   (coonty 

*  codtrartor'B    bond  ia   exemted    condi-  trea«nrer'B  bond  mnning-to  the  connty). 

tioaed  lo  pfty  all  persons  mpplying  the 
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like,  such  as  those  given  by  administrators,  executors,  or  re- 
ceivers;^ those  given  by  the  trustees  of  an  estate,  although 
entirely  for  the  benefit  of  the  persons  having  an  interest  in  the 
estate; 2  bastardy  bonds ^  and  the  like;  bonds  given  directly  tea 
sheriff  or  other  superior  officer  to  indemnify  a  deputy  sheriff  or 
other  subordinate  officer  against  the  consequences  of  acts  done  in 
the  discharge  of  the  latter's  official  duties ;  *  a  bond  given  by  a 
town  superintendent  of  common  schools  to  the  supervisor  of  the 
town,  an  action  on  which  must  be  brought  by  the  supervisor  or 
his  successor  in  omce.^ 

§  105.    *  177.    Actions  on  Contracts  Made  for  Undisclosed  Prin- 
oipals.     Agent   may  sue.      In  all  the  instances  heretofore  men- 
tioned, the  contract  has  been  made  with  an  agent  in  his  own 
name,  and  the  promise  given  to  him,  although  the  principal  or 
beneficiary  was  known,  and  even  expressly  jiesignated  and  pro- 
vided for  by  the  terms  of  the  agreement.  ;^he  rule  is  the  same, 
and  even  more  emphatically  so,  if  the  principal  or  beneficiary  is, 
at  the  time  of  the  contract,  unknown  or  undisclosed,  or  not  men- 
tioned in  the  instrument.     When  a  contract,  even  in  writing, 
is  made  with  and  by  an  agent,  and  no  mention  is  made  of  any 
principal  or  beneficiary,  but  the  other  contracting  party  supposes 
he  is  dealing  with  the  former  on  his  own  private  account,  but  in 
fact  such   person  is  an  agent  for  an   undisclosed  principal  and 
enters  into  the  agreement  in  the  course  of  his  agency,  actually 
effecting  the  contract  on  behalf  of  that  superior  behind  him,  the 
rule  is  well  settled  that  the  one  who  was  thus  a  direct  party  to 
the  agreement  —  the  actual  agent  —  may  bring  an  action  upon  it 
in  his  own  name,  or  the  principal  may  sue  in  his  name.® 

*  People  V.  Laws,  8  Abb.  Pr.  450; 
Annett  v.  Kerr,  28  How.  Pr.  324 ;  People 
r.  Townsend,  87  Barb.  520.  The  re- 
porter's head-note  reads  should  be  sued  bj 
the  people  ;  this  is  more  than  was  decided. 
Baggott  V.  Boulger,  2  Dner,  160.  The 
bond  mav  also  be  prosecuted  by  the  per- 
son interested  and  benefited.  See,  how- 
ever, Carmichael  v.  Moore,  88  N.  C.  29. 

*  People  V.  Norton,  9  N.  Y.  176,  179. 
«  People  V.  Clark,  21  Barb.  214.    QSee 

Myers  u.  Baughman  (1901),  61  Neb.  818, 
86  N.  W,  507,  where  it  was  held  that  an 
action  on  a  bastardy  bond  could  be  brought 
only  in  the  name  of  the  State,  which  was 
named  as   obligee,  for  the   use  of   the 


prosecutrix  as  her  interest  might  appear, 
the  State  being  in  fact  a  beneficiary  under 
the  bond  as  well  as  the  prosecntriz.J 
*  Stilwell  V.  Hurlbert,  18  N.  Y.  374, 


875. 

B  Fuller  V.  Fullerton,  14  Barb.  59. 

*  QStewart  v.  Gregory,  Carter  4  Co. 
(1900),  9  N.  D.  618, 84  N.  W.  553 ;  Carter 
V.  Southern  Ry.  Co.  (1900),  111  Ga  38, 
36  S.  E.  308 ;  Tustin  Fruit  Assn.  v.  Earl 
Fruit  Co.  (1898),  Cal.,  53  Pac  6(f3.] 
Erickson  v.  Compton,  6  How.  Pr.  471 ; 
Grinnell  v.  Schmidt,  2  Sandf.  706 ;  Unioo 
India  Rubber  Co.  v.  Tomlinson,  1  E.  D- 
Smith,  364 ;  Van  Lien  v.  Byrnes,  1  Hilt* 
133;   Higgins  v.  Senior,  8  Mees.  &  ^• 


\: 
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g  106.  *  178.  OtiMr  Classes  of  TnutMs.  I  have  thus  far  con- 
BJdered  only  the  particular  class  of  trustees  of  an  express  trust 
specially  described  in  some  of  the  codes  as  "persons  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  others." 
There  are  numerous  other  and  more  properly  designated  classes 
of  such  trustees;  and  whatever  be  their  nature,  or  the  object  of 
the  trust,  they  may,  by  virtue  of  this  section  of  the  statute, 
maintain  an  action  in  their  own  names.  They  are  genei-ally 
created  or  appointed  by  some  instrument  in  the  nature  of  a  grant 
or  conveyance,  or  they  may  be  appointed  in  judicial  proceedings 
by  a  court.  Although  the  rule  is  simple  and  peremptory  that 
these  trustees  may  sue  without  joining  the  beneficiaries,  the 
following  instances  in  which  the  rule  has  been  applied  may  be 
enumerated:  assignees,  general  or  special,  in  tniat,  to  pay 
creditors;*  the  assignees  of  a  conti'act  in  trust  to  reimburse  out 
of  tbe  proceeds  thereof  third  persons  for  advances  made;' 
trustees  appointed  to  take  and  collect  subscriptions  for  colleges 
and  other  similar  purposes;'  a  receiver  appointed  in  another 
State;*  the  grantee  of  lands  in  trust  for  the  use  and  benefit  of 
another  is  tbe  proper  party  to  sue  for  possession  or  for  damages 
by  trespass  or  other  injury;'  a  person  who  agreed  to  hold  notes 

S34;   Sims  r.  Bond,   5   B.   &  Ad.   3S9,  161;  SimoDtoD  v.  First  Nat.  Bk.  of  Min- 

393.    per     Loid    Denman.      Lndvig    ti.  oespolii,  M  HioD.  3IS;  Win«r  v.  I.iccle, 

Gillnpie,  lOS  NT.  653;  McLaoghlm  i>.  66low»,43l.    Compare  Wjtuie  v.  Heck, 

Gnu  WMtern  Int  Co.,  20  N.  Y.  Snppl.  98  N.  C.  *1*. 

ICom.  PI.  I89S|,  i36;  Hanette  i>.  Simp-  *  CammiDR  v.  BarValow,  4  Rej-es,  RI4. 

WD.  IS  N.  T.  Snppl.  (Sapreme  Ct.  1891),  [And  in  Bate*  u.  RicbanlB  Lamber  Co. 

44B;  Sniiler  e.  Adanifi  Exp.  Co.,  TT  Mo.  (1893),  S6  Minn,  14,  5T  N.  W.  !ie,  it  was 

133 ;  Keown  r.  Vo^,  SA  Mo.  App.  3S.  As  held  that  a  heiteflriii]    intereBt  in  a  con- 

tfainst  rifftit  of  andiBdosed  principal  to  tract  lor  woik  and  labor  inaj  be  ssnigned 

me,  nee  Ketle;  r.  That;,  103  Mo.  5S3.    In  by  a  party  nho  eogagea  tberein  to  pec- 

ordinarr  contracts    made   b;  agenu  for  form  theBame,  Boa^ioenCille  theasBignee 

thtit  principalB,  the   latter  are  tbe  real  to  recoTer  the  contract  price  upon  the  ful- 

pinies  id  intereat.  and  mnst  Hue.     Swift  flImenC  of  the  contract  by  the  assifi^Dor, 

'■  Swift,  46  Cal.  SG6,  369  ;   Cbin   Kem  and  that  the  assignee  in  Bach  a  case  is  a 

Tod  e.  Ah  Joan,  TS  Cal.  134;  Fergnson  trtixteeof  an  eipreai  trnat,  as  he  is  obliged 

c.  McMahon,   53    Atk.   433,     See,  also,  to  account  for  the  proceeds.^ 

rnile,  i  'Ul.  *  Slocam  v.  Barry,  34  How.  Pr.  320; 

'  Lewis   e.  Qraham,  4  Abb.  Pr.  106;  Dix  u.  Akers.  30  Jad.  431 ;  Mnsselman  c. 

St.  AntlioDj's  Mill  Co.  o.  Vandall,  I  Minn.  CrsTeni,  47  Ind.  4.   Bee  Lathrop  t'.  Enapp, 

246.    See  FoMei  v.  Brown,  6S  Ind.  334.  37  Wis.  307, 

Agaij^e*  to  pay  crediton  distingnisbed  *  Bnnk  v.  St,  John.  39  Barb.  S89 ;  ptr 

from  a  mere  agent  to  collect  cl^ius  and  contra,   Hope   Lite  Ins.  Co.  v.  Taylor,  3 

pay  dehtu;  Sandmeyer  v.  Dak.  F,  &  M.  Robt.   3TS.     See  Lathrop  v.   Rnapp,   37 

Us.  Co.  (S.  Dak.  1S91).  MM.  W.  3S3 ;  Wis.  307;  Garret  r.  Kent,  TO  Ind.  4!8. 

fiiiDg  Brockmeyer  b.  Wash.  Xal.  Bk.,  40  *  Goodrich  ■.  Milwaukee,  24  Wis.  433 ; 

Ku.  3;s;  Coiidey  v.  Da&sn,  114  N.  Y.  Boardman   u.   Beckwith,   18    lows,  393, 
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aod  a  mortgage  for  the  benefit  of  another,  and  to  apply  the  pro- 
ceeds thereof  when  collected  in  payment  of  a  debt  owned  hy 
himself  to  that  other,  may  sue  to  enforce  the  securities;'  the 
assignee  of  a  stock  subscription,  who  holds  it  for  the  benefit  of 
a  bank,  is  the  proper  party  to  bring  an  action  upon  it;^  a  person 
to  whom  chattels  had  been  transferred  for  the  benefit  of  a  married 
woman  in  trust,  to  permit  her  to  have  exclusive  use  and  posses- 
sion,  and  to  dispose  of  them  by  her  direction,  is  the  proper  party 
to  bring  an  action  to  restrain  interference  wiUi  or  disturbance  of 
her  possession.*  It  has  been  held  in  Kentucky  that  where  a 
railroad  company  issued  bonds  which  were  held  by  many  dif- 
ferent persons,  and  executed  a  mortgage  to  a  trustee  for  the 
purpose  of  securing  such  bonds,  this  trustee,  who  was  the  sole 
mortgagee  named  in  the  instrument,  could  not  maintain  an  action 
in  his  own  name  alone  to  foreclose  the  mortgage  on  account  of  tbe 
non-payment  of  the  money  due  on  the  bonds,  but  he  must  join 
the  bond-holders  aa  parties  plaintiff  with  himself.*  The  correct- 
ness of  this  decision  may  well  be  doubted  in  the  light  of  the  other 
cases  above  cited,  which  uniformly  proceed  upon  a  difterent 
doctrine. 

§  107.  *  179.  Actloiu  Broagtat  by  PabUo  Offloerm.  Many  public 
officers  are  authorized  by  law  to  bring  actions  in  their  own  names, 
and  by  virtue  of  their  official  character,  in  respect  of  matters 
falling  within  the  scope  of  their  official  functions.-  As  this 
subject  is  entirely  regulated  by  special  statutes,  which  greatly 
vary  in  different  States,  and  as  it  is  not  in  fact  a  portion  of  the 
general  civil  procedure,  but  rather  a  matter  exceptional  and 
collateral  thereto,  I  shall  not  attempt  any  discussion  of  the  cases 
in  which  such  officers  may  sue,  but  shall  simply  mention  a  feir 

!9S.    See  HoldeD  v.  N.  Y.  &  Erie  Bank,  lected  anjthiug,  wu  h«1d  to  be  « (nutn 

72  N.  T.  286,  897 ;  Tjbr  o.  Granger,  48  of  ui  express  troBt,  and  cooM  theitfuw 

Cnl  259;  McKiDDon  c.  McKinnoa,  81  N.  C.  roainUiu  the  actiou  in  hia  oorn  dudk] 
201  j  £Lein»  v.   St.   Panl,   etc.   Rj.   Co.         '  Kimball  o.  Spicer,  13  Wi«.  669. 
(1894),  5  S.  D.  US.  58  tJ.  W.  580-3  '  Keod   v.   H»rri»,   7    Bobt.  151-    A 

'  Gardinier   v.  Kellogg,  14   Wis.  605.  trnstee  under  separation  artid«,  b.'  '^ 

See   Davidson   t).    Elms,   67   N.  C.   338 ;  terms  of    which   he   was  to  cMci''  '"' 

Thompson   v.   Toland,   48   Cal.  99,   114;  noal  pajments    from    the  hnibuil  u<l 

Moorehead   v.  Hvde.  38  Iowa,  3B2.     [In  for  the  support   of    the  wif^  in*7  "* 

Struckmeyer  e   Larah    (1896),  64   Minn,  for  the  recovetj  of  such  shdib  wilhM' 

57, 65  N.  W.  930.  the  assignee  of  certain  joiniag  the  wife.    Clark  b.  Fosdick,  1^^ 

tiotGS  and  chattel  morlgnges,  who  was  to  S.  Y.  7. 

bring  snit  Bg>uii.<>t  the  maker  and  accoDot  *  BardslowD  i  L.  R.  Co.  s.  Metcu"< 

lo  liid  assignor  for  the  proceeds  if  be  col-  4  Mete.  (Ky.)  199. 
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deuisiona  which  may  have  some  general  interest^  Actions  by 
public  officers  Buing  aa  such  sliould  be  brought  in  their  iudividual 
names,  but  with  their  official  titles  added;*  hut  the  mere  use  of 
the  official  title  will  not  be  enough,  without  the  proper  averments 
of  Lhe  official  character  in  the  pleadings ;  in  the  absence  of  such 
averments,  the  title  will  be  regarded  as  only  a  description  of  the 
person.'  In  New  York,  counties  cannot  sue  nor  be  sued.  All 
actions  and  judicial  proceedings  in  favor  of  or  against  counties, 
except  those  which  some  county  officer  is  expressly  authorized  to 
maintain  in  his  own  name  for  the  benefit  of  the  county,  must  be 
brought  by  or  gainst  the  "  Board  of  Supervisors  "  of  the  county 
named,  as  an  oi^anized  unit,  and  by  that  designation,  and  not 
against  the  supervisors  individually;*  but  when  the  action  is  by 
or  against  the  supervisors,  not  as  the  immediate  representatives 
and  in  the  place  of  the  county,  it  must  be  brought  by  or  against 
them  individually,  with  their  title  of  office  added.^  The  rule  in 
respect  to  towns  in  New  York  is  different.  They  are  municipal 
corporations,  and  must  sue  and  be  sued  by  their  corporate  name, 
except  in  the  few  cases  where  town  officers  are  expi-essly  author* 
tzed  by  statute  to  sue  in  their  name  of  office  for  the  benefit  of  the 
town.*  In  accordance  with  this  rule,  where  the  supervisor  and 
'  commissioner  of  highways  had  entered  into  a  contract  6n  behalf 
of  the  town,  which  contained  no  promise  to  or  undertaking  with 
themselves,  as  such  officers,  it  was  held  that  they  could  not 
maintain  an  action  upon  it  in  their  joint  names,  but  the  action 
should  have  been   by  the  town,  as  the  real  party  in  interest.^ 

'  QA  conntj  jadge,  suing  on  a  troatee's  fajatta  Ct.  u.  Hison,  69  Mo.  581  ;  Viuuu*- 

boQd  nndgr  R.  S.  5  4015,  ifl  the  Crastee  of  doll  d.  The  Suie,  6S  lai.  176;  Garrer  e. 

ID  eipraw  tnut :  Kichcer  v.  Leib;  (1898),  Kent,  TO  id,  438  ;  JeSeraon  C7.  Cum'n 

»  Wii.  51S,  75  N.  W.  8i.]  V.   Lineborger,  3  Mont.  31  ;   Sari   Benilo 

'  P«igB   V.    FMflckerly,  36  Barb.  392.  Cj.  v.  Whitasidea,  51  C»L  416, 

&)  to  ictioDi  by   towns,  coanties,  snper-  '  Goald  i:   Glass,   19   Barb.   179.    [It 

man.  and  liioiiar  officen,  Bee  Hathaway  was  helil  in   AckicBOD  i>.  Cawlej  (1900), 

r.  CmcinDatoB,   62  N.  V.  434  ;   LewU  v.  II!  Ga.  485,  37  8.  E.  T15.  that  where  an 

Manhall,  56  N.  T.  663  ;  Guilford  d.  Coolej,  action  is  iostituted  by  "  W.  Y.  Atkinson, 

SSid  116;  Chantaaqua  f.  GiRord,  eHun,  Governor,   etc.,"   the   words   "GoTemor, 

ISI;  Sntherland   v   Chit,  85  N.  T.  104;  etc.," are  merely  Aicnpiiopertoncs, and  do 

Higidoru  V.  Rani,  73  id,  533 ;  C^ms  d.  not  designate  the  capacity  in  which  the 

l^'Blmess,   40    Wis.   469 ;   Bearer   Dam  suit  is  brought.] 

r-  FriniB.  17  id-  398  ;  Franklin  T.  Sup.  v.  '  HtU  r.  Livingston  Cy.  Snp..  12  N.  T. 

KirhT.  aj   id,  49S :   Butcher  0.  Dntcher,  S2 ;  Maeee  0.  Cutler,  43  Barb.  239. 

»  id-  6M  :  Pine  Valley  c  Unity.  40  id,  '  Wild  v.  Columbia  Cy.  Snp.,  9  How. 

fti:  U  Crowe  0,  Melrora.  2!  id,  459;  Pr,  315,  per  Harris  J, 

Miool  nir.  of  Sigel  n.  Cos.  40  id,  103}  •  DuaneBbutghu.Jenkin».46B«rb.294. 

Ofwito  Cy,  Snp.  v.   HaU.  42  id,  59;  L*  ^  Polmer  v.  Fort  Plain  t  C,  Plk,  B. 
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The  Secretary  of  State  for  the  War  Department  of  Great  Britain 
was  permitted  to  sue  in  his  individual  name  to  recover  public 
moneys  which  had  been  embezzled  by  a  subordinate  oflBcial,  it 
being  shown  that  by  the  British  statute  the  property  was  vested 
in  him  as  such  secretary.^  The  "Metropolitan  Fire  Depart- 
ment," a  commission  created  by  statute  for  the  city  of  New 
York,  is  declared  to  be  a  quasi  corporation,  capable  of  suing  and 
being  sued,  and  not  a  mere  official  agency  of  the  municipality.^ 

§  108.    *180.    Meaning    of   Phrase,   "Penons    expressly   Antbor- 
ised  by  Statute  **  to  sue.      Classes  of  Persons  Included.      Hardlj 
any  attempt  has   been  made   by  the   courts   to   determine  in  a 
general  manner  the  classes  of  persons  who  fall  within  the  desig- 
nation of  "expressly  authorized  by  statute"  to  sue.     The  Su- 
preme Court  of  Indiana  in  one  case  made  an  approach  towards 
such  an  interpretation.     In  an  action  upon  a  promissory  note  by 
the  assignee  thereof,  his  right  to  sue  was  denied  by  the  defend- 
ant.    The   evidence   tended  to  show  that  he  was  not  the  real 
party  in  interest.     To  meet  this   objection,  he  invoked  a  prior 
general  statute,  which   expressly  provides   that   indorsees  and 
assignees  of  bills  and  notes  may  sue  in  their  own  names,  and 
urged  that  he   was  thus   brought  directly  within  the  class  of 
"persons  expressly  authorized   by  statute"   mentioned  in  the 
section  of  the  code  under  consideration.     The  court,  however, 
refused  to  adopt  this  construction  of  the  code.     It  said :  "  Is  the 
assignee  of  a  note  who  holds  it  as  such,  without  any  real  interest, 
one  of  that  class  of  persons  here  referred  to  as  being  *  expressly 
authorized  by  statute  to  sue  '  ?  or  does  the  provision  have  refer- 
ence to  another  class  of  persons,  such  as  the  guardians  of  an 
idiot,  etc.  ?     We  are  of  the  opinion  that  the  clause  of  the  section 
above  quoted  does  not  have  reference  to  the  rights  of  an  assignee 
of  a  promissory  note,  but  to  such  persons  as  may  be  authorized 
to  sue  in  their  own  names  because  of  holding  some  official  posi- 
tion, as  the  president  of  a  bank,  the  trustees  of  a  civil  township, 
and  the  like.''^    There  have  been  held  embraced  within  tlie  same 
class,   not  only  the  presidents  and  other  managing  officers  of 
joint-stock  associations  for  business   purposes,  but  also  similar 


Co.,  11  N.  Y.  376,  390,  per  Selden  J.  "  A 
towD  is  a  political  corporation,  and  snitfl 
in  its  behalf  mast  be  prosecuted  in  the 
name  of  the  town."    See  supra,  §  *  174. 
»  Peel  i;.  Elliott,  7  Abb.  Pr.  433. 


<  Clarissy  v.  Metropolitan  Fin  Dep . 
7  Abb.  Pr.  v.  8.  352. 

*  Swift  V.  Ellsworth,  10  Ind.  S05,  per 
Hanna  J. 


• :  ■  V 
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ofBceis  of  some  volontary  societies  organized  for  purposes  not 
comiected  with  businees,  when  the  action  ie  brought  on  behalf 
of,  or  in  relation  to  matters  belonging  to,  the  societ}-,  and  among 
other  instances  the  following ; '  a  suit  brought  by  the  president  of 
a  voluntary  unincorporated  religious  and  miasionary  asaociatitm 
t<j  recover  a  legacy  bequeathed  to  it;^  by  the  treasurer  of  a  divi- 
sion of  the  Sons  of  Temperance,  a  voluntary  social  organization;' 
t)y  the  president  of  a  bank  of  which  he  was  the  nominal  pro- 
prietor, all  the  contracts  and  transactions  being  in  his  name  as 
such  proprietor;*  by  the  trustee  of  the  "Pittsbui^  Trust  Com- 
pany," an  unincorporated  business  association,  in  an  action 
brought  to  recover  dam^es  for  negligence  in  not  protesting  a 
bill  of  exchange  belonging  to  such  association,  by  which  the 
amount  thereof  was  lost.'  An  officer  of  the  Bank  of  England 
was  permitted  to  sue  in  New  York  upon  a  bill  of  exchange 
belonging  to  the  bank,  by  showing  that  the  statutes  of  England 
authorized  him  to  bring  an  action.'  On  the  other  band,  it  has 
been  held  in  the  same  State  that  an  action  brought  by  a  person 
as  foreman  of  a  certain  named  fire  company  —  unincorporated  — 
could  not  be  maintained;  that~the  provisions  of  the  code  and  of 
other  statutes  authorizing  suits  in  the  name  of  officers  of  unin- 
corporated bodies  do  not  apply  to  such  societies  as  fire  com* 
paaies.'  If  the  doctrine  stated  by  the  Indiana  court  cited  above 
be  taken  as  the  correct  interpretation  of  the  clause,  it  follows 
that  the  whole  section  provides  for  three  classes  of  persons  who 
may  sue  in  their  own  name,  although  not  the  real  parties  in 
interest;  namely,  first,  those  with, whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another,  to  whom  the  promise 
is  directly  given,  and  who  sue  because  they  are  the  actual 
promisees;  leeondly,  trustees  proper  of  an  express  trust,  who, 
by  virtue  of  being  trustees,  have  an  interest  in  or  title  to  some 

'  pTie  prKident  of  ad  nnineorpooted         •  TibbetM  u.  Blood,  81  Bub.  650 ;  ex- 

Baaocialtou  was  allowed,  ander  J  1919  of  preHly  holding  that  tbew  statotea  ai«  not 

ibe  Code  of  Cin]  Procedure,  to  bring  an  confined  to  btuineu  aaiociatioai. 
mkm  lo  lecoTei  the  property  belonging         *  Bnrbank  if.  Beacb,  IS  Barb.  3S6. 
M  >11  Ibe  mamben  of  the  aame  :  Oatrom         *  Langhlin  u.  Greene,  14  Iowa,  93,  94. 

T.  Greene  (1900|,  161  N.  Y,  3U,  S5  N.  E.  The  plaintiff  was  said  to  be  a  trnitee  of 

91)0  S"  axpreu  trust. 

>  De  Witt  B.  Chandler,   II   Abb.  Pr.  ■  Mjen  v.  Machado,  6  Abb.  Pr.  198. 

*M  (General  Term).     It  was  held  that         ^  HaetetMU  c  Botu,  4  Abb.  Fr.  130 

itie  KtioD  might   be   maintained   ander  (Sp.  T.), 
iUtntcaof  1648,  1S49;  citing  Tibbetts  v. 
Blood,  SI  Barb.  6S0. 
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property  which  is  the  subject-matter  of  the  tmst ;  and,  tkirdlg, 
certain  perflons  clothed  with  authority  to  do  various  acts  for,  or 
in  behalf  of,  othera,  but  who  are  not  vested  with  any  interest  in 
or  title  to  property,  bo  as  to  render  them  trutteea  in  the  strict 
meaning  of  that  term,  and  who  are  authorized  by  various  statutes 
to  maintain  actions  in  the  exercise  of  their  personal  authority, 
such  as  officers  of  voluntary  societies,  guardians,  or  committees 
of  the  person,  and  the  like. 

§  109.  *181.  AotioDB  hj  BzaontorB  ftnd  Adminlstratois.  That 
executors  and  administrators  can  maintain  actions  relating  to  the 
estate  in  their  own  names  alone,  is  a  proposition  too  familiar  and 
elementary  to  require  discussion  or  the  citation  of  authority.' 
Although  in  general  a  foreign  executor  or  administrator  cannot 
sue  as  such  in  the  courts  of  another  State  or  country  than  that  in 
which  he  was  appointed,  yet,  if  the  objection  is  not  raised  by 


1  [la  Bern  v.   Shoemaker   (189B),  10  the  estate,  Bad  the  e 

S.  D,   453,  74  a.  W.  !39,  it   was   held  trator  maj  sae,  at  his  option,  in  eilb»  hit 

that  on  the  refoMl  of  the  adminiatraloi  to  repreaeniaCive  or  individual  cmpacitr." 
briug  ou  Action  for  the  recorer;  of  lands  Hook  it,  Garfield  Coal  Co.   (1900),  113 

alleged  to  belong  to  the  estate,  the  hein  k-  SIO,  83  N.  W.  903 ;  An  adminlMralot 

may   bring  sach  action,   on    the    broad  caiinot   lountaiD  treapus  Tor  iujaria  lo 

ground  that  irhen  one  whose  dnty  it  is  to  the  real  ecrtate  of  his  iutertate.    Id  thi« 

protect  the  estate  refuses  to  do  so,  the  cose  the  court  held  that  where  admini:^ 

parties  beneflcially  interested    ma;  take  trators  sue  for  trespass  to  real  estate  of 

steps  to  do  so.     See  alao  Tecumseh  NaL  their  intestate  under  an  aaai^ment  fnim 

Bank  i-.  McGee  (1901),  61   Neb.  709,85  the  heira,  tuid  request  that  the  he:r>,  wbo 

N.   W.  949,   where  the  court  said   that  assigned  simply  to  avoid  a   mulliplifil.' 

"while  the  general  mle  is  Chat  au  admin-  of  snits,  be  sabatituted  as  partiw  plsJotiff, 

istrator  or  personal   representative  of  a  such  request,  while  discretiunary  witli  lb* 

tleeedent's  estate  must  proaecate  actions  court,  should  ordinarily  be  granted, 
for  recovery  of  debts  doe  the  estate,  there  Banker  b,  Taylor  (1900),  13  S.  D.433. 

we  exceptions  to  the  rule ;   and  in  the  63  N.  W.  SS& :  Where  an  executrix  of  in 

present  case  ktld  that  the  order  of  the  estate  dies  pending  a  suit,  and  admisit- 

trial  court,  suhetituting  an  heir  at  law  and  trators  are  appointed    to    continue   ibe 

permitting  ber  to  proeecnte  the  action  for  administration   of   the   estate,  they  sre 

her  interest  in  the  claim  in  controversy  "successors  in  interest '  to  the  eiecnlrix 

in  her  own  name,  the  other  heirs  having  witbin  the  statace  providing  thai  on  tk 

settled  and  compromiaed  thein,  was  not  death  of  a  party,  if  the  cause  of  icticQ 

erronaons."  surrive,  the  action  may  be  contioned  by 

Ives  V.  Mntoal  Life  Ins.  Co-  (1901),  l£9  his  successor  in  interest.    Stranss  r.  DeDd' 

N.  C.  as,  39  8.  E.  631  :  Only  the  personal  heim  (1900),  lfi2  N.  T.  469,  56N.E.10I)*' 

representative,  and  not  the  heirs,  of  a  A  contract  of  sale  may  be  made  br  tx- 

deceased  beneficiary  can  bring  an  action  ecntora  and  enforeed  by  them  in  an  si:tloii 

on  a  life  insurance  policy.    Bnrrell    b.  for  specific  performance,  without  mikioE 

Kern  (1S99),  34  Ore.  501,  56  Pac  809;  the  beneficiaries  parties,  where  such  »- 

"When    the    cause    of   luit    or   action,  ecatorshaveannnqnalifledandimpeistin 

whether  in  contract  or  in  tort,  accrues  power  to  sell  real  estate  and  convert  it 

after  the  death  of  the  testator  or  intestate,  into  cash  in  order  Co  divide  it  among 

the  money,  if  recovered,  will  be  assets  of  legatees.^ 
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Imrdly  be  deemed  to  have  enlai^ed  their  powers  in  this    respect 
In   a   few   States,  the   guardian   is   specifically   mentioned    and 
coupled  with  the  executor  and  administrator  in  the   section  of 
the  statute  under  consideration ;  and  this  language  maj  be  inter- 
preted as  authorizing  him  to  sue  in  respect  of  all  property  which 
is  under  his  control  by  virtue  of  his  office.*    In  New  York,  it 
has  been  determined  by  the  Supreme  Court  in  a  very  carefuiiy 
considered  case,  the  decision,  however,  being  rested  upon  a  con- 
struction of  the  Revised  Statutes,  and  not  of  the  code,  that  the 
general  guardian  may  bring  all  actions  in  his  own  name  respect- 
ing the  personal  property  of  the  ward  and  the  rents  and   profits 
of  his  real  estate.'     This  same  power  is  expressly  conferred  upon 
him  by  the  statutes  of  certain  States.^     On  the  other  band,  it  is 
held  in  Kentucky  that,  while  the  guardian,  who  has  taken  a  note 
expressly  made  to  himself  as  payee  for  moneys  belonging  to  the 
ward,  may  prosecute  an  action  thereon,  because  the  promise  is 
given  directly  to  him,   he  cannot  sue  in  respect  of   his  ward's 
property  in  general,  since  he  has  no  estate  or  interest  therein; 
such  actions  must  be  brought  in  the  name  of  the  infknt*     The 

iitg  his  rapresentBtire  cspadtj,  and  if  Im  lipa,  55  Cal.  130;  per  amira  he  cMinot  hm 

doesDoCdoio  the  compUint  is  demurrable  !□  bis  own  name,  Vinceat  v.  Stark*,  4i 

npon  the  groDad  of  wsot  of  capacitv  to  Wis.  458. 

nut,  bnt  nnleu  so  made  the  objection  is         '  Thomas  v.  BenoetC,  56   Baib.   197; 

wiuved:  Dalrytnpte  D.  Seroriey  Loan  Co.  Seaton  u.  navU,  1  N,  Y-.Snp.  Ct.  91;  aid 

(1900),  9  N.  D.  306.  S3  N.  W.  245.    The  see   White  v.   Parker,  8    Barh.   4S.  51; 

objection  that  [he  parties  Co  an  action  are  MelwDe  v.  Mehane,  66  N.  C.  394 ;  Bigg* 

TDlaorg  who  appear  wiihoot  gnardiaos  ad  v.  Wllliami.  86  N.  C.  427. 
liltm  ia  waived  b;  pleadiug  to  the  merits  :         ■  See  Wisconsin,  St.,  1898,  J  39SS.] 
Blumaner  o.  Oock  (1901),  24  Wash-  .^96,         *  Andenwn  ».  Watsoo,  3  Mete.  (Krf 

64  Pac.  SU.    A  father  maj  sue  as  gnar-  509.    [So,  aluo,  in  Minonri,  in  Webb  f. 

dinn  ad  litem   for  services  of    his    minor  Hayden  (1901),  166  Mo.  39,  65  S.  W.  760, 

child  rendered  to  a  third  party  :  Grosov-  it  was  held  that  a  mit  to  recoTor  property 

iky  IT.  Goldenberg  (1902),  86   Minn.  378,  belonging  to  a  ward  shonld  be  bronght  in 

90  N.  W.  282,]  the  name  of  the  wartt  by  the  curator,  md 

1  TbiB   interpretation   ia  given  to  the  not  in  the  name  of  the  cniator.  sine*  ibe 

language  of  the   code   by   the   Supreme  title  U  in  the  wanl.     Mclean  -.  D*" 

Court  of  Indiana  in  Shepherd  v.  Evans,  (1896).    66    Minn.    369,    69   N.   W,   140: 

9  Ind.  260,  which  holds  that,  by  virtue  of  Where  a  note  is  purchased  by  agnardLin. 

the  proTiMon.  the  guardian  is  empowered  payable  to  himself,  hut  with  the  funds  erf 

to  bring  such  actions  in  his  own  name,  hia  ward  and  for  the  ward'a  benefit,  the 

See  Wilson  u.  Houston.  76  N.C.  375  (when  guardian  may  sue   npon   it  in  hi*  own 

wards  are  necensary  plaintiffs) ;  Crawford  name. 

i>.  Neal,  56  Cal.  321  (necessary  aHegatiooe  Dixon   o,  Cardoso    (1895),    106  C»l 

In  suit  by  infant  by  a  guardian  ad  /item).  506,  39  Pac.  857:   After  the  comroence- 

A  general  gnsnlian  may  sue.  Haaenstein  ment  of  the  action  plainiilT  became  inrtM. 

P.  Knli,  59  How.  Pr.  24:  Pox  v.  Kerper,  and  a^anlian  was  appointed  and  sahni- 

51  Ind.  148;  and  see  Carrillo  r.  McPhil-  tuted,  upon  motion,  as  plaintiff.     BcU 
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statutes  which  provide  for  the  appointment  of  guardians  or  com- 
mittees over  the  property  of  lunatics,  confirmed  drunkards,  and 
other  such  persons  not  $ui  juris^  generally  confer  upon  them  the 
same  powers  that  are  given  to  the  general  guardians  of  infants, 
and  a  similar  rule  should  therefore  prevail  in  reference  to  their 
prc»ecution  of  actions.  Although  there  is  some  conflict  in  the 
decided  cases,  yet,  as  these  guardians  or  committees  do  not 
acquire  any  estate  or  interest  in  the  property  subjected  to  their 
control^  but  only  a  power  of  possession  and  management,  the 
correct  doctrine  upon  principle  would  seem  to  be  that  they  can- 
not maintain  actions  concerning  it  in  their  own  names,  unless 
expressly  authorized  to  do  so  by  statute ;  other  actions  may  be 
brought  by  them.  ^ 

SECTION  FIFTH. 

WHO  MAY  BE  JOINED  AS  PLAINTIFFS. 

§  111.  *  188.  Statutory  Provisions.  The  following  are  the 
provisions  relating  to  the  joinder  of  parties  plaintiff  in  one  action 
found  in  the  various  State  codes,  and  it  vfdll  be  seen  that  there 
is  an  absolute  identity  of  language  in  all  the  legislation  upon 
this  subject.  "  All  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded,  may  be  joined 

error,  as  the  snit  should  hare  been  prose-  with  another,  the  ward  is  not  a  necessary 

rated  in  the  name  of  the  original  plaintiff,  party .^ 

bj  J.  D.,  his  guardian.    Dennison  v.  Will-  ^  King  v.  Catts,  24  Wis.  625 ;  McKillip 

cut  (1894),  Idaho,  35    Pac.    698:    "ITie  ».  McKillip,  8  Barb.  552.    Bxxt,  per  contra, 

guardian  of  a  minor  is  not  permitted  to  see  Person  v.  Warren,  1 4  Barb.  488,  which 

bring  snit  in  his  own  name  for  money  or  expressly  holds  that  the  committee  is  a 

property  belonging  to  the  ward,  and  which  "  trustee  of  an  express  trust "  within  the 

be  has  a  right  to  the  possession  of  as  meaning  of  the  code.    The  whole  subject 

sach  guardian,  but   must  bring  suit  as  was  discussed  and  determined  in  the  very 

guardian."  late  case  of  Fields  i;.  Fowler,  4  N.  Y.  Sup. 

PlTmpton  V.  Hall  (1893),  55  Minn.  22,  Ct.  598.     The  action  was  brought  by  the 

^6  N.  W.  .351 :  The  suit  instituted  in  be-  committee  of  the  person  and  estate  of  a 

balf  of  a  lunatic  should  be  in  the  name  of  lunatic  to  sot  aside  the  sale  of  a  farm 

tbe  lunatic,  but  brought  by  his  guardian  made  by   defendant    to    the   lunatic,  to 

or  next  friend.    How  v.  Row  (1895),  53  cancel    the    satisfaction   of    a    mortgage 

O.St.  249,  41  N.  £.  239:   An  action  to  which  had  been  executed  by  him,  and 

^cover  property  belonging  to  an  imbe-  also  a  check  which  he  had  given  on  such 

cile  moBt  be  brought  by  guardian  and  sale.    The  action  was  held  to  be  properly 

not  by  next  friend.    R.  S.  §  4998.    How-  brought  by  the  committee.     E.  Darwin 

ard  c.  Singleton  (1893),  94  Ky.  336,  22  Smith  J.,  in  giving  the  opinion  of  the 

S-  W.  337 :  In  an  action  by  a  guardian  to  court,  says :  '*  The  rule  undoubtedly  was, 

"^U  bis  ward's  real  estate  owned  jointly  and  still  is,  at  law,  where  the  action  ia 

11 
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as  plaintiffs,  except  as  otherwise  provided  in  this  title."  ^  This 
is  the  important  section;  but  the  following  one  somewhat  en- 
larges its  scope  and  effect  in  certain  cases :  ^^  Of  the  parties  to 
the  action,  those  who  are  united  in  interest  must  be  joined  as 
plaintiffs  or  defendants;  but,  if  the  consent  of  any  one  who 
should  have  been  joined  as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  I'eason  thereof  being  stated  in  the  com- 
plaint." ^  The  particular  statutory  rules  relating  to  married 
women  as  parties,  and  prescribing  when  wives  may  sue  alone 
or  when  husbands  must  be  joined,  will  be  stated  in  a  subsequent 
portion  of  this  section.  Many  of  these  special  enactments  are 
not  found  in  the  codes  of  procedure,  but  in  separate  and  inde- 
pendent legislation. 

§  112.  *195.  Scope  of  Statutory  Provisions.  The  Provisions 
respecting  Plaintiffs  Compared  with  those  respecting  Defendants. 
Apply  to  Legal  as  well  as  Equitable  Actions.  It  must  be  con- 
ceded at  once   that  there  is  no  repeal   or  modification  of  the 


i 


h' 


brought  to  assert  the  title  of  the  lunatic 
to  real  and  personal  property,  it  must  be 
brought  in  his  name,  as  held  in  McKillip 
V.  McKillip,  8  Barb.  552."  He  cites  the 
laws  of  1845,  ch.  112,  which  authorize  the 
committee  to  sue  for  any  debt,  claim,  or 
demand  transferred  to  them,  or  to  the 
possession  and  control  of  which  they  are 
entitled ;  also  Gorham  v.  Gorh^m,  3  Barb. 
Ch.  32 ;  Ortley  v.  Messere,  7  Johns.  Ch. 
139,  and  §  111  of  the  code,  and  reaches 
the  conclusion  that  the  equity  rule  as  to 
parties  is  controlling  in  actions  of  this 
kind.  The  decision  in  Person  u.  Warren, 
14  Barb.  488,  is  expressly  approved  and 
followed.  S.  P.  Bearss  t\  Montgomery, 
46  Ind.  544. 

1  New  York,  §  117  (446) ;  Ohio,  §  34; 
Kansas,  §  35 ;  California,  §§  378.  381 ; 
Iowa,  §  2545;  South  Carolina,  §  140;  Ne- 
vada, §  12 ;  Oregon,  §  380,  but  limited  to 
equitable  actions:  North  Carolina,  §  60; 
C Wisconsin,  St.,  1898,  §  2602  ;  Utah.  Rev. 
St.,  1898.  §  2913;  North  Dakota,  Rev. 
Codes,  1899,  §  5229;  South  Dakota,  Ann. 
St.,  1901,  §  6077;  Oklahoma,  St..  1893, 
§  3907 ;  Washington,  Bal.  Code,  §  4833, 
in  somewhat  different  form;  Montana, 
§  .580;  Idaho,  Code  Civ.  Pro.,  1901,  §  3166; 
Wyoming,  Rev.  St.,  1899,  §  3479  ;  Colo- 
rado, §  10;  Arkansas,  Sand.  &  Hill's  Dig., 


§  5629;  Connecticut,  Gen.  St.,  1902,  §617; 
Indiana,  Burns'  St.,  1901,  §  263;  Ken- 
tucky, §  22;  Missouri,  Rev.  St.,  1999, 
§  542;  Nebraska,  §  40.^ 

3  New  York,  §  119  (448);  California, 
§  382;  South  Carolina,  §  142;  Oregon, 
§  381,  but  limited  to  equity  actions;  N^ 
vada.  §  14;  Ohio,  §  36;  Kansas,  f  37; 
Iowa,  §  2548;  North  Carolina,  §  68; 
QUtah,  Rev.  St.,  1898,  §  2917;  North 
Dakota,  Rev.  Codes,  1899.  §  5232;  Soath 
Dakota,  Ann.  St.,  1901,  §  6079;  ArizoDS, 
Rev.  St.,  1901,  §  1313;  Montana,  §  584; 
Idaho,  Code  Civ.  Pro.,  1901.  §  3170; 
Colorado,  §  12;  Indiana,  Bams'  St.,  1901, 
270:  Wisconsin,  St.,  1898,  §  2604;  Okls^ 
homa.  St..  1893,  §  3909;  Washington. 
Bal.  Code,  §  4833 ;  Wyoming,  Rev.  St , 
1899.  §3481  ;  Connecticut,  Gen.  St,  1902, 
§  617;  Nebraska,  §  42;  Arkansas,  Sand. 
&  Hill's  Dig.,  §  5631  ;  Kentucky,  §  M; 
Missouri,  Rev.  St.,  1899,  §  544.] 

QThe  code  provision  requiring  the  reir 
son  to  be  given  for  making  a  person  de- 
fendant who  should  properly  be  a  plaintiff, 
requires  the  reason  for  not  joining  hin. 
that  is,  his  refusal,  to  be  stated,  and  not 
his  reason  for  such  refusal :  Union  Pic- 
Ry.  Co.  u.  Vincent  (1899)»  58  Neb.  171, 
78  N.  W.  457.] 
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comiDon-law  rales  in  detail ;  the  requirements  of  the  old  law  as 
to  joint  and  several  rights,  and  the  union  or  severance  of  the 
parties  holding  such  rights,   are  not  in  any  express   manner 
referred  to.     It  shoidd  also  be  carefully  observed  —  and  the  fact 
13  one  of  great  practical  importance  —  that  the  provisions  in  the 
various  codes  relating  to  parties  plaintiff  are  not  so  full,  minute, 
and  express  as  those   relating  to  parties  defendant.       Even  in 
those  State   codes  where  the  common-law  distinctions  between 
joint,  joint  and  several,  and  several  liabilities  are  utterly  abol- 
ished, and  the  practical  requirements  as  to  the  union  or  severance 
of  parties  defendant  based  upon  them  are  wholly  swept  away, 
there  is  no  corresponding  express  legislation  as  to  the  distinctions 
between  joint  and  several  rights  and  the  union  or  severance  of 
plaintiffs.     This  difference   in   the   mode  of  treatment  may  be 
made  the  ground  —  and  has  been  by  many  judges  —  of  inferring 
that  the  legislature  intended  to  leave  the  ancient  legal  doctrines 
as  to  plaintiffs  untouched,  and  to  confine  its  work  of  reform  to 
the  case  of  defendants.     The  legislative  intent,  therefore,  what- 
ever it  may  be,  must  be  found  in  the  few  general  provisions 
quoted  at  the  commencement  of  the  present  section,  and  in  the 
subsequent  provisions  which  regulate  the  rendition  of  judgments, 
so  far  as  the  same  depends  upon  or  is  connected  with  the  parties 
to  an  action.     Referring  to  these  provisions,  it  is  plain  that  their 
language  is  general,  inclusive,  without  exception,  and  applying 
alike  to  all  kinds  and  classes  of  actions.     Whatever  doctrines  in 
reference  to  parties  plaintiff  the  legislature  has  adopted,  what- 
ever regulations  it  has  established,  its  intention,  as  shown  by  the 
language  of  all  the  codes  but  one  or  two,  is  to  apply  them  equally 
to  legal  and  to  equitable  actions.     No  exception  being  made  nor 
even  suggested,  the  courts  cannot,  unless  by  an  act  of  positive 
legislation,  by  an  act  of  direct  usurpation,  create  an  exception, 
and  say  that  these  general  terms   were  intended   to  apply  to 
equitable  suits  alone,  while  legal  actions  were  intended  to  be 
left  outside  of  their  scope  and  effect. 

§  113.  *  196.  The  Statute  in  Effect  an  Enactment  of  the  Eqnity 
Doctrine.  Practical  Question  herein.  These  Statutory  provisions 
themselves  are  confessedly  an  enactment,  with  hardly  a  verbal 
change,  of  the  general  principles  long  ago  established  by  courts 
of  equity  for  the  regulation  of  the  parties  plaintiff  in  suits  pend- 
ing before  them.     The  legislature  has,  therefore,  in  a  very  brief 
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but  comprehensive  form,  adopted  the  equitable  doctrine,  and  has 
applied  it  to  the  civil  action  required  to  be  used  in  the  enforce- 
ment of  all  rights  and  the  pursuit  of  all  remedies,  whether  legal 
or  equitable.  This  proposition  cannot  be  denied,  without  deny- 
ing to  the  language  of  the  statute  its  plain  meaning  and  ordinary 
significance  and  force.  The  practical  question,  then,  arises  at 
once.  How  far  is  this  equitable  doctrine  inconsistent  with  the 
positive  rules  as  to  parties  plaintiff  in  legal  actions,  long  estab- 
lished as  a  part  of  the  common-law  procedure  ?  To  what  extent 
does  it,  as  thus  generally  stated,  necessarily  abrogate  or  modify 
these  special  rules  ?  That  some  change  is  wrought,  if  we  adhere 
to  the  simple  language,  is  very  manifest.  For  example,  the 
common  law  required  that  all  partners,  or  other  joint  contractors, 
should  unite  as  plaintiffs,  and  admitted  no  ordinary  exception  or 
excuse  for  the  non- joinder.  The  new  procedure,  after  requiring, 
as  did  the  common  law,  that  all  those  parties  ^^  united  in  interest 
must  be  joined  as  plaintiffs,"  adds,  "but  if  the  consent  of  any 
one  who  should  have  been  joined  as  plaintiff  cannot  be  obtained, 
he  may  be  made  a  defendant,  the  reasons  being  stated  in  the 
complaint  or  petition."  The  practice  permitted  by  this  clause 
was  familiar  to  courts  of  equity,  but  was  utterly  unknown  in 
courts  of  law.  Here,  however,  it  is  applied  to  all  actions;  no 
exception  is  suggested ;  and  if  we  follow  the  plain  language  of 
the  codes,  this  important  alteration  is  made  in  the  ancient  legal 
rules  regulating  the  parties  plaintiff. 

§  114.  *  197.  Statutory  ProTisions  confirm  Common -Lainr  Riilet 
to  a  Certain  Extent.  Assuming  that  the  provisions  in  relation 
to  plaintiffs  are  an  enactment  in  a  statutory  form  of  the  general 
equitable  doctrine  in  regard  to  the  same  subject,  and  that,  as 
they  stand  in  the  codes,  they  equally  embrace  within  their  scope 
actions  of  all  kinds,  legal  and  equitable,  and  giving  full  force  to 
their  language,  they  do  not  abrogate  but  rather  confirm  a  large 
portion  of  the  common-law  rules,  those,  I  mean,  which  require 
all  persons  jointly  interested  to  be  united  as  plaintiffs.  The 
general  requirements,  "all  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiffs,"  and  "those  who  are  united  in  interest 
7)iust  be  joined  as  plaintiffs, "  plainly  include  the  case  of  persons 
"having  an  interest  in  the  subject-matter,"  or  "united  in  in- 
terest "  by  virtue  of  their  being  joint  obligees,  covenantees,  or 
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promisees  at  law,  as  well  as  the  case  of  persons  having  some 
common  equitable  interest.     The  two  sections  of  the  codes  froi 
which  I  have  quoted  dp  not  contemplate  mor  permit^a  sevemncj 
among  parties  plaintiff  when  the  old  law  requires  a  joinder;^  the 
changes  introduced  by  them  rather  tend  in  the  opposite  direction, 
and,  taking  their  language  simply  as  it  stands,  they  would  seem 
to  allow  the  uniting  of  parties  plaintiff  in  many  cases  where  such 
union  waa  forbidden  in  legal  actions  Tas,  for  example,  the  unit- 
ing of  survivors  of  joint* promisees  and  the  personal  representa- 
tives of  those  deceased.  ^Qn  fact,  the  practical  rule  of  equity  in 
regard  to  suits  by  persons  jointly  interested,  or  having  a  joint 
right,  was  the  same  as  that  which  prevailed  at  law,  with  the 
single  exception  or  addition  which  provided  for  the  case  of  a 
refusal  by  one  or  more  of  the  ioint  holders  of  the  right  to  unite 
with  their  fellows  as  plaintiffs.S  In  equity,  as  well  as  in  law,  the 
joint  owners  of  property,  and  the  joint  obligees,  or  covenantees, 
were  in  general  required  to  be  all  made  co-plaintiffs,  but  if  one 
or  more  refused  to  join,  he  or  they  could  be  made  defendants.^ 
TUs  equitable  doctrine  is  now,  if  we  accept  the  express  language 
of  the  codes,  and  not  the  glosses  put  upon  it  by  some  of  the 
courts,  extended  to  all  actions  alike. 

§  115.  *  198.  Code  allows  a  Freer  Union  of  Parties  Plaintifl 
than  nnder  the  Common  Law.  As  already  Stated,  these  sections 
of  the  codes,  if  full  force  be  given  to  their  plain  and  simple  terms, 
look  to  a  more  free  union  of  parties  as  plaintiffs  in  the  same 
action  than  was  allowed  by  the  courts  of  law  under  the  former 
system.  In  order  to  be  a  proper  plaintiff,  according  to  the 
ancient  theory,  the  person  must  be  interested  in  the  whole  of 
the  recovery,  so  that  one  judgment  could  be  rendered  for  all  the 
plaintiffs  in  solido  ;  that  a  judgment  should  be  given  to  one 
plaintiff  for  a  certain  sum  of  money,  or  for  certain  lands  or 


^  pn  Barkett  v.  Lehmen-HiggiDson 
Co.  (1S99),  8  Okla.  81,  56  Pac  856,  the 
court  said :  *'  The  provisions  of  onr  Code 
do  not  contemplate  or  permit  a  severance 
among  parties  plaintiff  when  the  old  law 
required  a  joinder.  .  .  .  Our  Code,  by 
abolishing  distinctions  in  forms  of  action, 
has  preserved  all  tlie  rights  of  litigants 
that  are  eqnitable  or  legal,  without  chang- 
ing  the  common-law  rules  relating  to  the 
joinder  of  parties  to  actions,  except  in  the 
larticolar  that,  if  the  consent  of  one  who 


should  have  been  joined  as  plaintiff  can- 
not be  obtained,  he  may  be  made  a  defend- 
ant, and  the  respective  rights  of  the  several 
parties,  plaintiffs  or  defendants,  whether 
equitable  or  legal,  may  be  determined  and 
adjudicated  in  the  one  action,  although  in 
the  case  of  joint  plaintiffs  or  joint  defend- 
ants their  rights  and  liabilities  may  not  in 
aU  particulars  be  the  same."  J 

<  See  1  Daniel's  Chan.  PI.  (4th  Am. 
ed.),  pp.  192,  206,  207,  208,  21 1,  216. 
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chattels,  and  a  jadgment  for  a  different  sum,  or  other  lands  or 
chattels,  be  awarded  to  another  plaintiff,  was  regarded  as  the 
sheerest  impossibility.  The  legal  notion  of  surrivoisbip  forbade 
the  union  of  the  personal  representatives  of  a  deceased  joiut 
contractor  with  the  others  who  were  living,  and  even  the  union 
of  the  repreaeutatives  of  all,  if  all  were  dead.  The  text  of  the 
codes  is  broad  enough,  and  explicit  enough,  if  it  is  taken 
literally,  to  abolish  these  legal  restrictions  upon  the  freedom  of 
joining  parties  as  plaintiffs.  The  clauses,^  All  persoos  having 
an,  interest  in  the  subject  of  the  action,  alid  in  obtaining  the 
relief  demanded,"  and  "those  who  are  united  in  interest,"  do 
not  necessarily  require  that  the  interest  of  all  those  who  are  to 
be  united  as  plaintiffs  should  be  equal  or  the  same,  and  they  do 
require  the  union  of  all  those  having  such  an  interest  without 
any  restriction  as  to  its  nature,  whether  it  be  legal  or  equitable) 
The  interest  of  the  survivors  of  joint  obligees,  covenantees,  or 
promisees,  was,  under  the  ancient  system,  strictly  legal.  The 
interest  of  the  executors  or  administrators  of  the  deceased  joint 
obligee  or  promisee  was  equitable,  but  was  none  the  less  a  full 
interest,  for  it  enabled  the  estate  to  obtain  its  entire  portion  of 
the  benefit  flowing  from  the  contract.  The  unequivocal  language 
of  the  codes  declares  that  persons  holding  this  common  interest 
in  the  subject-matter  of  the  action,  or  in  obtaining  the  relief 
demanded,   may  be  united  as  plaintiffs. 

§  116.  *  199.  Jolndar  of  Holders  of  IntarMts  which  ve  Bevsral- 
In  one  other  class  of  cases  these  provisions  of  the  reform  legis- 
lation would  seem  to  have  modified  the  former  practice  in  legal 
actions,  if  their  meaning  is  to  be  found  in  their  exact  terms. 
At  the  common  law,  the  different  boldets  of  several  rights 
must  sue  separately,  although  the  rights  were  created  hj  a 
single  instrument,  and  although  there  might  be  some  kind  of  a 
common  interest;  no  election  was  given  to  bring  a  joint  action 
by  all,  or  a  separate  action  by  each.  This  rule  is  directly  within 
the  modifying  effect  of  the  sections  under  consideration.  "AU 
persons  having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs."  The 
extent  of  the  interest  is  not  the  criterion,  nor  its  source  nor 
origin.  If  the  persons  have  any  interest,  whether  complete  or 
partial,  whether  absolute  or  contingent,  whether  resulting  from 
a  common  share  in  tlie  proceeds  of  the  suit,  or  arising  from  tlie 
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stipulations  of  the  agreement,  the  language  applies  without  any 
limitation  or  exception,  and  without  any  distinction  suggested 
between  actions  which  are  equitable  and  those  which  are  legal.  ^ 
This  was  the  established  equity  doctrine  which  in  many  cases 
permitted  parties  to  be  united  as  plaintiffs  whose  rights  were, 
in  a  legal  aspect,  not  joint,  but  several.  It  is  possible,  indeed  it 
frequently  happens,  that  several  rights  may  be  held  by  two  or 
more  persons,  who  nevertheless  have  *^an  interest  in  the  subject 
of  the  action  and  iu  the  relief  demanded ; "  and  it  would  seem 
that  these  persons,  according  to  the  interpretation  given  above, 
may  now,  if  they  so  elect,  join  as  plaintiffs  in  bringing  a  legal 
action  as  well  as  in  maintaining  an  equitable  suit. 

§  117.   *200.    Reoapitnlatlon  of  Foregoing  Theoretioal  Analysis. 
I  have  thus  far  intentionally  examined  the  sections  of  the  various 
State  codes  which  relate  to  the  joinder  of  parties  plaintiff  in  the 
civil  action,  without  any  reference  to  judicial  authority  and  con- 
struction ;  I  have  endeavored  to  ascertain  and  to  state  the  object 
and  design  of  the  legislature  as  the  same  could  be  gathered  with 
reasonable  certaint}'  from  the  very  words  which  it  has  employed. 
This  legislative  intent,  when  the  field  of  investigation  is  thus 
limited,  depends  upon  the  prior  rules  controlling  the  choice  of 
parties  plaintiff  both  in  legal  and  in  equitable  actions  and  upon 
the  exact  text  of  the  statute  itself.     I  recapitulate  the  results 
reached  by  this  analysis :  (1)  The  common-law  doctrines  defining 
joint  and  several  rights,  and  the  special  rules  relating  to  joint 
and  several  actions,  are  not  specifically  abrogated  or  modified; 
whatever  changes  have  been  made  are  the  result  of  very  general 
and  comprehensive  language  used  by  the  legislature.     (2)  There 
is  a  striking  difference  between  the  general  character  of  the  pro- 
visions having  reference  to  plaintiffs  and  that  of  the  provisions 
referring  to  defendants;  the   latter  are  more  special  in  their 
nature,  and  in  many  of  the  States  much  more  reformatory.     (3) 
The  new  system  has,  in  a  very  comprehensive  form,  established 
the  doctrine  of  equity  in  regard  to  the  choice  and  joinder  of 
plaintiffs,   and,  by  making  no  exceptions  or  limitations,    has 
applied  this  doctrine  to  all  actions,  whether  legal  or  equitable. 
(4)  The  effect  of  extending  this  doctrine  of  equity  to  legal  actions 
is  not  to  prevtrU  the  union  of  parties  as  co-plaintiffs  in.  cases 
where,  on  account  of  the  joint  right,  the  common  law  required 

1  First  Nat  Bk.  of  Central  City  v.  Hammel,  14  Colo.  259. 
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such  union;  the  common -law  rule  making  the  joinder  of  all  such 
persons  necessary  is  left  unaffected,  with  the  single   exception 
that  if  one  who  should  regularly  be  made  a  plaintiff,  in  pursuance 
of  such  rules,  refuses  to  permit  his  name  to  be  thus  used,  he  may 
be  made  a  defendant  instead;   and  this  exceptional  provision 
being  without  limitation  or  restriction  in  the   text,  applies  as 
well  to  legal  as  to  equitable   actions.     (6)   Persons   having  an 
interest  in  the  subject  of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs  in  all  actions,  whatever 
be  their  nature,  although  the  rights  of  such  persons  are  legaUj/ 
several,  and  although  at  the  common  law  they  would  be  required 
to  institute  separate  actions;  or,  in  other  words,  the  plain  import 
of  the  legislation  —  its  language  not  being  confined  to  any  class 
of  suits  —  is  to  enlarge  the  number  of  cases  in  which  persons  may 
be  joined  as  co-plaintiffs,  and  to  place  legal  actions  in  this  respect 
upon  exactly  the  same  footing  as  those  which  are  equitable  in 
their  nature.     (6)   The  special  rules  of  the  common  law  as  to 
husband  and  wife  have  been  entirely  abolished  in  some  States  by 
provisions   contained  in  their  codes  of  procedure,  and  in  other 
States  by  separate  statutes  relating  exclusively  to  the  status  of 
marriage. 

§  118.  *  201.  Oeneral  Theory  of  Jadicial  Interpretation.  Intro- 
ductory. The  foregoing  results  were  obtained  from  an  examina- 
tion of  the  language  alone  which  the  legislatures  have  used;  1 
shall  now  proceed  to  compare  them  with  the  general  conclusions 
which  have  been  reached  by  the  courts  in  their  interpretation  of 
the  same  provisions,  and  shall  thus  test  their  correctness  and 
their  value  as  practical  guides  in  the  administration  of  justice. 
In  pursuing  this  investigation,  the  inquiry  will  at  present  be 
confined  to  those  judicial  decisions  which  have  dealt  virith  the 
subject  of  parties  plaintiff,  those  which  discuss  the  analogous 
topic  of  parties  defendant  being  reserved  to  the  succeeding  seo* 
tion  of  this  chapter.  This  course  will  necessarily  produce  some 
repetition  of  general  principles ;  but  as  the  questions  relating  to 
plaintiffs  and  those  relating  to  defendants  arise  from  provisions 
of  the  codes  quite  different  in  their  scope  and  import,  a  separate 
consideration  of  them  will  prevent  confusion  and  uncertainty.  I 
shall /r5^  ascertain,  if  possible,  and  formulate  the  general  theory 
of  construction  upon"  which  the  courts  have  proceeded  in  their 
decision  of  special  cases;  and,  secondly^  shall  classify  and  arrange 
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these  cases,  and  deduce  therefrom  the  particular  rules  as  to  the 
joinder  of  plaintiffs  in  the  civil  action  which  have  been  judicially 
settled  as  a  part  of  the  reformed  system  of  procedure.  The 
number  of  instances  in  which  the  courts  have  laid  down  a  broad 
and  comprehensive  principle  of  interpretation,  which  might  be 
the  guide  in  whole  classes  of  adjudications,  is  very  few,  and 
such  a  principle  must  rather  be  gathered  by  a  process  of  induc- 
tion from  an  analysis  and  comparison  of  particular  cases.  The 
few  attempts  at  the  statement  of  a  general  theory  which  have 
been  made,  I  shall  quote  somewhat  at  length. 

§  119.    *  202.    Interpretation  Given  by  the  Courts  of  New  Tork 
and  Ohio.     Uberal  Construction.     In  an  early  case,  —  an  action 
brought  by  the  three  obligees  in  an  injunction  bond,  —  the  objec- 
tion was  raised  that  the  rights  of  the  plaintiffs  were  not  joint, 
and  that  they  had   been  improperly  united.     Their  interests, 
which  had  been  interfered  with  by  the  injunction,  were  in  fact 
distinct  and  separate,  and  it  was  assumed  throughout  the  judg- 
ment that,  under  the  former  system,  each  should  have  brought 
a  several  action  on  the  undertaking.     The  court,  after  stating 
the  old  rule  applicable  to  the  circumstances,  proceeded  as  fol- 
lows: '^  We  are  now  to  determine  this  question  as  it  arises  under 
the  code  of  procedure.     With  the  view  of  embracing  all  cases, 
whether  of  law  or  equity,  and  of  making  them  conform  to  one 
general  rule,  the  code  provides,  in  §  117,  that '  all  persons  hav- 
ing an  interest  in  the  subject  of  the  action  and  in  relief  demanded 
may  be  joined  as  plaintiffs. '     This  is  now  the  rule  in  all  cases, 
whether  such  as  were  formerly  the  subjects  of  suits  in  equity  or 
of  actions  at  law,  and  we  are  to  administer  it  according  to  its 
spirit  and  true  intent,  however  the  practice  may  differ  from  the 
rule  that  has  heretofore  prevailed  in  actions  at  law.  •  •  •  It  will 
be  perceived  that  this  case  falls  within  the  precise  words  of  the 
section  before  cited.     All  have  an  interest  in  the  subject  of  the 
action  and  in  the   relief  demanded  —  that   is,  in  the   damages 
arising  out  of  the  operations  of  the  injunction.     It  is  not  said  to 
be  a  joint  or  an  equal  or  even  a  common  interest,  but  simply  an 
interest  in  the  subject  of  the  action  with  the  view  of  doing  full 
justice  and  settling  the  rights  of  all  the  parties  in  interest  in  one 
suit.*'  1    The  Supreme  Court  of  Ohio  has  adopted  the  same  prin- 

1  Loomis  V.  Brown,  16  Barb.  325,  330,     Pelly  v.  Bowyer,  7  Bush,  513,  the  Court 
332,  per  Gridlej  J.    In  the  recent  case  of    of  Appeals  of  Kentucky  gave  a  very  dif- 
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ciple  of  interpretation,  and  has  given  a  construction  to  important 
terms  of  the  statutory  provision.     An  action  was  brought  upon 
an   undertaking  called  a  forthcoming  bond,   executed   by  the 
defendant  and  sureties    in  attachment   proceedings.      Certain 
creditors  had  commenced  suit,  and  had  attached  the  property  of 
their  common  debtor.     The  latter  gave  the  bond  in  question  to 
the  sheriff  running  to  all  these  plaintiffs,  the  condition  of  which 
was   that  the   property  attached,  or  its  equivalent  in  money, 
should  be  forthcoming  to  answer  the  judgments    which  might 
be  obtained.     Subsequently  other  creditors   issued  attachments 
against  the  same   debtor,   which  were  delivered   to   the  same 
sheriff,  and  he  returned  on  each  that  he  had  levied  upon  the 
same  goods  before  mentioned.     All  these  creditors  united  in  an 
action  upon  the  bond,  and  the  objection  was  taken  that  there 
was  a  misjoinder  of  parties  plaintiff.    The  court,  after  examining 
the  clauses  of  the  code  relative  to  attachments,  and  showing  that 
the  bond  enured  to  the  benefit  of  all  the  creditors,  disposed  of 
the  objection  as  to  parties  in  the  following  manner:  **The  first 
question  presented  for  our  consideration  is  the  right  of  joinder  of 
the  plaintiffs  in  the  action.     The  provisions  of  the  code  are  as 
follows  [citing  the  sections].     In  order  to  correctly  determine 
this   question,  it  is   only  necessary  to  ascertain  what  was  the 
subject  of  the  action,  and  how  the  parties  stood  related  to  it 
The  subject  of  the  action  is  the  attachment  undertaking."    The 
court  proceeds  to  hold  that  all  the  plaintiffs  had  a  beneficial 
interest  in  this  undertaking,  although  not  named  as  parties  in   . 
it,  and  concludes:  ^'It  follows,  therefore,  that  the  subsequent 
attaching  creditors  had  an  interest  in  the  subject  of  the  action 
and  in  obtaining  the  relief  demanded  by  the  action   upon  the 
undertaking,  and  might  properly  be  joined  as  plaintifb."^    It 
should  be  observed  that  the  court  here  gave  a  very  broad  inter- 
pretation to  the  phrase  ^  the  subject  of  the  action  "  and  to  the 

fereDt  constraction  to  the  statatorj  pro-  the  settlement  of  estates  several  dbtriba- 

vision.      The    action    was    brought    bj  tees  may  unite  as  plaintiifs.    Bat,  except 

several  distributees  to  recover  from  the  in  a  particular  class  of  cases,  not  embrac- 

administrator  the  shares  found  to  be  due  ing  this,  we  know  of  no  authority  for  aoit- 

each  on  a  settlement  of  the  estate,  and  it  ing. as  co-plaintiffs  several  parties  hano; 

resulted  in  a  joint  judgment  for  the  aggre-  separate  and  independent  rights  of  actioD 

gate  amount  of  such  shares.    The  action,  against  the  same  defendant,  or  for  a  joint 

it  was  held,  was  entirely  irregular.    Qnot-  recovery  thereon." 
ing  §  36  of  the  code,  in  relation  to  the  ^  Rutledge  v,  Corbin,  10  Ohio  St.  478, 

joinder  of  plaintiffs,  the  court  said  :  "  There  484,  per  Sutliff  J. 
can  be  no  doubt  that  in  equity  actions  for 
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term  ^4nteiest."  The  ^'subject  of  the  action"  was  said  to  be 
the  contract  upon  which  the  suit  was  brought,  and  not  the  mere 
indiyidual  rights  arising  from  that  contract,  nor  the  breach  of 
those  rights  by  the  defendant.  The  '^interest"  required  is 
equally  general,  and  the  language  of  the  clause  is  satisfied  by  a 
beaeficial  interest  created  by  operation  of  law,  even  though  the 
person  in  whom  it  resides  is  not  named  in  the  contract,  and  could 
not  possibly  have  had  any  interest  at  the  time  the  instrument 
was  executed.  Again,  the  rights  of  the  plaintiffs  were  clearly 
several;  the  undertaking  of  the  defendants  was  for  different 
amounts  due  to  separate  individuals,  and  payable  upon  the  hap- 
pening of  different  events  having  no  legal  connection  and  no 
common  element.  It  was,  in  its  legal  effect,  a  collection  of 
independent  promises  to  pay  distinct  sums  of  money  to  separate 
peisons  contained  in  one  written  instrument. 

§  120.    *  203.    Same   Liberal  View    Adopted   in   Indiana.      The 

Supreme  Court  of  Indiana  has  stated  the  same  general  principles 
of  interpretation  in  a  clear  manner,  and  with  the  evident  desire 
to  comply  with  the  spirit  of  the  new  system  which  characterizes 
all  the  decisions  of  that  able  tribunal.  An  action  was  brought 
by  three  plaintiffs  upon  a  peculiar  contract,  entered  into  between 
themselves  and  the  two  defendants,  in  which  each  of  the  five 
stipulated  for  indemnity  against  a  certain  contingent  liability  to 
be  given  by  the  four  others,  and  in  which  the  rights  and  liabili- 
ties were  clearly  several  according  to  the  common-law  conception. 
The  court  say:  ^^The  code  itself  is  not  exactly  definite  as  to  who 
may  be  joined  as  plaintiffs.  It  provides,  however,  that  judgment 
may  be  given  for  or  against  one  or  more  of  several  plaintiffs, 
which  was  the  practice  in  equity,  though  it  was  otherwise  at  law. 
It  also  provides  that  all  persons  having  an  interest  in  the  subject 
of  the  action,  and  in  the  relief  demanded  may  be  joined  as  plain- 
tiffs. Indeed,  the  code  seems  to  have  re-enacted  the  rules  which 
had  prevailed  in  courts  of  equity  as  to  who  must  join  as  plaintiffs, 
and  may  be  joined  as  defendants.  But  as  to  those  cases  in  which 
in  equity  plaintiffs  might  or  might  not  have  joined  at  their 
option,  the  code  does  hot  expressly  speak,  for  the  reason,  prob- 
ably that  the  general  rule  in  equity  was  not  founded  upon  any 
uniform  principle,  and  could  not  be  expounded  by  any  universal 
theorem  as  a  test.^     And  it  may  have  been  thought  safe,  there- 

1  Storj  Eq.  PL  §  539. 
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fore,  to  leave  each  case  to  be  decided  by  the  courts  upon  authority 
and  analogy.  That  it  was  intended  the  rules  of  pleading  in 
courts  of  equity  should  govern  the  subject,  is  quite  evident  from 
those  provisions  of  the  code  which  prescribe  the  relief  that  may 
be  granted,  and  to  whom ;  in  this  respect  conforming  entirely  to 
the  established  practice  of  those  courts,  —  a  mode  of  administra- 
tion quite  impracticable  in  a  great  many  cases,  unless  the  parties 
might  be  as  in  chancery.  The  present  inquiry  is,  then,  in  view 
of  the  considerations  above  stated,  reduced  to  this :  Could  these 
plaintiffs  have  formerly  been  joined  in  chancery?'*  The  opinion 
proceeds  to  examine  the  provisions  of  the  contract,  and,  holding 
that  the  rights  as  well  as  the  liabilities  of  all  the  parties  were 
entirely  several,  and  would  have  been  so  regarded  in  equity, 
concludes  as  follows:  "In  the  case  before  us  there  is  in  the 
plaintiffs  no  community  of  interest  in  any  matter  involved  in  the 
suit;  no  right  common  to  all  is  claimed;  everything  is  separate, 
save  only  that  the  right  asserted  by  each  is  founded  in  a  contract 
which,  for  convenience,  happens  to  be  on  the  same  sheet  of  paper. 
We  have  failed  to  find  any  warrant  in  the  adjudged  cases  for  a 
joinder  of  plaintiffs  under  such  circumstances."^  The  equitable 
interpretation  of  the  sections  relating  to  the  union  of  parties 
plaintiff  is  here  fully  admitted,  and  it  is  declared  that  the  estab- 
lished rule  of  the  equity  courts  is  to  be  taken  as  the  criterion  by 
which  to  determine  all  questions  as  to  the  proper  joinder  of 
plaintiffs  now  arising,  even  in  legal  actions.  The  attempt  to 
maintain  this  particular  suit  by  the  three  co-plaintiffs  was  con- 
demned, not  becaiise  their  rights  were  several  according  to  the 
legal  notion,  but  because  they  were  so  unconnected  that  they 
could  not  have  been  enforeed  by  a  single  action  in  equity.  The 
same  court  reiterated  this  principle  of  interpretation  in  another 
well-considered  case,  and  it  may  be  regarded  as  the  settled  doc- 
trine of  that  State.  "  The  code  requires  all  persons  having  an 
interest  in  the  subject  of  the  action,  and  in  the  relief  demanded, 
except  as  otherwise  provided,  to  be  joined  as  plaintiffs.  It  also 
requires  those  who  are  united  in  interest  to  be  joined  as  plaintiffs 
or  defendants.  And  it  then  declares  that,  when  the  question  is 
one  of  common  or  general  interest  to  many  persons,  or  when  the 
parties  are  numerous  and  it  is  impracticable  to  bring  them  all 

1  Goodnight  i;.  Qoar,  30  Ind.  418,  419,     Iiid.  51,  59;   Home  Ins.  Co.  v.  GilmiDt 
per  Frazer  J.    See  Maple  v.  Beach,  43     112  Ind.  7. 
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before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  the  whole,  ^  These  provisions  substantially  re-enact  the  old 
equity  rules  on  the  subject  of  parties.  All  who  are  united  in 
interest  must  join  in  the  suit,  unless  they  are  so  numerous  as  to 
render  it  impracticable  to  bring  them  all  before  the  court;  while 
those  who  have  only  a  common  or  general  interest  in  the  contro- 
versy may  one  or  more  of  them  institute  an  action.  This,  how- 
ever, must  not  be  understood  as  allowing,  in  all  cases,  two  or 
more  persons  having  separate  causes  of  action  against  the  same 
defendant,  though  arising  out  of  the  same  transaction,  to  unite 
and  pursue  their  remedies  in  one  action.  Several  plaintiffs,  by 
one  complaint,  cannot  demand  several  matters  of  relief  which  are 
plainly  distinct  and  unconnected.  But  where  one  general  right 
is  claimed,  where  there  is  one  common  interest  among  all  the 
plaintiffs  centering  in  the  point  in  issue  in  the  cause,  the  objec- 
tion of  improper  parties  cannot  be  maintained."^ 

§  121.  *  204.  In  Mlssoiirl  and  California.  Statute  Held  to 
apply  only  to  Equitable  AotionB.  Notwithstanding  the  common 
principle  which  lies  at  the  bottom  of  the  foregoing  opinions,  and 
which  has  undoubtedly  been  adopted  by  a  great  majority  of  the 
various  State  courts  in  their  construction  of  these  statutory  pro- 
visions, there  has  not  been  an  absolute  unanimity  of  decision. 
By  some  individual  judges,  and  even  by  some  courts,  the  opera- 
tion of  the  sections  under  consideration  has  been  confined  exclu- 
sively to  equitable  actions,  while  the  ancient  common -law  rules 
as  to  parties  have  been  declared  controlling  in  all  legal  actions. 
A  reference  to  two  or  three  oases  in  which  this  ancient  distinc- 
tion has  been  still  preserved  will  be  sufficient  for  my  purpose. 


1  Odiana,  Bams'  St.,  1 901 ,  §§  263, 270.^ 
-Tate  o.Obio  &  Miss.  R.  Co.,  10  Ind. 
174;  citing  McKenzie  v.  L'Amoarenx,  11 
Barb.  516;  Boacon  v.  Brooklyn,  15  Barb. 
375;  Mnrray  v.  Hay,  1  Barb.  Ch.  59.  The 
following  cases,  among  others,  assert  the 
general  doctrine  that  the  provisions  of 
the  code  apply  to  legal  and  equitable 
actions  alike.  Cammings  v.  Morris,  25 
N.Y.  625;  GrinneU  v.  Schmidt.  2  Sandf. 
706;  Cole  v.  Reynolds,  18  N.  Y.  74. 
Earle  o.  Barch,  21  Neb.  702;  Schiffer 
^.  Eau  Claire,  51  Wis.  385 ;  Home  Ins. 
Co.  V.  Gilman,  112  Ind.  7;  Haghes  v. 
Boone,  81  N.  C.  204. 


[^In  the  recent  case  of  Trompen  v.  Yates 
(1902),  —  Neb.  — ,  92  N.  W.  647,  the 
court  said,  affirming  the  liberal  interpre- 
tation indicated  in  the  text :  "  We  think, 
under  the  holding  of  this  court  in  Earle  v. 
Burch,  21  Neb.  710,  and  in  the  earlier 
case  of  Kaufman  v,  Wessel,  14  Neb.  162, 
and  the  approval  that  has  been  often 
given  to  both  those  cases,  that  this  court 
is  committed  to  the  applying  in  law  ac- 
tions of  the  equity  doctrine  that  interest 
in  the  subject  of  the  action  gives  a  right 
to  join  as  plaintiff.'^ 
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Two  persond,  A.  and  B.,  entered  intx>  a  written  contract  with  a 
third,  C,  for  the  performance  of  certain  work  and  labor  at  a 
stipulated  price.     The  work  having  been  completed,  and  C. 
refusing  to  pay  the  price  agreed  upon,  A.  brought  an  action 
upon  the  contract;  demanding   judgment  for  one  half  of  said 
sum,  and  making  B.,  his  co-contractor,  a  defendant,  alleging 
that  he  had  refused  to  be  a  party  plaintiff,  and  had  confederated 
with  C.   to  hinder  and  delay  the  plaintiff  from   obtaining  his 
demand.    The  Supreme  Court  of  Missouri,  in  alBSrming  a  nonsuit 
which  had  been  ordered  at  the  trial,  said :  "  If  C.  has  violated  his 
contract,  he  is  liable  to  an  action ;  but  that  action  could  only  be 
brought  in  the  joint  names  of  A.  and  B.,  the  contractors.     That 
provision  of  the  Practice  Act  which  allows  a  part)'  to  be  made  a 
defendant  when  he  will  not  join  as  a  plaintiff,  has  nothing  to  do 
with  this  question.     That  was  a  rule  of  equity  practice  which 
was  necessarily  incorporated  into  a  system  which   abolished  all 
distinction  of  actions.     In  adopting  it,  it  was  not  designed  that  it 
should  have  any  operation  but  in  cases  where  it  was  applicable 
under  the  former  system  of  practice.     It  was  never  intended  that 
it  should  affect  the  rights  of  parties  arising  out  of  written  con- 
tracts.    Nothing  is  better  settled   than   the  rule   that,  on  an 
undertaking  to  two,  both  must  join  in  an  action  on  it,  otherwise 
there  is  no  cause  of  action.     It  is  a  part  of  the  contract  that  both 
shall  sue,  otherwise  no  action  shall  be  brought.     If  one  will  say 
that  he  had  no  right  of  action,  and  will  not  sue,  why  should  be 
not  have  as  much  right  as  the  other  who  says  there  is  a  cause  of 
action  ? ''  ^     The  same  general  doctrine  was  accepted  as  the  basis 
of  interpretation,  and  the  same  restriction  of  the  statutory  provi- 
sions to  suits  in  equity  was  announced  by  the  Supreme  Court  of 
California  in  an  early  case  arising  upon  similar  facts.     ^^The 
simple  question  presented  for  our  consideration  is,  whether  there 
was  a  non -joinder  of  parties  plaintiff  or  not;  it  being  contended 
that  §  14  of  the  Practice  Act  has  introduced  a  new  rule,  and  that 
one  of  several  parties  may  maintain  an  action  on  a  joint  contract, 
in  his  own  name,  by  simply  suggesting  the  impossibility  of  ob- 
taining the  consent  of  the  others  to  join  in  the  action.     Upon 
examination  of  this  section,  we  are  satisfied  that  it  was  intended 


^  Rainej  v,  Smizer,  28  Mo.  310,  per  Scott  J.    See,  per  contra.  Hill  v.  Man^i 
46  Ind.  216. 
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to  apply  to  suits  in  equity,  and  not  to  actions  at  law."  ^  I  have 
placed  in  a  foot-note  a  number  of  cases  which  contain  expressions 
of  opinion  by  individual  judges,  that  the  sections  and  clauses  of 
the  codes  and  practice  acts  regulating  the  choice  and  joinder  of 
parties  are  confined  in  their  scope  and  operation  to  equitable 
actions  alone,  and  were  not  intended  by  the  legislature  to  inter- 
fere with  the  former  rules  applicable  to  legal  actions.^ 

§  122.  *  205.  Reoapitalation  of  Judicial  Views.  Cases  in  which 
there  is  an  Blection.  The  citations  given  in  the  foregoing  para- 
graphs confirm  the  conclusions  which  were  reached  by  a  mere 
analysis  of  the  language.  That  these  provisions  as  to  the  parties 
plaintiff  do  enact  the  general  doctrines  which  had  prevailed  in 
courts  of  equity,  is  admitted  by  both  schools  of  interpretation ; 
aod  that  these  equitable  rules,  thus  embodied  in  a  statutory 
form,  do  apply  to  all  actions,  and  are  not  by  any  implied  limita- 
tion restricted  to  equitable  actions,  is  now,  I  think,  declared 
by  the  courts  in  most  of  the  States  which  have  adopted  the  re- 
formed procedure.  Assuming  these  facts  as  premises,  all  the 
other  propositions  stated  in  my  preliminary  analysis  follow  as  a 
necessary  consequence.  In  this  immediate  connection  it  should 
be  remarked  that  individual  judges  will  give  greater  or  less  scope 
to  the  liberty  granted  by  the  legislative  rule,  according  to  their 
personal  notions  of  expediency.  There  was  a  numerous  class  of 
cases,  under  the  former  system,  in  which  courts  of  equity  recog- 
nized an  election  on  the  part  of  claimants  either  to  join  in  one 
proceeding  or  to  sue  separately.  This  power  of  choice,  then 
confined  of  course  to  suits  in  equity,  still  remains  in  similar 
instances,  and  may  even  be  extended  to  certain  controversies  in 
which  the  cause  of  action  is  legal.  Thus,  where  the  right  is 
strictly  several,  and  would  be  regarded  as  such  by  the  common 
law,  equity  might  have  allowed  them  an  election  to  sue  sepa- 
rately or  jointly.  This  power  of  choice,  contained  in  the  equity 
doctrine,  is  introduced  into  the  new  procedure,  and  is  of  course 
not  confined  to  suits  equitable  in  their  nature.  We  must  there- 
fore expect  to  find,  within  certain  narrow  bounds,  some  conflict 

^  Andrews  v.  Mokelnmne  HIU  Co.,  7  to  preserve  a  distinction  between  actions 

Cal  330,  333.  ^The  same  court  has,  in  at  law  and  snits  in  equity^ 

laier  cases,  pursued  a  coarse  of  decision  ^  Voorhis  v.  Child's  Ex.,  17  N.  T.  354, 

more  in  accordance  with  the  spirit  of  the  per  Selden  J.;    Habicht    v.  Pemberton, 

code,  and  has,  as  completely  perhaps  as  4  Sandf.  657 ;  Van  Home  v.  Everson,  IS 

any  other  tribunal,  abandoned  all  attempt  Barb.  526. 
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of  decision  from  judges  who  accept  and  heartily  approve  the 
general  principles  of  interpretation  which  have  been  developed 
in  the  foregoing  discussion. 

§  123.  *  206.  Manner  of  Raising  Question  as  to  Proper  Parties 
Plaintiff.  Defect  of  Parties  means  too  Few^.  Before  proceeding  to 
the  discussion  of  particular  cases  and  special  rules,  a  preliminarr 
question  may  be  here  properly  answered :  How  can  the  objection 
that  an  action  has  not  been  brought  by  the  proper  plaintiff  or 
plaintiffs  be  raised  and  regularly  presented  to  the  court  for  its 
decision?  The  codes  of  procedure  all  agree  in  prescribing, 
among  other  grounds  of  demurrer  to  the  complaint  or  petition, 
the  following:  "When  it  shall  appear  on  the  face  of  the  com- 
plaint or  petition ;  2,  that  the  plaintiff  has  not  legal  capacity  to 
sue;  or,  4,  that  there  is  a  defect  of  parties  plaintiff  or  defendant; 
or,  6,  that  the  complaint  or  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ; "  ^  and  also  that,  "  when  any  of 
the  matters  enumerated  in  section  [the  foregoing]  do  not  appear 
on  the  face  of  the  complaint  or  petition,  the  objection  may  be 
taken  by  answer;  "  ^  and,  finally,  "if  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  jurisdiction 


1  New  York,  §  144  (488)  ;  Kamas,  §  89 ; 
Nebraska,  §  94  ;  Ohio,  §  87  ;  Oregon,  §  66 ; 
California,  §  430 ;  N.  C.  §  95 ;  S.  C.  §  167. 
[Arizona,  Rev.  St.,  1901,  §  1351 ;  Arkan- 
sas, Saud.  &  Hill's  Dig.,  §  5717  ;  Idaho, 
Code  Civ.  Pro.,  1901.  §3206  (including 
misjoinder   as  a   ground) ;    Iowa,   Code, 

1897,  §  3561  ;  Indiana,  Burns'  St.,  1901, 
§  342;  Kentucky,  Codes,  1895,  §§  92,  93; 
Montana,  §  680  (including  misjoinder  as 
aground);  Missouri,  Rev.  St.,  1899,  §598 
(including  misjoinder  as  a  gniund) ;  Min- 
nesota, Gen.  St.  1894,  §  5232  ;  North 
Dakota,  Rev.  Codes,  1899,  §  5268;  Okla- 
horaa,  St.,  1893,  §  3967  ;  Utah.  Rev.  St., 

1898,  §2962  (including  misjoinder  as  a 
ground);  South  Dakota,  Ann.  St,  1901, 
§6115;  Washington,  Bal.  Code.  §4907; 
VVyonning,  Rev.  St.,  1899.  §  3535  (includ- 
ing  misjoinder  as  a  ground) ;  Wisconsin. 
St .  1898,  §  2649.] 

Cin  Connecticut  the  statute  provides 
merely  that "  all  demurrers  shall  distinctly 
specify  the  reasons  why  the  pleading  de- 
murred to  is  insufficient.*'  Gen.  St,  1902, 
§  608.] 


In  the  following  codes  it  is  made  a 
special  cause  of  demurrer  that  there  is  s 
misjoinder  of  plaintijffs  or  defendafiti. 
Cal.  §  430 ;  Nevada,  §  40 ;  Colorado,  §  50. 
Misjoinder  of  plaintiffs  is  now  a  groand 
of  demurrer  in  New  York,  §  488. 

^  New  York,  §  147  (498) ;  Kansas,  §  91 ; 
Nebraska,  §  96 ;  Ohio,  §  89 ;  Oregon,  §  69 ; 
Cal.  §  433;  N.  C.  §  98;  S.  C.  §  KO. 
^Arizona,  Rev.  St,  1901,  §  1353,  in  re- 
spect only  to  the  ground  numbered  4  in 
the  text ;  Arkansas,  Sand.  &  Hill's  Dig., 
§  5720;  Colorado,  §  54;  Idaho,  Code  Civ. 
Pro.,  1901,  §  3209;  Iowa,  Code,  1897, 
§  3563  ;  Indiana,  Bums'  St.  1901,  §  346; 
Montana.  §  684;  Missouri,  Rev.  St,  1899, 
§  602 ;  Minnesota,  Gen.  St,  1894,  §  5234; 
Nevada.  §  44  ;  North  Dakota,  Rev.  Codes, 
1899,  §  5271 ;  Oklahoma,  St..  1893.  §  3969 ; 
Utah,  Rev.  St..  1898.  §2966:  South  D* 
kota,  Ann.  St,  1901.  §61 18;  WashingtoD, 
Bal.  C-ode,  §  4909 ;  Wyoming,  Rev.  St., 
1899,  §  3537;  Wisconain,  St,  1898, 
§  2653.] 
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of  the  court,  and  the  objectioD  that  the  complaint  or  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action."^ 
The  construction  to  be  placed  upon  these  clauses,  and  the  result- 
ing rules  prescribing  the  methods  by  which  an  objection  as  to 
proper  parties  must  be  interposed,  in  order  to  present  a  question 
for  judicial  decision,  have  been  settled  in  the  various  States 
with  almost  complete  uniformity.  In  regard  to  defect  of  parties 
plaintiffs  the  interpretation  is  now  established,  that  '^defect  of 
parties,"  given  as  one  ground  of  demurrer,  means  too  few^  and 
not  too  many.  A  demurrer  alleging  this  particular  objection 
can  only  be  interposed,  therefore,  in  case  of  a  Tuw-joinder  of 
necessary  plaintiffs  or  defendants,  and  never  in  case  of  a  mis- 
joinder. The  word  ^^ defect"  is  taken  in  its  literal  sense  of 
"^deficiency,"  and  not  in  a  broader  sense  as  meaning  any  error  in 
the  selection  of  parties.  Upon  this  point  the  courts  are  nearly 
unanimous.*  It  has  been  held,  however,  in  Wisconsin,  that 
this  is  the  proper  form  of  demurrer  where  the  objection  is  to  a 
misjoinder.* 

1  New  York,  §  U8  (499) ;  Kanflas,  §  91 ;  cratz,  12  O.  St.  273 ;  Berkshire  v.  Shaltz, 

Nebraska,  §  96 ;  Ohio,  §  89  ;  Oregon,  §  70 ;  25  lud.  523 ;  Bennett  v.  Preston,  17  Ind. 

Cal.  S  434;  N.  C.  §  99  ;  S.  C.  S  171.    [Ari-  291 ;    Moman  v.  Carroll,  35  Iowa,   22  ; 

zona.  Rev.  St.,  1901,  §  1353;  Arkansas,  Hill  v.  Marsh,  46  Ind.  218.     As  the  same 

Sand.  &  Hiirs  I>ig.,  §  5720;   Colorado,  is  true  of  defendants,  —  the  section  in- 

I  55 ;  Idaho,  Code  Civ.  Fro.,  1901,  §  3210 ;  dnding  both  parties  in  a  single  formola, 

lova,  Code,  1897,  §§  3563,  3564  (substan-  — the  decisions  in  reference  to  them  are 

tiallv  different  from  the  provision  given  in  point.    See  '  Peabody  t;.  Washington, 

in  the  text);  Indiana,  Burns'  St.,  1901,  &c.  Ins.   Co.,   20  Barb.  339;  Voorhis  v. 

§  346 ;  Kentncky,  Codes,  1895,  §§  92,  93 ;  Baxter,  18  Barb.  592  ;  8.  c.  1 7  N.  Y.  354  ; 

Montana,  §  685  ;  Missouri,  Rev.  St.,  1899,  Bank  of  Havana  v.  Magee,  20  N.  Y.  355. 

§602;  Minnesota,  Gen.  St.,  1894,  §  5235;  See  also  Western,  etc.  Co.  v.  JEtntk  Ins. 

Nevada,  §  45 ;  North  Dakota,  Rev.  Codes,  Co.,  40  Wis.  373  ;    Marsh   v.  Board  of 

1 899,  §5272;  Oklahoma,  St.,  1893,  §3969;  Supervisors,  38  id.  2.50;   Willard  v.  Reas, 

Utah,  Rev.  St.,  1898,  §  2967 ;  South  D&-  26  id.  540  (settling  the  rule  as  given  in  the 

kota,  Ann.  St.,  1901,  §  6119;   Washing-  text,  and  limiting  Read  v.  Sang,  21  id. 

ton,  Bal.  Code,  §  4911 ;  Wyoming,  Rev.  678) ;  Schififer  v.  Eau  Claire,  51  Wis.  385j 

8t .  1899,  §  3537 ;  Wisconsin,  St.,  1898,  Lowry  v,  Jackson,  27  S.  C.  318 ;  McKee 

i  2654.]  V.  Eaton,  26  Kan.  226 ;  White  v.   Scott, 

*  [Union  Pac.  Ry  Co.  w.  Smith  (1898),  26  Kan.  476;  Boldt  v.  Bud  wig,  19  Neb. 

59  Kan.  80.  52  Pac.  102;  Wel)er  v.  Dillon  739;  Clark  v.  Crawfordsville  Coffin  Co., 

(1898),  7  Okla.  568,  54  Pac.  894:  Allen  v.  125  Ind.  277;  Evans  v.  Schafer,  119  Ind. 

Cooley  (1898),  S3  S.  C.  414,  31  S.  E.  634 ;  49 ;  Murray  v.  McGarigle.  69  Wis.  483. 
Holan  V.  Hubinger  (1899),  109  Iowa,  408,         •  Read  'v.    Sang,  21  Wis.   678.     The 

80  N.  W.  514 ;  Cedar  Rapids  Nat.  Bank  v.  demurrer  was  held  proper  upon  the  au- 

Uvcry  (1900),  110  Iowa,  575,  81  N.  W.  thority  of  an  early  New  York  decision, — 

"75.]  Palmer  p.  Davis,  28  N.  Y.  242 ;  Case  Dunderdale  r.  Grymes.  16  How.  Pr.   195, 

»•  Carroll,  35  N.  Y.  385 ;   Richtmyer  v.  which  has  since  been  many  times  overruled 

Richtmyer,  50  Barb.  55 ;  Powers  v.  Bum-  in  that  State. 
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§  124.    *207.    Question  of  Defect  of  Parties  mnst   be  raised  by 
Demurrer  or  Answer.     When  a  defect  of  parties  plaintiff  —  that 
is,  a  non- joinder  —  appears  on  the  face  of  the  complaint  or  peti- 
tion, the   defendant  mtist  raise  the  question  by  demurrer,  and 
not  by  answer.^     If  he  neglects  to  interpose  a  demurrer  upon 
this  specific   ground,    he   waives  the   objection    entirely,   even 
though  he  sets  up  the  defence  in  his  answer.     The  reason  given 
for  this  somewhat  technical   rule  is  the  following:    The  mere 
defence  of  a  defect  of  parties,  not  going  to  the  real  merits  of  the 
controversy,  and  not  denying  the  cause   of  action  existing  in 
some  persons,  is  not  favored  by  the  courts ;  it  is  regarded  as  a 
"dilatory  defence,"  because  it  does  nothing  more  than  postpone 
the  decision  of  the  substantial  issues ;  and,  although  the  defend- 
ant is  permitted  to  avail  himself  of  it,  he  must  follow  exactly  the 
modes  prescribed  by  the  rules  of  practice,  or  by  the  statute  for 
its  interposition.*    If  the  defect  does  not  appear  upon  the  face  of 
the  complaint  or  petition,  the  defendant  must  set  up  the  defence 
specially  in  his  answer,  or,  failing  this,  he  waives  the  objection.^ 


1  [Foster  v.  Lyon  Coonty  (1901),  63 
Kan.  43,  64  Pac.  1037  ;  Mason  v.  St.  Paul 
Fire  Ins.  Co.  (1901 ),  82  Minn.  336, 85  N.  W. 
13;  Cooper  v.  Tbomason  (1896),  30  Ore. 
161,  45  Pac.  295;  XDarskaddon  v.  Pine 
(1899),  154  Ind.  410,  56  N.  E.  844  ;  Castile 
r.  Ford  (1897),  53  Neb.  507, 73  N  W.945; 
Johnson  v.  Gooch  (1894),  114  N.  C  62,  19 
S.  £.  62 ;  Radant  v,  Werheim  Mfg.  Co. 
(1900),  106  Wis.  600,  82  N.  W.  562;  Os- 
born  V.  Logos  (1895),  28  Ore.  306,  42  Pac 
997.  Bnt  a  demurrer  will  not  lie  where 
the  complaint  does  not  show  that  the  party 
for  whose  non-joinder  the  demurrer  is 
interposed  was  living  when  the  suit  was 
commenced:  Deegan  v.  Deegan  (1894), 
22  Nev.  185,  37  Pac.  360.] 

2  Zabriskie  v.  Smith,  13  N.  Y.  322 ; 
De  Puy  V.  Strong,  37  N.  Y.  372,  3  Keyes. 
603  ;  Patchip  r.  Peck,  38  N.  Y.  39 ;  Fisher 
V.  Hall,  41  N.  Y.  416;  Wells  v.  Cone,  55 
Barb.  585 ;  Hees  v.  Nellis.  1  N.  Y.  Sup. 
Ct.  118;  Alexander  v.  Gaar.  15  Ind.  89; 
Justice  0.  Phillips,  3  Bush,  200 ;  Andrews 
V.  Mokelumne  Hill  Co.,  7  Cal.  330 ;  Ten- 
nant  v.  Pfister,  45  Cal.  270;  Dailey  v, 
Houston,  .58  Mo.  361,  366;  McKoberts  v. 
So.  Minn.  R.  R.,  18  Minn.  108,  110;  Me- 
chanics* Bank  v.  Gilpin,  105  Mo.  17.  As 
the  same  rule  applies  in  case  of  defect  in 


parties  defendant,  see  Dillaye  r.  Fuks, 
31  Barb.  132;  Wright  v.  Storrs,  32  N.  Y. 
691  ;  8.  c.  6  Bos.  600  ;  Abbe  v.  Clarke,  31 
Barb.  238.  See  also  Blakeley  v.  Le  Doc, 
22  Minn.  476 ;  Baldwin  v.  Canfield,  26  id. 
43  ;  Gimbel  v.  Pignero,  62  Mo.  240;  Kel- 
logg V,  Malin,  id.  429 ;  McConiiell  r. 
Braynor,  63  id.  461 ;  Dunn  v.  Hannibil  4 
St.  J.  R.  Co.,  68  id.  268 ;  State  v.  Saffing- 
ton,  id.  454  ;  Donnan  v.  Intelligencer  Co., 
70  id.  168 ;  Parchin  r.  Peck,  2  Mont  567 ; 
Ross  V.  Linder,  12  8.  C.  592;  Lillit  t. 
Case,  54  Iowa,  177  ;  Bontou  v.  Orr,  51  id. 
473  ;  Ryan  v.  Mullin,  45  id.  631 ;  Taylor 
V.  Collins,  51  Wis.  123 ;  Thomas  v.  Wood, 
61  Ind.  132 ;  Cox  v.  Bird,  65  id.  277 ;  Bur- 
nett V.  Leonard,  66  id.  422;  D»^t»  ^' 
Bechstein,  69  N.  Y.  440 ;  Risley  v.  Wight- 
man,  13  Hun,  163 ;  Porter  v.  Fletcher,  25 
Minn.  493 ;  Mackenzie  v.  Edinbnrg  Sob. 
Trs.,  72  Ind.  191  (an  unincorporated  uto- 
ciation  cannot  sue  by  its  name ;  sQ  the 
members  must  join  as  plaintiffs);  Beeler 
V.  First  Nat.  Bk.  of  Lamed  (Neb.,  \m), 
51  N.  W.  857 ;  Stelling  r.  Grahowsky,  19 
N.  Y.  Suppl.  280 ;  McCallister'a  Adm  p 
Sav.  Bk.  of  Louisville,  80  Ky.  684 ;  Til- 
matre  v.  Bierhause.  103  Ind.  270. 

«  [Johnson  v.  Gooch  (1894),  114  N.C. 
62,  19  S.  £.  62 ;  Moore  r.  Harmon  (1S9^)> 
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To  sum  up :  if  a  defect  of  parties  plaintiff  appears  in  the  plead- 
ing, the  mode  of  raising  the  defence  is  by  demurrer  alone;  if  it 
does  not  appear  in  the  pleading,  by  answer  alone;  and,  unless 
the  defendant  complies  with  these  requirements  as  to  method,  he 
waives  all  objection.^    It  has   been  expressly  decided  in  Ohio, 

142  Ind.  555,  41    N.   £.   599.     Held  in  N.  W.  281 ;  Bell  v.  MeDdenhall  (1898).  71 

Masonp.  St.  Paul  Fire  Ins.  Ca  (1901),  82  Minn.  331,   71    N.    W.   1086;    Allen   v. 

Minn.  336,  85   N.  W.  13,  that  a  defect  Cooley  (1898),  53  S.  C.  77.  30  S.  E.  721  ; 

of  parties  plaintiff,  when  the  question  is  Howe  v.  Harper  (1900),  127  N.  C.  356,  37 

raised  bj  answer,  does  not  entitle  the  de-  S.  £.  505 ;  Medano  Ditch  Co.  v.  Adams 

fendant  to  a  rerdict  on  the  merits,  bnt  (1902),  29  Colo.  317,  68  Pac.  431;  Prich- 

onl J  to  a  dismissal ;  bat  if ,  in  snch  a  case,  a  ard's  Executrix  o.  Peace  (1895),  98  Ky. 

motion  to  dismiss  is  not  made  upon  proof  of  99,  32  S.  W.  296;  Kittenhouse  t;.  Clark 

the  defect  of  parties  plaintiff,  the  objection  (1901 ),  1 10  Ky.  149,  61  S.  W.  33  ;  Radant 

is  waived.    And  in  Atcheson,  Topeka,  etc  v.  Werheim    Mfg.  Co.   (1900),  106   Wis. 

Rv.  Co.  0.  Hncklebridge  (1901),  62  Kan.  600,   82   N.   W.   562;    Osbom   v.   Logus 

506,  64  Pac.  58,  it  was  held  that  the  Code  (1895).  28  Ore.  306,  42  Pac  997 ;   Ross 

provision  requiring  defects  in    petitions  v.  Page  (1902),  11  N.  D.  458,  92  N.  W. 

other  than  those  appearing  on  face  of  822;  Bates-Smith  Iny.  Co.  v.  Scotr(1898), 

same  to  be  set  up  by  answer,  does  not  56  Neb.  475,  76  N.  W.  1063 ;  Coe  v.  Au- 

apply  to  a  petition  by  a  partner  who  con-  derson  (1894),  92  Iowa,  515,  61   N.   W. 

ceals  the  &ct  of  partnership  and  wrong-  177;  Hellams  v.  Prior  (1902),  64  S.   C. 

folly  brings  suit  in  his  own  name  for  an  296,  43    S.   E.    25 ;    Wyman  v.   Herard 

injury  to  partnership  property.    In  such  (1899),  9  Okla.  35,  59  Pac.  1009. 

case  defendant,  if  ignorant  of  partnership  A  plea  in    abatement  for  defect    of 

until  disclosed  upon  the  trial,  may  then  parties  must  show  affirmatiyely  the  names 

raise    the    question    without    amending  of  the  parties  omitted,  that  they  are  alive, 

answer.    See  dissenting  opinions  herein,  and  that  they  are  within  the  jurisdiction 

A  demurrer  to  a  petition,  stating  in  of  the  court:  Cone  v.  Cone  (1901),  61  S.  C. 

general  terms  that  "  there  are  no  proper  512, 39  S.  E.  748.    A  demurrer  or  plea  on 

parties,"  is  too  vague  and  general.    It  the  ground  of  defect  of  parties  should 

should  point  out  who  would  be  proper  show  in  what  the    defect  consists    and 

parties :    Dawson  p.  Equitable  Mortgage  should  name  the  party  not  joined :  Emer- 

Co.  (1899),   109  Ga.  389,  34  S.  E.  668;  son  v.  Schwindt  (1900),  108  Wis.  167,  84 

Parker  p.  Cochran  (1895),  97  Ga.  249,  22  N.   W.   186;   Johnson    v.  Gooch  (1894), 

S.  E.  961  .J     Also  Meriitt  v.  Walsh,  32  114  N.  C  62,   19  S.    E.  62 ;   Boseker  v. 

N.  Y.  685;  Donnell  o.  Walsh,  33  N.  Y.  Chamberlain  (1903),  —  Ind.  — ,  66  N.  E. 

43;  8.  c   6  Bosw.  621 ;  Gock  v.  Keneda,  448. 

29  Barb.   120;   Umsted  v.  Buskirk,   17  The  objection  of  defect  of  parties  can- 

Ohio  St  113;  Dickinson  v.  Yanderpoel,  not  be  raised  for  the  first  time  on  ap- 

5  N.  Y.  Sup.  Ct.  168.    See  also  Trenor  peal:  Thompson  t*.  Rush  (1902),  —  Neb. 

r.  Cent  Pac.  R.  R.,  50  Cal.  222 ;  Maxwell  — ,    92    N.    W.    1060;    nor    by    an    in- 

r.  Pratt,  24  Hun,  448  (an  answer  setting  struction :  Loomis  v.  HoUister  (1902),  75 

Qp  a  defect  of  parties  must  give  the  names  Conn.  275,  53  Atl.  579 ;  Osborn  v.  Logus 

of  the  plaintiffs  to  be  joined).  (1895),   28  Ore.   306,  42  P:  c.  995;  nor 

^  [Engel  V.   Dado    (1902),   —   Neb.  by  oral  demurrer  at  the  trial :  Shull  v. 

—,  92   N.   W.  629;   Hannegan   v.  Roth  Caughman  (1898),  54  S.  C.  203,  32  S.  E. 

(1896),12  Wash.  695, 44  Pac.  256;  Stephens  301;  nor  is  it  ground  for  dismissing  the 

V.  Harding  (1896),  48  Neb.  659,  67  N.  W.  complaint  on  the  trial  upon  the  merits: 

"46 ;  Bridge  Co.  v.  Fowler  (1895),  55  Kan.  Radant  p.  Werheim  Mfg.  Co.  (1900),  106 

n,  39  Pac  727 ;  Gilland  v.  Union  Pac.  Ry.  Wis.  600,  82  N.  W.  562  ;  nor  can  it  be 

^0.  (1895),  6  Wyo.   185,  43   Pac.   508;  raised  by  motion  for  a  new  trial :  Mather 

Moore  V.  Bevier  (1895),  60  Minn.  240,  62  v.  Dunn  (1898),  11  8.  D.  196,  76  N.  W. 
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and  this  is  plainly  the  correct  rule,  that  a  demurrer  for  want  of 
sufficient  facts  does  not  raise  the  question  of  a  defect  —  non- 
joinder—  of  plaintiffs  or  defendants.^ 

§  125.  *  208.  Meaning  of  Want  of  Legal  Capacity  to  Sae.  A 
demurrer  or  defence  for  this  cause  must  relate  exclusively  to 
some  legal  disability  of  the  plaintiff,  —  such  as  infancy,  cover- 
ture, idiocy,  and  the  like,  —  and  not  to  the  absence  of  facts 
sufficient  to  constitute  a  cause  of  action.^  The  facts  constitutiiig 
a  cause  of  action  may  be  sufficiently  averred,  and  yet  the  plaintiff 
may  not  have  a  legal  capacity  to  sue.  The  objection  that  the 
plaintiff  has  not  legal  capacity  cannot,  therefore,  be  raised  aod 


922.]  See,  howcTcr,  post,  §  *  287,  to  the 
effect  that  the  objection  of  the  defect  of 
indispensable  parties  is  not  so  waived  in 
eqnitable  suits. 

1  Umsted  u.  Boskirk,  17  Ohio  St  113. 
Nevil  V.  Clifford,  55  Wis.  161 ;  Whipper- 
man  v.  Dunn,  124  Ind.  349.  [To  the 
same  effect  are  Walton  v.  Washburn 
(1901),  Ky.,  64  S.  W.  634;  BeU  v.  Men- 
dcnhall  (1898),  71  Minn.  331,  73  N.  W. 
1036;  Carskaddon  v.  Pine  (1899),  154 
Ind.  410.  56  N.  £.  844 ;  Boseker  v.  Cham- 
berlain (1903),  —  Ind.  ~,  66  N.  £.  448; 
Beyer  t;.  Town  of  Crandon  (1898),  98 
Wis.  306,  73  N.  W.  771 ;  Ross  v.  Page 
(1902),  11  N.  D.  458,  92  N.  W.  822 ;  Svan- 
burg  V.  Fosseen  (1899),  75  Minn.  350,  78 
N.  W.  4.] 

^  [When  the  plaintiff's  incapacity  to  sue 
appears  on  the  face  of  the  complaint  the 
objection  must  be  taken  by  demurrer  or  it 
is  waived :  Blackwell  v.  British- American 
Co.  (1902),  65  S.  C.  105,  43  S.  £.  395; 
Cooper  V.  The  People  (1900),  28  Colo.  87, 
63  Pac.  314;  Meyer  v.  Barth  (1897),  97 
Wis.  352,  72  N.  W.  748 ;  Swing  v.  White 
Kiver  Lumber  Co.  (1895),  91  Wis.  517, 
65  N.  W.  174.  When  it  does  not  appear 
on  the  face  of  the  pleading,  the  remedy  is 
by  answer :  Clark  v,  Carey  ( 1 894),  41  Neb. 
780,  60  N.  W.  78  ;  Blackwell  v.  British- 
American  Co.  (19U2),  65  S.  C.  105, 43  S.  E. 
395 ;  Hankinson  v.  Charlotte,  etc.  R.  R.  Co. 
(1893),  41  S.  C.  1,  19  S.  E.  206.  In  either 
case  the  grounds  of  the  objection  must  be 
specified:  Blackwell  v.  British- American 
Co  (1902),  65  8.  C.  105,  43  S.  E.  395,  and 
they  cannot  be  shown  under  a  general 
denial:  Hicks  v.  Beam  (1893),  112  N.  C. 


642,  17  S.  E.  490 ;  Hankinson  v.  Charlotte, 
etc  R.  R.  Co.  (1893),  41  S.  C.  1,  19  S.  E. 
206.    Held  in  State  v,  Ohio  Oil  Co.  (1897), 
1 50  Ind.  2 1 ,  49  N.  E.  809,  that  the  capsdty 
of  the  State  to  sue  should  be  qoestiooed 
by  demurrer  under  the  second  statnto^ 
ground,  —  want  of  legal  capacity  to  soe. 
Gager  t;.  Marsden  (1899),  101  Wis.  598, 
77  N.  W.  922 :    Mere   error  of  the  trill 
court  in  making  substitution  of  piamtitU 
does  not  go  to  the  legal  capacity  of  the 
substituted    plaintiffs  to  sue,  and  on  s 
demurrer  for  want  of  such  capacity  the 
complaint  stands  as  if  the  action  were 
originally  commenced  by  the  sobstitnted 
plaintiffs.   Rogers  r.  Levy  (1893).  36  Neb. 
601,  54  N.  W.  1080:  A  judgment  of  dis- 
missal on  the  ground  of  want  of  legal 
capacity  to  sue  is  not  a  bar  to  a  fntnie 
action  on  the  same  cause  of  action.   Ward 
V.  Petrie  (1898),  157  N.  Y.  301,  51  N.  E. 
1002 :  The  ground  of  demurrer  that  the 
plaintiff  has  not  leiral  capacity  to  sue  does 
not  apply  to  a  receiver  duly  appointed  in 
supplementary    proceedings,    where  the 
defendant  claims  that  he  cannot  maiotaui 
the  action  by  reason  of  the  nature  of  the 
relief  sought.      Such    objection  is  doi 
waived  by  failure  to  plead  or  demur. 

In  order  that  tliis  question  maj  be 
raised  by  demurrer,  the  want  of  capaatj 
to  sue  must  affirmatively  appear  on  the 
face  of  the  complaint,  and  hence  it  is  oot 
enough  that  the  complaint  fails  to  i^ 
that  the  plaintiff  has  capacity  to  v^' 
Locker.  Kluuker  (1898).  l23Cal.  M1.55 
Pac.  993 ;  Northrup  v.  A.  G.  Will*  Uro 
ber  Co.  (1902),  65  Kan.  769,  70  Pic 879] 
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relied  upon  under  a  demurrer  for  want  of  sufficient  facts,  nor  the 
objection  of  a  want  of  facts  under  a  demurrer  alleging  an  absence 
of  legal  capacity.* 

§  126.  *  209.  Effect  of  Misjoinder  of  Parties  Plaintiff.  Common 
Law  and  Bquity  Rules.  A  misjoinder  of  parties  plaintiff  is  not 
made  a  specific  ground  of  demurrer,  or  mentioned  as  a  defence, 
except  [in  a  few  of  the  codes].*  At  the  common  law  two  or 
more  persons  could  not  be  joined  as  plaintiffs  in  an  action  upon 
coDtract,  unless  they  possessed  a  joint  right;  and  if,  on  the  trial. 


^  [^State  ex  rd.  v.  Moores  (1899)»  58 
Neb.  285, 78  N.  W.  529 ;  Berkin  v.  Marsh 
(1896),  18  Mont.  152,  44  Pac.  528,  where 
it  yna  held  that  legal  disability  to  sae 
pertains  to  the  person  desiring  to  sue,  and 
not  to  the  cause  of  action,  and  the  fact 
that  the  canse  of  action  has  not  accrued 
does  not  give  rise  to  the  objection  of  dis- 
abilitj  to  sue.  To  the  same  effect  see 
Weirich  v.  Hodge  (1899),  lOI  Wis.  621, 
77  N.  W.  906.  See  also  Zinn  v,  Baxter 
(1901),  65  Ohio  St.  341,  62  N.  £.  327, 
where  it  was  held  that  the  fact  of  an  as- 
signment of  the  cause  of  action,  upon 
which  plaintiff  sues,  before  the  commence- 
ment of  the  action,  goes  not  to  plain- 
tiff's capacity  to  sue  but  to  the  right  of 
action. 

The  following  cases  support  the  rule 
stated  in  the  text:  ^tua  Life  Ins.  Co. 
V.  SeUers  (1899),  154  Ind.  370,  56  N.  E. 
97;  Bern  v.  Shoemaker  (1895),  7  S.  D. 
510. 64  N.  W.  544 ;  Coddington  v.  Canaday 
(1901),  157  Ind.  243,  61  N.  E.  567;  Rada- 
ban^h  v.  Silvers  (1893),  135  Ind.  605,  35 
N.  E.  694;  Knight  v.  Jje  Bea  (1897),  19 
Mont.  228,  47  Pac.  952 ;  Birmingham  v. 
Cheetham  (1898),  19  Wash.  657,  54  Pac. 
37. 

But  the  question  of  the  right  of  plain- 
tiff to  maintain  the  action  may  be  raised 
by  general  demurrer  :  Kinsley  v.  Kinsley 
(1897),  150  Ind.  67,  49  N.  E.  819 ;  Ameri- 
can Trust, etc.  Bank  o.McGettigan  (1899), 
152  Ind.  582,  52  N.  E.  793.] 

De  Bolt  V.  Carter,  31  Ind.  355;  Berk- 
shire r.  Shnltz,  25  Ind.  523;  People  v. 
Crooks,  53  N.  Y.  648 ;  Haire  u.  Baker,  5 
N.  Y.357  ;  Fulton  F.  Ins.  Co.  r.  Baldwin, 
37  N.  Y.  648;  Allen  v.  Buffalo,  38  N.  Y. 
280 ;  Palmer  v  Davis,  28  N.  Y.  242  ;  Bank 
of  LowviUe  p.  Edwards,  11  How.  Pr.  216  ; 


Viburt  V.  Frost,  3  Abb.  Pr.  120;  Myers  v. 
Machado,  6  Abb.  Pr.  198, 14  How.  Pr.  149 ; 
Hobart  v.  Frost,  5  Duer,  672;  Saxton  v. 
Seiberling,  48  Ohio  St.  554.  In  New 
York,  a  corporation  is  not  required  to 
aver  the  acts  creating  its  corporate  char^ 
acter;  and,  in  an  action  by  a  bank  where 
the  complaint  omitted  any  such  allega- 
tion, a  demurrer  on  the  ground  of  a  want 
of  legal  capacity  was  overruled.  Phceuix 
Bk.  of  N.  Y.  V.  Donnell,  40  N.  Y.  410, 
41  Barb.  571.  As  to  legal  'capacity  to 
sue,  see  Excelsior  Petroleum  Co.  t;.  Lacey, 
63  N.  Y.  422 ;  Beers  v.  Shannon,  73  id. 
292,  297;  Minneapolis  Harvester  Works 
V.  Libby,  24  Minn.  327  ;  White  Oak  Dist. 
Tp.  V.  Oskaloosa  Dist.  Tp.,  44  Iowa,  512; 
Smith  17.  Peckham,  39  Wis.  414;  Rogers 
V.  Lafayette  Agr.  Works,  52  Ind.  296; 
De  Bolt  V.  Carter,  31  id.  355;  Langsdale 
V.  Girton,  51  id.  99;  Perkins  v.  Stimmel, 
114  N.  Y.  359;  Bray  v.  Black,  57  Ind. 
417 ;  Wilhoit  v.  Cunningham,  87  Cal. 
453;  Seville  v.  Cox.  109  N.  C.  265; 
Brookmire  v.  Rosa  (Neb.  1892),  51  N.  W. 
840;  Farrell  o.  Cook,  16  Nebr.  483;  Pence 
V.  Aughe,  101  Ind.  317 ;  Campbell  v.  Camp- 
bell, 121  id.  178;  Murray  u.  McGarigle,69 
Wis.  483.  The  demurrer  must  be  overruled 
if  any  one  of  several  plaintiffs  has  capacity 
to  sue.  O'Callaghan  v.  Bode,  84  Cal.  689. 
[The  question  of  plaintiff's  rapacity  to 
sue  cannot  be  raised  by  an  intervenor: 
Pitts  Agricultural  Works  v.  Baker  (1898), 
1 1  S.  D.  342,  77  N.  W.  586.] 

3  [^This  is  made  a  specific  ground  of 
demurrer  in  the  following  codes:  Colo- 
rado, §  50 ;  Nevada,  §  40 ;  New  York, 
§  488 ;  Idaho,  Code  Civ.  Pro.  ( 1 901 ),  §  3206 ; 
Montana,  §680;  Utah,  Rev.  St.  (1898), 
§  2962;  Wyoming,  Rev.  St.  (1899), 
§  3535  ;  Missouri,  Rev.  St.,  1899,  §  598.] 
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they  failed  to  establish  such  right  as  alleged  residing  in  all.  a 
nonsuit  was  inevitable.  If  two  or  more  peiBons  were  united  &s 
plaintiffB  in  a  legal  action  based  upon  their  right  of  property  Id 
lands  or  chattels,  they  must  necessarily  have  been  either  joiDt 
owners  or  owners  in  common,  and  a  failure  to  prove  the  joint 
right  of  action  was  followed  by  the  same  consequence,  —  a  defeat 
of  all  the  plaintiffs.  In  equity,  no  such  doctrine  prevailed; 
because  when  two  or  more  persons  were  made  plaintiffs  in  the 
same  action  it  by  no  means  followed  that  they  held  and  alleged 
a  joint  right  residing  in  themselves.  When,  therefore,  there  was 
an  improper  or  unnecessary  union  of  co-plaintiffs  in  an  equity 
action,  the  suit  did  not  necessarily  fail  as  to  all ;  the  bill  might 
be  dismissed  at  the  hearing  as  to  certain  of  the  plalDtiffs,  and  a 
decree  rendered  for  the  others;  or  some  might  be  struck  off, 
upon  motion,  at  any  stage  of  the  proceedings,  and  the  cause  go 
on  in  the  name  of  the  residue. 

§  127.  "  210.  Same  Subject  nndcr  the  Code*.  PrelimlnuT 
AnalyaiB.  Has  any  change  in  these  conceptions,  and  in  the  prac- 
tical rules  derived  from  them,  been  wrought  by  the  codes  of  pro- 
cedure? If  the  old  distinction  between  joint  legal  rights  and 
several  legal  rights  is  maintained ;  if  the  ancient  notion  of  the 
common  law,  that  two  or  more  parties  plaintiff  in  a  legal  action, 
brought  upon  a  contract  or  upon  the  ownership  of  land  or  chattels, 
must  hold  a  joint  cause  of  action,  is  still  preserved,  with  all  of 
its  technical  incidents;  if  it  be  considered  that  the  reform 
legislation  has  confined  its  equitable  doctrine  as  to  parties  to 
equitable  actions  alone,  nhile  it  has  left  the  doctrines  regulat- 
ing legal  actions  untouched,  —  then  no  change  has  been  wrought 
in  the  practical  rules  which  determine  the  effect  of  a  misjoinder 
of  plaintiffs,  as  stated  in  the  foregoing  paragraph.  Under  this 
assumption,  a  misjoinder  of  plaintiffs  in  a  legal  action,  brought 
upon  a  contract  or  upon  property  in  lands  or  chattels,  must 
now,  as  formerly,  entail  the  consequence  of  a  complete  failure; 
while  now,  as  formerly,  a  misjoinder  of  plaintiffs  in  an  equity 
suit  does  not  entail  such  a  consequence;  a  judgment  can  be 
recovered  by  a  portion  of  the  plaintiffs,  and  the  action  be 
dismissed  as  to  the  residue.  If,  on  the  other  hand,  the  system 
is  to  be  accepted  and  acted  upon  in  the  spirit  which  designed 
it, — if  its  requirements  as  to  parties,  which,  as  is  universnlk 
conceded,  enact  the  established  doctrines  of  the  equity  courta, 
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extend  the  one  principle  to  all  actions,  legal  as  well  as  equi- 
table, —  then  there  is  a  single  rule  governing  all  actions,  and, 
so  far  as  the  dogmas  of  the  common  law  are  inconsistent  there- 
with, they  are  necessarily  abrogated,  and  form  no  part  of  the 
reformed  American  procedure.  The  most  conspicuous  and  char- 
acteristic of  these  dogmas  are  the  notions  as  to  joint  rights, 
and  as  to  the  impossibility  of  severing  in  the  judgment  when 
such  rights  have  been  averred  as  the  causes  of  action;  and 
these  notions  must  be  abandoned,  if  full  force  and  effect  are 
to  be  given  to  the  language  used  by  the  legislature.  The 
whole  discussion  is  thus  reduced  to  a  single  question:  Are 
these  provisions  of  the  code  to  be  accepted  in  their  entirety, 
with  all  their  legitimate  and  necessary  consequences,  or  are 
they  to  be  limited  and  restricted  by  some  exception  grafted 
upon  them  by  the  courts,  and  are  their  consequences  to  be 
abridged  and  their  operation  to  be  confined  to  those  actions 
which,  under  the  former  system,  would  have  been  called  equi- 
table? I  have  already,  in  the  former  portion  of  this  section, 
stated,  as  the  guiding  principle  of  interpretation  adopted  by 
most  of  the  courts,  the  doctrine  that  the  equitable  rules  of  the 
codes  were  to  be  applied  in  all  actions,  whatever  be  their  nature. 
This  is  certainly  the  inference  to  be  drawn  from  the  judicial 
decisions  when  a  general  theory  of  interpretation  was  the  subject  of 
discussion;  and  one  theory,  when  accepted,  ought,  beyond  a 
doubt,  to  be  carried  out  in  all  the  minor  details,  in  the  work  of 
creating  all  the  practical  rules  for  administering  justice,  if  any 
consistent  and  symmetrical  result  is  desired.^  But  unfortunately, 
in  comparing  the  decided  cases,  and  in  endeavoring  to  deduce 
from  them  a  body  of  practical  rules,  we  shall  find  so  much  in- 
consistency and  vacillation  in  the  judgments  of  even  the  same 
tribunals,  that  we  are  sometimes  forced  to  doubt  whether  any 
general  principle  of  construction  was  ever  intended  to  be  adopted 
by  the  courts,  whether  they  ever  accepted  any  theory  of  inter- 
pretation, and  proceeded  to  work  from  it  as  a  foundation  in 
constructing  a  system  of  procedure.  In  i-egard  to  the  particular 
matter  now  under  consideration,  if  we  collect  and  compare  the 

^  [The  Sapreme  Coart  of  Wisconsin,  in  dealing  with  the  snbject  is  set  out  in  full 

the  Tery  recent  case  of  Castle  v.  Madison  as  follows :  "  Under  the  technical  rules  of 

(1902),  113  Wis.  346,  89  N.  W.  156,  so  the  common  law  it  was  not  considered 

fnlly  and  clearlj  supports   the  author's  possible  for  two  or  more  persons  to  be 

tiewg,  that  the  portion  of  the  opinion  united  as  plaintiffs  in  the  same  action 
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decisions  which  have  been  made  in  the  different  States,  it  will  be 
di£Bcult,  if  not  impossible,  to  say,  upon  their  authority,  that  any 
defiDite  rule  has  been  established  determining  the  effect  of  a 
misjoinder  of  plaintiffs. 

§  128.  *  211.  BCUjolndfti  of  PlalntUb  no  D«(«do«  In  «ii  Bqtd- 
tabie  AoUon.  It  is  certainly  settled  beyond  a  doubt  that,  id 
all  equitable  actions,  and  in  all  aclions  where,  upon  equitable 
jMinciples,  a  co-plaintiff  may  sometimes  be  added,  not  because  he 
is  jointly  interested  with  the  other,  but  because  his  presence  as  a 
party  is  considered  necessary  to  a  complete  determination  of  the 
issues,  —  as  where  a  husband  is  sometimes  added  in  an  actioo 
brought  by  a  wife  touching  her  separate  property, —  the  equitable 
rule  applies  in  its  full  force,  and  a  misjoinder  of  plaintiffs  is  not 
a  defence  to  the  suit;  it  is  neither  a  ground  of  demurrer,  nor  can 
it  be  set  up  in  the  answer  as  a  bar  to  the  relief  demanded  in  the 


in  iLterestf  anlen  the  b«ueHt  of  the  cod-  agciied  in  eqaitr.  Tlie  groM  nmge  uf 
tnct  belonged  to  theni  as  a  onlt,  &nd  an-  precedeuw  on  this  rabject  may  be  fonml 
less  the  right  In  ibein  was  created  nt  the  in  any  t«xt-book  on  equity  jariipmdenn. 
same  time  and  by  the  same  act.  And  the  It  ia  plain  frum  a  cnraury  reading  of  tbc 
tame  mte  wm  applied  to  the  joinder  of  lertionaof  ODr  itatntementiuDed  that  thej 
defendaDts,  The  common  law  knevrnoth-  are  broad  and  compreheDBive  tnoogh  lo 
ing  of  defendant*  agaJnat  whom  a  judg-  cover  the  entire  Geld  of  ancient  eqaii; 
ment  for  the  entire  amoant  of  debt  and  nileg.  Tbey  are  nithont  exception  i>r 
damaj^  was  nut  to  be  rendered,  nor  of  limitation,  and  aanally  hare  been  cod- 
defeudanla  who  become  liable  at  different  Htmed  at  being  of  equal  breadth  and  scope 
tiQie>,and  uponseparateinstruments,  .  .  .  with  (he  ruleaof  eqnityai  adminiataredin 
The  revolotioQ  contemplated  by  the  code  England  when  applied  to  enita  in  eqiiij- 
hai  been,  in  a  mearare,  defeated  by  at-  It  is,  perhaps,  to  be  regretted  that  tht 
tempting  to  interpret  it  according  to  com-  early  expositors  of  the  code  should  hire 
mon-law  principles.  It  waa  deemed  that  found  it  neceraary  to  apply  ita  langnagt 
it  hod  not  aboliahed  the  ancient  legal  coo-  in  one  way  as  to  legal  actiont,  and  the 
ceptions  aa  to  parties  and  joint  rightn  and  same  Inugnage  in  another  way  as  to  raiu 
liabilities,  aud  hence  the  code  was  fenced  tn  equity.  1'he  natural  and  fandamenul 
aronnci  by  a  series  of  decisions  on  this  sub-  ideas  which  pef  med  to  control  in  auiU  is 
ject  rendorini;  it  much  less  revolutionary  equity  were  that  the  suit  should  be  pron- 
tban  its  fiamen  evidently  designed.  It  cated  by  the  party  really  in  interest,  il- 
has  been  said  —  and  the  statement  appeals  though  there  might  be  joined  with  him 
to  ns  with  considerable  force  —  that  these  others  who  had  an  interest  in  the  subject- 
ancient  rules  of  the  common  law  ought  to  matter  and  in  the  relief  sought,  aud  ibtl 
have  hnt  meagre  weight  as  against  the  all  persons  whose  preaeace  was  Decessatr 
plain  and  obvious  purpose  of  the  coile  to  to  a  complete  determination  of  the  que*- 
simplify  and  remove  the  ilifficnltlea  of  the  tious  involved  should  be  made  partite,  w 
former  practice.  The  rules  of  practice  that  in  one  decree  their  rights,  iWnn. 
under  the  n^^ime  of  equity  were  in  every  interests,  and  liabilitiea,  bowerer  varying 
way  different  from  theie  legal  doctrines,  in  importance  or  extent,  might  be  adjidi- 
The  legal  notion  of  a  necessary  unity  in  cated  and  enforced  by  the  coort."] 


MISJOINDER  OF   PLAINTIFFS.  185 

complaint  or  petition.^  The  name  of  the  unnecessary  plaintiff 
may  be  struck  out  by  the  court,  upon  motion ;  or,  if  the  cause 
proceeds  to  trial,  a  judgment  may  be  rendered  in  favor  of  the 
plaintiff  entitled  thereto,  and  the  action  dismissed  as  against  the 

others.^    The  changes  made  by  the  codes  themselves,  and  also 

by  special  statutes  relating  to  the  property  rights  of  married 
women,  have  certainly  extended  this  rule  to  many  cases  not 

^  ptf isjoinder  was  held  by  the  Supreme  That  element  is  the  allegation  of  fraud 
Court  of  Indiana  to  constitute  a  defence  in  and  misrepresentation  of  the  defendants 
an  action  which,  while  not  strictly  equita*  aa  to  the  amount  Mrs.  Mcintosh  had  re- 
ble,  involved  an  eqnitable  cause  of  action,  ceived  from  the  estate  of  her  father  on 
This  was  the  case  of  Mcintosh  v.  Zaring  the  compromise.  .  .  .  While  neither  one 
(1897),  ISO  Ind.  301,49  N.  E.  164.  Three  of  the  firms  of  attorneys  in  the  contract 
firms  of  attorneys  had  executed  a  contract  mentioned  were  interested  in  either  of  the 
vith  defendants,  by  the  terms  of  which  an  other  firms  recovering  thereon,  so  as  to 
action  was  to  be  brought  by  the  said  at-  enable  them  to  join  in  a  suit  thereon,  yet 
torueys  to  set  aside  the  will  of  the  father  they  were  all  interested  in  the  other 
of  one  of  the  defendants.  Each  firm  was  to  element  which  was  essential  to  be  estab- 
receive  one-third  of  the  total  fee,  said  total  lished,  without  which  neither  of  thera 
to  amount  to  a  certain  per  cent  of  the  sum  could  recover,  namely,  the  fraud  by  which 
defendant  should  realize  oat  of  the  estate  they  had  been  induced  to  accept  a  smaller 
of  her  father,  whether  by  suit  or  com-  sum  in  full  settlement  and  discharge  of 
promise.  The  attorneys  fully  performed  the  contract  than  was  really  due  them 
the  contract  on  their  part,  but  defendant  In  other  words,  they  were  all  alike  inter- 
falsely  and  fraudulently  represented  to  ested  in  avoiding  the  settlement."  There 
them  that  she  had  received,  as  the  result  was  no  specific  prayer  to  have  the  settle- 
of  the  compromise  entered  into,  $50,000  ment  set  aside,  but  the  facts  showed  plain- 
from  her  father's  estate,  whereas  in  fact  tiffs  entitled  to  it,  and  the  court  held  it 
she  had  received  the  sum  of  $250  000.  proper  to  grant  such  relief  under  the  geu- 
Relying  on  her  representations  plaintiffs  eral  prayer.  Accordingly  the  court  held 
settled  with  her  on  the  basis  of  $50,000.  that  in  respect  of  this  joinder  the  com- 
When  the  fraud  was  discovered  this  action  plaint  was  not  bad  for  want  of  sufficient 
▼as  brought,  the  members  of  the  three  facts. 

firms  joining  as  plaintiffs,  demanding  But  the  administratrix  of  one  of  the 
jndgment  for  the  amount  still  due  and  attorneys  had  joined  as  plaintiff,  although 
nnpaid  on  the  contract,  and  other  proper  under  the  law  the  partnership  assets  went 
relief.  One  of  the  members  of  one  of  the  to  the  survivor.  Hence  she  had  no  inter- 
firms  had  previously  died,  and  his  admin-  es£  in  the  action.  And  on  this  account 
istratrix  joined  as  plaintiff.  The  com-  the  con rt  held  the  complaint  bad  as  against 
plaint  alleged  the  contract,  the  settlement,  the  demurrer,  as  to  all  the  plaintiffs,  not- 
and  the  facts  constituting  the  fraud.  De-  withstanding  that  the  equitable  cause  of 
fendants  filed  a  general  demurrer  for  want  action  for  setting  aside  the  settlement 
of  facts.  had  been  deemed  sufficient  to  warrant  the 

The  court  held  that  the  contract  was  joinder  of  the  firms  of  attorneys, 

several  as  to  each  firm  of  attorneys,  and  See  also  People,  ex  rei.  v.  District  Court 

hence  did  not  create  a  joint  right  of  action  (1893),  18  Colo.  203,  32  Pac.  819,  which 

in  said  attorneys.    "  But,"  said  the  court,  is  controlled  by  the  statute  making  mis- 

"  there  is  an  element  in  the  complaint  be-  joinder  of  plaintiffs  aground  of  demurrer.^ 

yond  the  scope  of  the  mere  written  con-  '  Ackley  v.  Tarbox,  31   N.  Y.  564  ; 

tract  that  exerts  an  influence  upon  the  Allen  v.  Buffalo,  38  N.  Y.  280 ;  QEucera  v. 

right  of  the  several  obligees  or  payees  Kucera.(1893),  86  Wis.  416,  57  N.  W.  47.3 
therein  to  maintain  a  joint  action  thereon. 
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strictly  equitable,  even    to  cases  which  could    not    have  been 
maintained  at  all  while  the  common  law  was  in  its  integrit). 

§  129.    *  212.    Doctrine  that  Demurrer  wiU  lie  or  DismiMal  ai  to 
Party  improperly  Joined.     There   is    another  class   of   decisioDS, 
made  in  actions  of  a  similar  nature  to  those  last  mentioned,  — 
that  is,  actions  strictly  equitable,  and  those  in  which  a  plaintiff 
is  added  in  pursuance  of  a  supposed  positive  rule  of  practice, 
although  no  joint  legal  right  is  alleged,  —  in  which  it  has  been 
held  that,  if  the  misjoinder  of  a  plaintiff  appears  upon  the  face 
of  the  complaint  or  petition,  the  defendant  may  demur  as  against 
the  party,  thus  improperly  joined,  on  the  ground  that  the  plead- 
ing does  not  state  facts  sufiScient  to  constitute  a  cause  of  action 
in  his  favor;  or,  if  no  demurrer  is  interposed,  the  same  objection 
may  be  raised  at  the  trial,  and  the  action  dismissed  as  to  him. 
If  the  misjoinder  does  not  appear  upon  the  face  of  the  pleading, 
the  defence  must  be  set  up  in  the  answer.^     The  principle  of  this 
class  of  decisions   is   the   same  as  that  involved  in   the  cases 
described  in   the  preceding   paragraph.     The   actions  in  which 
this  method  of  raising  the  objection  of  a  misjoinder  is  permitted, 
may  be  equitable  or  may  be  legal;  but,  if  the  latter,  they  are 
not  based  upon  a  joint  legal  right  alleged  to  be  held  by  all  the 
plaintiffs.     In  all  of  them  the  right  of  action  is  assumed  to  be 
possessed  by  one  or  more  of  the  plaintiffs,  who  are  the  real  parties 
in  interest,  and  the  other  parties  are  added  through  some  sup- 
posed requirement  of  form  or  of  policy. 

§  130.  *  213.  Misjoinder  Fatal  as  to  all  the  PlaintiilB  in  a  Legal 
Action.  View  of  some  Courts.  We  are  finally  brought  to  the 
case  of  an  action  strictly  legal  in  its  nature,  brought  by  two  or 
more  plaintiffs  in  whose  favor  a  joint  right  is  averred  as  the 
ground  of  recovery.  The  courts  of  some  States  have  distinctly 
asserted  and  applied  the  ancient  common-law  rule  under  these 
circumstances,  notwithstanding  the  provisions  of  the  codes,  and 
notwithstanding  even  the  liberal  scheme  of  interpretation  which 


1  Palmer  v,  Davis,  28  N.  Y.  242. 
Palmer  aud  wife  sued  on  an  award  made 
in  her  favor.  The  Court  of  Appeals  held 
that  the  husband  was  not  a  proper  plain- 
tiff;  that,  as  this  appeared  on  the  face  of 
the  complaint,  the  defendant  might  have 
demurred  generally  as  to  him;  and  that 
the  same  ol)jection  could  be  raised  on  the 
trial,  and  the  complaint  di»misbed  as  to 


him,  but  not  as  to  both.  No  joint  caoM  of 
action  was  here  alleged,  although,  ro«<- 
nally^  the  action  was  joint.  See  al^ 
WiUard  i-.  Reas,  26  Wis.  540,  544,  which 
holds  that,  in  an  action  bv  two  or  more 
plaintiffs,  a  general  demurrer  ngaiust  al 
these  plaintiffs,  on  the  ground  of  a  want 
of  sufficient  facts,  is  bad  if  a  good  can;* 
of  action  is  alleged  iu  favor  of  one  of  tbeui^ 
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had,  as  a  general  theory^  been  adopted  by  the  same  tribunals. 
When,  in  such  an  action,  a  joint  right  is  averred  as  arising  from 
contract  or  from  the  ownership  of  land  or  chattels,  while  in  fact 
no  joint  right  in  all  exists,  but  only  a  several  right  held  by  one 
or  a  joint  one  held  by  some,  this  error,  according  to  the  con- 
struction now  stated,  goes  to  the  entire  proceeding  and  defeats 
the  suit  as  against  all  the  plaintiffs.  If  the  error  appears  upon 
the  face  of  the  complaint  or  petition,  the  objection  may  be  raised 
by  a  general  demurrer  interposed  against  all  the  plaintiffs,  on 
the  groimd  that  facts  sufficient  to  constitute  a  cause  of  action  are 
not  stated  in  the  pleading;  and,  in  the  absence  of  a  demurrer, 
the  same  objection  may  be  taken  at  the  trial  by  a  motion  for  a 
nonsuit  or  for  a  dismissal  of  the  action.  Finally,  if  the  error  is 
not  apparent  on  the  face  of  the  pleading,  the  defence  may  be  set 
up  in  the  answer,  and  is,  perhaps,  admissible  under  the  general 
denial.  This  is  plainly  the  original  common-law  doctrine,  un- 
affected by  the  reform  legislation,  and  it  proceeds  upon  the 
assumption  that  the  cause  of  action  is  a  joint  one,  that  this 
attribute  of  jointness  is  as  essential  to  the  maintenance  of  the 
alleged  right  as  any  other  material  fact,  and  that  the  inability  to 
establish  the  particular  averment  is  not  a  mere  variance,  but  is  a 
complete  failure  of  proof. ^    As  an  illustration:  if  the  complaint 


1  Bar^;e8  v,  (^Neil,  13  Ohio  St  72 ; 
Masters  v.  Freeman,  17  Ohio  St.  323; 
De  Bolt  V.  Carter,  31  Ind.  355 ;  Goodnight 
r.  Goar,  30  Ind.  418 ;  Berkshire  v.  Scboltz, 
25  Ind.  523 ;  Lipperd  v.  Edwards,  39  Ind. 
165;  Estabrook  v.  Messeramith,  18  Wis. 
545 ;  Frans  v.  Yoang,  24  Iowa,  375 ;  Gi- 
rand  v.  Beach,  3  B.  D.  Smith,  337.  Cer- 
taia  of  these  cases  inferentially  support 
the  propositions  contained  in  the  text,  by 
holding  that  a  misjoinder  of  plaintiiTs  in 
BQch  actions  may  be  taken  advantage  of 
by  a  general  demnrrer,  upon  the  ground 
that  Bafficient  facts  are  not  alleged ;  the 
others,  however,  sustain  these  propositions 
to  their  full  extent.  As  the  subject  is  one 
of  great  practical  importance,  I  shall  quote 
from  these  decisions  at  some  length.  Bart- 
ges  u.  O'Neil,  13  Ohio  St.  72,  was  an  action 
bv  a  husband  and  wife  to  recover  damages 
for  deceit  in  the  sale  of  lands  purchased 
from  the  defendant.  The  Supreme  Court 
of  Ohio  held  that  the  petition  disclosed  no 
cause  of  action  belonging  to  the  plaintiffs 


jointly,  as  was  averred,  and  that  this  de- 
fect could  be  taken  advantage  of  by  a 
general  demurrer  for  a  want  of  sufficient 
focts;  and  that  the  action  should  have 
been  dismissed  on  the  trial  for  the  same 
reason.  Compare  this  decision  with  that 
made  by  the  New  York  Court  of  Appeals 
in  Simar  v.  Canaday,  53  N.  Y.  298,  which, 
to  a  certain  extent,  presented  the  same 
peculiar  features.  The  Ohio  court  re- 
affirmed the  doctrine  in  the  subsequent 
case  of  Masters  i;.  Freeman,  17  Ohio  St. 
323.  Estabrook  v.  Messersmith,  18  Wis. 
545,  was  an  action  by  two  partners, 
alleging  their  partnership,  their  joint 
ownership  of  certain  goods,  and  a  wrong- 
ful conversion  thereof  by  the  defendants. 
It  appeared  on  the  trial  that  one  of  the 
plaintiffs  had  been  guilty  of  a  fraud  upon 
his  creditors  in  respect  of  the  property  in 
question,  which,  as  the  court  held,  pre- 
cluded him  from  recovery ;  and  it  was 
thereupon  claimed  by  the  defendants  that, 
although  the  other  plaintiff  was  innocent 
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should  .allege  that  the  plaintiffs  A.  and  B.  were  partners,  and  as 
such  bad  sold  and  delivered  to  the  defendant  certain  goods,  for  a 

of  thefmnd,  there  could  be  no  tflcovery  Cutle  v.  MaAiiaa  (1902),  113  Wis.  346. 

io  Any  form,  —  not  bj  theplaiotifEii  joiutly,  B9  N.  W,  156,  in  wbich  the   court  fnllj 

becoDse  ods  uf  tbem  vm  aoable  Co  main-  lapporu  the  BDChor  in  hu  Tiew  of  the 

tain  the  actioo ;  and  oot  bj  the  inoocent  aait/  of  procedure.    This  case  ia  qacxed 

partaer,  becanae  the  tight  averred  in  the  at  length  id  note  to  S  'ilO.^ 
^  complaint  viag  a  joint  one.    The  plaiDtifFe  The  Supreme  Cottrt  of  ladiana  tat  ap- 

were  permitted,  honeier,  tu  recover  the  proved   the    doctrine    ^of    Kitabrook  r. 

Tftlne  of  the  innocent  partner's  intereat.  MeeaenmithJ  in  TObstance,  ftlthoogb  ia  i 

This  jnilgment  wae  revenied  by  the  Su-  form   somewhat   modifled.     Berkshire  r. 

preme   Court,   and   the  grounds  of   the  Shultz,  tiS  Ind.   S!3.    ^See  the  ca«e  dF 

decision  were  tbo»  etnted  by  Dixon  C.  J.  McInto«h  i^.  Zaring  (1897),  ISO  Ind.  301. 

(p.  549):  "The  plaintiffa  were  partnera,  «9  N.   E.    164,  in  which   the  couTl  miJ: 

and  sued  for  the  alleged  wrongful  couvei^  "  It  is  flrml;  settled  in  this  State  tbu 

Bion  of  their  partnership  property  ;   and  a  complaint  which  does  Dot  state  a  f^ooi 

Bach  is  the  Datnre  of  their  legal  right  —  caase  of  action  a*  to  all,  thongh  it  doM 

they  are  eo  indisaolubly  blended — that  ae  to  some  of  the  plaiuti&s.  is  bud  n 

the;  must  not  only  join  in  an  action  at  law.  to  all.  for  want  of  sufficient  facts  to  ron- 

bnt  a  right  of  action  must  be  established  stitaie  a  caoee  of  action,"    The  coan  in 

JD  both,  or  no  recovery  can  be  had.    It  is  this  case  qauted  from  the  cue  of  Kico- 

a  general  principle,  applicable  to  snits  of  demua  c.  Simona  (1S89),  121  lud.  561.  u 

this  nature,  that  all  must  be  entitled  to  follows:    "If,    therefore,    two   or   mure 

jadgmeDt,  or  none ;  and  in  cafes  where  persons  bring  a  joint  action,  alleging  s 

either  party  is  precluded  on  the  ground  of  joiut  cause  of  action,  aod  it  turns  one  upon 

fi^iid,  the  fraud  binds  not  only  the  guilty  the  trial  that  upon  the  facts  aUeged  in  llie 

partner,  bat  the  innocent  partner  in  that  complaint  some,  but  not  all,  of  the  plait 

suit,  ...  It  woold  seem  that,  if  the  de-  tiffs  are  eutitled  to  recover,  the  court  or 

francted  party  [meaning  the  innocent  part-  jury,  as  the  case  may  be,  will  so  find,  and 

ner]  has  any  remedy,  it  is  only  b}'  a  anit  judgment  will   be   rendered   accordioglj. 

iueqnity,  in  which  the  objection  of  joining  .  .  .  But,  as  we   have   alnad;  held,  tin 

hie  guilty  copartner  as  a  party  plaintiff  is  complaint  in  good,  and  the  question  before 

easily  obviated."    I  mnst  remark,  in  pass-  us  is  one  of  evidence,  and  notof  pleailiDg: 

ing,  that  the  last  observation  Is  certainly  opou  the  evidence  before  tbem,  the  jar; 

a  strange  one,  in  the  face  of  the  statutory  found  for   the   female  appellee  aod  the 

provision  contained  in  the  Wisconsin  code,  court   rendered   judgment    in   her  fivw 

whirh  purports  to  abolish  all  distinctions  This,  we  think,  was  proper."    And  tlia 

between  legalandeqaitahle  actions.    That  court,  in  Mclotoeh  a.  Zaring.  goes  on  to 

a  plaintiff  should  be  turned  out  of  court  in  say:  "It  is  very  dear  that  the  secUos 

one  action  called  Irgal,  and  shotild  be  told  quoted  is  in  no  way  iuconsietent  witJL  (be 

that  he  must  bring  another  action  calltd  long  line  of  cases  cited   holding  thsi  s 

eqaitable,  for  exactly  the  same  demand,  complaint  by  plaintiffs  will   be  bad  fo' 

and  Qpon  eitactly  the  same  allegations  of  want  of  sufficient  facts  if  it  does  not  sUie 

fact,  and  that,  in  the  latter  suit,  the  par-  a  cause  of  action  in  favor  of  all  the  plii'i' 

ticular  and  technical  ground  of  his  defeat  tiffs."     See  also  Brunsou  c.  Henry  (1894). 

in  the  former  one  conld  not  be  objected  UO  Ind    455,  39  N.  £.  356;  Mediae^  >-. 

to  bis  recovery,  seems,  to  say  the  least,  to  MerritI    (18971,    '02    Ga.    21!,    S9   S.  E- 

bearecognitiun  of  the  "distinction  "whii'h  185.3    Goodnight  e.  Goar,  30  Ind.  418; 

the  law-making  power  bad  so  expressly  De  Bolt  o.  Carter,  31  Ind.  355 ;  Lippefd 

abrogated.  o.  Edwards,  39  Ind.  165,  170,    In  Viiu 

(^An  interesting  illustration  of  the  evo-  v.   Bangs,  36    Wis.    131,    139,   140,  i be 

latioD  of  jDilicial  opinion  Is  afforded  by  case  of    Estabrook   d.    Meesenmilh,  I) 

a  comparison  of  this  case  of  Estabrook  id.   545,  qaot«d  supra   in  this  note,  ■» 

V.  Messersnutb  with  the  recent  case  of  levettly   criticised    and    lt«   correciutii 
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stipulated  price,  and  should  demand  a  judgment  therefor,  and  on 
the  trial  it  should  appear  that  A.  and  B.  were  not  partners  as 
averred,  and  did  not  jointly  sell  and  deliver  the  chattels  to  the 
defendant,  but  that  in  fact  the  same  were  sold  and  delivered  by 
A.  alone,  B.  having  no  interest  in  or  connection  with  the  trans- 
action, in  pursuance  of  the  rule  adopted  in  these  decisions  no 
judgment  could  be  rendered  for  A.  separately;  the  action  would 
entirely  fsdl  as  respects  both  the  plaintifEs.  It  thus  appears  that, 
in  at  least  three  States,  the  courts  have,  in  the  most  explicit 
manner,  and  in  well  considered  opinions,  reaffirmed  the  ancient 
common-law  doctrine  in  respect  to  legal  actions  brought  by  two 
or  more  plaintiffs  jointly;  and  have  held  that  the  joint  right 
must  be  proved  as  alleged,  or  the  action  must  fail  as  to  all  the 
plaintiffs.  In  other  States,  it  is  merely  said  that  a  misjoinder  is 
ground  for  a  demurrer  interposed  to  all  the  plaintiffs  for  the 
cause  that  the  complaint  or  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

§  131.  *  214.  New  Tork  CaBes.  CritioiBin.  The  question 
has  been  presented  to  the  New  York  Court  of  Appeals,  but 
has  not  been  passed  upon  in  such  an  explicit  manner  as  neces- 
sarily to  establish  the  rule  for  that  State.  In  an  action  brought 
by  two  plaintiffs,  G.  and  C,  to  recover  damages  for  an  alleged 
fraud,  the  action  being  in  form  joint,  and  the  demand  of  judg- 
ment being  for  damages  due  to  the  plaintiffs  jointly,  the  com- 
plaint was  dismissed  at  the  trial,  because  it  appeared  that  the 
right  of  action  was  held  by  one  of  the  plaintiffs  alone.  In  respect 
to  this  ruling,  the  Commission  of  Appeal  said:  "Probably  the 
court  had  the  power  in  this  action,  if  the  claim  had  been  made, 
to  have  awarded  to  C.  his  damages,  giving  judgment  against  the 
other  plaintiff.  But  the  court  was  not  bound  to  do  this,  and 
committed  no  error  in  defeating  the  plaintiffs,  because  they  did 


doubted.  Cole  J.  made,  in  fact,  the  same 
criticism  which  I  have  made  in  the  fore- 
going note.  See  also  Graham  Tp.  Indep. 
Sch.  Dist  V.  Indep.  Sch.  Dist.  No.  2,  50 
Iowa,  322  (in  an  action  to  recover  monej, 
the  objection  to  a  misjoinder  of  plaintiffs 
should  be  made  hj  motion »  not  by  de- 
murper).  As  to  proper  or  improper 
joinder  of  plaintiffs,  see  Bort  v.  Yaw, 
46  Iowa,  823 ;  Fuller  r.  Fuller,  5  Hun, 
595;  Brett  V.  First  Univ.  Soc.  of  Brook- 


lyn, 5  Hun.  149;  Marie  v.  Garrison, 
83  N.  Y.  14,  29;  Loomis  v.  Brown,  16 
Barb.  331 ;  Great  W.  Compound  Co.  v. 
JRtnt^  Ins.  Co.,  40  Wis.  373.  See  also 
Hellams  v.  Switzer,  24  S.  C.  39 ;  Sim  v. 
Hurst,  44  Ind.  579;  Yates  v.  State,  58 
Ind.  299  ;  Hyatt  v.  Cochran,  85  Ind.  231 ; 
Dill  V.  Vosft.  94  Ind.  590;  Pixlejr  ».  Van 
Nostern,  100  Ind.  34;  Moruingstar  v. 
Cunningham,  110  Ind.  328. 
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not  establish  a  caiise  of  action  in  which  they  were  both  inter- 
ested."' Thia  conclusion  is  certainly  very  unsatisfactory.  It 
can  hardly  be  possible  that  it  is  a  matter  of  discretion  with  the 
court,  at  the  trial,  whether  it  will  permit  a  severance  in  the 
judgment  or  will  diemiss  the  action  entirely.  The  righte  of 
litigant  parties  cannot  depend  upon  bo  varying  a  criterion  as  the 
opinion  or  whim  of  an  individual  judge.  In  a  subsequent  case, 
where  the  action  was  brought  by  a  husband  and  wife  to  recover 
damages  for  a  fraud  alleged  to  have  been  done  to  them  jointly, 
and  in  which  a  joint  right  of  action  was  distinctly  averred,  the 
same  court  announced  the  rule  in  the  following  manner,  but,  as 
it  was  entirely  unnecessary  to  the  decision  of  the  case,  the  ex- 
pression of  opinion  cannot  be  regarded  as  anything  md  e  than  a 
dictum:  "The  defendant  moved  to  dismiss  the  complaint  upon 
several  grounds,  and,  Ist,  that  the  plaintiffs  could  not  maintain 
a  joint  action,  and  that  there  was  thereby  a  misjoinder  of  parties 
plaintiff.  This  point  is  not  rested  upon  the  marital  relation  of 
the  plaintiffs,  and  the  existence  of  that  relation  may,  in  con- 
sidering it,  be  put  out  of  view.  It  is  an  objection  which  may 
be  taken  on  the  trial.  '  But  it  is  not  an  objection  which  affords 
good  grounds  for  a  motion  to  dismiss  the  complaint  of  botli 
plaintiffs,  if  either  of  them  has  shown  that  he  or  abe  has  a  good 
cause  of  action.  In  such  case  the  motion  must  be  for  a  dis- 
missal of  the  complaint  of  the  plaintiff  in  whom  no  right  of  action 
appears.'  Whether  either  of  the  plaintiffs  had  shown  a  good 
cause  of  action  will  be  considered  under  the  next  two  beads."' 

§  133.  *  215.  Tnie  Interpretation  of  tho  Codas  m»  to  Codm- 
quaacea  of  Mlajoinder.  Although  not  entitled  to  the  weight  of 
authority  as  a  decision.,  the  doctrine  last-quoted  from  tbe  opinion 
of  the  New  York  Court  of  Appeals  is  in  complete  accordance 
with  the  true  spirit  and  evident  intent  of  the  reform  legislation. 
The  conclusions  reached  by  the  courts  of  Ohio,  Wisconsin,  and 
Indiana,  in  the  cases  heretofore  cited,  plainly  result  from  a  failure 

<  Calkini  c.  Smith,  48  N.  T.  614,  619,  191;  Ftj  d.  Straet,3T  Ark.39;  Lancimi 

perEarlJ.  Cj.  c.  Rnih  (Keb.  1893),  ba  ^f.W.u:^ 

«  atiogcode,!  144  (6J,S  148;  PslmBr  Wieiner  p.  Yopng  (Minn.  189S),53N  W 

I*.  DkTis,  2S  N.  T.  242.  390 ;  Hurd  v.  SimpsuD,  4T  Kan.  372  ;  ArU 

'  Simat  D.  Canady.SS  N.T.a98,30l,  v.    Gathrie,   75   Iowa,   674;    White  fU 

per  Polger  J.     S.  F.  Green  v.  Green,  69  TUn.  Tp.  d.  OskalooM  Dial,  Tp.  44  lowt 

N.  C.  S94,  298;  Rarai  n.  A*hwoitli,   72  512.    A  preponderance  of  recent  anihorii; 

N.  C.  496;  WarrentOD  ti.  Arriagton,  101  inpporti  theopiniooof  tbeaothorandllw 

N.  C.  109 ;  Oliphint  v.  Mantfleld,  36  Ark.  dictam  of  Folgei  J. 
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to  grasp  the  central  principle  of  interpretation  which  should  be 
applied  in  construing  the  codes  of  procedure,  and  to  push  it  to 
its  legitimate  consequences.  -  That  principle,  which  had  been 
fully  rec(^nized  by  the  same  tribunals  under  other  circumstances, 
is  the  purely  equitable  nature  of  the  statutory  provisions  regulat- 
ing the  subject  of  parties,  and  the  application  of  the  equitable 
theory  to  the  civil  action  in  all  its  phases,  and  under  all  its  uses, 
without  exception  or  limitation.  This  is  now  conceded,  almost 
universally,  to  be  the  true  interpretation  of  the  clauses  of  the 
codes  under  consideration,  whenever  the  mode  of  interpretation 
is  to  be  stated  in  a  general  and  comprehensive  manner.^  The 
confusion  and  conflict  of  decision  shown  in  the  preceding  para- 

^  ["  A  misjoinder  or  uniting  of  parties  of  hy  demurrer  and  not  by  motion,  bat  the 

who  should  not  be  joined  cannot  be  taken  defect  is  considered  a  mere  matter  of  snr- 

adrantage  of  hj  demnrrer : "    Dolan  v.  plosage  and  not  fatal :  McMillan  v.  Baxlej 

Habinger  (1899),  109  la.  408,  80  N.  W.  (1893),  112  N.  C.  578,  16  S.  E.  845;  Tate 

SU.    To  the  fame  effect,  Cedar  Rapids  r.  Donglas  (1893),  113  N.  C.  190,  18  S.  £. 

Nat.  Bank    tr.    Larerj    (1900),    110    la.  S02;  Sallivan  v.  Field  (1896),  118  N.  C 

575,81  N.  W.  775.    Amotion  is  the  proper  358,  24  N.  £.  735 ;  Hocntt  v.  Wilmington 

remedy:    Loll    v,  Anamoea   Kat.   Bank  etc.  R.  R.  Co.  (1899),  124  N.  C.  214,32 

(1900),    110    la.   537,    81    N.    W.    784;  8.  £.  681.    See  contra,  Wool  o.  Edenton 

Martin  v.  Clay  (1899),  8  Okla.  46,  56  Pac.  (1893),  113  N.  C.  33,  18  S.  £.  76. 

715;  Uornish  v.  Ringen  Stove  Co.  (1902),  See  in  this  connection  the  case  of  Hard 

116  la.  1,  89  N.  W.  95;  StUes  v.  City  of  v.  Hotchkiss  (1900).  72  Conn.  472,  45  Atl. 

Gathrie  (1895),  3  Okla.  26,  41  Pac  383 ;  11,  where  the  court  said :  *'  Plaintiffs  may 

Powell  r.  Banks  (1898),  146  Mo.  620,  48  ordinarily   bring  actions  jointly  or  sev- 

S.  W.  664  (even  after  judgment).    The  erally,  as  they  consider  theur  rights  re- 

question  cannot  be  raised  by  demnrrer  on  quire;  just  as  plaintiffs  may  claim  the 

the  ground  of  defect  of  parties  or  mis-  relief  to  which  they  conceive  themselves 

joinder  of  causes  of  action :  Wunderlich  to   be  entitled.     If  it  turn  out  in   the 

r.  Chicago  &  N.  W.  R.  R.  Co.  (1896),  93  progress  of  the  trial  that  the  plaintiffs 

Wis.  132,  66  N.  W.  1144.    Nor  can  it  be  are  not  properly  named,  then  the  conrt 

raised  by  a  demurrer  for  want  of  juris-  makes  such  order  as  the  circumstances 

diction  or  want  of  facts:    Svanburg  v.  require,  or  renders  judgment  against  them 

FoBwen  (1899),  75  Minn.  350,  78  N.  W.  4.  all,  or  for  only  such  of  them  as  may  have 

"  A  misjoinder  apparent  upon  the  face  established  a  right  to  recover.    This  is 

of  the  petition  is  waived  if  not  objected  to  authorized  to  be  done  by  §§  888  and  1 108 

before  trial :"  Goble  r.  Swobe  (1902),  64  of  the  General  Statutes.    These  sections 

Keb.  838, 90  N.  W.  919.    The  objection  of  furnish  the  only  authority  of  which  we 

misjoinder  cannot  be  made  for  the  first  are  aware,  for  a  court  to  make  an  order 

time  on  appeal :  Brook  v.  Bay  less  (1898),  that  one  or  more  of  the  persons  joined  as 

6  Okla.  568.   52   Pac.   738 ;    Breault  v.  plaintiffs  in  a  complaint  shall  be  forbidden 

Merrill  &  Ring  Lumber  Co    (1898),  72  to  proeecute."    Citing  the  text. 

Minn.  143,  75  N.  W.  122.    The  objection  In    Colorado,  where    misjoinder    is  a 

comes  too  late  at  the  trial :  Harrell  o.  statutory  ground  of  demnrrer,  it  is  held 

^avis  (1899),  108  Ga.  789.  33  S.  E.  852.  that  the  objection  cannot  be  raised  by 

"  There  is  no  such  reason  for  demnrrer  as  answer,  where  the  defect  appears  upon 

misjoinder  of  parties:"    Cargar  r.   Fee  the  face  of   the  complaint:    Sams  Car 

'1894),  140  Ind.  572.  39  N.  E.  93.    In  Coupler  Co.  v.  League  (1898),  25  Colo. 

North  Carolina,  on  the  other  hand,  mis-  129,  54  Pac.  642.^ 
joinder  of  parties  must  be  taken  advantage 
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graphs  arise  from  the  fact  that  courts,  in  determiaing  the  special 
rules  applicable  to  particular  classes  of  cases,  have  been  uuwilliiig 
to  carry  out  the  principle  which  they  have  accepted  in  its  most 
general  form,  and  to  adopt  the  results  which  necessarily  flow 
from  it;  they  have  shrunk  from  the  changes  in  the  old  and  familiar 
methods  which  such  a  course  would  produce.  It  La  very  plain, 
however,  that,  if  we  are  ever  to  have  a  uniform,  consistent, 
simple,  and  symmetrical  system  of  procedure  as  the  outcome  of 
the  reform  legislation,  the  courts  must  be  willing  to  follow  the 
general  principles  of  interpretation  to  their  legitimate  codcIu- 
sions.  A  system  in  which  the  equitable  doctrine  as  to  parties 
and  judgments  is  permitted  to  work  its  effect  upon  legal  actions 
to  a  partial  extent,  while,  the  ancient  legal  doctrine  is  applied 
in  other  instances,  would  be  more  objectionable  even  than  the 
former  complete  division  between  equitable  and  legal  proceed- 
ings. As  the  codes  do  not 'indicate  any  line  where  the  equitable 
doctrine  is  to  stop  and  the  legal  to  commence,  in  determining  the 
practical  rules,  the  position  of  this  line  must  depend  upon  the 
views  of  individual  judges  and  courts,  and  thus  an  element  of 
uncertainty  and  confusion  is  introduced  into  the  procedure, 
which  can  never  be  removed ;  there  being  no  principle  by  which 
to  settle  the  respective  limits  of  the  two  theories  or  doctrines  as 
to  parties,  no  fixed  system  of  practical  rules  would  ever  be  estab- 
lished. If,  on  the  other  hand,  the  equitable  doctrine  should  be 
not  only  stated  as  the  correct  general  theory  of  interpretation, 
but  should  be  honestly  followed  out  in  its  application  to  all  cases, 
the  same  practical  rules  would  be  deduced  alike  for  legal  and  for 
equitable  actions,  and  the  resulting  system  would  be  defuiil«, 
certain,  and  consistent,  —  the  system  beyond  a  doubt  contem- 
plated by  the  legislatures  when  they  enacted  the  codes  in  the 
several  States.  If  this  were  done,  the  ancient  rules  of  the 
common  law  respecting  the  nature  of  joint  rights  when  set  up 
as  the  basis  of  recovery,  and  the  effect  of  alleging  such  a  right 
in  favor  of  two,  or  more  plaintiffs,  would  disappear,  and  a  sei'er- 
ance  in  the  judgment  would  be  aa  much  a  matt«r  of  course  in 
legal  actions  as  in  equitable  suits, 

§  133.  *  216.  Wlien  Objactloa  may  b«  madft  by  Demurrer  or 
AnB-wer  agklnst  Party  Improporly  Joined.  There  is  Still  another 
case  in  respect  of  which  there  seems  to  be  a  unanimity  of  deci- 
sion.    When  an  action  is  brought  by  two  or  more  plaintiffs,  and 
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the  averments  of  the  complaint  or  petition  show  that  one  or  more 
of  them  have  been  improperly  joined  as  co-plaintiffs  with  the 
rest,  the  defendant  may  interpose  a  demurrer  as  to  such  plaintiff 
or  plaintiffs,  not  because  of  a  defect  of  parties,  nor  because  of  a 
misjoinder,  but  because  the  complaint  or  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  respect  to  these 
plaintiffs.  The  distinction  between  this  case  and  the  one  last 
considered  is  evident.  In  the  latter,  the  demurrer  is  to  all  the 
plaintiffs,  and  the  objection  extends  to  the  entire  action  upon 
the  alleged  ground  that  no  joint  claim  or  cause  of  action  is 
shown  to  exist  in  all  the  plaintiffs.  In  the  present  case,  it  is 
conceded  that  a  cause  of  action  is  shown  in  favor  of  one  or  more 
of  the  plaintiffs,  and  the  objection  goes  only  to  the  others  in 
whose  favor  no  cause  of  action  appears.  This  mode  of  objecting 
to  a  misjoinder  of  plaintiffs  may  be  used  in  legal  as  well  as  in 
equitable  actions.  Of  course,  if  the  objection  does  not  appear 
upon  the  face  of  the  pleading,  but  exists  as  a  matter  of  fact,  it 
may  and  should  be  set  up  as  a  defence  in  the  answer.^ 

BtUes  as  to  Plaintiffs  in  Particular  Classes  of  Cases. 

§  134.  *  217.  Order  of  Proposed  Treatment.  I  now  pass  from 
this  examination  of  the  doctrine  in  its  general  scope  to  its  appli- 
cation in  the  various  classes  of  cases  which  can  arise  in  the  ad- 
ministration of  justice.  The  further  discussion  will  be  pursued 
in  the  following  order:  Firsts  Parties  plaintiff  in  legal  actions; 
Second^  Actions  by  or  between  husband  and  wife ;  Thirds  Parties 
plaintiff  in  equitable  actions.  The  first  of  these  divisions  will 
be  separated  into:  1.  Actions  by  owners  in  common  and  by  joint 
owners  of  land;  2.  Actions  by  joint  owners  of  chattels;  3. 
Actions  by  persons  having  a  joint  right  arising  from  contract ;  4. 
Actions  by  persons  having  several  rights  arising  from  contract ; 
5.  Actions  by  persons  having  a  joint  right  arising   from  tort ; 

^  The  rnle  as  stated  in  the  text  is  complaint  mast  show  a  cause  of  action 

either  expressly  approved,  or  is  impliedly  against  all  the  defendants,  or  it  is  bad  on 

acknowledged,  in  several  of  the  cases  cited  a  general  demurrer  for  want  of  sufficient 

under  the  preceding  paragraph.    See  also  facts,  as  against  the  plaintiff  improperly 

WiUard  r.  Reas,  26  Wis.  540,  544 ;  Peo-  joined) ;  People  v.  Haggin,  57  Cal.  579  (if 

pie  V.  Crooks,  53  N.  Y.  648.    In  Missouri  an  action  is  brought  by  entirely  wrong 

and  Cfllifuniia  the  codes  expressly  state,  plaintiff  or  plaintiffs,  the  objection  can  be 

is  one  ground  of  demurrer,  the  misjoinder  raised  by  such  a  general  demurrer).     See 

of  the  parties,   plaintiff    or    defendant,  also    Tennant    i;.  Pf ester,   51    Cal.   5U ; 

See  Parker    v,    SmaU,  58    Ind.  349   (a  Harris  i^.  Harris,  61  Ind.  117. 
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6.  Actions  by  persons  having  several  rights  arising  from  torts. 
The  second  and  third  of  the  general  divisions  do  not  admit  of  a 
similar  subdivision. 


^ 


M 


1      I  I  i!  1 


First :  Legal  Actions, 

§  135.    *  218.    I.    Legal  Actions  by  Joint  Owners  and  Owners  in 
Common  of  Land.      Modem  Statutes.      Common-Law  Roles.     The 
change  in  the  common  law  produced  by  statute  throughout  the 
United  States  has  practically  abolished  joint  ownership  in  land, 
except  in  the  case  of  those  holding  alieni  juris^  as  trustees.     The 
statutory  rule  is,  I  believe,  quite  universal  among  the  States,  that 
when  two  or  more  persons  succeed  by  inheritance  to  the  same 
land,  their  ownership  is  common  and  not  joint,  and  when  land 
is  conveyed  to  several  persons  in  their  own  right,  without  any 
express  direction  to  the  contrar}',  their  ownership  also  is  com- 
mon.^    The  exceptions  to  this  rule  are  trustees  who  are  generally 
omitted  from  the  operations  of  the  statutes,  so  that  a  grant  or 
devise  to  several  as  trustees  creates  a  joint  ownership;  and  in 
certain  States,  as  in  New  York,  the  peculiar  modification  of  joint 
estates  created  by  a  conveyance  to  a  husband  and  wife,  is  held  to 
be  unaffected  by  the  statutes,  and  to  exist  as  at  the  common  law. 
On  the  other  hand,  the  legislation  of  some  States  has  abolished 
joint  ownership,  in  an  absolute   manner,  so  that  it  cannot  be 
created  even  by  the  act  of  the  parties.     As  a  conclusion  it  is 
enough  to  say  that  the  common-law  joint  tenancy  of  land  by  per 
sons  holding  sui  juris  does  not  practically  exist  in  this  countn.' 
At  the  common  law  all  the  joint  owners  were  required  to  unite 
in  any  action,  whether  real  or  personal,  based  upon  their  pro- 
prietary right.      With  owners  in  common,  the  rule  was  not  so 
uniform.     In  personal  actions  for  injuries  done  to  the  land,  it 
was  proper  for  all  the  owners   to  unite;   in  actions  to  recover 
possession,  however,  each  sued  for  his   individual   interest,  al- 
though this  particular  doctrine  was  doubtless  modified  in  many 
States,  as  it  was  in  New  York.     Finally,  in  actions  for  rent,  if 
the  letting  was  joint,  or  if  the  reservation  was  of  an  entire  rent 
to  all,  all  would  unite  as  plaintiffs;  but  if  the  rent  was  reserved 
to  them  separately  in  distinct  parts,  each  must  sue  for  his  own 


'  Wafih.  on  Real  Prop.,  vol.  1,  p.  409 
(note). 


2  Wash,  on  Real  Prop.,  rol.  1,  p.  409 
(note). 
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share.i  It  siiould  be  remembered  that,  in  the  action  of  ejectment 
at  the  common  law,  the  plaintiff  was  the  fictitious  person  called 
John  Doe,  and  the  real  claimant  was  his  lessor.  It  was  only  in 
the  United  States,  where  the  fictions  of  the  action  had  generally 
been  abolished  by  statute,  that  it  was  possible  for  joint  owners  or 
owners  in  common  to  appear  as  the  actual  plaintiffs  in  ejectment. 
I  now  pass  to  cases  decided  since  the  enactment  of  the  codes  in 
the  several  States.^ 

§  136.  *  219.  Daoiaions  under  the  Codes.  Where  the  rent 
is  entire,  owners  in  common  of  the  demised  land  may  unite 
in  an  action  to  recover  it  from  the  lessee;  and  upon  the  same 
principle  they  may  join  in  an  action  to  recover  the  rent  from  a 
person  to  whom  it  had  been  paid  for  their  use;  for  example, 
devisees  in  fee  in  remainder,  after  a  life  estate,  may  join  in  a 
suit  against  the  executor  of  the  deceased  life-tenant  to  recover 
the  rent  which  he  had  collected  from  the  lessee  subsequent  to 
the  death.^  A  joinder  of  all  does  not,  however,  seem  to  be  abso- 
lutely necessary.  It  seems  that  each  may  sue  for  his  own  share 
of  the  rent,  even  though  it  accrue  as  an  entire  sum  to  all  the 
owners  in  common.*  The  only  possible  alternative,  however,  is  ' 
a  suit  by  all  or  a  suit  by  each  for  his  own  portion  separately ;  an 
action  cannot  be  maintained  by  a  portion  more  than  one  and  less 
than  all.*  When  the  lessor  of  land  dies  intestate,  the  term  being 
unexpired,  his  administrator  is  the  only  proper  party  to  sue  for 
the  unpaid  rent  which  accrued  prior  to  the  death,  while  the  heirs, 
either  jointly  or  separately,  must  sue  for  that  accruing  subse- 
quently thereto.*  In  actions  brought  to  recover  damages  for 
torts  done  to  the  land,  such  as  trespasses,  nuisances,  and  the 
like,  the  common-law  rule  remains  unchanged,  and  all  the 
owners  in  common  must  unite  as  plaintiffs;^  even  when  they 


1  See  1  Ch.  PI.  (Springfield  ed.,  1840), 
pp.  13,  65. 

>  [Mather  v.  Dunn  (1898),  11  S.  D. 
196,  76  N.  W.  922:  Tenants  in  common 
are  not "  united  in  interest "  within  Comp. 
La^  §  4879,  requiring  all  such  persons 
to  join  in  an  action.^ 

*  MarshaU  r.  Moseley,  21  N.  Y.  280, 
287.  See  Cmger  v,  McLaury,  41  N.  Y. 
219,  which  holds  that  one  of  the  owners 
in  common  maj  sue  for  his  share  of  an 
entire  rent.     See  infra^  §  *220,  n. 


*  Jones  V.  Felch,  3  Bosw.  63;  Porter 
V.  Bleiler,  17  Barb.  149. 

^  King  V.  Anderson,  20  Ind.  385. 

*  King  t^.  Anderson,  20  Ind.  385 ;  Craw- 
ford V.  Gunn,  35  Iowa,  543. 

'  De  Fuy  v.  Strong,  37  N.  Y.  372 ;  3 
Keyes,  603;  Hill  v.  Gibbs,  6  Hill,  56; 
Parke  v.  Kilham,  8  Cal.  77  (diversion  of 
water) ;  Shepard  t*.  Manhattan  Ry.  Co., 
117  N.  Y.  442;  Wausau  Boom  Co.  v. 
Plnmer,  49  Wis.  112  (the  persons  iu  ac- 
tual possession   may  maintain   trespass). 
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hold  under  different  titles,  they  must  still  join,  as,  for  example, 
the  heirs-at-law  and  devisees  of  the  same  land,  in  an  action  for 
injuries  done  to  the  inheritance,^  or  the  owners  in  common  of  a 
mill,  who  derive  their  rights  under  different  conveyances,  in  a 
suit  for  the  diversion  of  water  from  their  mill.^  The  owners  in 
common  must  also  join  in  an  action  to  recover  damages  for  fraud 
practised  in  the  sale  of  the  land  to  them ;  a  separate  suit  cannot 
be  maintained.^  Administrators  or  executors  cannot  sue  for 
trespasses  or  other  injuries  done  to  the  land  after  the  death  of 
the  owner  whom  they  represent;  the  heirs  or  the  devisees,  as  the 
case  may  be,  are  the  only  proper  plaintiffs.* 

§  137.  *  220.  Same  Subject.  Owners  in  common  need  not 
not  unite  in  an  action  to  recover  possession ;  ^  each  may  bring  a 
separate  suit  for  his  undivided  share.^     This  is  a  very  familiar 


The  remaiDder-man  and  life  tenants  may 
join  as  co-plaintiffs  in  snit  for  a  naisance, 
e.g.  a  dam.  Schiffer  v.  Eaa  Claire,  51 
Wis.  385;  Sejmour  v.  Carpenter,  51  id. 
413. 

The  separate  owners  of  separate  lands 
each  injured  bj  the  same  nuisance,  e.  g. 
a  dam,  or  diversion  of  water,  cannot 
join  as  co-plaintiffs  in  an  action  for  dam- 
ages ;  hut  they  can  join  in  an  equitable 
action  to  enjoin  and  remove  the  nuisance. 
Palmer  v.  Waddell,  22  Kan.  352 ;  QYonn- 
kin  V.  Milwaukee,  etc.  Co.  (1901),  112  Wis. 
15,  87  N.  W.  861  ;  Linden  Land  Co.  v. 
Milwankee,  etc.  Co.  (1900),  107  Wis.  493, 
83  N.  W.  851 ;  Strobel  v.  Kerr  Salt  Co. 
(1900),  164  N.  Y.  303,  58  N.  E.  142; 
Beach  v.  Spokane  Kanch  Co.  (1901),  25 
Mont.  379,  65  Pac  111  ;  Brown  r.  Canal 
and  Reservoir  Co.  (1899),  26  Colo.  66,  56 
Pac.  183;  Ronnow  v.  Delmne  (1895),  23 
Nev.  29,  41  Pac  1074;  McDonough  v. 
Carter  (1896),  98  Ga  703,  25  S.  E.  938;] 
Foreman  i;.  Boyle,  88  Cal.  290;  Hellams 
V.  Switzer,  24  S.  C.  39  ;  Spanish  Fork  City 
V.  Hopper  (Utah,  1891),  26  Pac.  Rep.  293 
(tenants  in  common  of  water).  QBut 
where  a  domestic  animal  breaks  into  a 
pasture  field  and  injures  live  stock  belong- 
ing to  one  of  the  tenants  in  common  of 
the  field,  such  tenant  may  maintain  an 
action  against  the  owner  of  the  animal 
withont  joining  the  other  co-tenants ;  Mor- 
gan V.  Hudnell  (1895),  52  O.  St.  552,  40 
N.  E.  716.]  See  also  §  ♦269,  post,  and 
cases  cited. 


^  Van  Densen  v.  Toang,  29  Barb.  9. 

•  Samuels  v.  Blanchard,  25  Wis.  329. 

•  Lawrence  v.  Montgomery,  37  Cal- 
183,  188,  per  Crockett  J.  See  Foster  r. 
Elliott.  33  Iowa,  216,  224. 

^  Anbuchun  v.  Lory,  33  Mo.  99 ;  Hart 
V.  Metrop.  Eler.  Ry.  Co.,  15  Daly,  391.  In 
a  snit  by  tenants  in  common,  the  personil 
representative  of  a  deceased  co-tenant  is 
properly  joined  to  recover  damages  up  to 
the  time  of  the  death  of  the  decedent; 
and  the  heirs  to  recover  damages  sahse- 
quent  to  that  date :  Shepard  r.  Manhattan 
Ry.  Co.,  117  N.  Y.  442. 

Qudiauapolis,  etc  K.  R.  Co..  v.  Price 
(1899),  153  Ind.  31,  53  N.  E  1018:  Where 
a  piece  of  real  estate  is  appropriated  bj 
defendant,  while  plaintiffs  and  plaintiffs' 
ancestor  are  tenants  in  common  therein, 
and  plaintiffs'  ancestor  dies  before  suit  m 
brought,  and  snit  is  brought  by  plaintiff:^ 
both  for  the  damagee  to  their  own  interest 
and  as  heirs  of  the  deceased  tenant,  the 
fact  that  they  have  no  right  to  sne  v 
heirs  for  the  injury  sustained  by  decedent 
does  not  render  their  complaint  bad  oo 
demurrer.] 

^  QBut  where  an  action  is  joint,  if  it 
appears  that  the  defendants  have  a  good 
defence  against  one  of  the  i^ainttffs,  the 
action  must  fail:  Wooding  r.  Blantoa 
(1900),  112  Ga.  509,  37  S.  E.  720] 

•  Brown  v.  Warren,  16  Nct  228;  Hart 
V.  Robertson,  21  Cal.  346;  Tonchtrd  r. 
Crow,  20  Cal.  150;  Thames  r.  Jones,  97 
N.  C.  121 ;  Tancey  v.  Greenlee,  90  K.  C 
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rule,  and  such  actions  are  constantly  brought  by  widows  to 
recover  their  dower  before  it  has  been  set  out  to  them  or  ad- 
measured, and  by  individual  heirs.  Of  course  all  the  owners 
wiy  join,  and  mtLst  join  if  the  design  is  to  recover  possession  of 
the  entire  tract  over  which  the  common  ownership  extends,  as  a 
separate  parcel  of  land ;  ^  when  ons  sues,  he  can  only  demand  and 
obtain  a  judgment  for  his  own  undivided  portion  of  the  common 
premises.^  The  election  between  modes  of  instituting  the  action 
goes  no  further,  however;  it  cannot  be  prosecuted  by  a  portion 
of  the  co-owners  less  than  all ;  it  must  be  by  all  or  by  one.'    In 

317;  Weeie  v.  Barker,  7  Colo.  178.  419.  Under  the  North  Carolina  code, 
Crnger  p.  McLanrj,  41  N.  Y.  219.  One  §  627,  a  tenant  in  common  may  bring  au 
K.  had  a  giTen  lease  in  fee  of  landa,  re-  action  for  waste  against  his  co-tenant,  and, 
serring  rent,  with  a  danse  of  re-entrj  on  by  analogy,  he  may  bring  an  action  to  re- 
Don-pajment.  One  of  his  six  children  strain  waste:  Morrison  &.  Morrison  (1898), 
and  heirH-at4aw  soes  to  recover  an  un-  122  N.  C.  598,  29  S.  E.  901.^ 
di Tided  sixth  part  of  the  premises,  on  ^  [Bat  see  Winbome  v.  Lumber  Co. 
acconnt  of  the  condition  broken.  The  (1902),  130  N.  C.  32,  40  8.  K.  625,  where 
Coart  of  Appeals  held  the  action  properly  the  coort  said  :  "  One  tenant  iu  common 
brong^ ;  that  all  the  heirs  need  not  be  can  recover  the  entire  tract  against  a  third 
joined ;  and,  also,  that  each  of  the  heirs  party,  for  each  tenant  is  entitled  to  pott- 
might  have  maintained  an  action  for  the  session  of  the  whole,  except  against  a  co- 
rent.  This  last  proposition  settles  the  tenant."  So  in  Shelton  r.  Wilson  (1902), 
donbfe  expressed  by  Comstock  J.  iu  Mar-  131  N.  C.  499,  42  S.  £.  937.^ 
shall  V,  iHofneHeyt  cited  in  note  to  §  *2I9,  ^  Qn  Winbome  v.  Lumber  Co.  (sifpra), 
80  Car  as  the  law  of  New  York  is  con-  it  was  held  that  the  court  erred  in  direct- 
cerned ;  and  in  that  State,  although  the  ing  the  jury  to  respond  to  the  first  issue 
rent  is  entire,  and  accruing  to  all  the  "  Yes,  one-fifth  of  the  land,"  if  they  be- 
owners  in  common,  each  may  sue.  See  lieved  the  evidence ;  whereas  the  defend- 
Fisher  v.  Hall,  41  N.  Y.  416,  in  which  it  ant  had  no  right  to  have  the  amount  of 
may  seem  to  be  intimated  that  all  must  the  plaintiff's  right  to  possession  deter, 
join  in  a  suit  to  recover  possession  of  the  mined,  for,  as  against  defendant,  the 
land ;  but  there  is  actually  no  discrepancy  plaintiff  was  entitled  to  recover  possession 
in  the  two  decisions.     In  the  case  last  of  the  whole.^ 

cited  an  the  owners  but  one  united  in  a  '  Fisher  v.  Hall,  41  N.  Y.  416.    See 
soit  to  recover  possession  of  the  entire  Hubbell  r.  Lerch,  58  N.  Y.  237, 241 ;  Has- 
pnreel  of  land ;  and  in-  such  an  action  a  brouck  v.  Bunce,  62   N.   Y.   475.     [jThe 
joinder  of  all  the  owners  is,  of  course,  doctrine  announced  in  Hasbronck  t;.  Bunce 
necessary.    The  court  did  not  intimate  {supra)   has    been  rendered    obsolete  in 
that  one  co-owner  may  not  sue  for  his  New  York  by  statute,  Code  Civ.  Pro.  §1500, 
mdimded  tkare.    See  also  Hasbronck  v.  which  reads  as  follows :  **  Where  two  or 
Bonce,  3  N.  Y.  Sup.  Ct.  309,  311 ;  62  N.  Y.  more  persons  are  entitled  to  the  possession 
475.     The  above    conclusions    are    sup-  of  real  property,  as  joint  tenants  or  ten- 
ported  by  Mattis  v.  Boggs,  19  Neb.  698;  ants  in  common,  one  or  more  of  them  may 
Grar  r.  Givens,  26  Mo.  291.  maintain  such  an  action,  to  recover  his  or 
[It  is  held  in  North  Carolina  that  a  their  undivided  shares  in  the  property,  in 
tenant  in  common   may  maintain  eject-  any  case  where  such  an  action  might  be 
nent  against  his  co-tenant :  Ricks  r.  Pope  maintained    by    all."      See    Deering    v. 
(1901).  129  N.  C.  52,39  S.E.  638.     Same  Reilly  (1901),  167  N.  Y.  184,  60  N.  E. 
doctrine  obtains  in  Georgia:   Thompson  447,wherethisstatute  is  construed/]    One 
0.  Sanders  (1901),  113  Ga.  1024,  39  S.  £.  co-tenant  may,  in  general,  sue  alone  for 
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pursuance  of  this  general  principle,  the  same  rule  has  been  ex- 
tended to  actions  brought  to  recover  a  f und,  or  a  portion  thereof, 
when  by  reason  of  some  judicial  proceedings  this  fund  stands  in 
the  place  of  the  land  itself.  Thus,  where  the  land  of  two  co- 
owners  had  been  taken  for  public  purposes,  and  the  amount 
awarded  as  compensation  had  not  been  paid  over,  because  the 
owners  were  at  the  time  unknown,  one  of  them  was  permitted  to 
recover  his  portion  of  the  whole  sum  in  a  separate  action,  the 
money  representing  the  laud,  and  the  action  itself  being  analo- 
gous to  one  brought  to  recover  an  undivided  share  of  that  land.^ 
In  certain  States,  the  subject  now  under  consideration  is  regu- 
lated by  express  statute.^  Thus,  iii  California,  joint  owners  and 
owners  in  common  may  sue  jointly  or  severally,  or  any  number 


' 


his  share.  Morenhaat  v.  Wilson,  52  Cal. 
262.  But  iu  an  action  to  recover  land  for 
a  breach  of  a  condition  sabseqaent,  all  the 
grantors  or  their  heirs  must  join;  an 
action  cannot  be  maintained  bv  one  of  the 
co-tenants  for  his  share.  Cook  v.  St.  Paul's 
Church,  5  Hun,  293.  It  seems  that  in 
South  Carolina  a  joint  action  for  recovery 
of  possession  may  be  brouglit  by  a  portion 
of  the  co-owners  less  than  all  to  recover 
their  shares.  See  Bannister  v.  Bull,  16 
S.  C.  220.  Two  tenants  in  common  joined 
in  an  action  to  recover  possession  of  laud, 
making  the  remaining  tenants  in  common, 
who  refused  to  join,  defendants.  It  was 
held  that  a  verdict  for  the  whole  land  was 
improper,  and  should  have  been  for  the 
undivided  shares  of  the  plaintiffs  only. 
The  joinder  as  defendants  of  the  non- 
consenting  co-tenants  was  unnecessary  for 
the  recovery  of  the  partial  interest,  and 
ineffectual  for  the  recoverv  of  the  whole. 

QA  joint  grantee  in  a  deed  is  not  a  nec- 
essary party  in  a  suit  in  ejectment  by  the 
other:  McNeaj  v.  Williamson  (1902),  166 
Mo.  358,  66  S.  W.  160.  Where  the  land 
of  a  deceased  person  is  sold  for  taxes  and 
one  of  his-  heirs  is  not  made  a  party  to  the 
suit,  such  heir  may  maintain  an  action  for 
the  whole  tract  and  recover  his  aliquot 
part:  Walcott  v.  Hand  (1894),  122  Mo 
621,  27  S.  W.  331. 

Where  an  action  for  the  recovery  of 
land  is  brought  by  three  plaintiffs  jointly, 
and  the  evidence  does  not  show  title  in  all 
of  them,  none  of  them  are  entitled  to  re- 


cover: Towns  V.  Mathews  (1893).  91  Ga. 
546,  17  S.  E.  955 ;  McGlamory  v.  McCor- 
mick  (1896),  99  Ga.  148.  24  S.  E.  941.] 

1  Van  Wart  v.  Price,  14  Abb.  Pr.  4 
(note). 

'  [California  and  Idaho  hare  the  fol- 
lowing statute :  "  All  persons  holding  as 
tenants  iu  common,  joint  tenants,  or  co- 
parceners, or  any  number  less  than  all, 
may  jointly  or  severally  commence  or 
defend  any  civil  action  or  proceeding  for 
the  enforcement  or  protection  of  the  right* 
of  such  party."  California,  Code,  §  384 ; 
Idaho,  Code  Civ.  Pro  ,  1901,  §  3173. 

Utah  and  Montana  have  the  following 
statute :  "  All  persons  holding  as  tenaots 
in  common  or  as  joint  tenants,  or  anj 
number  less  than  all,  may  jointly  or 
severally  commence  or  defend  any  civil 
action  or  proceeding  for  the  enforcement 
or  protection  of  the  rights  of  such  partr. 
In  all  cases  one  tenant  in  common  or  joint 
tenant  can  sue  his  co-tenant."  Utah,  Rev. 
St.,  1898,  §  2919 ;  Montana,  Code,  §  586. 

The  Connecticut  statute  reads  as  M- 
lows :  "  Any  joint  tenant  or  tenant  io 
common  of  land  may  maintain  an  action 
in  his  own  name  for  any  injury  thereto ; 
but  the  non-joinder  of  the  other  tenants 
may  be  shown  by  the  defendant  in  reda^ 
tion  of  damages,  and  the  plaintiff  shall 
only  recover  for  the  damage  to  his  in- 
terest.*'    Gen.  St.,  1902,  §  589. 

The  Georgia  Code,  §  4941,  provides  that 
**  a  tenant  in  common  need  not  join  his 
co-tenant,  bat  may  sue  separately  for  hii 
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of  them  may  sue,  and  in  like  manner  they  may  be  sued.^  Under 
this  statute  a  portion  of  the  co-owners  of  a  mine  were  suffered 
to  unite  in  an  action,  and  recover  possession  of  their  shares 
from  intruding  wrong-doers.' 

§  138.  *  221.  n.  Legal  Aotionft  by  Joint  Owners  of  Chattels. 
At  Common  Law.  Under  the  Codes.  The  ownership  of  chattels 
by  two  or  more  persons  is  quite  different  in  its  incidents  from 
the  similar  ownership  of  lands,  and  it  must  be  described  rather 
than  defined.  It  is  not  a  joint  ownership  in  the  pure  common- 
law  signification  of  that  term,  since  it  does  not  involve  the  right 
of  survivorship  \  there  is  no  survivorship  among  the  co-owners 
of  chattels,  whether  partners  or  not,  and  af  the  deatlTof  one  hj^ 
interest^  passes  to  nEi8"jer8onal  representatives.  |0n  the  other 
hand,  tRis  United  interest  of  the  co-proprietors  is  so  close  that  it 
cannot  be  separated  except  by  mutual  consent.  The  common 
law  provides  no  mode  of  partition.  The  right  of  either  co-owner 
may  be  transferred  by  any  valid  act  inter  vivos^  and  it  may  be 
devolved  at  his  death ;  but  it  is  impossible  by  any  legal  compul- 
soiy  means  for  one  to  enforce  a  partition  against  his  fellow- 
owners,  even  when  such  a  division  would  be  physically  possible, 
unless  it  be  true,  as  said  in  one  case,  that  such  owner  may  manu- 
ally separate,  and  afterwards  hold  for  his  own  exclusive  use, 
when  the  chattels  themselves  are  capable  of  being  weighed  or 
measured,  so  that  an  accurate  division  can  be  easily  made,  —  as 
in  the  case  of  grain.^  Even  in  the  settlement  of  a  partnership, 
the  only  judicial  mode  of  a  final  division  is  a  sale  of  all  the 
assets,  and  their  consequent  conversion  into  money,  which  is 
distributed  among  the  partners.     In  this  respect,  the  ownership 

interest,  and  the  jadgment  in  such  case  an  action  bronght  to  recover  damages, 

affects  only  himself."  being  the  value  of  the  land  which  had 

In  Nevada  the  statute,  which  is  the  last  been  sold  on  a  judgment  obtained  bjr  the 

part  of  }  3109,  Com  p.  Laws,  1900,  reads  as  defendant,  which  judgment  had  been  sub- 

foUowi :  "  Tenants  in  common,  joint  ten-  sequently  reversed  on  appeal.    If  one  of 

SDts,  or  copartners,  or  any  number  less  the  co-owners  dies,  his  executor  or  ad- 

than  all,  may  jointly  or  severally  bring  or  ministrator  may  be  joined  with  the  other 

defend  or  continue    the    prosecution  or  co-owners  in  California. 

defence  of  any  action  for  the  enforcement         *  Tripp  r.  Riley,  15  Barb.  333.     See 

of  the  rights  of  such  person  or  persons."^  also  Channon  o.  Lnsk,  2  Lans.  213  ;  Stall 

*  See  last  preceding  note.  v.  Wilbur,  77  N.  Y.  158,  164  (a  crop  of 

^  Goller   V.    Fett,    30    Cal.    481.    See  grain).  Lobdell  v.  Stowell,  37  How.  Pr. 

Toochard  v.  Keyes,  21   Cal.  202.      See  88  (grain);   and  see  Potter  i;.  Neal,  62 

al<o  Reynolds   v.   Hoamer,  45  Cal.   616,  How.  Pr.  158  (cattle). 

631.   The  statute  was  held  to  apply  to  , 
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of  chattels  by  two  or  more  persons  is  more  joint  Id  its  nature  than 
the  joint  ownership  of  lands.  From  this  notion  of  the  orunta  of 
the  interest  residing  in  the  owners  of  things  personal,  it  follows 
that  a  joinder  of  all  in  any  actions  founded  upon  the  property  in 
the  chattels  is  even  more  necessary,  and  is  less  open  to  exception, 
than  in  the  case  of  an  ownership  of  land,  since  one  co-owner  of 
a  chattel  has  no  right  to  its  exclusive  possession  as  against  the 
others,  and  cannot  recover  its  possession  from  them  by  action 
analogous  to  replevin,'  or  its  value  in  actions  like  trover  or  tres- 
pass;^ and  since  a  direct  judicial  partition  of  the  interests  is 
unknown,  it  follows  by  the  clearest  logic  that  such  exclusive 
possession,  or  such  partition,  cannot  be '  permitted  indirectly  by 
means  of  an  action  against  a  third  person  in  the  name  of  one  co- 
owner,  the  result  of  which,  if  successful,  would  be  to  give  him 
an  exclusive,  or  an  apparently  exclusive,  right.  When  the 
object  of  the  property  is  land,  the  interest  of  each  co-owner  is 
regarded  as  separate  for  all  purposes  except  possestion ;  and,  in 
strict  accordance  with  this  notion,  he  is  permitted  to  sue  alone, 
to  recover  his  undivided  part  of  the  land,  or  his  part  of  the  rent 
payable  for  the  use  of  it;  but  when  the  object  of  the  property  is 

'  ^"  Due  tenant  En  common  cannot  general  the  eSect  of  a  Dnivenal  rule. 
maintain  leplsvin  for  the  pouewioD  of  There  ai«  bnt  few  of  the  former  thai  are 
any  of  the  common  property  againit  his  not  subject  to  exception!  ■>  well  e«ab- 
coteaant,  nor  against  one  in  possession  of  tiahed  and  important  as  the  general  priii' 
the  propert/  as  the  joint  agent  of  the  dple;  and  the  mle  in  qaestion  does  not 
tenantH  in  common  :  "  Smich-McCord  Drj-  belong  to  that  few.  It  is  sabject  to  ht- 
Goodg  Co.  V.  Bnrke  (I90t),  6S  Kan.  T<0,  eral  eiceptioas,  one  beiug  that  if  a  cv<- 
G6  Pac.  1036^  Crou  u.  Hulett,  53  Mo.  tenant  or  his  licensee  destrovi  the  commoii 
397  :  Mills  r.  MalotC,  *S  Ind.  S4S,  251 ;  propert/  or  cunverta  it  to  his  own  nse,  be 
Davis  V.  Lottich.  46  N.  T.  393 ;  Balch  v.  m»y  Iw  sued  in  trespass  or  trorer  to  re- 
Jane*.  Gl  Cal.  231;  Bowen  e.  Roach,  78  dress  the  wrong  wherever  such  a  rened; 
Ind.  361 ;  Spooaer  v.  Roh,  !4  Mo.  App.  would  exist  in  the  absence  of  the  relstim- 
599;  Carle  ■>.  Wall  (Ark.  1891),  IS  S.  W.  ship  between  cotenanta  .  .  .  The  aitbor- 
393.  As  to  sniCa  by  one  co-owner  of  chat-  ities  clsarlj  Indicate  that  (he  eiceptioa 
tclfl  against  the  other  for  a  conversion,  we  have  stated  to  the  general  mle  is  sol  s 
see  Hewlett  a.  Owens,  51  Cal  570;  Stall  modem  creation.  It  has  been  recogsiied 
V.  Wilbar,  77  N.  Y.  I5S  in  last  note.  by  courts  and  law  writers  at  least  (ram 

'  tBat  see  Sollivan  v.  Sherrj  (1901),  the  time  uf  the  Year  Booka."    So  in  Wood 

III    Wis.  476,  87  N.  W.  471.  where  the  v.  Steloa  (1S96),  9  S.  D.  110,  68  N.  W. 

court  said ;  "  The  general  rule  is  that  one  160.  it  was  held  that  a  tenani  in  coinnoo 

tenant  in  commun  cannot  maintain  treit-  of  chattels  mav  toaintain  trorer  aciisH 

pass  or  tr«Ter  against  his  cotenant  or  the  his   co-tenant  who  appropriates  them  to 

tatter's  licensee  of  the  joint  priipertj  in  hia  own  nae  so  as  to  render  auj  fntort 

respect  thereto.   The  trial  conrt,  supposing  enjoyment  on  the  part  of  the  compliiniog 

that  sncfa  mle  was  controlling  in  thix  case,  tenant  impo68ible.J     See  •'H:honler  I'ms- 

sustained  the  demnrrer.     It  U  not  infra-  Prop.  900;   compare  Waller  v.  Bowllut;. 

quent  that  conrts  are  misled  into  giving  a  108  N.  C.  289,  and  casM  cited. 
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a  chattel  or  chattels,  the  interest  of  all  the  owners  is  conceived 
of  as  a  unit,  both  in  respect  to  the  right  of  proprietorship  and  to 
the  possession,  and  a  single  one  cannot  sue  for  his  part  of  the 
thing  itself,  nor  for  his  share  of  the  profits  payable  for  its  use,  or 
of  its  value  if  it  be  taken,  converted,  or  sold,  or  of  the  damages 
if  it  be  injured ;  all  must  join  so  as  to  represent  this  unity  of 
interest.^  These  general  doctrines,  which  were  fully  settled  in 
the  common  law,  are  unchanged  by  the  new  procedure,  as  will 
appear  from  the  rules  established  by  the  following  cases. 
§  139.    *  222.     Code    DeoiBionB.       Part-OwnerB    of    Bhlps.      The 

part-owners  of  ships  and  other  vessels  are  jointly  interested, 
80  far  as  concerns  the  maintaining  of  actions  touching  the  prop- 
erty in  them  or  their  use,  and  must  all  unite  in  such  actions; 
as,  for  example,  in  a  suit  to  recover  freight,  whether  from  the 
shipper  or  from  a  person  to  whom  it  has  been  paid  by  the  shipper.^ 
It  would  seem,  however,  that  a  portion,  one  or  more,  of  such 
owners  may  sue  when  the  residue  refuse  to  join  as  plaintiffs,  by 
making  such  dissentients  defendants,  and  inserting  appropriate 
averments  in  the  complaint  or  petition ;  this  course  is  certainly 
proper  if  full  effect  is  to  be  given  to  the  provisions  of  the  codes 
regulating  this  particular  subject,  and  they  are  not  to  be  re- 
stricted  in  their  application  to  equitable  actions.^  Under  peculiar 
circumstances,  a  portion  of  the  part-owners  have  been  suffered 
to  maintain  an  action  of  a  similar  general  nature  without  even 
making  the  others  defendants,  as  stated  in  the  foot-note.^ 

§  140.  *  223.  Joint  OwnerB  of  ChattelB.  It  is  clearly  the  rule, 
^tablished  under  the  new  system  as  well  as  under  the  old,  that, 
properly,  all  the  owners  of  a  chattel,  whether  partners  or  not, 
must  join  in  an  action  to  recover  damages  for  injuries  done  to 


1  [Cinfel  V.  Malena  (1903),  —  Neb.  — , 
93  N.  W.  165.] 

*  Merritt  v,  Walsh,  32  N.  Y.  685 ;  Don- 
nel]  e.  Walsh,  33  N.  T.  43,  6  Boew.  621. 

>  CoBter  V.  New  York  &  Erie  R.  Co., 
5  Doer,  677,  3  Abb.  Pr.  332. 

«  Bishop  r.  Kdmiston,  16  Abb.  Pr.  466 
(G.  T.).  The  two  plaintiffs  and  one  McL. 
owned  a  ship.  It  was  insared  and  lost, 
and  defendant  collected  the  insurance 
money.  He  had  settled  with  McL.  for 
the  latter's  share,  and  the  plaintiffs  sne 
for  their  shares.  The  conrt  held  that  they 
were  tenants  in  common,  and  could  bring 


the  action  without  joining  the  other  co- 
owner.  This  reason  given  for  the  de- 
cision was  clearly  wrong.  The  decision 
would  have  been  in  exact  conformity  with 
the  letter  and  the  spirit  of  the  code  if 
McL.  had  been  made  a  defendant,  and  the 
facts  in  regard  to  him  had  been  alleged. 
In  Peck  V.  McLean,  36  Minn.  228,  one  of 
the  part-owners  of  a  certain  vessel  was 
allowed  to  sue  alone,  without  joining  her 
co-owners  either  as  plaintiffs  or  defend- 
ants; since  they  could  not  be  joined  ns 
defendants,  being  out  of  the  jurisdiction, 
and  refused  to  join  as  plaintiffs. 
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it,'  or  for  a  wrongful  taking  or  convertiion  of  it,'  or  to  recover 
its  possession.'  This  rule  is  so  firmly  settled  that  nothing  less 
than  an  express  contract  in  reference  to  the  chattel  with  one  of 
the  co-owners  in  his  own  name,  by  which  promises  are  made 
directly  to  him,  will  suffice  to  permit  a  severaDce.  In  such  a 
case,  while  he  may  sue  alone,  in  virtue  of  the  express  under- 
taking to  and  with  him,*  yet  all  the  others  may,  if  they  so  elect, 
join  with  him  in  an  action  on  the  contract;  for  example,  a  sale 
of  the  chattel  and  a  promise  to  pay  the  price." 

1  Weill  V.  Cods,  M  Bub.  585 ;  Hbtb  e.  T  1  Pkc.  869,  when  it  wu  held  that  nnder 

Crist,  t   Kan.  350.     See  alio  Snarthoat  Hev.  St.,  1B98,  g  3919,  the  owner  of  u 

V.  Chicago,  &c.  R.  Co.,  49  Wis.  625 ;  Pnlt  nndivided  half  interest  in  persooal  prop- 

V.   Radford,  5S  id.    114.      [ISammers   i>.  any   mar   maintain  an   action   far  coo- 

Heaid  (1899),  6E  Ark.  550,  50  S.  W.  TB :  version  witbont  juioing   his  coownei  M 

Where  partnership  property  is  raized  on  either    plaintiff   or   defendant,    and   the 

execatioQ  againet  one  of  the  partners,  an  complaint  need  not  state  who  owns  the 

action  foi  damages  sofEered  b;  reoeoD  of  other  half. 

the  tuBS  of  the  eqnity  to  have  the  assets         Holders  of  mortgage  liens  npon  chattel!, 

of  the  flrro  applied  to  the  payment  of  the  created   b;  different   mortgages  Bled  at 

joint  debta  contracted  on  account  of  the  different  times,  hare  snch  a  joint  interest 

partnership,  shoald  be  brought  bj  both  in  soch  chattels  aa  to  properlv  join  ia  an 

partuem,    bat    this   defect  of  partiea    is  actiou   against  a  sheriff  for  coovrrsioii, 

waived  b7  failare  to  take  advantage  of  it  each  properl/  being  in  their  joint  posns- 

by  demnrrer  or  answer.^  Bioa :   Trompeo  b.  Yat«s  ( 1 902),  —  Keb. 

>  Qock  B.  Keneda,  !9  Barb.  ISO.  See  — ,  93  N.  W.  647.J 
also  Fallen'.  FaUer,  S  Hon,  595 ;  Reeder  •  ^Vermont  Loan  t  Trust  Co  ».  Ctr- 
B.  SRyre,70  N.  Y.  180,  181,  190;  Spalding  din  (1898),  19  Wash.  304,  53  Pac  164; 
V.  Black,  33  Kan.  55;  State  u.  True,  25  Miller  v.  Cngler  (1899),  63  Ho.  App 
Mo.  App.  451 ;  Welch  v.  Sackett,  II  Wis.  395.  See  also  Trompen  v.  Tatea  (l»(«|. 
243 ;  but  aee  Sonle  v.  Mogg,  3S  Han,  79 ;  —  Neb.  — ,  93  N.  W.  64T,  where  ii  wis 
a9  to  action  by  one  co-owner  against  sa-  held  that"  Mortgagee* holding  mongigss 
other  for  conversion,  see  Stall  v,  Wilbur,  of  variooe  priority  on  the  same  goods  wbe 
77  N.  Y.  158;  Hewlett  o.  Owens,  51  Cat.  are  jointly  in  poMcaaion  of  them,  at; 
570;  see  aitli,  {  *321,  and  cases  cited,  join  in  an  action  against  the  sheriS  for 
In  accordance  with  the  principle  of  these  depriving  them  of  posseMion  and  con- 
cases,  it  was  bald  in  Sonle  u.  Mogg,  verting  the  goods  to  his  own  use."  ISjl- 
35  Hun,  79,  that  an  owner- in-common  of  labos  by  the  coart.)J  Bnah  d.  Groom, 
property  wparsble  by  weight  or  meaanre  9  Bush, 675, 678;  Lake n.  Marshall,  5  J.J. 
—  in  that  case,  money  —  might  maintain  Man b.  356.  See  also  RoaseU  n.  Leenaa, 
a  separate  action  for  Ita  conversion  by  a  39  Wis.  570.  Contra.  Stewart  i>.  Bran, 
third  party,  as  well  aa  for  its  conversion  3T  N.Y.  350;  Seip  v.  Titghmao,  33  Kia 
by  a  co-owner.  389 ;  eontra,  joint  owners  ihould  anite  is 

[But  sea  Balletine  i'.  Joplin  ( IS9B),  105  action  to  recover  property  exempt  fron 

Ky.  70,  48  S.  W.  417,  where  it  was  held  execation:  here,  however,  the  noo.jwsJff 

that  where  one  mortgaged  as  bis  own  a  had  been  wwved. 
mare  which  another  owned  jointly  with         ■  ,FuBtice  b.  Phillip*,  a  Bosh,  30a 
him.  the  mortgagee  and  the  purchaser  at         *  Silliman  v.  Tuttle,  4S  Barb.  171.   At- 

a  Hale  which  he  promred  to  be  made  under  tion   by  oil  the   co-owners  where  a  «le 

attachment  are  liable  to  the  other  joint  had  been  made,  a*  in  the  laat  preceditf 

owner  Be  for  a  conversion  of  his  interest,  case,  by  one  of  them  alone. 
And  Boley  D.  Allred  (1903),  35  Utah,  402, 
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§  141.  *  224.  BnrviTing  Partners.  The  new  procedure  has 
not,  in  general,  changed  the  former  rules  as  to  the  rights  and 
powers  of  surviving  partners  when  one  or  more  of  the  firm 
have  died.  Now,  as  before,  the  surviving  partner  or  partners 
have  the  exclusive  possession  of  the  firm  assets,  for  the  purpose 
of  pa]ring  its  debts  and  settling  its  affairs.  They  alone  can 
prosecute  all  actions  of  a  legal  nature,  to  recover  debts,  or 
the  possession  of  property,  or  its  value,  or  damages  for  its  wrong- 
ful conversion  or  misuse.  The  remedy  on  all  rights  of  action 
held  by  or  due  to  the  firm  is  to  be  pursued  in  their  names,  and 
the  personal  representatives  of  the  deceased  member  or  members 
cazmot  be  joined  in  such  actions  by  virtue  of  any  interest  which 
they  may  have  in  the  proceeds,  and  in  the  final  winding  up  of 
the  partnership  accounts.^  This  doctrine,  however,  does  not 
mean  that  eveiy  tiling  in  action,  belonging  to  the  firm  at  the 
time  of  the  death  of  a  member,  must  invariably  be  enforced  by 
the  survivor,  or  not  at  all;  he  is  simply  the  proper  and  only 
person  to  sue,  as  long  as  the  thing  in  action  or  other  personal 
property  remains  a  part  of  the  firm  assets.^  The  survivor  may 
assign  such  a  firm  asset,  and  the  assignee  would  thereupon  be 
entitled  to  sue  in  his  own  name,  as  in  the  case  of  any  other 
assignment.  When,  therefore,  a  surviving  partner  had  trans- 
ferred a  firm  demand  to  the  administrator  of  the  deceased  partner, 
such  administrator  would  be  alone  able  to  enforce  the  collection 
by  suit  in  his  own  name,  not,  however,  by  virtue  of  his  original 
representative  capacity,  but  only  in  his  character  as  assignee.^ 

§  142.  *  225.  Bztreme  Limits  to  which  some  Courts  have 
carried  Doctrine  as  to  Joint  Rights.  The  rule  that  all  the  co- 
owners  of  a  chattel  must  unite  in  any  action  founded  upon  the 
property  in  it  has  been  pushed  by  some  of  the  courts  to  its 


^  CSee  Mcintosh  v.  Zaring  (1897),  150 
Ind.  301,  49  N.  £.  164,  set  ont  at  length  in 
note  to  §  *211,  arUe,  But  see,  also,  Hard- 
wood Log  Co.  V.  Coffin  (1902),  130  N.  C. 
43S,  41  S.  E.  931,  where  it  is  said  that  the 
peraonal  representatiTe  should  be  made  a 
party.] 

>  [Robertson  o.  Burrell  (1895),  1 10  Cal. 
568, 42  Pac.  1086 :  The  heirs  of  a  deceased 
partner  are  not  proper  parties  to  brinji^  an 
action  for  an  acconnting  in  respect  to  the 
partnership  property,  but  sach  action  can 


only  be  maintained  by  the  personal  repre- 
sentative of  the  deceased  partner.]  • 

>  Roysv.  Vilas,  18  Wis.  169;  Brown 
V.  Allen,  35  Iowa,  306,  311.  See,  also, 
especially,  Robinson  v.  Hintrager  (Iowa), 
36  Fed.  Kep.  752,  per  Shiras  J.,  p.  756. 
Hargadine  v.  Gibbons,  45  Mo.  A  pp.  460, 
per  Thompson  J.,  and  numerous  cases 
cited;  8  o.  (Mo.  Sup.  1893),  21  S.  W. 
726:  Crook  v.  TnU  (Mo.  Sup.  1892),  20 
S.  W.  8 ;  State  v.  Stratton  (Mo.  Sup. 
1892),  19  S.  W.  803. 
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extreme  limits,  —  to  the  extent,  as  it  seems  to  me,  in  fact,  of 
nullifying  an  express  and  very  salutary  provision  of  the  reform 
legislation.  I  have  already  discussed  the  general  principle  of 
interpretation  referred  to  with  suflScient  fulness,^  and  shall 
simply  state  the  additional  decisions,  without  further  comment. 
When,  in  the  case  of  partners  or  other  joint  owners  of  personal 
property,  one  of  them  is  legally  disabled,  by  means  of  some  act 
of  his  own,  from  asserting  or  maintaining  any  right  in  himself, 
or,  in  other  words,  when  he  has  put  himself  in  such  a  condition 
that,  if  he  were  the  sole  owner,  he  would  not  have  a  right  of 
action  in  reference  to  the  property,  it  has  been  held  that  all  the 
partners  or  co-owners  cannot  prosecute  an  action  in  their  joint 
names,  even  in  respect  of  the  interest  of  those  who  have  done  no 
acts  impairing  their  individual  rights.  It  is  said  that,  as  the 
right  of  action  is  essentially  and  completely  joint,  and  as  there- 
fore all  the  co-owners  must  be  able  to  sue,  this  unity  of  interest 
cannot  be  severed  and  a  recovery  permitted  for  that  share  of  the 
interest  which,  as  between  themselves,  belongs  to  the  innocent 
rather  than  to  the  guilty  owners.  Upon  the  same  principle,  and 
applying  in  the  like  manner  the  rigid  doctrine  of  an  absolute 
unity  of  right  among  the  co-owners  of  chattels,  the  one  who  had 
done  no  act  affecting  his  individual  interest  cannot  sue,  in 
respect  of  that  interest,  to  recover  the  portion  of  the  entire 
demand  due  to  himself  by  making  the  others  defendants.'  It  is 
plain  from  the  propositions  contained  in  this  subdivision,  and 
from  the  cases  cited  in  their  support,  that  the  courts  have  made 
no  substantial  changes,  as  results  of  the  reformatory  legislation, 
in  the  rules  concerning  the  parties  plaintiff  in  actions  by  the  co- 
owners  of  personal  property. 

§  143.  *  226.  m.  Legal  Actions  by  Persons  having  Joint  Rights 
arising  from  Contract.  The  general  effect  of  the  provisions  con- 
tained in  the  codes  upon  the  common-law  doctrines  respecting 
joint  rights  of  action  has  already  been  discussed  with  sufficient 


^  See  supra,  |§  *221>*22d,  and  caaeB 
cited. 

^  Esitabrook  v.  Messeramith,  18  Wis. 
545 ;  Frans  v.  Yoang.  24  Iowa,  375 ; 
Nightingale  v.  ScanneU,  6  CaL  506 ;  and 
see  liainej  v.  Smizer.  28  Mo.  310 ;  Clark 
V.  Cable,  21  Mo.  223  ;  Andrews  v.  Moke- 
lumne  Hill  Co.,  7  Cal.  330;  Russell  v. 


Allen,  18  N.  Y.  173;  Tripp  v.  Riley.  15 
Barb.  333.  See  HiU  v.  Marsh,  46  bd. 
218.  The  case  of  Estabrook  p.  Me>•e^ 
smith,  cited  above  in  this  note,  has  been 
severely  criticised,  and  its  correctnctt 
questioned,  in  Viles  i;.  Bangs,  36  Wit.  131. 
139,  140,  per  Cole  J. 
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falness,  and  I  shall  simply  add  to  that  discussion  some  examples 
and  illustrations  furnished  by  the  decided  cases.  It  was  shown 
that  the  ancient  rule,  requiring  all  the  joint  obligees,  covenantees, 
and  promisees  to  unite  in  actions  brought  upon  their  contracts, 
had  not  been  abrogated,  and  only  modified  perhaps  in  the  single 
particular  of  permitting  parties  to  be  made  defendants  who  refuse 
to  join  as  plaintiffs.  The  doctrine  of  equity  in  this  respect  was 
substantially  the  same  as  that  of  the  law,  and  demanded  a  union 
of  all  joint  claimants  to  prosecute  their  joint  right  by  a  suit  in 
chancery.  When  the  doctrine  of  equity  was  made  statutory,  and 
was  applied  to  all  classes  of  actions,  it  therefore  wrought  no 
change  in  the  practical  rules.  Of  course  these  provisions  of  the 
codes  as  to  parties  have  not  of  themselves  altered  in  any  manner 
the  principles  which  the  common  law  had  established  for  deter- 
mining whether  a  right  created  by  any  contract  is  joint  or 
several.  In  actions  ex  contractu,  all  the  persons  having  a  joint 
interest  must  be  made  plaintiffs,  and,  when  one  of  them  dies, 
the  action  must  be  brought  or  must  proceed  in  the  names  of  the 
survivors,  the  personal  representatives  of  the  deceased  obligee 
or  promisee  cannot  be  joined  as  co-plaintiffs;  and  in  the  same 
manner,  in  actions  ex  delicto  for  injuries  to  personal  property,  all 
the  joint  owners  must  unite,  and,  if  one  of  them  dies,  the  action 
is  to  be  prosecuted  by  the  survivors  alone.  These  common-law 
rules  remain  in  full  force.  ^    It  has  been  held  that  two  or  more 


»  [Mcintosh  I'-  Zaring  (1897),  150  Ind. 
301,  49  N.  £.  164,  qnotiDg  the  textj    In- 
diana, B.  &  W.  Ry.  Co.  V.  Adamson,  114 
Ind  282;  Bucknam  v.  Brett,   35  Barb. 
596;  13  Abb.  Pr.  119;  Daby  v.  Ericsson, 
45  N.  Y.  786.    The  survivor  was  held  to 
be  tbe  proper  party  to  sne,  although,  by 
an  arrangement  between  himself  and  the 
representatives  of  the  estate  of  the  de- 
c«tfed,  the  proceeds  were  to  belong  ex- 
clusively to  them,  and  he  disclaimed  all 
interest   therein.    See    also    Carrere    v. 
Spofford,  l.'i  Abb.  Pr.   n.  fl.  47,  48,  49. 
That  all  joint  creditors  or  promisees  must 
Join  as  plaintiffs,  see  Porter  v.  Fletcher, 
25  Minn.  493 ;  McConnell  v.  Brayner,  63 
Mo  461 ;  Marie  v.  Garrison,  83  N.  Y.  14, 
29;  Tinkler  v.    Swaynie,   71   Ind.   662; 
Henry  v.  Mt.  Pleasant  Tp.,  70  Mo.  500; 
Lvford  V,  No-  Pae  C.  R.  Co.,-92  Cal.  93; 
McXamee  v.  Carpenter,  56  Iowa,  276  (one 
of  two  joint  owners  of  a  promissory  note 


cannot  maintain  an  action  thereon  in  his 
own  name  without  joining  the  other 
owner,  though  the  note  is  payable  to 
bearer  and  is  in  his  possession).  All  per- 
sons entitled  to  shares  in  the  same  debt 
may  join  in  an  action  to  recover  it,  e.  g. 
assignees  of  different  portions.  Brett  v. 
First  Univ.  Soc.  of  Brooklyn,  5  Hun,  149. 
Where  the  wards  should  be  joined  as  co- 
plaintiffs  in  a  suit  by  a  new  guardian  on 
the  former  guardian's  bond,  see  Wilson 
V.  Houston,  76  N.  C.  375. 

QSee,  however,  Hardwood  Log  Co.  v. 
Coffin  (1902),  130  N.  C.  432,  41  S.  £.  931, 
in  which  it  is  held  that  where  a  firm  is  a 
party  plaintiff,  and  a  member  of  the  firm 
dies,  his  personal  representative  should  be 
made  a  party.  Jameson  v.  ^artlett  (1902), 
63  Neb.  638,  88  N.  W.  860;  "Where 
one  of  several  plaintiffs  or  defendants 
dies,  in  an  action  pending  in  this  court  on 
error,  the  right  of  action,  if  it  survives  to 
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obligees  in  an  injunction  undertaking,  although  their  interests 
were  entirely  separate,  and  no  joint  claim  for  damages  existed, 
may  unite  in  an  action  upon  it;^  but  in  another  similar  case, 
where  the  action  was  joint  in  form,  the  recovery  was  limited  to 
the  damages  suffered  by  the  plaintiffs  jointly,  and  they  were  not 
permitted  to  show  what  each  had  separately  sustained.^  In  an 
action  on  a  penal  bond  running  to  several  persons  jointly,  the 
common-law  rule  required  all  the  obligees  to  be  made  plaintiffs, 
although  the  condition  was  to  perform  distinct  acts  for  tlie 
benefit  of  the  obligees  severally.^     When  a  deed  of  conveyance 
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or  against  the  remainiDg  parties,  may  be 
enforced  without  bringing  the  representa* 
tive  or  successor  of  the  deceased  party  into 
the  case."^ 

^  Loomis  V.  Brown,  16  Barb.  325.  See 
opinion  of  Gridley  J.  The  decision 
was  not  placed  upon  the  ground  that 
the  plaintiffs'  rights  were  joint.  It  was 
considered  that  the  code  permitted  a  union 
of  plaintiffs  in  legal  actions,  which  was 
not  possible  at  the  common  law.  Q'*  A 
contract  entered  into  and  performed  jointly 
by  two  or  more  persons,  the  compen- 
sation for  the  performance  of  which  is 
separate  and  distinct  as  to  each  of  such 
persons,  may  be  sued  upon  separately  by 
each  of  them,  to  recover  the  amount  due 
to  him  or  the  damages  sustained  by 
him:"  Curry  v.  Railway  Co.  (1897),  58 
Kan.  6,  48  Pac.  579.  See,  to  the  same 
effect,  Mcintosh  v.  Zaring  (1897),  150  Ind. 
301,  49  N.  E.  164.  In  the  enforcement  of 
a  joint  contract  all  must  join :  Slaughter 
V.  Davenport  (1899),  151  Mo.  26,  51  S.  W. 
471. 

Where  a  contract  is  made  by  a  carrier 
with  a  funeral  party  jointly  to  hold  a  train 
for  tliem,  each  member  of  the  party  has  a 
separate  canse  of  action  for  the  breach  of 
the  contract :  Southern  Ry.  Co.  v.  'Mar- 
shall (1901),  111  Ky.  560,  64  S.  W.  418,  fol- 
lowing Baughman  v.  Railroad  Co.,  94  Ky. 
150. 

In  a  joint  action  by  several  plaintiffs, 
if  the  evidence  shows  that  at  least  part  of 
them  cannot  recover,  a  verdict  for  the 
defendant  must  result :  Medlock  t*.  Merritt 
(1897),  102  Ga.  212.  29  S.  £.  185.;] 

2  Fowler  v.  Frisbie,  37  Cal.  34.  A 
number  of  persons  were  in  possession  of 
land,  not  jointly,  nor  in  common,  but  each 


possessing  and  cultivating  a  separate  par- 
cel of  the  whole.  An  action  was  broaght 
to  recover  the  entire  tract,  and,  by  the 
provisions  of  the  California  statute  re- 
ferred to  in  a  preceding  paragraph,  all 
these  occupants  were  made  defendanto. 
An  injunction  was  granted  restmining 
them  all  from  interfering,  etc.  with  the 
crops,  and  the  ordinary  undertaking  was 
given  to  them.  The  persons  thus  enjoioed 
bring  this  action  on  the  undertaking ;  and 
the  rule  stated  in  the  text  was  expretsk 
laid  down   bv  the  court.     It  would  be 

» 

difScult  to  reconcile  these  two  cases. 

•  Pearce  v.  Hitchcock,  2  N.  Y.  388,  per 
Jewett  C.  J.  See  also  Koeniger  r.  Creed, 
58  Ind.  5.54;  Thomas  v.  Irwin,  90  Ind. 
557 ;  McI.«od  v.  Scott,  38  Ark.  72.  See, 
however,  Spragne  v.  Wells,  47  Minn.  504 ; 
Alexander  i;.  Jacoby,  28  Ohio  St.  358, 383. 
Vandermulen  v.  Vandermulen.  108  N.  V. 
195,  204,  was  an  action  on  a  covenant  nu- 
ning  to  several  persons  jointly,  conditioned 
to  pay  distinct  amounts  for  the  benefit  of 
the  covenantees  severally.  It  was  held  that 
a  separate  action  was  maintainable  by  each 
of  the  covenantees ;  and,  strangely  enoagb, 
Pearce  v.  Hitchcock  was  cited  as  anthoritT 
for  this  ruling.  The  learned  judge  ap- 
pears to  have  overlooked  the  fact  that  the 
actual  decision  in  Pearce  r.  Hitchcock, 
which,  contrary  to  the  common-law  rale 
there  stated,  allowed  separate  actions  hy 
the  obligees,  was  based  entirely  on  the 
statute  relating  to  attachment  bond«. 
[Where  an  attachment  bond  is  made  to 
two  jointly,  both  are  necessary  parties  to 
an  action  for  the  fall  amount  of  the  bond: 
King  V.  Kehoe  (1894),  91  la.  91,  58  N.  W. 
1071.] 
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of  land  is  given  to  two  or  more  grantees,  the  implied  covenants 
of  title,  if  there  be  any,  are  joint,  and  give  only  a  joint  right  of 
action,  so  that  one  of  the  grantees  cannot  sue  alone  for  a  breach.^ 
This  is  a  realBrmance  of  the  rule  applicable  to  the  same  circum- 
stances under  the  common  law.' 

§  144.  *  227.  Same  Subject.  ZUnstrations.  It  has  been  said, 
in  a  decision  made  since  the  code,  that  in  an  action,  whether 

legal  or  equitable,  by  a  firm,  all  the  partners,  even  those  that  are 
dormant,  must  unite  as  plaintiffs ;  ^  but  this  case  can  hardly  be 

^  Lawrence  v.  Montgomerji  87   Cal.  able,  in  greater  than  the  Bum  insnred  the 

183.  mortgagee  majr  sne  alone.    Hammel  v. 

*  [Proctor  V.  Georgia  Ine.  Co.  (1899),  Qneen  Ins.  Ck>.,  50  Wis.  240;  Travelera' 

124  N.  C.  265,  32  S.  £.  716 :  A  mortgagor  Ina.  Co.  o.  Cal.  Ins.  Co.,  1   N.  D.  151. 

of  realty  took  ont  a  fire  insorance  policy,  Where,  however,  the  interest  of  the  mort- 

expreesed  to  be  paid  to  the  plaintiff  (the  gagee  in  the  premises  insnred  has  ended, 

mortgagee)  and  aasared, "  as  their  inter-  he  is  no  longer  a  proper  party,  either 

ests  may  appear."     Held  that  the  mort-  plaintiff  or  defendant.    So  held  in  Great 

gagor  is  a  necessary  party.  •  W.  Compound  Co.  v.  JEtun  Ins.  Cd.,  40 

Ennentront  v.  American  Fire  Ins.  Co.  Wis.  373.  See,  however,  ante,  §  *139, 
(1895),  60  Minn.  418,  62  N.  W.  543:  The  and  cases  cited.  A  policy  baring  been 
owner  of  certain  property  took  ont  a  assigned  by  the  assured  to  his  mortgagees 
policy  of  insurance  upon  the  same,  the  as  collateral  security,  the  assured,  it  has 
loss  to  be  paid  to  the  assignee  of  the  been  held,  was  properly  joined  as  co- 
mortgagee  "  as  interest  may  appear,'*  said  plaintiff  with  the  assignees,  although 
sssignee  being  named  in  the  policy.  After  he  had,  by  alienation  of  the  property, 
the  loss  the  said  assignee  assigned  all  his  rendered  the  policy  void  except  as  to  the 
interest  under  the  policy  to  a  third  party,  interest  of  his  assignees ;  to  this  extent 
and  it  was  held  that  the  third  party  and  he  was  interested,  as  payment  of  the  loss 
the  owner  might  properly  be  joined  in  an  to  them  would  inure  to  his  benefit :  Boyn- 
action  npon  the  policy .^  The  defendant,  ton  v.  Clinton,  etc.  Ins.  Co.,  16  Barb.  254 
C,  entered  into  a  contract  with  the  plain-  (these  plaintiffs,  it  was  said,  could  not 
tiff,  D.,  for  the  construction  of  a  building  have  been  joined  at  common  law).  Contra, 
open  a  lot  belonging  to  them,  upon  which  Michael  v.  St.  Louis  Mut.  F.  Ins.  Co.,  17 
the  other  plaintiff,  S.,  held  a  mortgage ;  Mo.  App.  23. 

and  for  the  faithful  performance  of  the  '  Secor  v.  Keller,  4   Duer,  416.    See 

coDtiactC.  gave  his  bond  to  S.  for  the  Bendel  v.  Hettrick,  45   How.   Pr.    198; 

benefit  of  all  the  plaintiffs;  in  an  action  Lewis  v.  Greider,  51  N.  Y.  231 ;  49  Barb, 

for  a  breach  of  the  bond  it  was  held  that  606.     That  dormant  partners  need  not 

both  mortgagor   and    mortgagee    were  be  joined,  see  Piatt  v.  Iron  Exch.   Bk. 

properly  joined   as  plaintiffs.    Daley  r.  (Wis.  1892),  53  N.  W.  737. 

Cunningham,  60  Cal.  530.     Where  an  in-  Qln  Williams  v.  Southern  Pac.  R.  H.  Co. 

Borance  policy  is  made  payable  to  the  (1895),  110  Cal.  457,  42  Pac.  974,  plaintiff 

mortgagee  of  the  property  "  to  the  extent  brought  an  action  to  recover  compensation 

of  his  interest,"  or  **  as  his  interest  may  for  certain  work  which  he  alleged  was 

appear,"  the  mortgagor  and  mortgagee  done  by  him  at  defendant's  request.    The 

may  join  in  suing  on  the  policy,  as  they  answer  consisted  of  denials.    It  was  dis- 

hare  a  common  interest  in  enforcing  the  closed  by  the  evidence  that  the  contract 

contract:  Winne  r.  Niagara  F.  Ins.  Co.,  was  made  by  the  plaintiff  in  behalf  of  n 

91  N.  T.  185 ;  Home  Ins.  Co.  v.  Gilman,  partnership  of  which  he  was  a  member 

112  Ind.  7.     When,  in  such  a  case,  the  and    was    executed    at    joint    e.vpense. 

mortgage  debt,  alter  the  loss  becomes  pay-  Thereupon  defendiut  moved  for  a  non- 
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regarded  as  correct,  for  it  was  well  settled  at  the  common  law 
that  dormant  partners  need  not  be  joined,  and  it  does  not  seem 
that  anything  in  the  code  has  changed  the  rule  in  this  particular. 
When  eleven  ofiScers,  harbor  masters,  all  engaged  in  the  same 
duties,  and  each  entitled  to  an  equal  share,  one-eleventh  of  the 
total  fees,  made  an  agreement  by  which  one  of  them  undertook 
to  collect  all  the  fees,  and  to  Bccount  for  and  pay  over  to  the 
other  ten  their  portions  of  the  same,  it  was  held  that  all  of  the 
ten  must  unite  in  an  action  brought  against  the  eleventh  to 
recover  from  him  the  amounts  due  to  them  which  he  had  re- 
ceived; one  could  not  sue  alone.  ^  Persons  may  sometimes  be 
united  as  plaintiffs  in  an  action  upon  a  written  contract,  even 
though  they  are  not  parties  thereto,  and  the  terms  of  the  agree- 
ment make  no  direct  reference  to  them,  if  they,  notwithstanding, 
have  an  actual  interest  jointly  with  the  ostensible  parties  in  the 
subject-matter  of  the  contract,  and  in  the  cause  of  action  arising 
upon  it.^  The  authorities  of  a  county  appropriated  $117,600  to 
procure  volunteers  to  fill  the  quota  of  the  county,  and  ordered 
$300  to  be  paid  as  bounty  to  each  volunteer  out  of  this  fund. 
Eighty-six  persons,  who  had  already  enlisted  in  the  military 
service,  agreed  with  the  county  officials  that,  in  consideration 
of  being  paid  said  bounty,  they  would  form  a  part  of  its  quota, 
and  they  were  thereupon  actually  enrolled  in  and  credited  to  the 


suit,  on  the  groand  that  one  partner  conld 
not  maintain  an  action  to  enforce  a  part- 
nership demand,  which  motion  was  over- 
rnled.  On  appeal  the  ruling  was  ap- 
proved. The  conrt  said :  "  We  are  of 
opinion,  following  the  incontestable  trend 
of  authority,  that  the  absence  as  parties 
of  some  of  the  partners  from  a  complaint 
by  one  or  more  of  them  on  a  partnership 
demand  does  not,  speaking  strictly,  affect 
the  merits,  and  in  order  to  he  considered 
must  be  pleaded  by  the  defendant.  The 
motion  for  nonsuit  was  therefore  properly 
denied."  Cases  are  cited  from  New  York, 
Minnesota  and  Missouri. 

As  to  actions  between  partners,  see 
§  *104,  ante. 

In  some  states  the  statnte  permits  part- 
nerships to  sue  iu  the  firm  name.  See 
§  *121,  ante.  The  Supreme  Court  of  Ohio, 
in  Phoenix  Ins.  Co.  v.  Camahan  (1900), 
63  O.  St  258,  58  N.  E.  805,  held  that 
where  a  suit  is  commenced  in  the  partner- 


ship name,  under  §  5011,  R.  S..  and  one 
of  the  partners  dies  while  it  is  pendiog, 
the  action  cannot  go  on  in  the  name  of 
the  partnership,  even  under  order  of  the 
court,  for  it  has  ceased  to  exist,  and  the 
action  mu^t  be  revived  and  proceed  in 
the  name  of  the  representative  or  successor 
of  the  firm,  and  the  conrt  held  further,  in 
the  same  case,  that  where  a  suit  is  brought 
in  the  partnership  name,  an  averment  as  to 
who  the  partners  are  is  mere  surplusage. 
Citing  Winters  v.  Means,  50  Neb.  209,  and 
Dimond  v.  Bank,  70  Minn.  298.]] 

^  Dean  v.  Chamberlin,  6  Dner,  691. 
The  complaint,  stating  these  facts,  aod 
alleging  that  defendant  had  refosetl  to 
account  for  and  pay  over  to  the  single 
plaintiff  his  share,  was  held  bad  oo 
demurrer ;  all  should  have  joiued  as 
plaintiffs. 

2  Rutledge  v.  Corbin.  10  Ohio  St.  4:s 
See  the  facts  and  opinion,  supra,  $  •20i. 
Moore  v.  Jackson,  35  Ind.  360. 
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number  of  volanteers  required  from  the  county.  The  bounty 
not  being  paid,  the  entire  eighty-six  united  in  an  action  demand- 
ing judgment  for  the  total  amount  of  their  bounties,  $25,800, 
and  the  action  was  held  to  be  properly  brought.^ 

§  145.  *  228.  CritioiBm  of  Cases  holding  that  a  Joint  Promisee 
cannot  be  made  a  Defendant.  The  Common-law  theory  of  joint 
right,  growing  out  of  contract,  equally  with  the  joint  right  aris- 
ing from  the  ownership  of  chattels,  has  been  carried  by  certain 
cases  so  far  that  manifest  injustice  has  been  done,  and  the  en- 
forcement of  conceded  rights  has  been  defeated,  in  order  that  the 
courts  should  not  depart  from  an  arbitrary  ^nd  technical  rule. 
These  cases  have  held  that,  where  a  contract  is  made  by  or  with 
two  or  more  on  the  one  part,  so  that  a  joint  right  of  action  is 
held  by  them,  the  only  possible  action  is  one  brought  by  all,  if 
living;  that  one  of  them  cannot  sue  on  the  contract  making  his 
co-contractor  a  defendant,  with  proper  averments  in  the  pleading, 
whether  he  seeks  to  recover  the  whole  amount  due,  or  only  his 
own  individual  interest  therein,  and  though  the  co-contractor 
refuses  to  join  in  the  suit  for  any  reason,  even  if  the  latter  has 
been  paid  his  share.^  I  have  already  discussed  this  topic  at  large, 
and  fully  expressed  my  opinion  upon  it.^  The  decisions  last 
mentioned,  and  the  rule  which  they  approve,  are  directly  opposed 
to  the  letter  of  the  codes,  which  makes  no  restriction  to  equitable 

^  Tonng  V.  Franklin  Cj,  Com'ra,  25  join  in  an  action  on  the  policy.  Kansal  v. 
lod.  295,  299.  Each  plaintiff  was  onlj  Minn.  Farm.  Mnt.  F.  Ins.  Au'n,Sl  Minn, 
interested  to  the  extent  of  $300.  There  17.  Sureties  who  have  paid  money  for 
vas  no  joint  right  in  the  whole  fund,  their  principal  may  have  a  joint  action 
This  case  therefore  illustrates,  in  a  clear  for  the  whole  amount ;  or  each  may,  as 
manner,  the  proposition  heretofore  made,  before  the  code,  bring  a  separate  action 
—that  the  code  admits  of  a  joinder  of  for  the  amount  he  has  paid:  Skiff  v. 
jdauuijffk  in  instances  where  such  join-  Cross,  21  Iowa,  459.  Two  persons  were 
der  was  not  permitted  at  the  common  allowed  to  join  in  suing  a  common  carrier 
law.  for  the  value  of  a  chest,  their  joint  prop- 
For  a  single  premium  a  joint  policy  erty,  and  of  its  contents,  part  of  which 
of  insarance  was  issued  to  the  owner  of  was  the  property  uf  one  plaintiff,  part  of 
a  bailding  and  to  the  owner  of  a  stock  of  the  other ;  a  check  having  been  issued 
floods  therein,  neither  having  any  interest  to  them  jointly  for  the  transportation  of 
in  the  property  of  the  other,  except  as  it  the  chest  and  its  contents :  Anderson  v. 
aroflefrom  their  relation  as  husband  and  Wabash,  etc.  Ry.  Co.,  65  Iowa,  131. 
^fe,  and  bis  occupancy  of  her  store  build-  ^  Rainey  v.  Smizer,  28  Mo.  310 ;  Clark 
ing.  It  was  held,  that  they  properly  v.  Cable,  21  Mo.  223 ;  Andrews  v.  Moke- 
joined  as  plaintiffs  in  an  action  on  the  lumne  Hill  Co.,  7  Cal.  330;  Ryan  v. 
policy:  Graves  v.  Merchants'  &  B.  Ins.  Co.,  Riddle,  78  Mo.  521  ;  Hogendobler  u.  Lyon, 
62  Iowa,  637.    Property  of  a  married  man  12  Kans.  276. 

on  the  land  of  his  wife  was  insured  in  their  *  See  supra ^  §  *204,  and  notes,  and  Hill 

jomt  names;  it  was  held  that  they  might  r.  Marsh,  46  Ind.  218. 
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suits,  and  are  in  violent  antagonism  with  the  evident  intent  of 
the  reformed  procedure.     It  was  said  by  the  court,  in  one  case, 
that  if  an  action  by  one  of  the  creditors  was  permitted,  under  the 
circumstances  stated,  the  debtor  would  be  exposed  to  subsequent 
suits  and  recoveries  from  the  other  creditors.    This  remark  8ho\\^ 
an  entire  misapprehension  of  the  meaning  and  purpose  of  the 
statutory  provision.     It  requires  the   dissenting  creditor  or  co- 
contractor,  who  refuses  to  be  a  plaintiff ,  to  be  made  a  defendant, 
for  the  very  purpose  of  concluding  him,  by  the  judgment,  from 
any  subsequent  prosecution  on  his  own  behalf.     He  is  added  as 
a  party,  and  "has  his  day  in  court,"  and  this  will  be  a  complete 
bar  to  a  future  attempt  on  his  own  part,  if  he  should  change  his 
mind.     No  possible  injustice   could   tlierefore   be   done   to  the 
defendant,  and  great  injustice  would  necessarily  be  done  to  the 
creditor  who  desires  to  enforce  his  lawful  demand,  if  the  utterly 
arbitrary  rule  sustained   by  these   and  similar  cases  should  be 
generally  approved   as   the   correct  interpretation  of  the  codes. 
The  New  York  Court  of  Appeals  has  determined  that  an  action 
may  be  maintained  by  one  finn  against  another  firm  to  recover  a 
sum  ascertained  to  be  due,  although  the  two  partnerships  have  a 
common  member  who  is  made  a  defendant,  with  proper  aver- 
ments, in  the  complaint;  and  the  action  need  not  be  brought  for 
the  equitable  relief  of  an  accounting,  but  for  the  legal  relief  of 
an  ordinary  money  judgment.^ 

§  146.  *  229.  IV.  Legal  Actions  by  Persona  having  Bevenl 
Rights  Arising  from  Contract.  As  the  principles  have  been  already 
stated  in  the  preliminary  discussions  of  this  section,  it  is  only 


1  Cole  V  Reynolds,  18  N.  Y.  74.  Q Willis 
V.  Barron  (1898),  U3  Mo.  450,  45  S.  W. 
289.  The  court  said :  "  At  common  law 
partnership  contracts  were  construed  to  be 
joint  only,  not  joint  and  several.  As  a 
consequence  of  this  rule  in  actions  by  or 
against  partners  it  was  necessary  that  all 
the  partners  should  join  as  plaintiffs  or 
be  joined  as  defendants.  A  further  con- 
sequence of  this  doctrine  was  that  a  part- 
ner could  not  sue  a  firm  of  which  he  was 
a  member  on  a  note  executed  by  the  firm 
to  himself.  .  .  .  All  the  law  writers  and 
all  the  adjudged  cases  place  the  dinability 
of  one  partner  to  sue  his  firm  upon  its 
note  to  him  upon  the  grpund  that  a  man 
cannot  contract  with  himself,  and  because 


it  was  deemed  absurd  to  permit  a  party 
to  be  both  a  plaintiff  and  a  defendant  in 
the  same  action,  and  for  the  further  rea- 
son that  until  the  partnership  affairs  were 
adjudged  and  the  balance  struck  it  could 
not  be  said  one  partner  was  indebted  to 
another.  .  .  .  But  since  the  statute  now 
makes  the  note  the  several  contract  of  each 
member  of  the  firm,  and  makes  each 
partner  liable  in  solido^  the  payee  is  do 
longer  under  the  necessity  of  suing  him- 
self, and  hence  so  far  as  the  question  of 
parties  to  pleadings  is  concerned,  he  can 
sue  either  or  all  of  the  other  partner* 
without  infringing  the  commou-liw  role 
of  pleading."^] 
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necessary  to  add  some  further  illustrations   furnished  by  the 
decided  cases.     The  common-law  doctrine  in  respect  to  several 
rights  and  actions  does  not  seem  to  have  been  changed,  unless, 
possibly,  under  the  operation  of  the  equitable  rule  embodied  in 
the  codes,  plaintiffs  having  strictly  several  rights  may  be  allowed 
to  unite  in  legal  actions,  under  circumstances  which  establish  a 
certain  community  of  interest  among  them,  although  under  the 
same  circumstances  they  would  have  had  no  such  election  at  the 
common  law.     There  is  at  least  a  tendency  shown  by  some  of 
the  decisions  towards  such   a   modification  of  the   rule   which 
formerly  prevailed  in  reference  to  several  rights  and  causes  of 
action.^     The  following  examples   will  serve   to  illustrate   the 
nature  of  several  rights,  and  the  doctrine  as  to  parties  plaintiff 
in  suits  brought  to  enforce  them.     Tenants  in  common  of  a  tract 
of  land,  who  hold  their  titles  by  different  conveyances  from  the 
same  grantor,  each  of  which  contains  covenants  relating  to  the 
land  and  its   use,  cannot  unite   in  an  action   brought  against 
the  grantor  to  recover  damages  for  the  breach  of  such  covenants ; 
their  interests  under  the  covenants  and  their  rights  of  action  are 
in  every  sense  several.*    The  obligees   in  an   injunction   bond, 
where  the  interests  interfered  with  by  the  injunction  are  separate, 
and  the  injury  done  to  each  is  distinct,  cannot  join  in  a  suit  to 
recover  damages  for  these  several  causes  of  action ;  their  recovery- 
in  such  proceeding  must  be  limited  to  the   damages   that  are 
strictly  joint.*    Certain  persons  executed  the  following  written 
agreement:  "We,  the  undersigned,  agree  to  guarantee  the  de- 
positors of  W.  E.  C.  [a  banker]  in  the  payment  in  full  of  their 
demands  against  said  W.  E.  C.  on  account  of  money  deposited 
with  him."     Each  depositor,  it  was   held,  must  sue  separately 
upon  this   guaranty  to   recover  the   amount  of  his   individual 
claim;  all   the   depositors   could   not   join   in  a   single   action, 
because  their  interests  were  entirely  several,  neither  one  having 


^  See  ante,  §  *  227  and  note. 

'  Samoels  v.  Blanchard,  25  Wis.  329. 

*  Fowler  r.  Frisbie,  37  Cal.  34 ;  but, 
pfr  contra,  see  Loomis  v.  Brown,  16  Barb. 
325.  It  is  held  in  Ohio  that  the  interests 
of  the  obUgees  in  an  attachment  bond 
ue  ieTeral,  althoa<?h  the  undertaking  is 
^n  terms  joint.  Where  snch  a  bond  was 
given  to  three  persons,  an  action  on  it  by 
tvo  of  them,  who  were  partners,   and 


whose  firm  property  had  been  wrongfully 
seized  under  the  attachment,  was  sus- 
tained. Alexander  u.  Jacobv,  23  Ohio 
St.  358,  383.  See  ante,  §  *266,  and  notes, 
and  Vandermulen  v.  Vandermulen,  108 
N.  Y.  195,  204,  there  cited.  For  further 
illustrations  see  Great  West.  Compound 
Co.  V.  ^tna  Ins.  Co.,  40  Wig.  373 ;  Hub- 
bard V.  Burrell,  41  id.  365;  Eldridge  v. 
Putnam,  46  id.  205 ;  Brett  v.  First  Univ. 
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any  interest  in  the  demand  of  another.^     A  number  of  perBons 
having  each  subscribed  different  sums  of  money  for  a  loan  to  a 
certain  party  in  aid  of  a  proposed  enterprise,  and  a  committee  of 
three  having  been  appointed  to  act  as  agents  for  the  subscribers, 
which  committee  entered  into  a  written  contract  with  him  con- 
taining various  stipulations  concerning  the  use  of  the  money,  and 
also  an  undertaking  on  his  part  to  repay  the  amounts  advanced, 
each  of  the  subscribers  was  held  entitled  to  maintain  a  separate 
action  against  the  borrower  to  recover  the  sum  loaned  by  himself.' 
Five  persons  entered  into  a  written  agreement  stipulating  that, 
if  either  or  any  of  them  should  be  drafted  during  the  late  war, 
the  others  would  contribute  equal  sums  to  enable  him  or  them 
to  hire  substitutes.     Three  of   the  pax-ties  having  been  drafted 
and  procured  substitutes,  one  at  a  cost  of  $1,500,  and  the  others 
for  SI,  100,  each,  it  was  held  by  the  Supreme  Court  of  Indiana 
that  each  must  sue  the  others  in  a  separate  action  for  the  stipu- 
lated indemnity,  and  a  joint  action  by  the  three  was  dismissed.' 
A  number  of  persons,  being  interested   in  opposing  a  certain 
claim  and  in  defending  suits  thereon,  appointed  a  committee  to 
employ  counsel  and  to  conduct  the  defence,  and  agreed  to  pay 
the   expenses  incurred   by  such   committee.     The  cost  of  the 
defence   not  having  been  contributed,  the   committee  paid  the 
same,    and   thereby  became   entitled   to  i-eimbursement.     This 
right,  it  was  held,  was  a  several  one  in  each  member  thereof,  and 
a  separate  suit  by  each  to  recover  the  sum  paid  out  by  himself 
was  proper,  rather  than  a  joint  action  by  all  to  recover  the  whole 
amount  which  had  been  disbursed.*     Under  the  general  statutes 
of  New  York,  providing  for  the  formation  of  corporations  for 
various  purposes,  and  making  the  stockholders  personally  liable 
under  certain  circumstances  to  the  creditors  of  the  corporation 
for  the  debts  thereof,  this  right  of  action  in  the  creditors  is  a 
several  one,  and  a  separate  action  may  therefore  be  maintained 
by  each  creditor.     It  is  admitted,  however,  that  a  proper  action 


Soc.  of  Brooklyn,  5  Han,  149;  Small  v. 
Robinson,  9  id.  418;  Koeuiger  v.  Creed, 
5S  Ind.  554;  Durham  v.  Hall,  67  id  123; 
Graham  Tp.  Indep.  Sch.  Dist.  r.  Indep. 
8ch.  Dist.  No.  2,  50  Iowa,  3*22 ;  Goldsmith 
V.  Sachs,  8  Sawy.  110,  17  Fed.  Rep.  726. 

1  Steadman   v.  Gathrie,  4  Met.  (Ky.), 
147.  151. 


»  Rice  V.  Savery,  22  Iowa,  47a  The 
court  held  that  the  committee  might  aUo 
sue  as  trustees  of  an  express  trust,  the 
promise  having  been  made  directly  to 
them,  and  also  that  each  creditor  could 


sue. 


'  Goodnight  v.  Goar,  30  Ind.  418. 
«  Finney  v.  Brant,  19  Mo.  42. 
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nay  be  brought  against  all  the  stockholders  for  the  benefit  of  all 
the  creditors.*  A  bond  having  been  given  for  the  payment  of  a 
certain  sum  to  the  heirs  of  A.,  eight  in  number,  upon  the  death 
of  their  mother,  it  was  held  by  the  Supreme  Court  in  New  York 
that  an  action  might  be  maintained  by  one  heir  against  the 
obligor,  or,  he  being  dead,  against  his  administrator,  to  recover 
one-eighth  of  the  entire  sum ;  that  the  right  of  the  obligees  was 
several  and  not  joint.'  Where  three  towns  were  each  liable  for 
a  share  of  the  cost  of  erecting  a  bridge,  and  the  proper  officers 
of  each  —  the  highway  commissioners  —  procured  the  same  to  be 
erected,  but  the  entire  expense  thereof  was  actually  advanced 
and  paid  out  by  two  of  these  commissioners,  their  right  of  action 
against  the  third  commissioner  to  recover  the  amount  thus  dis- 
bursed for  his  use  was  declared  to  be  several,  and  a  joint  action 
against  him,  it  was  held,  could  not  be  maintained.^ 


'  Weeks  v.  Love,  50  N.  Y.  568.  It  was 
said  that  all  the  cases  impliedly  hold  the 
doctrine  ahove  stated ;  and  the  following 
were  cited :  Briggs  i\  Penniman,  8  Cow. 
3S7 ;  Mann  v.  Pentz,  3  N.  Y.  415  ;  Osgood 
p.  Lajtin,  5  Abb.  Pr.  K.  a.  1  ;  Garrison  v. 
Howe,  17  N.  Y.  458. 

«  Hees  V.  Nellis,  1  N.  Y.  Sup.  Ct.  118. 

•  Corey  i^.  Kice,  4  Lans.  141.  There 
was  no  joint  or  common  interest  held  by 
the  towns  which  the  plaintiffs  represented 
in  the  sam  which  was  thos  advanced ;  it 
was  not  like  an  advance  made  by  a  part- 
nership, or  made  ont  of  a  fund  owned  by 
the  plaintiffs  together.  Tlie  implied  prom- 
ise of  the  defendant  was,  therefore,  not  to 
the  plaintiffs  jointly. 

Where  a  policy  of  insurance  provided 
for  the  payment  of  different  sums  to 
different  parties,  it  was  held  improper 
for  the  beneficiaries  to  join  in  one  action 
to  recover  the  several  sums  due :  Rearv 
r.  Mutual  Reserve  Fund  L.  Ass'n,  30 
Fed.  Rep.  359.  Two  of  three  contracting 
parties  at^e  to  perform  certain  services 
for  the  third,  and  each  of  the  two  is  to 
receive  therefor  a  separate  and  distinct 
compensation ;  each  may  bring  a  separate 
action,  it  being  quite  immaterial  that  in 
the  rendition  of  the  services  for  which 
ther  were  to  receive  their  several  com- 
pensation their  joint  action  may  have 
been  necessary:  Richey  r.  Branson,  33 
Mo.  App.  418;  Bowman  v.  Branson  (Mo. 


1892),  19  S.  W.  634.  The  plaintiff  and 
two  others,  H.  and  B.,  acting  on  behalf 
of  the  S.  Company,  covenanted  that  the 
plaintiff  should  perform  certain  work  for 
the  defendants,  in  consideration  of  which 
the  defendants  promised  to  pay  the  plain- 
tiffs a  stipulated  sum.  It  was  held  that 
the  plaintiff  could  maintain  an  action  to 
recover  a  balance  alleged  to  be  due  on  the 
contract  price,  without  joining  H.,  B.,  or 
the  S.  Company :  Craig  v.  Fry,  68  Cal. 
363.  One  of  the  sureties  in  an  official 
bond  covenanted  to  indemnify  his  co- 
sureties  against  liability  on  the  bond,  and 
one  of  the  latter  was  compelled  to  pay 
part  of  a  defalcation  of  the  principal;  it 
was  held  that  he  could  sue  alone  upon  the 
covenant.  Cross  i*.  Williams,  72  Mo.  577  : 
"If  the  consideration  for  the  promise  of 
indemnification  made  by  the  defendant 
was  that  the  snreties  should  go  on  H.'s 
bond,  though  it  moved  from  many  per- 
sons, yet  it  moved  from  each  one  sever- 
ally," citinjij  Parsons  on  Contracts,  p.  18. 
See  also  Bush  v.  Haeusslcr,  26  Mo.  App. 
265.  In  general,  one  surety  can  sue  alone 
at  law  to  enforce  contribution  from  a 
co-surety,  without  joining  his  other  co- 
sureties: Voss  V.  Lewis,  126  Ind.  155. 

[Duncan  v.  Willis  (1894),  51  O.  St.  433, 
38  N.  E.  13 ;  Defendant,  having  knowl- 
edge that  the  plaintiff  and  his  brother 
were  desirous  of  purchasing,  each  for  his 
own  separate  use,  a  number  of  head  of 
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§  147.  *  230.  V.  Legal  Aotions  by  Persons  having  Joint  Rights 
Arising  from  Personal  Torts.  The  common-law  rule  govemiDg  the 
Belection  of  parties  plaintiff  in  such  actions  is  entirely  unchanged. 
When  the  personal  tort  produces  a  common  injury  to  all,  and 
thus  creates  a  common  damage,  all  the  persons  affected  by  the 
wrong  must  join  in  an  action  to  recover  the  damages.  In  pur- 
suance of  this  principle,  all  the  members  of  a  partnership  may 
and  must  unite  in  an  action  for  a  libel  or  slander  on  the  firm,  by 
which  its  business  is  injured.  Undoubtedly,  the  instances  in 
which  a  common,  as  distinguished  from  a  several  injury,  can  be 
done  to  a  number  of  individuals  by  personal  torts,  must  neces- 
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light  feeding  hogs,  represented  to  them 
that  he  had  oue  hundred  hogs  to  sell  of 
the  kind  and  quality  desired,  which  were 
sound,  healthy  and  free  from  disease,  and 
for  which  he  had  paid  $5.00  per  hundred 
pounds,  but  declined  to  sell  in  separate 
lots ;  he  would  sell  the  Duncans  the  entire 
lot  and  they  could  divide  them  to  suit 
themselves.  Relying  upon  these  repre- 
sentations the  brothers  purchased  the  one 
hundred  hogs,  paying  $5.12}  per  hundred 
pounds,  the  plaintiff  and  his  brother  each 
to  have  fifty  head  of  the  hogs  as  his  sepa- 
rate and  individual  property,  and  to  feed 
separately  on  their  respective  farms.  On 
the  same  day  the  hogs  were  divided  in 
accordance  with  the  agreement,  and  plain- 
tiff took  his  fifty  at  once  to  his  own  farm, 
where  some  of  them  died  on  the  same  day 
by  reason  of  hog  cholera.  They  had  been 
exposed  to  this  disease  and  were  infected 
with  it  at  the  time  of  the  sale,  all  of  which 
was  known  to  the  defendant,  who  had  in 
fact  purchased  them  as  diseased  hogs,  and 
for  a  much  less  sum  than  f  5.00  per  hun- 
dred pounds.  Not  only  did  plaintiff  lose 
the  diseased  hogs  which  died,  but  the 
dL<(ease  was  communicated  to  his  other 
hugs,  and  he  was  greatly  injured  thereby. 
Htld,  that  this  contract  of  purchase, 
though  joint  in  form,  and  based  upon  a 
consideration  moving  jointly  from  the 
two,  was  in  spirit  and  essence,  a  separate 
contract  as  to  each,  and  that  the  rights 
acquired  under  it  hy  the  purchasers  were 
separate  and  distinct  Citing  many  cases, 
English  and  American. 

Union  P.  R.  Co.  v.  Vincent  (1899),  58 
Neb.   171,  78  N.   W.  457:    "A   railroad 


company  made  with  two  persons  a  con- 
tract, in  form  joint,  for  the  transporution 
of  horses,  a  portion  of  which  belonged  to 
one  of  the  shippers  and  the  remainder  to 
the  other.  None  was  owned  in  commoD. 
The  horses  of  one  were  injured,  and  be 
sued,  naming  the  other  as  a  defendant 
because  be  refused  to  join  as  plaintiff. 
No  objection  was  made  for  defect  of 
parties  until  the  trial  began.  Beid,  with- 
out deciding  how  an  action  in  such  case 
should  be  brought,  that  the  railroad  com- 
pany could  not  complain  because  one  of 
three  situations  must  exist.  The  suit  wai 
sufficiently  brought  by  the  person  whoM 
stock  was  injured,  as  the  real  party  in 
interest ;  or  else  it  was  suflScient  to  m&ke 
the  other  a  defendant  alleging  that  be 
would  not  join  as  plaintiff ;  or  if  he  must 
necessarily  have  joined  as  plaintiff,  the 
defect  appeared  on  the  face  of  the  petition 
and  was  waived  by  not  demurring  oo  thic 
ground." 

Baughman  v.  Louisville,  etc.  R.  R.  Co. 
(1893),  94  Ky.  150,  21  S.  W.  757  :  Where 
a  contract  for  the  shipment  of  horsa 
owned  by  different  persons  was  msJe 
with  the  carrier  by  one  person  acting  if 
agent  for  them  all,  each  owner  bad  s 
separate  action  for  damages  suffered  br 
him  for  breach  of  the  contract  of  ship- 
ment, and  all  could  not  unite  in  one 
action. 

Brown  v.  Famham  (1893),  55  Mian.  27, 
56  N.  W.  352 ;  In  an  action  upon  a  com- 
position agreement,  any  creditor  beio^  > 
party  thereto  may  bring  a  several  action 
for  his  damages  for  the  breach  thereof.] 
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sarily  be  rare ;  but  when  they  do  occur,  the  rule  as  stated  must 
be  applied.^  A  single  illustration  will  suffice.  False  and  fraudu- 
lent representations  concerning  the  pecuniary  responsibility  of  a 
certain  person  having  been  made  to  a  partnership,  by  which  it 
was  induced  to  sell  goods  to  him  on  credit,  and  the  price  of  the 
goods  not  being  paid  or  recoverable  by  reason  of  the  purchaser's 
insolvency,  it  was  decided  by  the  New  York  Court  of  Appeals 
that  an  action  to  recover  damages  for  the  deceit  should  be  brought 
by  all  the  partners  jointly.^  < 

§  148.  *  231.  VI.  Legal  Aotions  by  PeraonB  having  Several 
Rights  Arising  from  Personal  Torts.  The  converse  of  the  proposi- 
tion stated  in  the  preceding  paragraph  is  also  as  true  now  as  it 
was  prior  to  the  new  system  of  procedure.  Where  a  personal 
tort  has  been  done  to  a  number  of  individuals,  but  no  joint  injury 
has  been  suffered  and  no  joint  damages  sustained  in  consequence 
thereof,  the  interest  and  right  are  necessarily  several,  and  each 
of  the  injured  parties  must  maintain  a  separate  action  for  his  own 

^  ^Mcintosh  V.  Zaring  (1897),  150  Ind.  An  insurer  who   has   paid    the   loss   on 

301,  49  N.  £.  164 :     Where  several  con-  insured  property  to  the  assured,  hecomes 

tracts  are  made  between  defendant  and  subro^ted  pro  tanto  to  the  latter's  right 

three  firms  of  attorneys  for  legal  services,  of  action  against  the  third  perstm  through 

the  fees  to  depend  upon  the  amount  of  whose  negligence  the  loss  occurred,  and 

recovery  or  the  sum  obtained    through  the  insurer  and  assured  should  properly 

compromise,  and  defendant  fraudulently  join  in  an  action  for  the  negligent  burning, 

represents  that  as  a  result  of  compromise  Elliott  v.  Pontius  (1893),  136  Ind.  641, 

a  smaller  sum  was  obtained  than  was  in  35  N.  E.  562  :  Several  plaintiffs  who  have 

fact  the  case,  upon  the  basis  of  which  independent  demands  as  creditors  against 

representations   the    firms    of    attorneys  a  defendant  debtor,  may  sue  jointly  for 

settle  with  defendant,  a  joint  right  of  relief   against   a   fraudulent  scheme   to 

action  arises  in  the  firms  of  attorneys  by  remove  the  debtor's  property,  but  when  the 

reason  of  such  fraud,  since  all  are  alike  fraud  alleged  is  shown  not  to  exist,  the 

interested  in  avoiding  the  settlement.  joint  right  ceases  and  each  must  revert  to 

Beetle  v.  Anderson  (1897),  98  Wis.  5,  his  several  right  against  the  debtor.^ 

73  N.  W.  560 :   **  Where  several  persons  »  Zabriskie  v.   Smith,  13  N.   Y.  322. 

induced  by  &lse representations,  purchased  See   also  Cochrane  v.  Quackeubush,  29 

a  mortgage,  each  contributing  one-fourth  Minn.  376  (joint  action  by  partners  for  a 

of  the  money,  held^  that  their  interests  in  malicious  prosecution,  to  recover  for  in- 

the  securities  were  joint ;  and  they  might  juries  thereby  caused  to  their  joint  credit, 

properly  sue  jointly  for  the  fraud."  business,  and  property)  ;  Peakes  v.  Graves, 

Cohen  i^.  Wolff  (1893),  92  Ga.  199,  17  25  Neb.  235  (joint  action  by  partners  for 
S.  £.  10*29:  Where  different  persons  have  deceit).  An  action  brought  by  members 
been  induced  by  fraud  to  sell  goods  to  a  of  a  firm  to  recover  damages  for  an  alleged 
firm,  and  the  firm  executes  mortgages  slander  relating  to  the  credit  of  the  firm 
Qpoa  the  goocls  so  purchased,  all  the  per-  does  not  abate  by  the  death  of  a  mem- 
sons  so  defrauded  may  join  in  an  action  to  ber ;  the  entire  cause  of  action  vests 
have  the  mortgages  declared  void.  in  the  survivors.     Shale  v,  Schantz,  35 

Wnnderlich  i;.  Chicago  &  Northwestern  Hun,  622. 
R.Co.  (1896),  93  Wis.  132,66  N.  W.  1144: 
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personal  redress.^     It  follows,  therefore,  that  when  a  tort  of  a 
personal  nature,  an  assault  and  battery,  a  false  imprisonment,  a 
libel,  a  slander,  a  malicious  prosecution,  or  the  like,  is  committed 
upon  two  or  more,  the  right  of  action  must,  except  in  a  very  few 
special  cases,  be  several.     In  order  that  a  joint  action  may  be 
possible,  there  must  be  some  prior  bond  of  legal  union  between 
the  persons  injured  —  such  as  a  partnership  relation  —  of  such  a 
nature  that  the  tort  interferes  with  it,  and  by  virtue  of  that  very 
interference  produces  a  wrong  and  consequent  damage  common  to 
all.     It  is  not  every  prior  existing  legal  relation  between  the 
parties  that  will  impress  a  joint  character  upon  the  injury  and 
damage.     Thus,  if  a  husband  and  wife  be  libelled  or  slandered, 
or  beaten,  although  there  is  a  close  legal  relation  between  the 
parties,  it  is  not  one  which  can  be  affected  by  such  a  wrong,  and 
no  joint  cause  of  action  will  arise.     The  doctrine  above  stated 
has  been  fully  recognized  and  asserted  by  the  courts  since  the 
codes  were  enacted.^    A  fire  company  —  a  voluntary  association 
—  having  been  libelled,  a  joint  action  by  its  memberis  to  recover 
damages  against  the  libeller  was  held  improper;  not  being  part- 
ners, and  not  having  any  community  of  legal  interest  whereby 
they  could  suffer  a  common  wrong,  the  right  of  action  was  sev- 
eral, and  each  must  sue  alone.^     The  same  rule  has  been  applied 
in  the  case  of  two  or  more  persona,  not  partners,  suing  jointly  to 
recover  damages  for  a  malicious  prosecution ;  the  action  cannot 
be  maintained.^ 

§  149.  *  232.  Vn.  Actions  in  Special  Cases.  Some  special 
cases  which  do  not  fall  within  the  foregoing  classification  will 
conclude  this  branch  of  the  discussion.*    A  policy  of  fire  insur- 


1  [^See,  however,  Shall  v.  Barton  (1899), 
58  Neb.  741, 79  N.  W.  732,  where  the  court 
said:  "This  court  is  committed  to  the 
doctrine  that  two  parties  having  separate 
and  distinct  claims  to  the  possession  of  the 
same  property  may  join  in  an  action  of 
replevin  therefor."] 

2  Shall  V.  Barton  (1898),  56  Neb.  718, 
77  N.  W.  132:  "Two  creditors  who  lost 
their  several  claims  and  attachment  liens, 
because  a  coroner  negligently  approved  a 
worthless  replevin  bond  in  a  suit  in  which 
the  attached  property  was  taken  from  the 
sheriff,  cannot  join  as  plaintiffs  in  an 
action  for  damages  against  the  coroner  for 
approving  such  bond.'*    Two  persons  can- 


not join  in  a  suit  against  a  telegraph  com- 
pany for  mental  anguish;  each  has  a 
separate  cause  of  action,  if  any :  Morton 
V.  Western  Union  Tel  Co.  (1902),  130 
N.  C.  299,  41  S.  E.  484. 

«  Oiraud  v.  Beach,  3  E.  D.  Smith,  337 : 
Hinkle  v.  Davenport,  38  Iowa,  355, 35S ; 
Stepank  v.  Kula,  36  id.  563. 

*  Rhoads  r.  Booth,  14  Iowa,  573 
See  Swales  v.  Grubbs  (Ind.  App.  1893). 
33  N.  E.  1 124,  and  see  also,  on  the  f^eneral 
subject  of  this  paragraph,  Hellamfl  '"• 
Switrer,  24  S.  C.  39. 

^  Q  A  proceeding  in  mandamus  is  prop- 
erly brought  in  the  name  of  the  Sute, 
even  though  the  application  is  made  in 
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ance,  containing  the  clause,  ^4os8,  if  any,  payable  to  E.  B.  6., 
mortgagee,"  the  assured,  it  was  held,  could  not  maintain  an 
action  without  making  £•  B.  6.  a  co-plaintiff,  unless  it  was 
alleged  and  proved  that  the  mortgage  to  him  had  been  paid  off 
80  that  his  interest  had  ended.^  In  several  of  the  States,  by 
virtue  of  special  provisions  contained  in  their  codes,  partnerships 
may  sue  and  be  sued  by  the  use  of  the  firm  name  as  the  parties 
plaintiff  or  defendant,  in  the  same  manner  as  though  they  were 
corporations.  The  judgments  recovered  in  such  actions  against 
the  partnerahip  can  only  be  enforced,  in  the  first  instance,  against 
the  firm  property,  and  can  only  be  extended  so  as  to  bind  the 
individual  property  of  the  several  partners  by  a  subsequent  direct 
proceeding  against  them,  or  some  of  them,  in  the  nature  of  a  gcire 
faciasJ^    The  Kentucky  code  contains  a  peculiar  provision   in 

the  iDterest  of  a  prirate  person :  State  r.  a  party  also  to  protect  his  interest  in  the 
?ac.  Brewing  Co.  (1899),  21  Wash.  451,  policy:  Burlington    Ins.   Co.   v.   Lowery 
58  Pac  5S4.  (1895),  61  Ark.  108,  32  8.  W.  383.    See 
In  a  sait  for  a  penalty  the  perron  sning  also  §  *226,  tn/ra,  and  notes-^    And  see 
and  not  the    State  is  the  proper  party  Hammell  v.  Queen  Ins.  Co.,  50  Wis.  240  ; 
plainti£F,  unless    the    statute   otherwise  Winne  v.  Niagara  F.  Ins.  Co.,  91  N.  Y. 
directs:  Burrell  v.   Hughes  (1895),   116  185;  Connecticut  F.  Ins.  Co.  v.  Erie  By. 
K.  C.  430,  21  S.  E.  971.     In  such  a  suit  Co.,  73  N.  Y.  399.     Where  insured  prop- 
several  may  sue  jointly  for  their  joint  erty  is  destroyed  by  fire,  caused  by  the 
nae :  Carter  o.  Wilmington,  etc.  R.  R.  Co.  wrongful  act  or  negligence  of   a  third 
(1900),  126  N.  C.  437,  36  S.  K.  14.  party,  if  the  Talue  of  the  property  ex- 
State  ex  re/,  v.  Bradley  (1901),  10  N.  D.  ceeds  the  amount  of  insurance  paid,  the 
157,  86  N.  W.  354:  Under  §  7605,  Ber.  insurer  paying  the  loss  acquires  thereby 
Codes,  a  citizen  of  a  county  in  which  a  to  the  extent  of  the  payment  a  joint  in- 
liquor  nuisance  exists  may  maintain  an  terest  with  the  owner  in  the  cause  of 
action  m  the  name  of  the  State  without  action  against  the  wrongdoer,  heuce,  in 
authority  from  the  State's  attorney  or  the  prosecuting  such  cause  of  action  the  iu- 
attomey  geueral.  surer  must  join  the  owner  as  co-plaintiff. 
Persons  whose  interests  are  separate  Home  Mut.   lus.   Co.  v,  Oregon  By.  & 
and  independent  cannot  be  joined  as  re-  NaT.  Co.,  20  Oreg.  569.  That  such  joinder 
laton  in    mandamus :    State  ex    re/,   v,  is,  at  any  rate,  permissible,  see  Crandall 
Fraker  (1901),  166  Mo.  130,  65  8.  W.  720.  v.  Goodrich  Transp.  Co.,  16  Fed.  Rep.  75. 
Bat   where    a  board   of    election   com-  But  where  the  insurance  company  has 
missioners  refuses  to  place  the  names  of  paid  the  insured  the  full  value  of  tiie 
a  nnml>er  of  nominees  for  the  office  of  property  destroyed,  it  may  maintain  the 
appellate  judge  upon  the  official  ballot,  action  in  its  own  name.    Marine  Ins.  Co. 
such  nominees   have  sufficient   common  v.  St.  Louis,  etc.  By.  Co.,  41  Fed.   Bep. 
interest  in  obtaining  a  unit  of  mandate  643 ;  Home  Mut.  Ins.  Co.  v.  Oregon  By.  & 
Kgairst  the  board,  to  unite  in  an  action  Nav.  Co.,  20  Oreg.  569. 
tbeiyefor:  State  ex  re/,  v.  Mount  (1898),         '  See  8npra^%  *121.     Byerson  t;.  Hen- 
151  Ind.  679,  51  N.  E.  417.;]  drie,  22  Iowa,  480.    See  Wills  o.  Sim- 
*  Ennis  v.  Harmony  F.  Ins.  Co.,  3  monds,  8  Hun,  189,  200  (legal  action  by 
Bosw.  516.   f  Where  an  insurance  policy  is  one  of  several  partners  against  another 
parable  absolutely  to  a  mortgagee,  the  one   without  joining  the  remaining  co- 
mortgagee  is  a  necessary  party  plaintiff,  partners), 
though  the  asaored  may  properly  be  made 
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reference  to  actions  brought  by  an  assignee  of  a  thing  in  action 
where  the  assignment  is  equitable^  merely,  —  that  is,  where  it  is 
not  expressly  authorized  by  statute ;  in  such  a  case  the  assignor 
must  be  joined  as  a  party  either  plaintiff  or  defendant^  at  the 
option  of  the  assignee  who  brings  the  suit.^  The  code  of  the 
same  State  expressly  authorizes  the  owner  of  land  to  maintain 
approriate  actions  to  recover  damages  for  any  trespasses  or  other 
injuries  committed  thereon,  although  he  may  not  be  in  the  actual 
possession,  or  have  the  right  to  the  immediate  possession,  at  the 
time  when  the  trespass  or  other  injury  complained  of  was  com- 
mitted.^ This  is  undoubtedly  the  true  interpretation  of  the 
codes  of  all  the  States  without  any  express  provision  to  that 
effect.  The  common-law  distinction  between  "trespass"  and 
"case"  being  abolished,  the  owner  is  entitled  to  maintain  an 
action  and  recover  damages,  by  alleging  the  actual  facts  which 
constitute  the  cause  of  action,  although  under  the  former  proce- 
dure he  would,  under  certain  circumstances,  sue  in  "trespass," 
and  under  other  circumstances  in  "case."  The  nature  of  the 
right  of  action  has  not  been  changed,  nor  has  the  amount  of 
damages  recoverable  been  affected,  but  the  special  and  technical 
rules  which  governed  the  use  of  the  two  common-law  actions 
mentioned  have  certainly  been   abrogated.*    A   legatee  or  dis- 
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1  Dean  v.  English,  18  B.  Mon.  135. 
This  provision  is  somewhat  different  from 
that  found  in  the  code  of  Indiana,  which 
requires  the  assignor,  in  ail  cases,  where 
the  thing  in  action  is  not  assigned  by 
indorsement,  —  that  is  where  it  is  not  a 
negotiable  instrument,  —  to  be  joined  as 
a  de/endantt  in  order  to  answer  to  the 
assignment.  [[Indiana,  Barns'  St.,  1901, 
§  277.] 

3  Bebee  v.  Hutchinson,  17  B.  Mon. 
496. 

^  Brown  v.  Bridges,  31  Iowa,  138,  U5. 
A  plaintiff  suing,  as  owner  of  land,  for 
injaries  done  by  a  wrongdoer,  cannot, 
consistently  with  the  plain  import  of  the 
code8,  be  nonsuited,  because  he  was  out 
of  possession,  and  not  entitled  to  posses- 
sion. Undoubtedly,  he  may  not  be  able 
to  recover  such  damages  as  he  would 
have  recovered  if  the  action  was  the  com- 
mon-law "  trespn$8," — that  is,  damages 
for  the  wrong  done  to  his  posseision  as 
well  as  to  the  inheritance ;  but  he  is  cer- 


tainly entitled  to  recover  such  damages 
as  he  would  have  obtained  if  the  action 
was  the  common-law  "case,"  —  that  is, 
damages  for  the  injury  to  the  inheritaoce- 
To  nonsuit  the  plaintiff  is  to  restore  the 
old  distinctions  between  these  technical 
actions.  This  doctrine  is  expressly  aot- 
tained  by  the  Supreme  Court  of  Mis- 
souri :  Fitch  V.  Gosser,  54  Mo.  267 ;  and 
by  a  very  recent  decision  in  New  York : 
Adams  v.  Farr,  5  N.  Y.  Sup.  Ct^  59. 
citing  Robinson  v.  Wheeler,  25  N.  Y.  252. 
S.  P.  Foster  v.  Elliott,  33  Iowa,  216,224; 
Hogers  v.  Duhart  (Cal.  1893).  32  Pac  570 
(an  allegation,  not  sustained  by  the  evi- 
dence, that  the  plaintiff  was  in  posse^on 
may  be  treated  as  surplusage).  Hot  Me 
Townsend  v.  Bissell,  5  N.  Y.  Sup.  Ct.  583, 
per  Gilbert  J.,  a  contrary  dictum,  which, 
in  the  face  of  these  authorities,  and  of  the 
code  itself,  is  clearly  a  mistake.  The  chir 
acter  of  the  poesession  required  to  niAintaii) 
"  trespass  "  is  illustrated  in  Alexander  ^ 
Hurd,  64  N.  T.  228.    The  plaintifF't  wiff 
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tribntee  of  an  estate  in  the  hands  of  an  executor  or  administrator 
may,  under  certain  circumstances,  maintain  an  action  to  recover 
a  debt  or  demand  due  to  the  deceased,  if  for  any  reason  the 
personal  representative  is  legally  disabled  from  suing.  Thus, 
for  example,  where  B.  in  his  lifetime  was  indebted  to  A.,  both 
die,  and  the  same  person  is  made  administrator  or  executor  of 
each  estate,  a  legatee  or  distributee  of  A.'s  estate  may  bring  an 
action  in  his  own  name  against  the  one  who  is  thus  the  adminis- 
trator of  B.'s  estate,  as  well  as  executor  or  administrator  of  A.'s 
estate.  This  person,  as  the  representative  of  one  estate,  cannot 
sue  himself  as  representative  of  the  other,  and  therefore  t  the 
beneficiaries  of  the  creditor  estate  are  permitted  to  prosecute  the 
action.  It  seems,  also,  that  such  action  can  be  brought  either  by 
one  of  the  legatees  or  distributees,  or  by  all  of  them  jointly.^ 

§  150.    *  233.    Actions  by  Parents  or  Guardians  for  the  Seduction 
of,  or  Injiiry  to,  their  ChUdren  or  Wards.     It  is  held  in  New  York 

owned  the  iiann  ;  the  plaintiff  bailt  the  56  Mo.  825.    In  Eentnckj  it  haa  been  ex- 

bonae  on  it,  in  which  he  and  hia  family  had  preaaly  decided  that  aeyeral  diatribntees 

lived  for  yean,  and  were  atill  living ;  he  cannot  onite  in  a  legal  action  against  the 

worked  the  farm,  owned  the  stock  and  administrator  to  recover  the  shares  fonnd 

tools,  and  provided  for  his  family.    It  was  due  to  each  npon  a  settlement  of    the 

held  that  he  had  snch  a  poeseesion  of  the  estate.      Pelly  v.  Bowyer,  7  Bnsh,  513. 

farm  that  he  conld  maintain  an  action  for  For    various   actions  by  administrators, 

trespass  upon  it  in  breaking  into  and  in-  execntors,  legatees,  and  heirs,  see  Smith 

jnring  it.  v.  Van  Ostrand,  64  N.   Y.  278 ;  Tyson 

^  Fisher  v.  Hnbbell,  65  Barb.  74 ;  a.  c.  v.  Blake,  23    N.    Y.  558 ;    Dnuning    c. 

1  N.  Y.  Sap.  Ct.  97.    It  was  also  held  that  Ocean  Nat.  Bank,  61  id.  497;  Cashman 

Hnbbell — the  common  trustee  —  should  v.  Wood,  6  Hun,  520;  Pendleton  t;.  Dal- 

be  made  a  defendant,   both  as  adminis-  ton,  77  N.  C.  67  ;  Filbey  v.  Carrier,  45  Wis. 

trator  of  A.'s  estate,  and  as  executor  of  469 ;  Catlin  v.  Wheeler,  49  id.  507 ;  Harris 

B/s  estate;  of  the  latter,  because  he  thus  v.  Harris,  61  Ind.  117;  Taylor  v.  Fickas, 

represented  the  debtor:  and  of  the  for-  64  id.  167  ;  McDowell  u.  Hendrix,  67  id. 

mer,  because  he  was  the  regular  plaintiff,  513  ;  Colton  v.  Onderdonk,  69  Cal.  155  (a 

and  should  be  made  a  party  in  order  to  sole  devisee  in  possession  of  the  estate  may 

conclude  the  estate  by  the  judgment.    It  sue  for  trespass) ;  Segelken  v,  Meyer,  94 

was  said  that,  ip  order  to  bind  the  estate  N.  Y.  473   (special  circumstances  under 

of  a  deceased  person,  his  administrator  which  plaintiff  may  recover  personal  prop- 

or  executor  must  be  made  a  party  in  hit  erty  of  a  deceased  person  as  next  of  kin, 

representative  capacity;  it  is  not  sufficient  without  the  interventioD  of  an  admiois- 

that  he  be  made  a  party.    See  Haynes  v.  trator) ;  Grubb  v.  Lookabill,  100  N.  C.  267 

Harris,  33  Iowa,  516.     In  Missouri,  the  (in  an  action  by  an  administrator  against 

diiiributeea  of  an  estate  in  the  hands  of  his  decedent's  vendee  to  recover  the  pur- 

an  administrator  may,  before  an  order  for  chase-money  due  on  a  bond  for  title  by 

distribution  is  made,  all  unite  in  a  joint  selling  the  land,  the  vendor's  heirs-at-law 

action  on  the  administrator's  bond  against  are  neoesaary  parties).     As  to  co-plaintiffs 

him  and  his  sureties.    Whether  such  joint  in  action  for   contribution,  see  Hughes 

action  would  be  proper  after  the  order  for  o.  Boone,  81  N.  C.  204. 

8  distribution,  qtuere.    Kelley  v.  Thornton, 
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that  a  mother  may  maintain  an  action  for  the  seduction  of  her 
infant  daughter  where  the  father  Ib  dead,  and  the  daughter  is 
dependent  upon  the  mother,  although  the  latter  haa  remarried.' 
This  rale  has  also  been  extended  to  the  case  where  the  father  is 
not  dead,  but  has  abandoned  his  wife,  who  lives  separate  and 
apart  from  him,  and  maintains  herself  and  family  by  carrying  on 
a  business  in  which  the  daughter  is  actually  employed  as  an 
assistant,  rendering  substantial  services.  The  action  being 
founded  upon  the  relation  of  master  and  servant,  and  not  upon 
that  of  parent  and  child,  and  the  mother  carrying  on  a  business 
in  which  the  daughter  is  employed  as  a  servant,  all  tlie  requisites 
of  the  general  doctrine  relating  to  the  action  of  seduction  are 
fully  complied  with.*  These  decisions  are  based  upon  common- 
law  principles  independently  of  any  changes  made  by  statute.^ 
The  codea  of  several  States,  however,  contain  special  provisions 
authorizing  actions  to  be  brought  by  fathers,  or,  in  case  of  their 
death  or  desertion  of  their  families,  by  mothers,  and  by  guard- 
ians, to  recover  damages  for  the  seduction  of,  or  for  the  death 
of,  or  injuries  to,  their  children  or  wards.*    A  woman  is  per- 


>  Lampmui  e.  Hammoiid,  3  N.  T.  Sup.  life,  muntaiD  an  aclioD  mlooe  tor  damtgc* 

Ct.  !93 :  Gny  v.  DuTlaod,  M  Barb.  100,  doe  Co  injoriea  to  ths  minor  child.    Vitnt 

51  N.  T.  434;  FaniiBO  e.  Van  Siaa,  56  v.  Canaen  (t894),20  Colo.  ITS,  37  Pk. 

N.  T.  43S;  Badglejr  c  Decker,  44  Barb.  TSl  :    B/  ecatate  the  father  ud  motber 

S'T.  have  ao  eqoal  iDtenaC  in  the  jadgment  r«- 

'  Badglej  v.  Decker,  44  Barb.  577.   Sm  eoTsred  for  wroagfnllj  caniing  the  deilb 

Certweli  v  Hoyt,  6  Hun,  S7S  (bj  a  grand-  of  ttmiaorcbild.    BBtanit  may  he  brought 

&thu).     ActioD*  to  recover  nun inf;i  of  an  either  bj  the  father  alone  or  br  both  !"■ 

infMC  child ;  Me  Hollingiworth  p.  Sweden-  gather.     Baechaer  v.  Colnmhia  Shoe  Co. 

barg.49  Ind.  378;   Monaghan  v.  Randall  (1895).  60  Minn.477,6£N.  W.  817  :  Coilir 

Scb.  Diat.,  SB  Win.  100;  Malthem  d.  Mo.  G.  S.  1894,  {  5164,  a  father  mar  raUDtain 

Fac.  V.J.  Co.,  26  Mo.  App.  75  (actioD  by  an   action   in   his  own   name  to  leconi 

widow  to  recorer  for  loiuot  Mrriceeof  her  damagei  for  an  jojarj  to  hi>  minor  cbiU. 

minor  child,  auatained,  independently  of  Same  holding  in  Lathrop  it.  Sehntle  |lMi.l, 

■tatnte).  [Senti  v.  Southern  Rj.  Co.  {1834},  61  Minn.  196,  63  N.  W.  493.J 
124  Mo.  621,  SS  S.   W.  66:    Where  the         >  [IJataeeAnthonj  r.  Norton  |189»|,M 

mother  diea  pending  ad  action  bronght  bj  Ean.341,fi6  Pae.  539  and  Snider  r.Ne<rc]l 

both  pnrenta  for  the  death  of  an  anmanied  (1903),  132N.  C.  SI4,  44  S.  E.  354,  where 

minor  eon,  the  father  mar  coDCinna  the  it  wai  held  that,  under  the  general  code 

action  in  hie  own  name.     Keller  v.  City  of  provisions,  withoat  an;  special  srunie,  * 

St   Lonie  (IS99),  153  Mo.  596,  54  8.  W.  parent  might  recorer  for  the  lednctioo  of 

438:  Where  a  wife  secures  a  divorce  from  a  danichter  withont  ehowing  anj  loa  of 

her  huabandi  and  the  "  care  and  costody  "  Berrirea.^ 

of  the  child  i«  awarded  to  the  wife,  bnt  no         *  See  tapra,  S  *1!0,  where  the  Stim 

order   ia    made   respecting  the   "mainte-  are  ennmerated.    A   statnle  whiFh  <li<- 

nance"  of  the  child,  the  datyof  anpporting  penaea  "with  any  •llegation  or  proof  «' 

the  child  etill  deTOlvea  QpoD  the  hnsband,  loea  of  aervice  "  does  not  change  the  n^r> 

and  the  wife  cannot,  dnring  the  hnaband's  of  the  law  aa  u>  the  parties ;  the  aedncdl 
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mitted,  in   a  few  States,    to  maintain  an  action  and  recover 
damages  for  her  own  seduction.^ 

Second :  Actions  by  and  between  Husband  and  Wife, 

§  151.  *  234.  Common  Law  and  Bqnity  Roles.  The  common- 
law  rules  as  to  the  power  of  a  wife  to  bring  actions  in  her  own 
name,  and  as  to  the  necessity  of  making  husband  and  wife  co- 
plaintiffs  in  all  actions  where  she  could  be  party  at  all,  relating 
to  her  property  or  to  wrongs  suffered  by  her,  have  been  either 
swept  away  or  greatly  modified  in  all  the  States  which  have 
adopted  the  reformed  system  of  procedure.  These  common-law 
requisites  were  concisely  stated  in  a  former  paragraph  of  this 
section.^  In  equity,  while  as  a  general  rule  the  husband  was 
joined  as  a  co-plaintiff  even  in  suits  touching  her  equitable  sepa- 
rate estate,  yet  when  their  interests  were  at  all  antagonistic,  and 
especially  when  the  proceeding  was  in  any  manner  adverse  to 
him,  she  was  permitted  to  sue  without  uniting  him  with  her, 
and  even  to  make  him  a  defendant.  Her  action,  however,  was 
prosecuted  in  her  name  by  a  next  friend.^ 

[§  152.  statutory  Provisions.  There  are  two  general  types  of 
the  statutory  provision  as  found  in  most  of  the  codes.  The 
statutes  of  the  first  type  abolish  the  necessity  of  joining  the  hus- 
band and  wife  where  such  joinder  would  not  be  necessary  aside 
from  the  marriage  relation.  The  Kansas  statute  is  illustrative 
of  this  type,  and  reads  as  follows :  ^^  A  married  woman  may  sue 
and  be  sued  in  the  same  manner  as  if  she  were  unmarried.'' « 
The  statutes  of  Oklahoma  and  Utah  are  identically  the  same,  and 
those  of  Colorado,  Montana,  and  Nebraska  differ  only  slightly.^ 

woman  cannot  bring  the  action.    Wood-  action  the  complaint  must  aUege  that  the 

ward  V.  Anderson,  9  Bosh,  624.  plaintiff  is  unmarried. 

{Cmflict  of  laws.    In  Thorpe  v.  Union  ^  See  supra,  §  *  191. 

Pacific  Coal  Co.  (1902).  24  Utah,  475,  68  »  Story,  Eq.  PI.  §§  61,   631  ;   Daniell 

Pac.  145,  it  was  held  that  where  the  statute  Chan.  PI.  (4th  Am.  ed.),  pp.  109,  110. 
of  Wyoming  requires  an  action  for  the  *  [Gen.  St.,  1901,  §  4457.^ 

negli<reDt  death  of  a  person  to  be  brought  *  {_Oklahoma:  St.,  1893,  §  3901.  Utah: 

bj  and  in  the  name  of  the  personal  repre-  Bev.  St.,  1898,  §  2904. 
lentatire  of  the  deceased,  and  the  statute  Colorado :    **  A  married  woman  may 

of  Utah  allows  such  action  to  be  brought  sue,  and  be  sued  in  all  matters,  the  same  as 

bj  the  heirs,  the  statutes  of  Wyoming  must  if  she  were  sole."    Code,  §  6. 
control  where  such  an  action  is  brought  in         Montana :    "  A  married   woman  may 

the  courts  of  Utah  for  the  death  of  a  person  sue  and  be  sued  in  the  same  manner  as  if 

negligently  killed  in  Wyoming.]  she  were  sole."    Code,  §  572. 

^  See  rapro,  §  *1 20.     And  see  Thomp-  Nebraska:     "A    woman    may,   while 

loQ  V.  Young,  51   Ind.  599;  in  such  an  married,  sue  and  be  sued,  in  the  same 
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Substantially  the  same  provision,  but  expressed  in  different  form, 
is  found  in  Iowa,  Minnesota,  North  Dakota,  Ohio,  South  Dakota, 
and  Wyoming.'  The  Missouri  statute  allows  a  married  woman 
to  sue  "  with  or  without  joining  her  husband "  in  the  same 
manner  as  though  she  were  sole."  The  New  York  statute  also 
falls  in  this  group,  but  in  addition  to  the  general  provision 
allowing  a  married  woman  to  sue  or  defend  "alone  or  joine^l 
with  other  parties  as  if  she  were  single,"  it  specifies  certain 
classes  of  cases  where  the  husband  should  not  be  joined.*  The 
second  type  requires  that  the  husband  and  wife  be  joined  except 
in  certain  enumerated  cases.  The  Indiana  statute  is  a  good 
example  of  this  form.  It  reads  as  follows:  "A  married  woman 
may  sue  alone:  First.  When  the  action  concerns  her  separate 
property.  Seeond.  When  the  action  is  between  herself  and  bei 
husband;  but  in  no  case  shall  she  be  required  to  sue  or  defend  by 
guardian  or  next  friend,  except  she  be  under  the  age  of  twentj- 

manneT  sa  if  ahe  were  DDmarried."  Comp.  to  join  her  hubaiii]  with  Iier  u  >  ptrlj 

St.,  1901,  |3EG1.^  except  io  rach  casea  where  it  wDald  It 

'  Q/duh:  "A  marrisd  woman  may  id  neceaaarj  to  join  aiicb  hnaband  miihoai 

■11  caaei  lue  and  be  sned  without  joibing  lefertiDce  to  the  fact  of  his  mamnge  u 

bet  husband  with  her,  and  an  attachment  aach  woman."    Rot.  St.,  1 B99,  {  3470] 
or  judgnient  in  nach  action  shall  be  en-  '  £Miitoari:  "Amarried  woman  mir. 

forced  hy  or  againflt  her  ai  if  ehe  were  io  her  own  name,  with  or  without  }oiiiin; 

aingle."    Code,  1 89T,  J  3477.  her  hnaband  aa  a  party,  loe  and  be  »fil 

Mianeiota:   "A    married  woman   may  in  (mj  of  the  conrta  o[  thii  Stats  baring 

■ne  or  be  lued  aa  if  anmarried,  and  with-  jnriadiction,  with  the  aama  force  antclTtct 

ODt  joining  her  hnaband,  in  all  ctwea  where  aa  if  ahe  waa  a  finit  loit,  and  anj  JDii|^ 

the  husband  would  not  ba  a  iiecessar;  tnent  in  the  cauM  ihall   hare  Ib«  mw 

partj  aaide  from  the  marriage  relation."  force  and  effect."  Rev.  St.,  1S99,  {  MS.] 
St.,  1894,  ;  5159.  '  \^New  York:  "In  anaction  ot^ieciil 

Noiih    Dakota;     "When    a   married  proceeding   a    married   woman  appian. 

woman  IB  a  party,  her  appearance,  the  pnwecates  or  defend*  alone  or  joined  w-iih 

pToaecntioD  or  defence  of  the  action,  and  other  partiea  aa  if  ahe  waa  aingle.    lli) 

the  joinder  with  her  of  any  other  person  or  not  neccMarj'  or  proper  to  jcnn  her  is*- 

party,  muit  b«  governed  by  the  aame  rnlea  band  with  her  aa  a  party  in  any  adion  or 

aa  if  ahe  were  aingle."     Rev.  Codes,  1899,  apecial  proceeding  affecting  her  iepml« 

S  9934.  property.     The  hnaband  it  not  a  DecMun 

Ohio !   "  A  married  woman  ahall  ane  or  proper  partv  to  an  action  or  ipedii 

and  be  aaed  aa  if  the  were  unmarried,  and  proceeding  to  recover  danugee  to  the  ptr- 

her  hnaband  ahall  be  joined  with  her  only  aon,  eataU  or  character  of  hia  wife,  ud  all 

when  the  canae  of  action  ie  in  faror  of  or  anma  that  may  be  recovered  in  aach  action) 

against  both  her  and  her  hnaband."  BatM'  or  apecial  proceedings  ahall  he  the  wpirMf 

St.,  S  4S9<I.  property  of  the  wife.    The  hnaband  ii  nol 

Soaih   DalcBia:   Identical  with  North  a  neceaaary  or  proper  party  to  an  actioe  °f 

Dakota  atatnte,  tupra.  Ann.   St.,    1901,  special  proceeding  Co  recover  daniag(*i> 

S  60*3.  the  peraon,  eatace  or  character  of  anoiber 

Wgoning:    "In  any  civil  action,  anit  on  account  of  the  wrongful  acta  of  Iiii 

or    proceeding,    whenever   any    married  wife  committed  without  hU  iiwtigaiicii-'' 

woman  ii  a  party,  it  ahall  not  be  nec«saary  Code  Civ.  Pro.  J  ISO.J 
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one  years.''  ^    This  statute  is  found  in  substantially  the  same  form 

in  Arizona,  Arkansas,  Nevada,  North  Carolina,  Oregon,  South 
Carolina,  and  Wisconsin.'  In  California  a  third  class  of  excep- 
tions is  added,  namely,  where  the  husband  has  deserted  the  wife 
or  where  there  is  an  agreement  in  writing  between  them.*  Idaho 
has  adopted  the  California  statute,  and  Washington  has  a  statute 
very  similar  to  it.^    The  statutes  of  Connecticut,  Georgia,  and 

1  [Barns' St,  1901,5  255.3  SoiUh   Carolina:    **  Where  a  married 

'  ^Arizona:  "  When  a  married  woman  woman  is  a  party  her  husband  must  be 

is  a  partj,  her  husband  shall  be  joined  joined  with  her,  except  that  (1)  Where 

with  her,  except  that :    First,  When  the  the  action  concerns  her  separate  propertj^, 

action  concerns  her  separate  property,  she  she  may  sue  or  be  sued  ajone :  Provided, 

may  soe  alone.    Second,  When  the  action  That  neither  her  husband  nor  his  property 

is  between  heraelf  and  her  husband,  she  shall  be  liable  for  any  recovery  against 

may  sue  or  be  sued  alone."    Ber.  St.,  1901,  her  in  any  such  suit ;  but  judgment  may 

§  1302.  be  enforced  by  execution  against  her  sole 

Arkantas :  **  Where  a  married  woman  and  separate  estate  in  the  same  manner 
is  a  party,  her  husband  must  be  joined  as  if  she  were  sole  (2).  Where  the  ac- 
with  her,  except  in  the  foUowing  cases:  tion  is  between  herself  and  her  husband 
First,  She  may  be  sued  alone  upon  con-  she  may  sue  or  be  sued  alone ;  and  in  no 
tracts  made  by  her  in  respect  to  her  sole  case  need  she  prosecute  or  defend  by  a 
and  separate  property,  or  in  respect  to  guardian  or  next  friend."  Rev.  St.,  1893, 
any  trade  or  business  carried  on  by  her  Code  Civ.  Pro.,  §  135. 
nnder  any  statute  of  this  state.  Second,  Wisconsin :  **  Where  a  married  woman 
She  may  maintain  an  action  in  her  own  is  a  party  her  husband  must  be  joined 
name  for  or  on  account  of  her  sole  or  with  her,  except  that  where  the  action  con- 
separate  estate  or  property,  or  for  dam-  cerns  her  separate  property  or  business  or 
ages  against  any  person  or  body  corporate  alleged  antenuptial  debts,  or  is  between 
for  any  injury  to  her  person,  character  or  herself  and  her  husband,  she  may  sue  or 
property.  Third,  Where  the  action  is  be-  be  sued  alone."  St.,  1898,  §  2608.^ 
tween  herself  and  her  husband,  she  may  '  £^Cali/ornia :  "  Where  a  married 
sne  and  be  sued  alone."  Sand.  &  Hill's  woman  is  a  party,  her  husband  must  be 
Dig.,  §  5641.  joined  with  her,  except :  (1 )  Where  the  ac- 

Nevada :  Identical  with  the  statute  of  tion  concerns  her  separate  property,  or  her 

Arizona,  mpra.  Comp.  Laws,  1900,§  3102.  right  or  claim  to  the  homestead  property. 

North   Caroiina:    Identical  with    the  she  may  sue  alone ;  (2)  Where  the  action 

ttatnte  of  Arizona,  supra,  adding  "  and  in  is  between  herself  and  her  husband,  she 

no  case  need  she  prosecute  or  defend  by  a  may  sue  or  be  sued  alone;  (3)  Where  she 

guardian  or  next  friend.'*    Code  Civ.  Pro.,  is  living  separate  and  apart  from  her  hus- 

1883,  §  56.  baud,  by  reason  of  his  desertion  of  her,  or 

Oregon :  **  Where  a  married  woman  is  by  agreement  in  writing  entered  into  be- 
a  party,  her  husband  shall  be  joined  with  tween  them,  she  may  sue  or  be  sued 
her,  except  that, —  I.  Where  the  action  alone."  Code,  §  370.]] 
affects  her  separate  property,  or  where  the  *  [^Idako :  Code  Civ.  Pro.,  1 901,  §  31 58. 
canse  of  action  is  for  a  wrong  committed  Washington :  "  Where  a  married  wo> 
against  her  person  or  character,  or  is  for  man  is  a  party,  her  husband  must  be 
vages  due  for  her  personal  services,  she  joined  with  her,  except  —  1.  Where  the 
mar  sue  or  be  sued  alone ;  2.  Where  the  action  concerns  her  separate  property,  or 
action  is  between  herself  and  her  husband,  her  right  or  claim  to  the  homestead  prop- 
she  may  sue  or  be  sued  alone ;  and  in  no  erty,  she  may  sue  alone ;  2.  Where  the 
case  need  she  pronecute  or  defend  by  a  action  is  between  herself  and  her  hus- 
goardian  or  next  friend."  Hill's  Code,  §30.  band,  she  may  sue  or  be  sued   alone; 
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Kentucky  are  peculiar  and  do  not  fall  within  either  of  these 
groups.  ]  ^ 

§  153.  *  239.  "Wife  most  sue  Alone  in  Soma  States.  The  fol- 
lowing are  instances  in  which  it  has  been  held,  under  the  special 
provisions  of  the  New  York  statutes,  that  the  wife  must  sue 
alone,  although  the  joinder  of  the  husband  does  not,  as  decided 
by  the  Court  of  Appeals,  defeat  the  action  entirely.  The  doe- 
trine  which  lies  at  the  foundation  of  these  decisions  is  also  em- 
bodied in  the  statutes  of  the  other  States  which  have  followed 
the  example  of  New  York  by  abrogating  the  common-law  rules 
concerning  suits  by  husband  and  wife.  The  cases  themselves 
are  therefore  authoritative  precedents  in  interpreting  the  corre- 
sponding statutory  provisions  of  those  States.  The  wife  should 
sue  alone  on  an  award  made  in  her  favor  ;^  to  recover  damages 
for  the  taking  or  the  conversion  of  her  personal  property ;  *  in  an 
action  on  a  lease  executed  in  her  name ;  ^  to  recover  possession  of 


3.  Where  she  is  living  separate  and  apart 
from  her  hosband,  slie  may  sue  or  be  saed 
alone."    BaL  Code,  §  4826  J 

1  [^Connecticut:  "Where  a  married 
woman  shall  carrjr  on  any  business,  and 
any  right  of  action  shaU  accrne  to  her 
therefrom,  she  may  sue  npon  the  same  as 
if  she  were  unmarried. 

"  In  any  civil  action  by  or  against  a 
married  woman,  her  husband  may  be 
joined  with  her,  as  a  co-plaintiff  or  co- 
defendant,  as  the  case  may  be ;  and  when 
so  joined,  if  a  cause  of  action  is  found  to 
exist  in  favor  of  or  against  one  of  them 
only,  a  judgment  or  decree  shall  be  ren- 
dered accordingly;  and  in  such  cases  no 
costs  shaU  be  taxed  for  such  husband  or 
wife  in  favor  of  whom  no  cause  of  action 
is  found,  nor  against  such  husband  or 
wife  against  whom  no  cause  of  action  is 
found/'    Gen.  St.,  1902,  §§  593,  594. 

Georgia :  '*  If  a  tort  be  committed  npon 
the  person  or  reputation  of  the  wife,  the 
husband  or  wife  may  recover  therefor ;  if 
the  wife  is  living  separate  from  her  bus- 
band,  she  may  sue  for  such  torts,  and  also 
torts  to  her  children,  and  recover  the 
same  to  her  use.  She  may  enforce  con- 
tracts made  in  reference  to  her  own  ac- 
quisition."    Code,  1895,  §  2475. 

Kentuckn :  1 .  "  In  actions  between  hus- 
band and  wife;  in  actions  concerning  her 
separate  property;    and  in  actions  con- 


cerning her  general  property,  and  in  s& 
tions  for  the  personal  suffering  of  or  injur 
to  her  person  or  character,  in  which  be 
refuses  to  unite,  she  may  sue  or  be  sued 
alone.      2.    In   all  other  actions   by  or 
against  a  wife,  she  and  her  husband  mar 
join  or  be  joined  as  plaintiffs  or  defend- 
ants.   3.  She  may  defend  an  action  agaiffit 
her  and  her  husband  for  herself,  and  for 
him  also  if  he  fails  to  defend.    4.  If  a 
husband  desert  his  wife  she.  may  bring 
or  defend  for  him  any  action  which  be 
might  bring  or  defend,  and  shall  hare  tbe 
powers  and  rights  with  reference  thereto 
which  he  would  have  had  but  for  aacb 
desertion.     5.  If  a  female  party  to  ao 
action  marry,  her  husband  may  be  made 
a^arty  by  a  motion,  causing  the  fact  to  be 
stated  npon  the  record;  and  the  action 
shall  not  be  delayed  by  reason  of  tbe 
marriage.    6.  But  if  a  wife  be  of  nnsoood 
mind,  or  imprisoned,  the  actions  mentiooed 
in  subsections  one,  three,  and  four  of  tbii 
section  must  be  prosecuted  or  defended 
by  her  committee  or  curator,  if  she  bare 
one ;  and  if  she  have  none,  must  be  prwe- 
cuted  by  her  next  friend,  or  defended  bj 
her    guardian  ad  litem'*     Codes,  1895. 
§34.] 

s  Palmer  v,  Davis,  28  N.T.  242. 

»  Ackley  v.  Tarbox.  31  N.  Y.  564. 

«  Draper  r.  Stonvenel,  35  N.  T.  507. 
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her  lands ;  ^  to  recover  damages  for  trespasses  upon  her  lands ;  ^ 
to  recover  damages  for  an  assault  and  battery  upon  herself;^  to 
recover  damages  for  the  seduction  of  her  own  female  servant, 
when  she  carries  on  a  business  in  which  the  servant  is  employed ;  ^ 
to  recover  damages  for  the  alienation  of  her  husband's  affection 
and  deprivation  of  his  society ;  ^  to  recover  damages  for  false  and 
fraudulent  representations  by  which  she  was  induced  to  convey 
her  lands  ;^  in  an  action  against  a  common  carrier  to  recover 
the  value  of  articles  lost  or  destroyed,  although  gifts  from  her 
husband;^  to  recover  the  price  agreed  to  be  paid  for  personal 
services  rendered  to  the  defendant.^ 

§  154.    *  240.    Result  of  New  Tork  Statutes.      As  the  result  of 

the  New  York  statutes  modifying  the  legal  relations  between 
the  husband  and  wife,  either  may,  under  certain  circumstances, 
maintain  actions  of  a  legal  nature ;  that  is,  upon  a  legal  cause  of 
action,  and  seeking  to  obtain  legal  relief,  against  the  other.  It 
would  seem,  however,  that  such  actions  must  be  based  upon 
rights  of  property  or  of  contract.  When  the  husband,  prior  to 
the  marriage  and  in  consideration  thereof,  gave  his  intended  wife 
a  promissory  note,  it  is  a  valid  demand  in  her  hands,  and  she 
may,  subsequent  to  the  marriage,  maintain  an  action  against  him 
upon  it.'  The  wife  may  bring  an  action  in  her  own  name  against 
her  husband  to  recover  the  possession  of  land  which  is  her  sepa- 
rate property.*^    She  may  also  sue  him  to  recover  her  personal 

^  Dtrby  v.  Callaghan,  16  N.  T.   71;  further,  to  the  rame  effect,  Wyandotte  v. 

Hilhnan  v.  Hillman,  U  How.  Pr.  456.  Agan,  37  Kan.  528  ;  Porter  v.  Dqdd,  131 

^  Fox  V.  Doff,  1  Daly.  196.  N.  Y.  314.    For  farther  illustrations  in 

'  Mann  v.  Marsh,  35  Barb.  68.    And  saits  on  contracts,  or  concerning  her  own 

also  in  Iowa  for  torts  to  her.    Mewhirter  property,  see  Bitter  u.  Rathman,  61  N.  Y. 

r.  Batten,  42  Iowa,  288.  512;  Cnrtis  v.  Del.,  L.  &  W.  R.  Co.,  74  N.  Y. 

*  Badgley  v.  Decker,  44  Barb.  577.  116;  Fitch  v.  Hathban,  61  id.  579;  Eaya- 

In  this  case,  the    wife,  liring  separate  nagh  v.  Barber,  131  N.  Y.  211  (nuisance); 

from  her  husband,  kept  a  boarding-honse,  Hnfnagel  v.  Mt.  Vernon,  49  Hun,  286. 
ftnd  her  daughter  aided  her  by  personal         '  Wright  v,  Wright,  54  N.  Y.  437,  59 

nnrices.  Barb.  505. 

'  Bennett  o.  Bennett,  116  N.  Y.  584.  lo  Wood    v.    Wood,    83    N.    Y.    575; 

'  Newberry  v.  Garland,  31  Barb.  121.  Minier  v,  Minier,  4  Lans.  421.    The  court 

^  RawBon  v.  Pennsylvania  Railroad,  2  in  the  latter  case  draw  a  distinction  he- 
Abb.  Pr.  N.  8.  220.  tween  a  suit  like  this,  affecting  her  sepsp 

'  Adams  o.  Honness.  62  Barb.  326  ;  rate  property,  and  one  brought  to  /ecover 

bot  see,  per  contra.  Bean  v.  Kiah,  6  N.  Y.  damages  for  a  tort,  such  as  slander,  or 

Snp.Ct.464.   Brooks  o.  Schwerin,  54  N.  Y.  assault  and  battery.    See,  however,  per 

^;  Sloan  v.  New  York  Central  R.  Co.,  contra,  Gould  v.  Gould,  29  How.  Pr.  441. 

4  N.  T.  Sup.  Ct  135.    See  also  Reynolds  This  decision  is  in  plain  opposition  to  the 

f'  Robinson,  64  N.  Y.  589,  593.     See  spirit  and  letter  of  the  remedial  statutes. 

15 
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property ;  or  for  money  loaned  to  him ;  or  to  recover  the  value  of 
services  rendered  in  his  business  under  an  express  contract,  or 
under  such  circumstances  that  a  promise  to  pay  therefor  would 
be  implied.^  When  the  husband  and  wife  are  owners  in  comroon 
of  land,  she  may  maintain  a  suit  against  him  for  a  partitioD.- 
The  foregoing  cases  all  involve  and  are  based  upon  rights  of 
action  growing  out  of  her  ownership  of  property,  or  out  of  con- 
tract in  reference  to  such  property,  or  to  her  services.  No  rights 
of  action  arise  from  personal  torts  committed  by  the  husband, 
and  she  is  not  permitted  to  maintain  actions  against  him  to 
recover  damages  for  such  torts,  as  an  assault  and  battery,^  or  a 
slander.^  A  husband  cannot  recover  in  an  action  against  his  wife 
for  his  services  rendered  to  her  in  the  oversight  and  management 
of  her  separate  property,  there  having  been  no  express  agreement 
for  the  payment  of  a  compensation,  and  the  circumstances  being 
such  that  no  promise  could  be  implied.^ 

§  155.    *  241.    AotionB    for  Personal    Torts    and    for    Fraud   and 

Deceit.  At  the  common  law  the  husband  and  wife  were  required 
to  join  as  plaintiffs  in  all  actions  for  damages  from  the  wife's 
personal  suffering,  either  bodily  or  mental,  while  he  sued  alone 
in  all  actions  for  damages  suffered  by  himself  exclusively,  from 
the  loss  of  her  society,  and  from  expenses  and  the  like  occasioned 
by  her  injuries.     Except  in  New  •  York,  and   the   other  States 


^  Adams  v,  Cartis,  4  Lans.  164.  The 
action  was  against  a  firm  of  which  the 
husband  was  a  member.  She  maj  be 
his  creditor.  Re  Alexander,  37  Iowa, 
454.  He  may  sne  her  for  conversion  of 
his  property;  Berdell  v.  Parkhnrst,  19 
Hun,  358.  She  may  sue  him  for  conver- 
sion; Ryerson  v.  Ryerson,  55  Hun,  191, 
38  N.  Y.  St  Rep.  375  ;  to  recover  her 
personal  property ;  Howland  t;.  Howland, 
20  Hun,  472.  She  may  sne  her  husband, 
or  be  sued  by  him,  on  a  contract  made 
for  the  benefit  of  her  separate  estate ; 
Granger  v.  Granger  (1886),  2  N.  Y.  St. 
Rep.  211  (suit  by  husband  on  promissory 
note  of  wife) ;  Benedict  v.  Driggs,  34 
Hun,  94,  and  cases  cited.  Whether  a 
partnership  agreement  is  such  a  contract 
is  a  question  on  which  the  decisions  are 
at  variance.  It  is  held  in  Fairlee  r. 
Bloomingdale,  67  How  Pr.  299^  in  Noel 
V.  Kinney  (1885),  31  Alb.  Law  J.  328,  and 


in  Kaufman  v.  Schoeffel,  37  Hun,  140,tbst 
husband  and  wife  cannot  legally  enter 
into  a  business  copartnership :  to  the  con- 
trary, Graff  V.  Kinney,  1  How.  Pr.  k.  s. 
59 ;  Zimmerman  r.  Erhard,  58  How.  Pr. 
11.  See  also,  on  the  general  sobject  of 
the  wife's  mental  disabilities,  Berties  r. 
Nunan,  92  N.  Y.  152;  Coleman  r.  Barr. 
93  N.  Y.  17. 

2  Moore  v.  Moore,*  47  N.  Y.  467.  The 
husband  and  wife  may  sue  jointly  for  the 
conversion  of  chattels  which  they  own 
jointly.  Chambovet  ».  Cagney,  35  N.  V. 
Superior  Ct.  474. 

•  Longendyke  v,  Longendyke,  44  Btrb 
366 ;  Schultz  V  Schultz,  27  Hon,  26,  63 
How.  Pr.  181,  contra,  was  reversed  with- 
out opinion  by  the  Ck>urt  of  Appeals,  89 
N.  Y.  644. 

♦  Freethy  v.  Freethy,  42  Barb.  641 

6  Perkins  v.  Perkins,  62  Barb.  Ml 
Alward  t;.  Alward  (1888),  2  N.  Y.  SuppL  U 


ACTIONS   BY  HUSBAND   AND    WIFE.  227 

wliich  have  made  the  wife  in  all  respects  like  the  single  woman 
in  regard  to  the  capacity  of  instituting  and  prosecuting  judicial 
controversies,  these  ancient  doctrines  of  the  common  law  have 
been  preserved.^    The  wife  should  certainly  not  be  joined  as  a 
plaintiff  with  her  husband  in  any  action  for  tort  to  his  property, 
or  for  fraud  in  relation  thereto,  unless  she  has  some  interest  in 
or  ownership  of  the  subject-matter  which  has  also  been  affected 
by  the  wrong.  ^    Thus,  where  a  husband  is  induced  by  the  false 
and  fraudulent  representations  of  the  grantor  to  purchase  land, 
and  the  title  is  taken  in  his  wife's  name,  but  the  consideration 
is  wholly  paid  by  him,  she  having  in  fact  no  prior  legal  interest 
in  the  land  or  in  the  price,  an  action  for  the  deceit  cannot  prop- 
erly be  brought  in  their   joint  names;   he  is   the   only  person 
interested,  and  should  be  the  sole  plaintiff.^     The  same  has  been 
decided  in  respect  to  an  action  for  fraud  practised  upon  a  hus- 
band and  wife,  by  which  a  conveyance  of  land  was  obtained  from 
them.     The  land  thus  conveyed  was  alleged  to  have  been  their 
homestead,  but  in  fact  the  wife  had  no  legal  interest  in  it,  the 
title  having  been  exclusively  in  the  husband.     A  joint  action  to 
recover  damages  for  the  deceit  under  these  circumstances  was 
held  to  be  improper.*    If,  however,  the  wife  has  a  legal  interest 
or  ownership  in  the  subject-matter  which  has  been  injured  or  lost 
by  the  wrongful  act  or  fraud  of  the  defendant,  a  joint  action  in 
the  names  of  both  husband  and  wife  to  recover,  damages  is 
proper.     This  doctrine  has  very  recently  been  approved  by  the 
New  York  Court  of  Appeals,  and  applied  to  the  following  state 
of  facts.     The  owner  in  fee  of  land  in  which  his  wife  had  no 
interest  except  her  inchoate  right  of  dower,  was  induced  by  false 
and  fraudulent  representations  to  sell  and  convey  the  premises 
to  the  defendant  by  a  deed  in  which   the  wife   joined,  and  to 
receive  in   consideration  thereof  certain  mortgages  which  were 
in  fact  worthless.     A  joint  action  by  the  husband  and  wife  to 
recover  damages  for  the   deceit  was  sustained,  the  husband,  it 

>  [See  notes,  pp.  221,222,  ante  J  <  Bartges  v.  O'Neil,  13  Ohio   St.  72; 

^  [£dmiflODo.Zborowski(1896),9S.D.  Barrett  t;.  Tewksbnry,  18  Cal.  334.    See 

40, 68  K.  W.  288  :  The  court  said  :  Stepank  v.  Kola,  36  Iowa,  563. 

"  A  wife  who  joins  in  an  acceptance  of         *  Read    v.   Sang,  21    Wis.   678 ;   and 

ao  offer  for  her  husband's  property,  and  see  Davies  v.  Cole,  28  Kan.   259.     But 

in  a  deed  tendered  to  the  person  making  see  Simar  v,  X^anadaj,  53  N.  Y.  298. 
the  offer,  is  not  a  necessary  party  plaintiff 
in  aa  action  for  specific  performance."^ 


228 


CIVIL  REMEDIES. 


was  said,  being  entitled  to  sue  on  account  of  his  ownership  of  the 
fee,  and  the  wife  on  account  of  her  inchoate  dower  right.  ^ 

§  156.    *  242.    Actions    for    Personal    Torts    to    1771fe.      When  a 

wife  has  suffered  bodily  injury,  either  by  violence  or  by  negU- 
gent  or  unskilful  acts  of  the  wrong-doer,  and  the  injury  is  of 
such  a  nature  as  to  disable  her  for  a  while  and  make  medical  or 
other  attendance  necessary,  a  joint  action  is  not  the  proper  one 
in  which  to  recover  the  husband's  damages  for  his  loss  of  her 
society  and  for  the  expenses  caused  by  the  wrong  done  to  her; 
such  damages  can  only  be  recovered  in  an  action  brought  by  the 
husband  as  the  sole  plaintiff.^  If,  on  the  other  hand,  the  com- 
pensation sought  is  for  the  personal  wrong  done  to  her,  both  most 
unite  as  plaintiffs  [in  all  those  States  which  follow  the  second 
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1  Simar  v.  Canadaj,  53  N.  Y.  298,  305. 
This  is  certainly  an  extraordinary  decision, 
and  introduces  a  role  before,  I  think,  nn- 
thoaghtof,  —  namely,  that  whenever  the 
owner  in  fee  is  induced  by  fraud  to  cou- 
Tey  his  land,  and  the  wife  joins  in  the 
deed,  the  two  may  maintain  a  joint  action 
and  recover  a  single  judgment  in  solido 
for  their  joint  damap^es.  The  decision 
cannot  be  supported  either  on  principle 
or  on  authority ;  the  essential  difference 
between  the  husband's  fixed,  certain  in- 
terest, capable  cf  being  ascertained,  and 
the  wife's  uncertain,  contingent  interest, 
under  all  possible  circumstances  much 
less  than  her  husband's,  seems  to  have 
utterly  escaped  the  attention  of  the  court. 

By  R.  S.  Ind.,  1881,  §  2506,  a  wife's 
common-law  right  of  dower  was  enlarged 
into  a  contingent  fee,  which  may  become 
vested,  not  only  by  the  death  of  her 
husband,  but  by  a  judicial  sale  where 
her  inchoate  interest  is  not  directed  by 
the  judgment  to  be  barred  or  sold.  It 
was  held  that  by  virtue  of  this  statute 
the  wife  was  a  proper  party  plaintiff 
with  the  husband  in  an  action  to  com- 
pel a  railroad  company  to  maintain  a 
crossing  over  its  right  of  way,  in  accord- 
ance with  a  condition*  in  a  deed  by  the 
husband  and  wife  of  the  land  for  the 
right  of  way.  Lake  Erie  &  W.  R.  Co.  v. 
Priest  (Ind.  Sup.  1892),  31  N.  E.  Rep.  77. 
For  a  nuisance  to  premises  owned  by 
husband  and  wife  as  tenants  by  the  en- 
tirety, he  may  sue  alone.  Demby  v.  City 
of  Kingston,  60  Hon,  294. 


^  Earanangh  v.  JanesvOle,  24  Wis. 
618,  action  for  injuries  to  wife  from  a 
defective  sidewalk ;  Barnes  c.  Martin,  15 
Wis.  240,  assault  and  battery  on  wife; 
Smith  V.  St.  Joseph,  55  Mo.  456,  458; 
Dailey  t\  Houston,  58  Mo.  361,  366;  Tell 
u.  Gibson,  66  Cal.  247.  The  joint  action 
mentioned  in  the  text  was  allowed  bv 
Laws  of  Wisconsin,  1873,  ch.  96;  R.  S. 
Wis.  §  2680 ;  Holmes  v.  Fond  du  Lac,  43 
Wia.  282.  But  in  construing  ch.  91,  Lavs 
of  1881,  which  allows  the  wife  to  foe 
alone  for  a  personal  tort,  it  is  held  that 
the  husband's  cause  of  action  for  damages 
special  to  himself  cannot  be  so  joioed 
with  the  wife's.  Shanahan  v.  Madison, 
57  Wis.  276. 

QMcKune  r.  Santa  Clara,  etc  Co.  (1895), 
110  Cal.  480,  42  Pac.  980:  In  an  action 
for  injuries  to  a  wife's  person,  hosband 
and  wife  must  join ;  but  in  an  action  for 
the  consequential  injury  to  the  hosbantl, 
in  loss  of  service  and  expenses  incurred, 
he  must  sue  alone ;  and  these  two  actions 
cannot  be  joined  in  one  suit  Williams  r. 
Casebeer  (1899),  126  Cal.  77,  58  Fac  380: 
Where  a  single  act  against  both  bosbaod 
and  wife  has  given  each  a  cause  of  action 
for  malicious  prosecution,  they  cannot 
unite  their  separate  causes  of  action  in 
one  complaint  and  sue  jointly,  but  each 
must  bring  a  separate  action.  The  wife, 
however,  in  bringing  her  snit  most  join 
her  hnsband  as  party  plaintiff.  McDevitt 
V.  City  of  St  Paul  (1896),  66  Minn.  U, 
68  N.  W.  178:  a  husband  may  recover 
damages  against  a  city  for  injuries  sofiered 
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type;i]  as,  for  example,  in  suing  for  a  slander  or  libel  upon  the 
wife,  tiie  husband  and  wife  must  sue  jointly,  unless  he  has  suf* 
fered  some  special  damage,  and  the  object  of  the  proceeding  is 
to  obtain  compensation  therefor.^  The  same  rule  applies  to  all 
torts  to  the  person  of  the  wife;  for  the  injuries  to  her,  both 
husband  and  wife  must  join ;  for  the  injuries  special  to  him,  such 
as  loss  of  her  society,  expenses  incurred,  and  the  like,  he  must 
sue  alone.*  It  has  even  been  held,  in  a  State  where  the  cause 
of  action  for  a  personal  tort  survives,  that,  when  a  claim  for 
damages  against  a  physician  for  malpractice  existed  infavor  of  a 
wife,  and  she  died,  her  husband  must  be  joined  as  a  co-plaintiff 
with  her  administrator  in  prosecuting  an  action  to  enforce  such 
demand.^  If  the  gravamen  of  the  action  is  a  tort  to  the  wife's 
person,  the  general  rule  above  stated  applies,  and  the  husband 


bj  his  wtfie  bj  reason  of  a  defective  side- 
walk, and  for  expenses  for  medical  attend- 
ance. In  City  of  Eskridge  p.  Lewis  (1893), 
51  Kan.  876,  32  Pac.  1104,  "An  action 
▼as  bronji^ht  bj  a  married  woman  against 
a  city  to  recover  for  personal  injuries  re- 
snltiDg  from  a  defective  sidewalk,  and  her 
husliand  was  joined  with  her  as  plaintiff, 
who  songht  to  recover  for  the  loss  of  ser- 
vices of  the  wife.  Held,  that  the  wife 
goffered  a  loss  from  the  injuries  sustained 
which  was  personal  to  herself,  and  that  a 
demorrer  to  the  petition  because  of  mis- 
joinder was  weU  taken;  but  dismissing 
the  husband  from  the  case  before  its  sub- 
miinon  cured  the  error  committed  in 
overruling  the  demurrer."] 

1  [Giffen  v  City  of  Lewiston  (1898), 
Idaho,  55  Pac.  545 :  Where  a  husband  and 
wife  sue  for  personal  injuries  received  by 
the  wife,  the  judgment  should  run  to  both. 
Bat  the  right  of  action  for  injuries  re- 
ceived by  a  single  woman  who,  before 
tttioD  commenced,  married,  is  in  the  wo- 
man alone,  and  her  husband  is  not  prop- 
erlT  to  be  joined  with  her :  Kippen  v.  OUas- 
«on  (1902),  136  CaL  640,  69  Pac.  293.] 

^  Johnson  v.  Dtcken,  25  Mo.  580 ;  En- 
den  P.  Beck,  28  Iowa,  86.  This  latter 
decision  was  made  under  a  statute  differ- 
^t  from  that  which  is  now  in  force  in 
Iowa.  See  also  McFadden  v.  Santa  Ana, 
*tc  Ry.  Co.,  87  Cal.  464;  Gibson  v.  Gib- 
»>o,  43  Wis.  23 ;  Bamett  v.  Leonard,  66 
Ind.  422.    The  wife  may  now  sue  alone, 


in  Indiana,  for  a  personal  tort.  Ante^ 
p.  222.  [See  also  Lamb  v,  Harbangh 
(1895),  105  Cal.  680,  89  Pac.  56;  Harper 
V.  Pinkston  (1893),  112  N.  C.  293,  17  S.  E. 
161 :  An  action  by  a  husband  for  slander 
of  his  wife,  the  wife  not  being  a  party  and 
the  complaint  alleging  no  special  damages 
to  the  husband,  states  no  cause  of  action.] 

*  Long  V,  Morrison,  14  Ind.  595,  597 ; 
McKinney  v.  Western  Stage  Co.,  4  Iowa, 
420.  See  remark  in  last  preceding  note. 
Dailey  v.  Houston,  58  Mo.  361,  366; 
Smith  D.  St.  Joseph,  55  Mo.  456,  458; 
Rogers  v.  Smith,  17  Ind.  323  ;  Ohio  &  M. 
R.  Co.  V.  Tindall,  13  Ind.  366;  Boyd  v. 
Blaisdell,  15  Ind.  73.  See  also  Hammond 
V.  Town  of  Mnskwa,  40  Wis.  354 ;  Beau- 
dette  0.  Fond  du  Lac,  40  id.  44 ;  Hunt  v. 
Town  of  Winfield,  36  id.  154;  Oliver 
r.  Town  of  La  Valle,  36  id.  592 ;  Gibson  v. 
Gibson,  43  id.  23;  Meese  v.  Fond  du  Lac. 
48  id.  323 ;  Bamett  v.  Leonard,  66  Ind. 
422;  Matthew  v.  Cent.  Pac.  R.  Co.,  63 
Cal.  450;  Mann  v.  Rich  Hill,  28  Mo. 
App.  497  (joint  action  for  injuries  to  the 
wife  not  a  bar  to  action  for  injuries  special 
to  the  husband}. 

[Baltimore,  etc.  R.  R.  Co.  v.  Glenn 
(1902),  66  O.  St.  672.  64  N.  E.  438  :  while 
a  wife  has  a  ri^ht  of  action  for  injuries 
negligently  inflicted,  a  husband  also  has  a 
right  of  action  for  loss  of  her  services  and 
necessary  expenses  in  healing  her  injuries, 
and  her  recovery  is  no  bar  to  his.] 

*  Long  V.  Morrison,  14  Ind.  595. 
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must  be  joined,  although  the  action  might  be  brought  in  form  ex 
contractu.  As  an  example,  if  the  wife  has  been  injured  by  the 
negligence  or  other  wrongful  act  of  a  carrier,  who  was  trans- 
porting her  as  a  passenger,  although  the  action  might  be  in  form 
based  upon  the  contract  of  passage  made  with  her,  the  injuiy 
being  proved  in  enhancement  of  damages,  or  might  be  in  form 
directly  based  upon  the  tort,  yet  in  either  case  the  very  gist  of 
the  claim  would  be  the  negligent  or  tortious  act  of  the  defendant, 
and  the  husband  and  wife  must  therefore  unite  as  co-plaintifis 
in  order  to  recover  the  damages  resulting  from  her  personal 
injuries.^ 

§  157.  *  243.  Aotions  for  Torts  to  T77ife  s  Penion  in  New  York 
and  States  having  SimUar  Statutes.  In  those  States  whose  Stat- 
utes have  abrogated  the  ancient  principles  respecting  the  marriage 
relation,  the  wife  must  sue  alone  in  her  own  name  in  actions 
based  upon  torts  to  her  own  person,  as  well  as  in  actions  concern- 
ing her  own  property,  or  in  those  founded  upon  her  contracts. 
Cases  illustrating  this  rule  as  it  prevails  in  New  York  have 
already  been  given. ^  Similar  conclusions  have  been  reached 
by  the  courts  of  the  other  States  whose  legislation  is  substantially 
the  same  as  that  of  New  York.^  Thus  it  is  held  in  Iowa,  under 
the  existing  statutory  provisions,  that  a  wife  must  be  the  sole 
plaintiff  in  an  action  instituted  to  recover  damages  for  a  mahcious 


»« 


^  Sheldon  v.  Steamship  **  Uncle  Sam, 
18  Cal.  526;  Warner  v.  The  Same,  9  Cal. 
697. 

3  See  supra,  §*239. 

8  QWilliamsi;.WUliam8(1894),20Colo. 
51,  37  Pac.  614:  The  common  law  doc- 
trine that  the  wife,  as  an  inferior,  could 
not  bring  an  action  for  damages  against 
one  who  wrongfully  induces  her  husband 
to  abandon  her,  does  not  exist  in  Colorado. 
The  wife  has  rights  equal  to  her  husband 
in  this  respect.  Citing  Foot  v.  Card,  58 
Conn.  1 ;  Westlake  a.  Westlake,  34  O.  St. 
621.  Mayor  v.  Smith  (1900),  11 1  Ga.  870, 
36  S.  E.  955  :  "  A  married  woman  liring 
with  her  husband  may  bring  an  action  in 
her  own  name  for  physical  injuries  sus- 
tained by  her.    Civil  Code,  §  2475." 

A  State  statute  giving  a  married  wo- 
man a  right  to  maintain  an  action  for 
personal  injuries  in  her  own  name,  is 
applicable  to  suits  commenced  in  the  fed- 
eral courts  as  well  as  to  suits  brought  in 


the  courts  of  the  State.  Texas,  etc  Rj. 
Co.  V.  Humble  (1899),  97  Fed.  (CCA. 
Ark.),  837.  In  Brockett  v.  Fair  Evrto, 
etc.  H.  K.  Co.  (1900),  73  Conn.  428, 47  AtL 
763,  it  was  held  that  the  joinder  of  the 
husband  in  an  action  for  personal  is  jury 
to  the  wife,  was  permissive. 

Bains  v.  BuUock  (1895),  129  Mo.  117. 
31  S.  W.  342 :  A  deed  of  land  to  a  bos- 
band  and  wife  in  fee  creates  an  estate  bj 
entirety  and  each  is  entitled  to  the  posie»> 
sion  of  the  entire  premises  as  agaiojC 
third  persons.  The  married  women's  act 
has  destroyed  the  If^gal  unity  between 
husband  and  wife  which  gare  rise  to  the 
estate  by  entirety,  but  the  estate  has  ooc 
been  abolished.  And  under  this  act  al- 
lowing a  married  woman  to  sue  for  the 
possession  of  her  separate  property  in  ^ 
own  name,  she  may  bring  ejectment  for 
her  estate  by  entirety  without  joining  ber 
hnsband.3 
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prosecution  of  herself;  the  joinder  of  her  husband  is  improper, 
since  the  damages  when  recovered  are  her  own  separate  property, 
in  which  he  has  no  interest  or  share  ;^  and,  on  the  same  prin- 
ciple, a  suit  for  a  libel  upon  herself  must  be  brought  by  the  wife 
alone.^ 

§  158.  *  244.  Aottona  for  Torts  to  Wife's  Property.  [In  those 
states  where  statutes  of  the  second  type  exist,  a  married  woman] 
may  sue  alone  to  recover  damages  arising  from  torts  and  negli- 
gences and  other  wrongs  to  her  own  property ;  these  actions  fall 
within  the  language  of  the  codes,  and  plainly  "concern  her  sepa- 
rate property."  ^  Thus  it  has  been  held  that  the  wife  may  main- 
tain a  suit  in  her  own  name  to  recover  damages  for  a  trespass 
to  land  owned  by  her,  "although  her  husband  occupied  the  land 
in  the  usual  manner  with  her  and  their  family,  and  cultivated  it, 
but  had  no  legal  or  other  rights  in  it."^  If  she  can  prosecute 
a  suit  for  trespass,  she  can  certainly  do  the  same  when  the  injury 
is  negligent  instead  of  violent  and  intentional.  On  the  other 
hand,  there  are  circumstances  under  which  an  action  should  be 
maintained  by  the  husband  alone,  although  the  wife  may  hlEive  or 
seem  to  have  some  interest  in  the  subject-matter  of  the  contro- 
versy. Thus,  in  California  he  must  sue  alone  in  actions  relating 
to  the  "common  property  "  of  the  husband  and  wife,  and  in  those 
relating  to  "homesteads"  as  the  same  are  defined  and  regulated 
by  the  statutes  of  the  State.*    These  subjects,  however,  depend 

^  Mnsselman  v.    Galligher,  32  Iowa,  property  even  though  a  homefltead  has 

383.    [See  WilliamB  v.  Casebeer  (1S99)»  been  declared  upon  the  preDiiaes  for  the 

126  CaL  77,  58  Pac  380.J  joint  benefit  of  herself  and  hnsband,  with- 

*  Pancoast  v.  Bamell,  32  Iowa,  394.  out  joining  her  husband.  A  wife  may  sue 
See  Shulerv.  Millsap'sEx'or,  71  N.C.297.  alone  for  the  protection  of  any  right  she 
In  a  suit  by  a  married  woman  for  per-  may  have  in  her  separate  property,  eyen  if 
sonal  injuries,  she  cannot  recover  for  the  that  right  be  merely  that  of  a  joint  tenant, 
lois  of  her  services  in  the  household ;  the  But  see  Friburk  v.  Standard  Oil  Co.  (1896), 
hnsband  alone  can  sue  for  these.  Wyan-  66  Minn.  277,  68  N.  W.  1090,  where  the 
dotte  V.  Agan,  37  Kan.  528.  court  said :  "  The  fact  that  a  wife  is  f  ur- 

*  [Hand  v.  Scodeletti  (1900)  128  Cal.  nishingthe  dwelling  in  which  the  family 
674,61  Pac.  373;  where  a  married  woman  resides  does  not  change  the  common-law 
Bues  for  conversion  of  her  separate  rule  that  the  husband  is  the  head  of  the 
property,  it  is  not  necessary  for  her  to  al-  family,  nor  will  it  give  to  the  wife  the 
lege  that  it  is  her  separate  property  where  right  to  recover  for  damages  resulting 
sHe  does  not  allege  in  the  same  count  that  from  the  maintenance  of  a  nuisance."^ 
she  is  a  married  woman.3  ^  Barrett  v.  Tewksbury,  18  Cal.  334 ; 

«  Boos  V.  Comber,  24  Wis.  499.    C^^J  G<^i<><^   ^-  Ouiod,   14   Cal.  506;  Cook  v. 

V-  Stanley  (1895)  110  Cal.  423,  42   Pac.  Klink,  8  Cal.  347 ;  Poole  v.  Gerrard,  6  Cal. 

M8:    A  wife   may  bring  an  action   to  71.    ^utsoe  Anderson  t*.  Davis  (1898),  18 

qoiet  title   in    respect   of    her  separate  Utah,  200,  55  Pac.  363 :  when  the  legal 
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entirely  apon  the  special  pTovisions  of  the  statutes  in  the  seTer&l 
commonwealths,  and  have  do  proper  connection  with  the  general 
system  of  procedure  established  by  the  various  codes.  It  seems 
that  the  husband  alone  can  Bue  for  a  conversion  or  loss  of  or 
injury  to  those  articles  of  personal  use  belonging  to  the  wife,  — 
her  clothing  and  ornaments,  — which  at  the  common  law  consti- 
tute hei  paraphernalia.^ 

§159.  *245.  Tort  AaUona  bfltwoon  HtMbaad  and  ^nf«.  Whether, 
under  the  legislation  of  the  various  States,  actions  for  tort  can  be 
maintained  by  the  wife  against  the  husband,  or  by  the  husband 
against  the  wife,  does  not  seem  to  have  been  definitively  settled 
by  judicial  decision.  The  departure  from  the  ancient  theory  of 
the  marriage  relation  has  been  as  great  in  New  York  as  in  any 
other  commonwealth,  and  yet,  as  has  been  shown,  the  courts  of 
that  State  have  declared  ^;ainst  the  possibility^  of  actions  between 
the  spouses  for  any  personal  torts  committed  by  one  upon  the 
other,  such  as  libels,  assault  and  battery,  and  the  like.*  The 
same  result  would  seem  to  be  inevitable  under  the  more  restricted 
legislation  of  other  States,  for  their  statutes  which  modify  the 
common-law  doctrines  of  marri^e  are  confined  in  their  terms 
to  her  power  over  her  separate  property  and  over  contracts. 
Actions  between  husband  and  wife,  based  upon  torts  done  to 
property,  have  arisen,  but  their  propriety  has  not  been  finally 
determined."     There   does   not,  however,  seem  to   be   any  real 

title  to  K  homMlead  w  io  k  irife,  but  the  ber  MpaTBte  property,  be  held  teamal- 

luger  portioa  of  the  parchaie  price  wu  able,  in  %  iQitable  cau,  for  the  Ttolitioii 

puid  by  tbe  hmbuid,  their  joint  interert  in  of  hi>  tnut,  but  that  the  mere  poaseuioD 

the  preMrretioa   of  the  homeatead  givee  of  th«  property  bj  the   bnibaud,  nnei- 

them  the  right  to  joie  u  phuntib  ia  an  plained,  wm  not  loch  a  breach  of  tnui; 

action  to  enjoin  it»  tale.^  and  remarks ;  "  It  ia  haidlj  Decewarr  u 

'  McCormick  v.  Peoa.  Cent.  R.  Co.,  49  add  that,  it  the  had  •  right  of  aOioa  tt 

N.  Y.  303,  317.     See  b1k>  Cnitis  v.  DeL,  all  againat  her  huiband,  it  could  oal; 

L.  &  W.  R.  Co.,  74  N.  Y.  116.  haie  been  aaaerted  to  eqDit;;"aiMl  liM 

*  See  5  "2*0,  aed  notea.  the  only  practical  effect  of  {  «  of  ibe 

■  Owen  ti.  Ovren.  S2  Iowa,  !70i  David-  Kentucky  code  wai  to  diapeme  with  ibt 

aon  t>.  Smith.  20  Iowa,  4GG.     In  Mataon  v.  intervention  of  the  next  friend:  that  ti 

Malaon,  ♦  Met,  (Ky.)  S6a,  the  wife  aued  conferred  no   new  right  of  action.    S*e 

the    hoaband    in   an   ordinary  action  to  also  KaJfni  c.  Kalftu  (Ky.  1B9S).  IB  S.  If. 

recover  pnaaeiaion   of   aUrea  deriaed   to  Hep.  366  ;  and  compare  Manning  b,  Mid- 

her  as  her  separate  property,  which   be  ning,  79  N.  C.  193. 
refm«d  to  dclirer  to  her,  no  other  gronnd         ^Bnt  see  Gillespie  v.  GiUeapie  (1M6), 

of  relief,  legal  or  equitable,  beiDg  alleged.  U  Mion,  3S1,  67  S.  W.  30,  where  it  i< 

In  rvTcrsing  a  jadgmeat  rendered  tor  tbe  held  that  a  wife  may  sue  her  haibasil  ia 

plaintiff,  Durall  C.  J,  points  out  that  the  her  owu   name,  in  any  form  of  sftios.  to 

husband  might,  as  trustee  for  tbe  wife  of  enforce  any  right  affecting  ber  jKif'}- 
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difiScuIty  in  principle.  If  a  wife  is  clothed  with  full  authority 
over  her  own  property  as  though  she  was  unmarried,  and  if,  in 
pursoance  thereof,  she  is  permitted  to  invoke  the  aid  of  judicial 
proceedings  in  enforcing  contracts  against  her  husband,  and  in 
recovering  from  him  the  possession  of  lands  and  chattels,  there 
can  be  no  valid  ground  for  refusing  to  her  the  power  of  main- 
taining actions  against  him  for  the  wrongful  taking,  detention, 
or  conversion  of  her  chattels,  or  for  injuries  done  to  her  property 
by  violence  or  by  negligence.^  Both  classes  of  actions  depend 
upon  the  same  fundamental  rights, — the  rights  of  property  which 
the  statute  fully  confers  upon  her.  If  the  owner  may  recover 
from  her  husband  the  very  thing  itself  —  the  land  or  chattel  —  in 
a  real  action,  it  is  not  an  enlargement  of  her  power  to  suffer  her 
to  recover  the  valus  of  such  things  wholly  or  partially  in  a  per- 
sorud  action.  The  notion  that  the  proceeding  must  be  equitable  is 
a  remnant  of  the  ancient  system  which  has  been  abrogated,  and 
is  conceived  in  forgetfulness  of  the  radical  changes  made  by  the 
statutes  in  the  common-law  theory  of  the  marriage  relation.  If 
the  facts  constituting  the  cause  of  action  are  stated  in  the  plead- 
ing, it  is  both  unnecessary  and  improper  to  call  the  action  equi- 
table^ since  the  relief,  if  granted,  is  the  ordinary  pecuniary 
judgment  against  the  defendant  personally,  and  not  a  judgment 
in  rem  against  his  property. 

§  160.  *  246.  Desertion  by  Husband  as  Aifeoting  Wife's  Capacity 
to  sue.  The  desertion  of  his  wife  and  family  by  the  husband 
does  not  increase  her  powers  and  capacities  in  reference  to  the 
bringing  and  maintaining  of  judicial  proceedings,  unless  provi- 
sion is  made  for  such  an  emergency  by  express  statute.     Thus, 

tbe  same  as  if  she  were  a  stranger     Also  21  S.  W.  354 :  although  contracts  between 

Grnbbe  o.  Gnibbe  (1894),  26  Ore.  363,  38  hasband  and  wife  are  Toid  at  law,  thej 

Pac.  182.    Under  HilFs  Code,  §  2870,  pro-  may  be  held  valid  in  eqnitj  where  they 

▼iding  that  either  hnsband  or  wife,  as  are  fair  and  jusl    Snedager  v.  Kincaid 

ovner,  may  sue  to  recover  property  of  (1901),  Ky.,  60  S.   W.  522;  onder  Civ. 

which  the  other  has  secured  possession  or  Code  Prac.  §  35,  the  action  of  an  infant 

control,  either  may  sue  the  other  at  law  married  woman  for  divorce  and  alimony 

not  only  for  property  wrongfully  obtained,  need  not  be  brought  by  guardian  or  next 

hat  on  contracts  as  well.     Bat   under  friend,  but  may  be  brought  in  her  own 

identically  the  same  statute  the  Supreme  name.^ 

Coort  of  Iowa  held,  in  Heacock  v.  Heacock         ^  In  Wisconsin  a  hnsband  may  main- 

()B99),  108  la.  540,  79  N.  W.  353.  that  tain  "  replevin  "  against  his  wife  for  chat- 

a  wife  cannot  sue  her  hnsband  on  his  per-  tels  claimed  by  her  to  be  her  separate 

*<nud  contract     Iowa  code,  §  2204.  property ;  Carney  v.  Gleissner,  62  Wis. 

Bohaonon  v.  Travis  (1893),  94  Ky.  59,  493. 
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after  such  desertion,  the  wife  cannot  maintain  an  action  in  her 
,  own  name  to  set  aside  a  conveyance  of  land  alleged  to  have 
been  ohtained  from  him  by  fraud.'  In  several  States,  however, 
the  codes  contain  express  provisions,  which,  in  case  of  desertion 
by  the  husband,  permit  the  wife  to  prosecute  and  defend  such 
actions  as  he  might  have  done.' 

Third :  Equitable  Aetiont. 
§  1«1.  *  24T.  Orand  Prlnoiple  trndorlrlng  Bqalty  DoctrlM. 
Soopo  of  Inquiry.  The  grand  principle  which  underlies  the 
doctrine  of  equity  in  relation  to  parties  is,  that  every  judicial 
controversy  should,  if  possible,  be  ended  in  one  litigation ;  that 
the  decree  pronounced  in  the  single  suit  should  determine  all 
rights,  interests,  and  claims,  should  ascertain  and  define  all 
conflicting  relations,  and  should  forever  settle  all  questions 
pertaining  to  the  subject-matter.  Since  the  chancery  judgw 
were  not  hampered  by  the  legal  dogma  that  one  judgment  must 
be  rendered  alike  for  all  the  plaintiEFa  and  gainst  all  the  defend- 
ants on  the  record,  they  were  enabled  to  adopt  and  enforce  such 
practical  rules  as  would  render  this  principle  operative  and 
efficient.  In  disclosing  these  rules,  and  in  ezplaining  their 
application,  I  am  not  confined  to  decisions  made  by  courts  pro- 
fessedly governed  hy  the  reformed  procedure.  The  codes,  as 
has  already  been  shown,  have  taken  the  most  general  doctrines 
of  equity  in  relation  to  parties,  have  put  them  into  a  statutory 
form,  and  have  made  them  applicable  without  exception  to  all 
actions."     Whether  these  doctrines  have  been  entirely  incorpo- 

'  Green  ».  LyodM,  13  WU.  404,     See  WU.  S98,  T7  N.  W.  9*8,  Ihe  oonrt  nM; 

also  Barnett  ir.  Leonard,  66  lad.  4S!.  "  It  ^the  Cods^  wai  dewgned  to  pR«m 

-  See  nipra,  }  152;  AodravB  v,  Kan-  and  make  more  perfect  bj  u«ir  (onnttbt 

jon.es  CaL  639 ;  Baldwin  v.  Second  Street  method  for  Ihe  settleToent  in  one  aciioo. 

Cable  Kj.   Co-,   77    Cat.   390 :   Tobin  v.  denominated  the  civil  action,  of  all  il» 

Gulviii,  49   Gal.  34  (the  atatnte  doea  not  ri|{bti   of    »    part;    plaintiff,   or  puna 

npply  where  the  wife  is  merclj  tempora-  plaintiff  united  in  intfreet  in  the  sahject 

rilyabsent  from  the  hnabaodl.    [^Browne,  thereof,  and  the  rights  of  adrene  piriia 

Brown  (1897],  lai  N.  C.  8,  27  S.  E.  998;  both  a«  between  them,  and  between  Iben- 

Under  the  conetitation  and  lection  1832  HWes,  not  only  at  to  the  snbjecc  of  tbt 

of  the  Code,  which  declaree   that  every  actioD,  but  the  enhjecta  germane  thutlo. 

woman  whoae  bnaband  shall  abandon  her  .  .  .  The  syeiem  is  comiilete,  ai  uid  i° 

■hall   be  deemed   a  free  trader,   a  wife  Kolloch  v.  Scriboer,  98  Wia.  Iftt,  enabling 

abandoned  by  her  husband  may  maintain  the  conn  in  a  single  action,  by  the  prtMi- 

BD  action  in  tort,  jn  her  own  name,  agaiiiit  tation  of  itisnes  made  np  by  the  compUmt. 

a  third  party .3  answer,  and  reply,  to  take  within  iu  jai* 

■  ^In   Gager  v.   Marsden  (1S99),   101  diciion  a  single  subject  or  eontioTei^, 
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rated  into  the  legal  actions  under  the  codes  has  sometimes  been 
doubted;  it  is  universally  admitted,  however,  that  they  are 
operative  vrith  their  full  force  and  effect  in  all  equitable  actions 
which  may  be  brought  in  accordance  with  the  new  procedure. 
For  the  purpose  of  ascertaining  the  existing  rules  which  control 
the  selection  of  parties  in  equitable  actions,  we  are  not,  there- 
fore, restricted  to  those  States  which  have  accepted  the  reform ; 
we  may  and  must  extend  our  inquiry  to  England  and  to  other 
States  of  this  country  wherever  equity  exists  as  a  separate  divi- 
sion of  the  municipal  law.  I  shall  endeavor,  in  a  very  condensed 
and  summary  manner,  to  give  the  doctrine  of  parties  plaintiff, 
which  has  been  established  by  courts  of  equity  and  in  equitable 
actions,  whether  prior  or  subsequent  to  the  great  reform  intro- 
duced into  so  many  of  the  States,  and  the  result  will  express  the 
law^  it  now  exists  in  those  States.^ 

AfvSd,  *  248.  Equity  Rules  more  XSzpUoit  respecting  Defendants 
than  Plaintifls.  Two  Classes  of  Co-Plaintiffs  in  Bqnity.  It  is  im- 
possible to  lay  down  with  precision  many  rules  in  reference  to 
plaintiffs,  because  equity  does  not  particularly  concern  itself 
with  determining  that  such  a  person  shall  be  a  plaintiff,  and 
such  another  a.  defendant,  but  rather  requires  in  a  more  general 
form  that  the  persons  shall  be  parties,  so  as  to  be  bound  by  the 

and  all  parties  interested  therein  adverse  ested  may  be  before  the  conrt,  so  that  the 

to  the  plaintiffs,  and  all  necessary  to  be  relief  may  be  properly  adjusted  among 

before,  the  court  for  their  dne  protection  those  entitled,  the  liabilities  properly  ap- 

and  for  the  determination  of  the  entire  portioned,  and  the  incidental  or  conse- 

controversy,   inclnding    such    matters  as  qnential  claims  or  interests  of  all  may  be 

may  be  germane  to  the  primary  subject  of  boand  in  respect  thereto  by  the  single 

the  action."  decree."      See    also    Castle    i;.    Madison 

And  in  Siever  v.  Union  Pac.  Ry.  Co.  (1902),   113    Wis.    346,    89   N.   W.    156, 

(1903),  —  Neb.  — ,  93  N.  W.   943,  the  quoted  at  length  in  note  to  p.  183,  ai\te. 

court  said:    "Equitable    doctrines    wltlk  In  Tobin  v.  Portland  Mills  Co.  (1902), 

respect   to    parties   and   judgments   are  41  Ore.  269,  68  Pac.  743,  the  court  said  : 

wholly   unlike    those    which    prevail    at  *'  Courts  of  law  require  no  more  parties  to 

common  law  —  different  in  their  funda>  an  action  than  thone  immediately  inter- 

meutal  conception,  in  their  practical  op-  ested  in  the  subject-matter,  but  in  equity 

eratioD,  in  their  adaptability  to  circum-  all  persons,  including  those  remotely  inter> 

staDcea,  and  in  their   results    upon   the  ested  therein,  may  be  joined,  and  are  often 

rights  and  duties  of  litigants.    The  gor-  necessary  parties.''^ 

eruing  motive  of  equity  in  the  administra^  ^  In  this  subdivision  I  have  drawn  very 

tiou  of  its  remedial  system  is  to  grant  full  largely  upon  the  fourth  American  edition 

relief,  and  to  adjust  in  one  suit  the  rights  of  Daniell's  Chancery  Pleadings,  and  the 

and  duties  of  all  the  parties  which  really  learned  notes  of  Mr.  Perkins,  the  Ameri- 

grow  out  of,  or  are  connected  with,  the  can  editor,  and  have  closely  followed  that 

8Dbjec^matter  of  that  suit.    The  primary  most  admirable  work. 

object  is  that  all  persona  sufficiently  inter- 
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decree,  and  is  in  general  satisfied  if  they  are  thiis  brought  before 
the  court  either  as  plaintiffs  or  as  defendants.  In  other  words, 
the  rules  of  equity  seldom  declare  that  a  given  person  or  class  of 
persons  must  be  plaintiffs,  but  simply  declare  that  such  person 
or  class  must  be  made  parties,  if  not  as  plaintiffs,  then  as  de- 
fendants.i  The  result  is  that  the  positive  rules  as  announced  by 
courts  and  as  gathered  from  a  comparison  of  decisions,  are  much 
fnore  full  and  explicit  in  reference  to  defendants  than  they  are  in 
reference  to  plaintiffs.  In  actual  practice,  all  persons  having  an 
interest  in  the  subject-matter,  and  therefore  either  necessary  or 
propor  parties,  except  the  actual  plaintiff  who  insUtutes  aad 
prosecutes  the  suit,  are  generally  made  defendants,  even  though 
their  interests  may  be  concurrent  with  those  of  this  plaintiff. 
Still,  different  individuals  holding  different  rights  may  be  united 
as  plaintiffs  in  equitable  actions ;  such  a  joinder  is  often  provided 
for  by  well-settled  doctrines,  and,  although  their  requirement  is 
not  peremptory,  these  doctrines  must  be' discussed  and  fnlly 
stated.  Tlie  persons  that  can  be  made  co-plaintiffs  in  an  equitv 
suit  may  be  roughly  separated  into  two  general  classes:  (1) 
Those' whose  rights,  claims,  and  interests,  as  against  the  defeDd- 
ant,  are  joint,  —  not  necessarily  joint  in  the  strict,  technical  sense 
of  the  common  law,  but  in  a  broader  and  popular  sense,  — thai 
is,  those  whose  interests,  claims,  and  rights,  whether  legal  or 
equitable,  are  concurrent,  arising  out  of  the  same  events,  hsviiig 
the  same  general  nature,  and  entitled  to  the  same  sort  of  relief. 
All  such  persons  must  be  brought  before  the  court  as  parties,  and 
naturally  they  should  be  plaintiffs,  and  so  the  rules  ptimaril; 
require;  but  the  requirement  is  by  no  means  peremptory,  and  in 
many  and  in  even  the  great  majority  of  instances,  Uie  equity 
principle  is  satisfied  if  all  but  the  one  who  actually  sets  the  canse 
in  motion  are  placed  among  the  defendants.  (2)  In  the  second 
class  are  found  all  those  persons  who  are  collaterally  interested 
in  the  subject-matter  of  the  controversy;  whose  interests  and 
claims,  although  antagonistic  to  the  defendant,  and  to  that 
extent,  therefore,  in  harmony  with  those  of  the  real  plaintiff,  are 
still  several  and  distinct  in  their  nature,  arising  from  different 

>  Sm  Wilkini  d.  Fit,  I  Herir.  344,  Sfl>.  fendanu ;  bDt  io  eqnitj  the  tmngfimtBt 

ZKen  et  al.  v.  McDerinott  (1903),  —  Wie.  ot  putiM  u  of  little  impoituiai,  ud  <» 

— ,  93  N.  W.  as,  the  court  sajiiig :  "  To  be  regnlatM]  bj  the  cowt  at  u;  tuna.  i° 

thia  cod,   tbej.  ■■  well  —  perhapi  more  it*  difcntioa.'^ 
propeil.r  —  might   b&re  been   nud*  de- 
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facts  and  circumstances,  and  demanding  perhaps  a  different  re- 
lief. Although  the  individuals  or  the  class  which  have  been 
thus  vaguely  described  may  be  joined  as  co-plaintiffs  with  the 
one  who  is  the  chief  actor  in  the  suit,  and  although  the  rules 
speak  of  such  a  joinder  as  possible,  yet  in  actual  practice  they 
are  almost  invariably  placed  among  the  defendants.  With  this 
preliminary  explanation,  which  modifies  the  entire  doctrine  of 
equity  in  relation  to  plaintiffs,  I  shall  proceed  to  state  the  gen- 
eral principles  which  underlie  the  whole  equitable  system  of 
parties,  and  to  illustrate  the  working  of  these  principles  in  the 
more  important  species  and  varieties  of  actions  by  which  equitable 
lies  are  conferred. 
163.  *249.  Statement  of  Fundamental  Prlnoiplo  and  what  it 
imaas.      Special  Subject  of  Inquiry  Stated.      The  fundamental 

principle  may  be  stated  as  follows:  The  plaintiff  who  institutes 
an  equitable  action  must  bring  before  the  court  all  those  persons 
who  have  such  relations  to  the  subject-matter  of  the  controversy 
that,  in  order  to  prevent  further  litigation  by  them,  they  must  be 
included  in  and  bound  by  the  present  decree;  in  other  words, 
all  those  persons  who  are  so  related  to  the  controversy  and  its 
subject-matter,  that,  unless  thus  concluded  by  the  decree,  they 
might  set  up  some  future  claim,  and  commence  some  future 
litigation  growing  out  of  or  connected  with  the  same  subject- 
matter,  against  the  defendant  who  is  prosecuted  in  the  present 
suit,  and  from  whom  the  relief  therein  is  actually  obtained.  The 
principle  as  thus  expressed  assumes,  what  is  always  true  in  prac- 
tice, that  in  every  equitable  action  there  is  some  person,  or  group 
of  persons,  like  a  firm  or  joint  tenants,  who  primarily  institutes 
the  proceeding,  and  demands  the  relief  for  his  own  benefit;  and 
him,  or  them,  we  may  designate  ^'the  plaintiff;"  and  there  is 
also  some  person  or  group  of  persons  against  whom  all  the  real 
demands  are  made,  and  from  whom  the  substantial  remedy  sought 
bj  the  action  is  asked,  —  and  him  we  denominate  ^*  the  defend- 
ant.*' In  addition  to  these  two  contestants,  there  are  the  other 
individuals  described  in  the  foregoing  proposition,  who  must  also 
be  brought  before  the  court  and  made  parties  to  the  controversy 
either  as  co-plaintiffs  or  as  co-defendants.  Equity  is  satisfied 
in  most  instances  by  making  them  co-defendants,  and  they  are 
generally  so  treated  in  actual  practice,  unless  their  interests  are 
so  identical  with  those  of  the  plaintiff  that  they  must  participate 
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the  Bubstantial  relief  awarded  by  the  decree.  The  special 
bject  of  our  present  inquiiy  may  therefore  be  stated  thns:  In 
lat  cases  and  under  ^what  cireumstances  are  such  persons 
imarily  and  naturally  to  be  associated  as  co-plaintiffs  rather 
an  as  co-defendants  ?  The  answer  to  this  question  embodies 
e  principle  in  its  most  general  form  which  equity  courts  have 
plied  in  all  species  of  actions  to  determine  the  proper  joinder 

plaintiffs.  All  those  persons  whose  rights  and  intereste  in  the 
bject-matter,  and  in  the  relief  demanded,  are  concurrent  with 
e  plaintiffs,  must  be  made  parties,  and  naturally  will  be  made 
-plaintiffs,  although  it  is  sufiBcient  in  most  instances  if  they 
e  brought  into  the  cause  as  cOMlefendants.  The  principle  in 
is  very  general  form  is  too  vague  to  be  of  any  value  as  a  piac- 
lal  rule,  and  I  shall  therefore  take  up  in  order  the  most  impor- 
nt  classes  of  cases  in  which  it  is  appliedj^^ 

§  164.  *  250.  Bnbordlnate  0«neral  paKolplva  hanln.  Wlwr* 
stoal  Plaintiff  holda  only  Bqnltabl*  Right  or  TlUa,  Hold«i  of  I>»pl 
«ht  or  Tltla  Bhonld  ba  mada  Co-PlBlntHT.  The  first  of  the  sub- 
dinate  general  principles  into  which  the  foregoing  vague 
ictrine  may  be  subdivided,  is  the  following:  When  the  actiul 
aintiff,  aa  above  described,  has  only  an  equitable  estate, 
terest,  or  primary  right  in  the  subject-matter  of  the  suit,  Uie 
irson  who  holds  the  legal  estate,  interest,  or  right  thereio, 
ould  be  made  a  party,  and  primarily  a  co-plaintiff;  for  without 
ich  joinder  the  defendant  might  be  subjected  to  another  litiga- 
an  from  this  legal  owner  or  holder  of  the  legal  title,  a  result 
hich  equity  strives  in  every  way  to  prevent*  One  of  the  most 
miliar  as  well  as  important  illustrations  of  this  general  prin- 
ple  is  the  rule  which  prevails  in  suits  relating  to  trust  propertr- 
'^ben  property  is  held  in  trust,  and  an  action  concerning  it  is 
ought  by  the  beneficiary  or  person  claiming  under  the  trust, 
le  trustee,  or  oiie  in  whom  the  legal  title  is  vested,  must  be 
ade  a   co-plaintiff.^     As,  for  example,  when  a  mortgage  has 

1  See  Jonet  v.  Williami,  31  Ark.  175 ;  Hein,  9  Bcuh.  46S.     8e«  alto  WMtpa  '• 

ohl  V.  Simpson,  74  N.  Y.  137.  Vibbud,  b  Han.  365 ;  Sudford  t.  Ju^rU, 

*  I  Daniell'B,  p.  199.  S  Sm.  &  0.   176;  O'Briea  t.  O'CoaoeU, 

■  1  DaaieU'i,  p.  \9S.     See  W«Mara  R.  7  Hod,  SSg ;  Bolden  d.  N.  T.  t  Eria  Bk . 

].''.NolBti,4BN.  7.513;  Mtain  v.  Malin,  72  N,  Y.  3S6.  S9T  ;  Eldridge  c.  Puidme.  if 

TohnB.  Ch.  ^38 ;  Fiib  f.  Howand.  1  Pai)^,  Wii.  205;  Dewey  d.  Mover,  9  Hdii.J'^ 

;  Cawldar  v.  McDuiel.  8  B.  Mod.  519;  Foit  SUnwiz  Bk.  d.  LeggeO,  SI  N.  V. 

mngcon   £  Lex.    R.   Co.  v.   Bowler's  fiSS;  Fox  u.  MofSt,  U  id.  lU;  Bo'doii 
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been  given  to  a  trustee  in  trust  for  certain  beneficiaries,  the 
trustee  and  the  beneficiaries  must  unite  in  a  suit  to  foreclose.^ 
The  principle  applies  to  all  cases  where  the  legal  title  to  sue 
stands  in  one,  and  the  benehcial  interest  in  the  subject  and  in 
the  result  is  held  by  another;  both  must  unite  as  plaintiffs.^ 
Thus,  if  a  covenant  is  made  with  a  trustee  for  the  benefit  of  a 
cestui  que  trusty  both  must  join  in  an  action  to  compel  a  specific 
performance.^  The  case  of  a  simple  contract,  made  by  an  agent, 
when  the  agency  appears  on  the  face  of  the  agreement,  or  can  be 
easily  established  by  extrinsic  evidence,  does  not  fall  within  the 
operation  of  this  rule,  for  the  principal  can  sue  alone  and  prove 
the  agency  if  it  is  disputed.  If,  however,  the  agency  does  not 
appear  in  the  contract  itself,  and  the  principal  or  person  for 
whom  the  agreement  is  made  cannot  prove  it  with  ease  and  cer- 
tainty, then  the  agent  may  be  made  a  party  so  as  to  bind  his 
interest.^  When  an  agent  acts  in  any  transaction  on  his  own 
account  as  well  as  on  account  of  his  principal,  so  that  he  has  a 
beneficial  interest  in  the  subject-matter,  he  must  be  made  a  co- 
plaintiff  with  his  principal.^ 

§  165.  *  251.  Case  of  Bi^lta  by  Assignees.  Change  Bffected  by 
Codas.  The  case  of  suits  brought  by  the  assignees  of  things  in 
action  is   another  special    example  of    this  general  principle. 

College  V.  Merritt,  S4  Fed.  Hep.  55  (suit  the  terms  of  a  tniBt,  the  partj  or  partiea 

to  remore  cloud  from  title  to  truat  prop-  beneficially  interested  may  maintain  an 

ertj ;  cutuU  que  tnutent  may  bring  snit  action  in  their  own  right  to  enforce  the 

if  the  tmstees  neglect  to  sue,  making  the  trnst,  and  to  obtain  the  benefit  thereof." 

latter  defendants) ;    Sawtelle    v.    Ripley  Same  rule  announced  in  Zimmerman  v, 

(Wia  1893),  55  N.  W.  156  (action  to  con-  Makepeace  (1899),  152  Ind.  199,  52  N.  E. 

■true  trust  in  a  will ;  the  trustee  named  992.^ 

therein  is  a  necessary  party).  '  Story  Eq.  PL  {  209  ;  Cope  v.  Parry, 

1  Story  Eq.  PL  §5  201,  209 ;  Wood  v,  2  Jac.  &  Walk.  538.     See  McCotter  v. 

Williams,  4  Mad.  86;  Hichens  v.  Kelly,  Lawrence,  6  N.  Y.  Sup.  Ct.  392,  395. 

2  Sm.  &  G.  264  ;  Boyd  v.  Jones,  44  Ark.  *  1  Danieirs,  p.  196 ;  Botsford  v.  Burr, 

314 ;  Tyson  o.  Applegate,  40  N.  J.  Eq.  305 ;  2  Johns.  Oh.  409 ;  Bartlett  v.  Pickersgill, 

Applegate  v.  Tyson,  39  N.  J.  Eq.  365  ;  1  Cox,  15.    It  should  be  remembered  that 

Harlow  v.  Mister,  64  Miss.  25 ;  Wolff  v.  when  a  contract  is  made  by  an  agent  in 

Ward,  104  Mo.  127.  his  own  name  expressly  for  the  benefit  of 

*  [But  see  Cape  t\  Plymouth  Congre-  another,  he  is,  according  to  the  codes,  a 

gational  Church   (1903),  117  Wis.  150,93  trustee  of  an  express  trust,  and  may  sue 

N.  W.  449,  where  it  was  held  that  a  ceatui  upon  it  in  his  own  name,  without  joining 

qw  tnMf  entitled  to  possession  of  real  the  beneficiary  as  a  party.    To  this  extent 

estate,  may,  without  the  trustees,  maintain  the  new  procedure  has  modified  the  rule 

u  action  to  enjoin  interference  with  its  which   prevailed   in   equity,  and   which 

rights.    And  in  Ooble  v.  Swobe   (1902),  required  that  both  persons  should  join 

—  Neb.  — ',  90  N.  W.  919,  the  court  said  :  in  bringing  the  action. 

"  Where  a  trustee  refuses  to  carry  oat  *  Small  v,  Attwood,  1  Toang6|  407. 


240  CIVIL  BEHEDIEa 

Where  a  legal  thing  in  action  had  been  assigned,  the  assignee 
was  permitted  to  sue  in  equity  for  its  enforcement  in  his  own 
name,  but  the  assignor,  or  his  personal  representatiTe  if  be  was 
dead,  was  an  indispensable  party,  if  not  as  a  co-plaintiS,  then  as 
a  defendant;  otherwise  the  debtor  might  be  subjected  to  a  second 
action  at  law  in  the  name  of  the  assignor.'  This  particular  rule, 
however,  as  has  been  shown  in  the  preceding  sections  of  the 
present  chapter,  has  been  entirely  abrogated  in  must  of  the  States 
that  have  adopted  the  new  procedure,  since  their  codes  ezpressly 
permit  the  assignee  to  sue  alone  without  joining  the  assignor 
either  as  a  co-plaintiff  or  as  a  defendant;  but  it  is  substantially 
,  retained  by  the  codes  of  Kentucky  and  of  Indiana. 

§  166.  *  252.  Com  of  BalU  for  AdmlnlatraUon  of  Da<wdeuU' 
BstatM.  In  ordinary  suite  for  the  administration  of  the  estates  of 
deceased  persons  brought  by  creditors,  legatees,  or  distributees, 
a  general  personal  representative  of  the  estate  — an  administrator 
or  executor  —  ia  indispensable,  and  is  a  necessary  party,  and 
should  properly  be  made  a  co-plaintiff,  although  he  may  be 
put  with  the  defendants.^  These  ordinary  administration  suits, 
which  are  the  common  means  in  England  of  winding  up  sod 
settling  the  estates  of  decedents,  are  practically  usknown  in  this 
country.  It  is  only  under  some  exceptional  circumstances  that 
the  equity  jurisdiction  is  with  us  invoked,  not  to  supersede  the 
action  of  the  probate  courts,  but  to  aid  it,  when  if  left  to  itself  it 
would  fail  to  afford  complete  relief  and  to  do  complete  justice. 
Whenever  such  exceptional  circumstances  exist,  and  by  reason 
of  fraud,  collusion,  or  other  similar  cause  on  the  part  of  the 
executor  or  administrator,  a  creditor,  or  legatee,  or  distributee 
of  an  estate,  may  and  does  bring  an  action  on  behalf  of  the  estate, 
even  in  such  a  case  the  personal  representative  —  the  admini^ 

>  I  Duisll'i,  pp.  197-200.  and  cmm  *  I  Daniall't,  p.  Ml;  Panaj  b.  Wm. 
th«ra  cited.  Wbeie u  equitable  thiag  id  S  Phil.  149,  lU;  Donald  ■>.  Batlxr.K 
action,  or  an  eqoitable  iutereit,  waa  aa-  Bear.  IS;  Cnft  v.  WawrtOD,  13  Sim. 
■i|;Ded,  tbe  awignee  could  aoe  alone,  eince  fi53.  Far  illnatntioiu  of  laita  bj  li- 
there  was  no  poeaible  danger  of  an  action  miniattaton,  bein.  etc,  aee  Mink  '■ 
at  Uw  bj  the  aulgnor.  Fadwick  p.  Piatt,  Wanpaca  Cy.  Snp.,  38  Wii  JM;  Juw 
1 1  Bear.  SOS  ;  Bigghair  v.  Eaitarn  tJnion  b.  Billitein,  SB  id.  311  ;  Chipman  c  MoH- 
R.  Co,  T  Hare,  lU;  Blake  b.  Jonei,  3  gORier;,  U  N.  T.  zai;  AUixm  c.  Robii- 
Anit.  SSI.  There  ia  DO  difference,  under  bod,  78  N.  C.  113;  Harrit  c.  Biruit, S3  id. 
the  codee  generally,  between  the  awign-  S68. 
ineit  of  a  legal  and  of  an  eqaitable  thing 
in  aciiou  in  retpect  to  the  partiea. 
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trator  or  executor  —  is  a  necessary  party ;  if  he  is  not  united  as  a 
co-plaintiff,  he  must  be  added  as  a  defendant.^ 

§  167.  *  253.  Role  AppUoable  to  Persona  Haying  Ziegal  Demanda 
Axioing  out  of  Bame  Bnbjeot-Matter.  In  all  the  foregoing,  in- 
stances the  rule  has  been  applied  to  the  holders  of  a  legal  and  of 
an  equitable  estate  or  interest  in  the  subject-matter ;  it  extends 
also  to  all  persons  having  legal  demands  against  the  defendant 
arising  out  of  the  same  subject-matter  or  event.  Thus,  where  a 
lease  has  been  assigned  by  the  lessee,  both  the  lessor  and  the 
lessee  may  each  sue  the  assignee  at  law  for  a  breach  by  him  of 
the  covenants.  In  equity,  however,  neither  is  permitted  to  sue 
the  assignee  without  joining  the  other  also,  so  that  the  defendant 
cannot  be  subjected  to  a  double  action  and  recovery.^ 

§  168.  *  254.  AU  Holders  of  Concurrant  Bqnitabls  Rights  against 
the  Defendant  shoald  be  made  Co-FlalntUb.  In  the  class  of  cases 
thus  far  examined,  either  an  equitable  right  existed  in  one  person 
and  a  legal  right  in  another,  or  a  legal  right  was  held  by  all. 
The  same  principle  extends  to  the  very  numerous  class  of  cases 
in  which  the  rights  against  the  defendant  arising  from  the  same 
subject-matter  or  event  are  all  equitable.  Whenever,  therefore, 
in  addition  to  the  plaintiff  who  actually  institutes  the  action, 
there  are  other  persons  having  concurrent  equitable  rights  against 
the  defendant  growing  out  of  the  same  subject-matter,  they  should 
in  general  be  made  parties  to  the  action,  primarily  no  doubt  as 
co-plaintiffs,  but,  if  not,  then  as  defendants.^  The  doctrine  thus 
stated  in  general  terms  has  a  very  wide  application,  and  upon  it 

>  AUoroej  General  o.  Wjnne,  Moe.  Hardj  u.  Miles,  91  N.  C.  131.    For  a  full 

1S6;  Wilson  v.  Moore,  1  Mj.  &  K.  126,  discussion   of   the    circumstances    nnder 

US;  Saunders  p. Dnioe,3  Drew.  140.    As  which  the  equity  jurisdiction  may  be  in- 

sxamples  of  such  actions,  see  Fisher  v.  voked  in  this  country  io  aid  of  the  probate 

HabbeU,  7  Lans.  481,  65  Barb.  74,  1  N.  T.  courts,  see  3  Pom.  Eq.  Jur.  §§  1152-1154, 

Sop.  Ct.  97 ;  in  which  the  aame  person  and  extended  note  to  §  1154. 
was  executor  of  the  estates  of  A.  and  of         ^  1  Daniell's,  pp.  206,  207 ;  Sainstry  v. 

B.,  and  the  plaintiffs,  legatees  of  A.,  had  Oraramer,  2  Eq.  Cas.  Abr.  165 ;  London  v. 

dsinis  which  placed  them  in  the  position  Richmond,  2  Vern-  421 ;  1  Bro.  P.  C.  516. 
of  creditors  to  the  estate  of  B. ;  and  Lao-         *  [Sanborn  v.  People's  Ice  Co.  (1900), 

caster  p.  Gould,  46  Ind.  397,  which  was  82  Minn.  43,  84  N.  VST.  641 :  In  a  suit  to 

so  action  by  legatees  and  next  of  kin,  restrain  defeudant  from  cutting  and  carry- 

sgainst  a  creditor  of  the  estate  and  the  ing  away  ice  from  a  lake  on  which  plain- 

eiecutor,  to  set  aside  a  fraudulent  allow-  tiff  is  a  riparian  owner,  there  is  no  defect 

SDce  and  payment  of  a  claim  nuule  by  the  of  parties  plaintiff  where    the   plaintiff 

executor  to  the  creditor;  and  Stronach  shows  himself  specially  affected  by  de- 

r.  $>tronach,  20  Wis.  129,  133.     See  also  fondant's  acts,  on  account  of  his  peculiar 

Hills  V.  Sherwood,  48    Cal.   386,    392 ;  relations  to  the  water,  not  shared  in  com- 

Haynes  v.  Harris,  33  Iowa,  516,  518-520 ;  mon  by  other  shore  owners.^ 

16 
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is  based  a  rerf  large  portion  of  the  special  roleB  as  to  parties 
which  prevail  m  equity.  It  includes  not  only  those  who  hate 
concurrent  rights  in  the  whole  subject-matter  of  the  suit,  but 
those  also  who  have  similar  rights  in  a  part  of  it,  such  as  jobt 
tenants,  who  must  all  he  parties  in  an  action  concerning  the 
property.^  In  a  suit  by  joint  tenants  or  tenants  in  common  for 
a  partition,  all  must  he  before  the  court;  hut  it  is  not  necessair 
of  course  that  all  should  he  plaintiffs.'  There  have  been  relaxa- 
tions of  this  general  rule.  An  action  by  three  out  of  forty -seveD 
tenants  in  common,  brought  to  restrain  the  defendants  from 
quarrying  stone  upon  the  land  which  was  owned  in  common  by 
the  whole  number,  has  been  sustained,  notwithstanding  an  objec- 
tion on  the  ground  of  the  non-joinder  was  interposed.^  And 
where  one  tenant  in  common  had  leased  his  share  for  a  long 
period  of  years,  the  lessee  was  permitted  to  maintain  a  partition 
against  the  other  tenants  in  common,  without  making  the  rever- 
sioner of  his  own  share  —  the  lessor — a  party.*  And  generally 
a  tenant  for  life  may  institute  a  partition  without  bringing  in  the 
remainder-men.'    When  land  is  held  by  tenants  in  common  for 


>  1   Daniell'*,  pp.  907,   SOS;  Haycock  aa  intereat  in  the  relief  di 

V.  Haycock.  2  Ch.  Cm.   I24j  WesUn  d.  other.    Jeffen   d.  Forbes,  SB   Ku.'i:*. 

Keighle;,  Finch,  82  ;  StaifonI  u.  London,  179,  pei  Brewei  J.    See  uaM,  |  *!19,  ud 

1  P.  Wmi.  «3S ;  1  Stn.  S5.     Where  there  aotet. 

«M  two  or  more  truatees,  they  most  all  <  Anon.,  3   i^vanst.   139;    BrulMsr  r. 

nniM,  lincG  their  interest  is  strictly  joint.  Macey,  3  J.  J.  Marsh.  93 ;  Bniker  c.  Uc- 

Thatcher   ».   Candee,  33   How.   Pr.    US  eretni,  8  Faige,  iM;  Borah  v.  Archen. 

(N.  Y.  Ct.  of  App.).    laaMiit  by  tetiants  T  Dana,  ITG;  Corniah  u.  Gmc,  2  Cox,  s: 

JD   common  to   restrain  a  nuisance,  the  In  partition  bj  a  tenant  ia  commoo.  hi] 

widow  of  a  deceased  co-tenant  is  properly  wife  is  not  •  Deceasary  co-pUinliff ;  ttii 

joined  at  plaintiff,  for  the  protection  of  ihonld  be  nude  a  pany  to  the  action,  boi 

her   dower   inteteeC.      She^Mrd  d.   Man-  rather  as  a  defendant  than  as  a  plaintiE 

battan  Ry.  Co.,  117  S.  Y.  442.  446,  447.  Roeeknuu  n.  Wfaii«,  7  Lans.4B6.   Tittir 

Id   WoDdrufF  e.  No.   Bloonifleld  GnTel  ministrator  of  a  deceased  tenant  in  eom 

Min.    Co.,    8   Sawy.    638,    s.    c.     15    Fed.  moa   may.   nnder   certain    cirenmMSDrt). 

B«p.   3S.   it  was   held   that  one   tenant  be  a  proper  party,  together  with  bii  betn. 

in  coramoa  night   brinK  sait   to  enjoin  in  a  partition.    Scott  c.  Gnernsey,  60  Bsrb 

a  DDisance  affecting  the  property  with-  163,181,    See  Snlliiaii  t^.  Snlliran.!  Hbs. 

ODt  joining  his  co-tenant*.     And  one  heir  198  (partition). 

may  bring  an  action  to  restrain  the  dese-         '  Ackroyd   v.   Briggi,  14   W.  B.  tt 

cration  of  his  ancestor's  Krare,  and   for  [Haaoegan  i>.  Roth  (1898).  IS  Waal  69i. 

damages,  withont  joining  the  other  heirs.  44  Pac.  !56  :  Any  or  all  of  the  tensnti  in 

Mitchell  V.  Tburne,  ST  Han,  *0h.    Where  common  may  maintain  an  action  lo  <(iuel 

tenants   in  cnmnion   of  a  tract   have  by  title,  nnder  Code  S  SSS.J 
separate  deeds  and  at  separate  times  and         '  Baring  v.  Nash.  1   Vea.  &  B.  Sil. 

placas  conveyed  their  interests  to  a  com-  Heaton  v.  DearJen,  16  BesT.  147, 
moa  vendee,  they  cannot  join  in  a  unit  to         ^  Wills  d   Slade,  6  Ve«.  498 ;  Bnw; 

cancel  the  deeds,  m  neither  reudor  has  r.  Cbalmeia,  4  De  G.,  M.  &  G.  518. 
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life,  or  when  there  are  future  contingent  interests  which  may 
finally  vest  in  persons  not  yet  in  being,  a  partition  may  be  had 
between  those  who  possess  the  present  estates ;  but  it  will  only 
be  binding  upon  the  parties  who  are  before  the  court  and  those 
who  are  virtually  represented  by  such  parties.^  In  an  action 
brought  to  determine  boundaries,  all  persons  interested,  whether 
their  estates  are  present  or  future,  remainder-men  and  rever- 
sioners, must  be  parties,  although  of  course  all  need  not  be 
plaintiffs.^  It  is  not  necessary,  as  a  general  rule,  to  make  the 
actual  occupying  tenants  or  lessees  parties  in  suits  relating  to 
real  property.  They  must,  however,  be  parties  in  special  cases 
where  they  are  directly  interested  and  their  concurrence  is 
necessary;'  as,  for  example,  in  a  partition  suit  where  a  tenant 
iu  common  has  leased  his  share,  and  in  a  suit  brought  to  restrain 
an  ejectment  which  was  instituted  against  the  tenants  themselves 
instead  of  against  their  lessor.^  If,  on  the  other  hand,  lessees, 
or  any  persons  holding  limited  interests,  sue  to  establish  some 
general  right,  that  is,  some  right  belonging  to  or  affecting  the 
whole  estate  and  not  merely  their  own  temporary  possession  and 
nser,  the  ultimate  owners  of  the  inheritance  must  also  be  made 
parties,  so  that  they  may  be  bound  by  the  decree,  but  the  require- 
ment will  be  satisfied  by  making  them  defendants.^  Thus,  where 
a  lessee  brought  an  action  to  establish  a  right  of  way  against  a 
person  who  had  erected  an  obstruction,  it  was  held  that  his  lessor 
should  have  been  joined  as  a  party  to  the  suit.^ 


^  Wotten  17.  Copeland,  7  Johns.  Ch. 
140;  Striker  r.  Mott,  2  Paige,  387,  389  ; 
Woodworth  v.  CampbeU,  5  Paige,  518; 
GaskeU  p.  GaskeU,  6  Sim.  643;  Gayle  9. 
Jobiuton,  80  Ala.  395. 

<  1   DanieU's,  p.  209;   Story  £q.  PL 

5  165;  Baylej  v.  Best,  1  Rasa.  &  Mj. 
659;  Miller  v.  Warmington,  I  Jac.  & 
Walk.  484;  Speer  v.  Crawter,  2  Meriv. 
410;  Attorney  General  v.  Stephens,  1  K. 

6  J.  724;  6  De  G.,  M.  &  G.  Ill;  Pope 
r.  Melone,  2  A.  K.  Marsh.  239. 

«  pJnited  Coal  Co.  ».  Canon  City  Coal 
Ca  (1897),  24  Colo.  116,  48  Pac  1045: 
Where  a  leasee  coal  company  is  under 
contract  to  pay  the  lessor  company  a  cer- 
tain royalty  on  ererj  ton  of  coal  mined,  as 
rental  for  the  property,  both  the  companies 
Day  join  as  plaintiffs  in  an  in j auction 
soit  against  other  parties  who  are  wrong- 


fully extracting  coal  from  the  leased 
premises.^] 

«  1  Danieirs,  p.  209;  Story  £q.  PL 
§  151 ;  Lawley  v.  Walden,  3  Swanst.  142; 
Poole  t;.  Marsh,  8  Sim.  528.  See  Saloy 
o.  Bloch,  136  U.  S.  338. 

>  1  Danieirs,  pp.  209,  210. 

•  Poore  r.  Clarke,  2  Atk.  515.  [Co- 
Inmbia  Water  Power  Co.  v.  Electric  Co. 
(1894),  43  S.  C.  154,  20  S.  £.  1002:  The 
plaintiff  was  the  purchaser  of  a  canal  from 
the  State.  The  defendant  was  lessee  from 
the  State  of  500  horse  power  of  water 
powpr  in  said  canal,  reserved  by  the  State 
in  the  sale  to  plaintiff,  the  lease  providing 
that  defendant  should  supply  the  State 
penitentiary  with  100  horse  power,  and 
should  have  the  remainder  for  its  own 
profit  Defendant  erected  a  steam  plant 
on  the  banks  of  the  canal  as  supplemental 
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§  169.  *  255.  Dootrfn*  «xtends  to  Aotiont  nlaUns  to  Panoul 
Fropwty.  Iliaatratioiu.  The  doctrine  that  persons  having  or 
claiming  a  joint  interest  or  estate  must  unite,  extends  to  actioDS 
which  relate  to  personal  property  as  well  as  to  those  which  relate 
to  real  property.'  The  following  particular  instances  will  illus- 
trate this  application.  If  a  legacy  is  given  to  two  jointly,  both 
must  sue  for  it;  but  if  legacies  are  given  separately,  there  being 
no  common  interest  in  any  particular  one,  each  legatee  may  sue 
for  his  own.'  Where  two  or  more  persons  arc  jointly  interested 
in  the  money  secured  by  a  mortgage,  that  is,  according  to  the 
law  prevailing  in  this  country,  when  they  are  joint  mor^^ees 
or  joint  assignees  of  a  mortgage,  they  must  all  unite  in  a  fore- 
closure.' And  it  Ib  not  even  necessary  that  they  should  be  joint 
holders  of  the  debt  secured  by  the  mortgage.  All  petsoos  who 
ai-e  entitled  to  share  in  the  proceeds,  whether  their  interest  U 
joint  or  in  common,  or  several,  must  be  made  co-plaintiffs,  or  &t 
least  must  be  brought  into  the  action  as  defendants.*    When, 

to  iu  DM  of  the  leased  watar  power,  v.  Smith,  39  Wis.  492  (in  an  KtioD  bi 
Plaint[ff  brought  a  suit  in  equitj  to  en-  a  grantor  to  enforce  the  gnntot'i  lin, 
join  defendODt  from  using  the  water  when  a  parti(»i  of  the  notes  gimi  for 
puwei,  and  also  asked  for  damages  for  instalmeats  of  the  fand  hare  beso  li- 
the erection  ot  the  steam  plant  on  plain-  signed,  the  assignees  are  tuttomti;  fti- 
tiff'j  land.  Held,  that  iaasmnch  as  the  ties),  Mesechaert  u.  Keiu>edj,4  H(<'nij 
State,  being  owner  of  the  penitentiarj,  is  C.  Cc  133  (joint  ownen  of  buodi  nut 
iiiieresieii  in  the  use  of  the  water  power,  join  in  a  suit  to  declare  them  a  liu  t« 
the  State  is  ui  indispensable  party  to  the  property).  Coatm,  Swensoo  v.  Uoim 
injunctioD  proceedings,  hnc  that  in  the  law  Plow  Co.,  14  Kan.  387  (where  a  mortpigt 
action  the  State  is  not  a  neeeesu;  pu^y.^  was  given  to  secore  two  notea,  and  one  of 
'  1  Daniell'a,  p.  SlI.  the  notes  was  assigned,  the  martgipt 
*  Haycock  b.  Haycock,  9  Ch.  Caa.  134;  and  the  asrignse  of  the  note  ou^ 
Hnghsen  v.  Cooksoa,  3  Y.  1  C.  ST8.  maiotun  a  joint  action  on  the  nota  sail 

»  Story    Eq.    PL   J  Ml ;    Stacker    o.  mortgage). 
Stucker,  3  J.  J.   Hiirsh.   301  ;    Wing  v.  *  Story   Eq.    PI.   $  101 ;    GoodaU  '. 

Davis,  7  GreeilL  31 ;   Noyes  u.  Sawyer,  3  Mopley,  4B  lud.  355,  95B.     In  this  cut  a 

Vt.160;  Woodward  0.  Wood,  19  Ala. 313;  mortgage  had  bean  executed  to  lerenl 

Palmer  v.  Earl  of  Cailisle,  I  8.  ft  S.  423 ;  different  noitgageet.    All  bat  one  jwucd 

Lowe  D.  Morgan,  I  Bro.  C.  C.  368 ;  Stans-  in  a  roradcanre,  and  he  was  afienmi^ 

field  D.  Hobson,  IB  Bear.  189.     Foran  ex-  permitted  to  foracloM  for  his  own  behslt 

ample  of  misjoinder,  because  there  was  making  the  other  murtgag«es,  as  wtU  t 

□o  commnnity  of  interest,  see   Ferrie  v.  all  other  persons  interested,  defcadtsti. 

Dickenon.  47  Tnd.  383.     See  also  Thomp-  See.  ptr  eonira,  Montgomerie  r.  Mantel 

son  p.  Smith,  63  N.  T.  SOI   (a  Tendor's  of  Bath,  3  Vee.  560.  —  a  case  which  bu 

lieu);   Simpson   o.  Satterlee,  64  id.  6S7,  been   MTerely   criticised.      Two  mailp- 

6  Hnn,  305  (where  the  h'llder  of  a  mort-  gees  of  land,  holding  scraral  niortg»p« 

gage  has  assigned  it  as  collateral  security,  given  at  the  same  time  to  ttcan  wnnl 

he  may  foreclose,  but  tbe  assignee  mniit  obligationB.  are  tenants  in  coniinoii.  usi 

also  be  joined  as  a  necoiwary  parrv  I :  see  may  join  in  a  suit  to  foreclose  their  mot- 

alsoCerf  f.  Ashley,  63  Cal.  419;  Cbnrch  gages.    Cochnuc.  Goodetl,131UaM.4ei. 
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however,  the  mortgage  has  been  assigned  to  trustees  in  trust  for 
the  benefit  of  creditors,  the  trustees  are  the  only  necessary  parties 
plaintiff  in  a  foreclosure  suit,  and  the  creditors,  being  represented 
by  them,  need  not  be  joined.^    Actions  to  foreclose  mortgages 
upon  land,  and  those  to  enforce  and  foreclose  the  vendor's  lien 
upon  land  for  the  purchase-price  thereof,  are  in  all  respects 
based  upon  the  same  principles.     The  equitable  doctrine  prevail- 
ing in  by  far  the  greater  part  of  the  States,  and  which  has  entirely 
displaced  the  legal  notion,  regards  the  debt  as  the  essential  fact, 
and  the  mortgage  as  a  mere  incident  thereto.     The  holder  of  the 
mortgage  has  therefore  no  estate  in  the  mortgaged  premises.^ 
Whoever  is  interested  in  the  debt  as  one  of  the  creditors  is 
therefore  interested  in  the  mortgage  or  in  the  vendor's  lien,  and, 
upon  the  well-settled  rules  of  equity  procedure,  all  must  be  made 
parties  in  order  to  avoid  a  division  of  the  claim  and  a  multiplicity 
of  actions.'    In  the  Western  States  it  is  very  common,  on  the 
sale  of  land,  for  the  vendor  to  take  the  vendee's  notes  payable  at 
successive  dates  for  the  price,  and  either  to  receive  back  a  mort- 
gage given  to  secure  such  notes,  or  to  rely  upon  the  equitable 
lien  arising  from  the  sale  as  the  security.     All  the  holders  of 
such  notes  must  join  as  plaintiffs  in  an  action  to  foreclose, 
whether  the  security  be  a  mortgage  or  the  mere  vendor's  lien.* 
A  note  and  mortgage  having  been  given  to  a  husband  and  wife 
as  security  for  money  of  the  wife  loaned  to  the  mortgagor,  and 
the  husband  dying,  the  wife  was  held  to  be  the  proper  party  to 
sue  in  her  own  name,  either  as  the  surviving  promisee  and  mort- 
gagee, or  because  the  contract  concerned  her  separate  estate.^ 


^  Moriej  p.  Morler,  25  Beay.  253 ; 
Thomas  o.  Dnnning,  5  De  G.  &  S.  618; 
Knight  V.  Pocock,  24  Beav.  436. 

'  [It  was  held  in  Sidney  Stevens  Imple- 
ment Co.  V.  Sonth  Ogden  Land  Co.  (1899), 
30  Utah,  267,  58  Pac.  843,  that  since  hy 
the  law  of  Utah  trustees  in  a  deed  of  trust 
&re  not  Tested  with  any  title  to  the  prop- 
«<tj,  legal  or  equitahle,  they  are  not 
necesttrj  parties  in  an  action  to  foreclose 
thedeedoftmst.] 

*  [Held  in  Casey  v.  Gihbons  (1902),  136 
Cal.368,  68  Pac.  1032,  that  the  plaintiff, 
in  her  indiridnal  capacity  as  distrihatee  of 
one  half  the  monga^,  might  join  with 
henelf  as  executrix  representing  the  other 
Wf  of  the  mortgage.^ 


*  Pettibone  v.  Edwards,  15  Wis.  95; 
Jenkins  v.  Smith,  4  Mete  (Ky.)  380; 
Merritt  v.  Wells,  18  Ind.  171 ;  Goodall  v. 
Mopley,  45  Ind.  355,  358.  See,  however, 
Rankin  p.  Major,  9  Iowa.  297.  Upon  the 
death  of  a  vendor,  it  is  held,  in  Kentucky, 
that  his  heirs  must  be  joined  as  plaiutiffs 
in  a  suit  to  enforce  the  lien  for  purchaite- 
money,  that  the  administrator  can  nut 
maintain  the  action  alone.  Anderson  v. 
Sutton,  2  Duv.  480,  486 ;  Smith  v.  West's 
Ex.,  5  Litt.  48;  Edwards  v.  Buhanuon, 
2  Dana,  98 ;  Thornton  v.  Knox's  Execu- 
tors, 6  B.  Mon.  74 ;  Etheridge  v.  Vernoy, 
71  N.  C.  184,  185,  187.  [See,  however, 
§  *340,  and  cases  cited  in  the  note.^ 

*  Shockley  v.  Shockley,  20  Ind.  108. 
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§  170.  •  256.  Salt*  to  RadMta.  The  rule  which  regulates 
actions  to  foreclose  prevails  also  in  those  brought  to  redeem. 
As  all  the  persoDS  entitled  to  share  in  the  mortg^e  debt  mnsc 
unite  in  the  foreclosure  suit,  so  in  a  suit  to  redeem,  the  mort- 
gagor, and  all  others  who  have  a  cotnmoa  right  with  him  to 
redeem,  must  be  made  parties;  in  strict  theory  they  should  be 
co-plaintiffs,  but  it  is  sufficient  if  the  one  who  for  his  own  pur- 
poses institutes  the  action  adds  the  othera  as  defendants. '  Where 
a  judgment  of  foreclosure  had  been  obtained  on  a  mortgage,  and, 
with  the  authority  or  knowledge  of  the  mortgagee,  the  sheriff 
sold  the  premises  in  the  usual  manner,  but  at  a  merely  nomioal 
price,  it  was  held,  in  Indiana,  that  the  mortgagor  and  the  mort- 
gagee might  unite  in  an  action  to  set  the  sale  aside,  and  ta 
redeem  the  land  from  the  purchaser,  —  the  mortg^or  by  virtue 
of  hia  ownership,  and  the  mort^gee  by  virtue  of  his  interest  in 
having  a  price  produced  at  the  sale  laige  enough  to  pay  Mi 
entire  claim.'  The  general  doctrine  above  stated  is  stiicllj 
enforced  in  redemption  suits  of  all  varieties,  the  underlying 
principle  being  that  a  redemption  must  be  complete  and  total. 
that  the  creditor  shall  not  be  compelled  to  accept  a  partial  pay- 
ment of  his  claim,  or  to  make  a  partial  surrender  of  his  securities. 
When  two  tracts  of  land  are  mortgaged  to  the  same  person  to 
secure  the  same  debt,  and  they  afterwards  come  into  the  biuids 
of  different  proprietors,  one  of  them  cannot  be  redeemed  without 
the  other;  the  owners  of  both  the  parcels,  and  all  peraons  in- 
terested in  them,  must  he  parties  to  the  action,  if  not  all  as 
plaintiffs,  then  at  least  as  defendants.'  This  joinder  of  tlie 
persons  interested  in  the  two  estates  is  only  necessar}',  however, 
while  the  mortgages  are  held  by  the  same  mort^gee  or  other 
holder.  If  one  of  them  is  assigned,  or  if  by  any  other  means 
they  come  into  the  hands  of  different  holders,  they  being  on  dii- 

>  1  Daniell's,  pp.  212,  313;  Story  Eq.  lingtwortb,  ST   Ind.   IIS;    Strin^lil  r, 

PI.  §  201 ;  ChnpniBn  it.  Hnat,  I  McC»rWr.  Graff,  2!  Iowa,  HSS. 
149;   Large  v.   Van  Doren.  1   McCarMr,  ■  BUirj  Eq.  PI.,  jj  ISa,  3S7:  Pil^  '- 

208.     See  also   HaggerBon  u.  Phi  Hips,  37  Lord  aiotvD,   IS   Vea.  48;    Lold  Cbot 

Wia.   3G4   (widow   of    a   deceMed   niort-  mondeley  e.  Lord  Clinton.  2  Jac.  k  W.  I. 

gagot  19  not  a  aecessaty  partjr) ;   Parker  134;  Ireson  v.  Denn,  2  Cox.  415;  Jddo 

r,  Smnll.  S3  Ind.  349  (JQ  a  suit  to  redeem  e.    Smith,   2   Vei.  372,    6   Vca.  3»  <"  '■ 

br  a  grantee,  the  grantor  is  not  &  oecee-  Watt»    e,    3jmeB,    1    De   G.,   U.   i  C. 

tary  partv) ;  Soatbard  u.  Sntton,  SB  Me.  240;  Tamell  b.  Smith,  2DeG.  iJ.'H; 

575.         '  Vint  0.  Padjcct,  S  De  Q.  &  J.  611 :  Sell" 

<  Ber1uhirei'.Shalti,2SInd.S23.     See  o.  Fomfret,  IJ.  &  H.  336.  3  De  G.F^ 

aUo   McCulloch'i  AdminiMnior  v.  Hot-  J.  995;  Bailey  d.  Uyrick,  H  Me.  SO- 
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tinct  parcels  of  land,  all  connection  between  them  is  severed, 
and  the  actions  to  redeem  must  be  separate.^     If  the  action  to 
redeem  is  brought  by  an  incumbrancer,  the  same  rule  applies. 
In  a  suit  by  an  incumbrancer,  who  seeks  to  redeem  from  a  prior 
incumbrance,  the  mortgagor  or  owner  of  the  land  subject  to  the 
incumbrances,  whatever  they  may  be,  is  an  indispensable  party, 
although  not  necessarily  a  plaintiff. ^    While  a  second  mortgagee, 
in  an  action  to  redeem,  must  thus  bring  in  the  mortgagor  or  his 
heir  or  other  owner  of  the  land,  he  may  foreclose  the  mortgagor 
and  a  third  mortgagee  without  joining  the  first  mortgagee  as  a 
party,  since  his  proceeding  does  not  in  the  least  affect  the  rights 
of  such  first  mortgagee,  but  its  effect  is  merely  to  put  himself  in 
the  place  of  the  mortgagor  and  of  the  third  mortgagee.^     This 
rule  may  be  stated  in  a  more  general  form.     In  suits  brought  to 
enforce  subsequent  claims,  interests,  or  incumbrances,  on  prop- 
erty subject  to  prior  charges  which  are  to  be  left  unaffected,  the 
holders  of  such  prior  liens  or  interests  need  not  be  made  parties.* 
§  171.    *  257.    Suits  for  Aooonntiiig.      All  Peraons  interested  in 
having  an  Account  Taken,  or  in  its    Result,  sliould    be  made    Co- 
Plaintiffs.     The  general   principle  that  all  persons  concurrently 
inter^ted   in  the  subject-matter  of  the  suit  or  in   its   result, 
whether  that  relate   to   real   or  to  personal  property,  must  be 
parties,  is  invoked  and  strictly  enforced  in  all  species  of  actions 
which  are  brought  to  obtain  an  accounting  against  the  defendant. 
The  remedy  of  accounting  is  multiform,  and  it  is  often  made  the 
hasis  of  some  further  and  ulterior  relief,  such  as  rescission  and 
cancellation,  redemption,  and  the  like ;  but  wherever  an  account- 
ing is  sought,  either  for  its  own  sake  or  as  the  preliminary  step 
to  further  judicial  action,  the  niles  as  to  parties  are  controlling. 
When  several  persons  are  interested  in  having  an  account  taken, 
or  in  its  result,  one  of  them  cannot  be  permitted  to  institute  a 


1  Willie  V.  Lugg,  2  Eden,  78. 

'  1  Danieirs,   p.   214;   Story  Eq.  PI. 

84,  186,  195;  Thomson  v.  Baskervill, 
3  Ch.  Rep.  215 ;  Farmer  v.  Curtis,  2  Sim. 
466;  Hooter  v.  Macklew,  5  Hare,  238; 
Fell  r.  Brown,  2  Bro.  C  C.  276  ;  Palk  i^. 
Lord  Ointon.  12  Vea.  48;  Hallock  v. 
Smith,  4  Johns.  Ch.  649. 

*  I  Danieirs,  p.  214;  Story  Eq.  PI. 
§  Id3;  Rose  v,  Pafce,  2  Sim.  471;  Bris- 
coe V.  Kenrick,    1    Coop.    temp.    Cott. 


371  ;  Arnold  v.  Bainbrigge,  2  De  G., 
F.  &  J.  92;  Audsley  v.  Horn,  26  Bear. 
195,  1  De  G.,  F.  &  J.  226;  Person  v, 
Merrick,  5  Wis.  231 ;  Wright  v.  Bundy, 
11  Ind.  398.  In  England,  if  the  plain- 
tiff  in  such  an  action  brings  in  the  prior 
mortgagee,  he  must  offer  to  redeem  his 
mortgage.  Gordon  v.  HorsfaU,  5  Moore, 
393. 

*  1  Danieirs,  p.  214 ;   Hose  v.  Page,  2 
Sim.  471 ;  Parker  v.  Fuller,  1  R.  &  M.  656. 
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proceeding  for  that  purpose  by  himself  alone  and  without  joining 
the  others  in  some  manuer,  so  that  they  shall  be  bound  by  the 
decree,  for  otherwise  the  defendant  would  be  exposed  to  as  many 
actions  as  there  are  persons  interested,  each  brought  and  main- 
tained for  the  same  purpose  and  upon  substantially  the  same 
proofs.'  The  actions  in  which  an  accounting  is  necessary  are 
very  numerous,  and  arise  out  of  external  ciroumstances  very 
unlike,  but,  in  all  of  them,  the  role  as  thus  stated  must  be  fol- 
lowed in  the  selection  of  the  parties.  Thus  in  a  partnership,  or 
any  other  like  adventure  where  there  is  a  sharing  of  profits  or 
losses,  all  the  persons  having  shares  must  be  made  parties  to  a 
suit  brought  for  an  accounting.'  Under  the  proper  circum- 
stances one  may  sometimes  sue  on  behalf  of  himself  and  all  the 
others  interested,  and  it  is  not  indispensable  that  the  individuals 
having  concurrent  rights  should  all  he  joined  as  plaintiffs  in  the 
action.'  If,  however,  one  or  more  of  the  parties  are  non-resi- 
dents, and  beyond  the  jurisdiction  of  the  court,  the  rule,  under 
such  circumstances,  is  sometimes  relaxed,  and  the  action  is 
allowed  to  proceed  with  those  parties  who  are  within  the  reach 
of  the  court  and  its  process.  The  admission  of  this  exceptioD, 
or  of  similar  ones,  is  not,  however,  a  matter  of  absolute  right;  it 
depends  rather  upon  the  sound  discretion  of  the  court  regulated 
by  considerations  of  equity  and  justice.*  The  heirs  of  a  deceased 
partner  must  be  parties  in  an  action  brought  to  sell  real  estate  of 
the  £rm  in  winding  up  the  partnership  and  paying  the  firm  debts; 
although  the  land  is,  for  the  purpose  of  paying  firm  debts,  treated 
in  equity  as  a  personal  asset,  yet  the  legal  title  of  the  beir  must 
be  divested,  and  to  that  end  he  must  be  brought  in  as  a  party.* 

>  1  Danlell's,  p.  9tS;  Petrie  u.  Patrie, 7  Phila.  594;  Weill  e.  Stnnge,  SGk.Il; 

Lsiu,  90,    See  atio  Gtttj  e.  Develin.  70,  Hndgett  c.  Gag«r,  5S  Me.  Ml. 
M.  Y.  501  (AccouDting) ;  Pfohl  r.  SimpBOD.  '  The   folloving   cum   will  ihow  lo 

74  id.  137  (kctiaa  against  afnnd  or  n  clou  what    extent,   and   Dodet  what   dicnm- 

of  persona) ;  Eldiidge  v.  Patnam,  46  Wis.  atances,  tbe  mie  hai  been  relaxed :  Storr 

SOS  (all  the  «ttu)i  que  truiltnt  miiBt  join  Eq.  PI.  }  78;  Daiweot  a.  Walton,  1  Ati. 

in  an  action  a/^ioBt  the  traBtee  for  an  ac-  510;  Waller  c,  Walley.l  Vera. 487;  Towla 

coanting);  Hnghes  u.  Boone,  61  K.  C.a04  p.  Pierce,  13  Mete.  3!9;  Voee  n.Philhnok. 

(action   for  contribution];   HairiTnond   d.  SStorj,  33J;  Lawrence  d.  Rokea,  U  Me. 

Pennock,  61  N.  Y.   145  (reK:iMiou  on  ao-  110,116;  Fuller  v.  Benjamin,  U  M«.  155: 

coanC  of  Eraad).  Drage  d.  Hartopp,  S8  Ch.  D.  414;  PalinFr 

'  IretoQ  V.  Lewea,  Finch,  96;  Moffu  n.  Sterent,  100  Mass.  461.     See  Bawiiois 

V.  FiirqohatWD,  S  Bro.  C.  C.  338.  College  v.  Merritt,  M  Fed.  B«p.  U 

'  Story  Eq.  PI.  §166;  Good  t.  Blewitl,  »  Pagh  v.  Carrie,  S  Ala.  44S;  Lang'. 

1,1  Ves.  397;  Cnllen  t:  Dnke  ot  Qneenit-  Waring,  as  Ala.  633;  Atidi««*  *.  Bro**. 

borv,  I  Bro.  C.  C.  101 ;  UilU  d.  Kaah,  1  SI  Ala.  437. 
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On  the  death  of  a  partner,  his  personal  representative  may  at 
once  maintain  an  action  against  the  survivors  for  an  accounting ; 
and  when  there  was  no  real  estate  held  by  the  firm  as  a  part  of 
its  assets,  so  that  no  question  can  arise  as  to  the  title  of  any 
lands,  the  heirs  of  the  deceased  are  neither  necessary  nor  proper 
parties  to  such  action.^ 

§  172.    *  258.    RMldnary  Xaegatees,  Distributaafl,  and  Next  of  Kin. 
Statement  of  General  Rule  herein.     Another  example  is  found  in 
the  action  by  a  residuary  legatee,  brought  to  obtain  an  account 
of  his  share  of  the  residue ;  he  must  make  all  persons  interested 
in  the  residue  parties,  even  though  their  interest  may  be  quite 
remote  and  contingent.^    One  residuary  legatee  may  sometimes 
sue  on  behalf  of  all  others  interested.^    Also,  in  a  suit  by  next  of 
kin  or  distributees  against  the  administrator  for  an  account,  all 
of  the  next  of  kin  or  distributees  must  be  parties,  naturally  as 
plaintiffs,  but  if  not,  then  as  defendants.     This  is  the  established 
equity  rule  prior  to  or  independent  of  any  changes  made  by  stat- 
utes.^   These  instances  of  distributees  and  residuary  legatees 
thus  given  are  in  fact  particular  cases  of  a  more  general  rule  in 
reference  to  actions  which  have  for  their  object,  in  whole  or  in 
part,  an  accounting  by  the  defendant,  which  may  be  stated  as 
follows:  When  the  persons  assert  the  claim  to  an  account  as  a 
portion  of  a  class  entitled  under  a  general  description,  all  the 
members  of  that  class,  or  all  the  individuals  included  under  that 
general  description,  must  be  before  the  court;  if  not  among  the 
original  parties  to  the  suit,  they  must  be  brought  in  before  the 
final  hearing,  so  that  the  rights  of  the  entire  body  can  be  deter- 

'  Cheeseman  v,  Wiggins,  1  N.  T.  Sop.  gban  v.  Smith,  2  Phil.  801 ;  Smith  t*.  Snow, 

Ct.  595.  8  Mad.  10;   Hares  v.  Stringer,  15  Beav. 

*  1  DanieUy  pp.  216,  217;  Story  £q.  206 ;  Grace  v.  Terrington,  1  Coll.  8. 
PL  §{  89,  208,  204;  ParsonB  v.  Nen'lle,  8         •  Kettle  r.  Crary,  1  Paige,  417,  419, 

Bro.C.C.865;  Cockbumr.  Thompson,  16  420;  Rose  o.  Crarj,  1  Paige,  416;  Hal- 

Vea  328;  Brown  v.  Rickett8,8  Johns.  Ch.  lett  v,  Hallett,  2  Paige,  15, 19 ;  Egberts  v, 

5)3;  Darone  v.  Fanning,  4  Johns    Ch.  Woods,  3  Paige,  517. 
199;  Pritchard  v.   Hicks,  1  Paige,  270;         «  1  Daniell's,  pp.  217,218;  Story  Eq. 

Sbeppard  v.  Starke,  8  Mnnf.  29 ;  West  r.  PI.  §  89 ;  Hawkins  v.  Hawkins,  1  Hare,  543, 

RsodaU,2  Mason,  181,  190-199;   Hnson  546;  Noland  v.  Tomer,  5  J.  J  Marsh.  179; 

f'  McKende,  Der.  £q.  463  ;  Arendell  v.  West  v.  Randall,  2  Mason,  181,  190;  Kel- 

Blackwell,  Der.  Eq.  354 ;  Bethel  v.  Wil-  lar  v.  Beelor,  5  Monr.  578 ;  Oldham  v.  Col- 

•on,  1  Der.  &  Bat.  Eq.  610.    See  Mo-  lins,  4  J.  J.  Marsh,  50.    See  Petrie  v.  Pe- 

Aithar  v.  Scott,  118  U.  S.  840,  895.    As  trie,  7  Lans.  90;  McArthur  r.  Scott,  118 

iUnstrations  of  snch  remote  and  contin-  U.  S.  840, 895 ;  Bland  v.  Fleeman,  29  Fed. 

gent  interesu,  see  Sherrit  v.  Birch^  8  Bro.  Rep.   669 ;   Richtmjrer  v.  Richtmyer,  50 

C  C.  229  (Perkins's  ed.  note) ;  Davies  r.  Barb.  55. 
Daries,  11  Eng.  L.  &  Eq.  R.  199;  Lena- 
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mined  in  one  decree,  and  the  defendant  relieved  from  the  possi- 
bility of  a  multiplicity  of  actions.  Primarily,  all  these  peraon* 
being  interested  in  the  account  adversely  to  the  defendant,  they 
should  all  he  made  co-plaintiffs;  but,  as  has  often  been  ohBeired. 
the  rules  of  equity  do  not  demand  this  strict  distinction  between 
plaintiffs  and  defendants,  and  they  are  satisfied  if  all  the  indi- 
viduals, besides  the  one  actually  instituting  the  suit,  are  placed 
among  the  defendants.  It  is  also  often  possible,  when  the  class 
is  numerous,  that  one  should  sue  on  behalf  of  all  the  otbeis. 
This  general  rule  is  most  comprehensive  in  its  practical  applica- 
tion, and  must  be  invoked  in  a  very  large  number  of  cases  which 
have  little  external  resemblance ;  it  was  welt  established  both  iu 
England  and  in  this  country  as  a  doctrine  of  equity  procedure, 
but  has  of  late  years  been  much  modified  and  relaxed  in  England 
by  statutes.' 

§  173.  '  259.  Same  Subject.  ExoeptioiM.  Statament  of  Dla- 
tlnotioii  herein  referred  to.  There  are  some  exceptions,  however, 
to  the  foregoing  rule  which  requires  all  persons  interested  in  the 
result  of  an  accounting  to  be  made  parties.  When  some  of  the 
individuals  who  were  originally  interested  have  been  already 
separately  accounted  with  and  paid,  they  need  not  be  made 
parties  to  the  suit.^  And  when  the  accounts  and  shares  of  tbe 
different  persons  have  been  kept  entirely  separate  and  distinct 
from  each  other,  so  that  neither  one  is  interested  in  that  of  tbe 
others,  although  all  relate  to  the  same  adventure  or  undertaking, 
there  need  be  no  joinder  of  all.'  And  where  persons  are  each 
entitled  to  a  certain  fixed  portion  of  an  ascertained  sum  in  the 
hands  of  a  trustee,  each  may  sue  for  his  own  share  without 
joining  his  co-beneficiaries.*  The  distinction  here  referred  to  is 
important,  and  should  be  stated  more  fully,  as  follows:  If  ^ 
trustee  holds  a  fund  which  he  is  bound  to  distribute  to  different 
beneficiaries  in  unequal  proportions,  and  the  proportionate  share 
of  each  has  not  yet  been  ascertained,  all  the  persons  who  are 

1  See  1  Dkoiell'B,p.SlTt  St017Eq.PI.  De  Tulet,  Jmc.  2S4i  Brkj  ■>.  Ftoaam. 

{  90.     Sae  I^ncaater  Bnptist  Charch  p.  6  Mad.  b. 

PreRb.  Charch,  18  B.  Moa.  635;  UntctiiD'         •  I  DuiieU'*,  p.  S19i   Storr   Eq.  F1. 

(i>n  D.  Roberts,  67  N.  C.  223,  {$  SOT  a,  313;    Perr;  v.   Kaott.  5  Btar 

'  D'WoltD.D'Wolf,4K.I.450;Bruich  293;  Smith  v.  Snow,  3  Mad.  10:  Hun 

V.  Booker,   3  Mnnf.  i3 ;  Hoore  t>.   Beau-  v.  Stringer,  IS  Btar.  106;  Lenigbio  ' 

cbKmp,  S  DanK.  TO.  Smiih.   a    Phil   301  ;    Uont   c.   I'euaci. 

>  Wevmontb   n.   Bojer,   1    Vol.   416;  6  Hare,  361. 
Hills  B.  Nuh,  1  Pbil.  &94,  S97 ;  Brovn  ti. 
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interested  in  the  distribution  are  necessary  parties  to  an  action 
brought  to  enforce  the  trust;  but  where  the  proportionate  share 
of  each  beneficiary  has  been  definitively  ascertained  by  a  proceed- 
ing binding  on  the  trustee,  each  is  entitled  to  demand  payment 
of  the  share  belonging  to  himself,  and  when  the  payment  is  with- 
held he  may  maintain  a  separate  action  for  its  recovery.  The 
liability  of  the  trustee  to  each  is  then  exactly  the  same  as  though 
the  sum  ascertained  to  belong  to  him  was  the  only  sum  which 
the  trustee  had  received  and  had  been  directed  to  pay.^  When 
a  person  jointly  interested  in  the  account  is  out  of  the  jurisdic- 
tion, the  cause  has  sometimes  been  allowed  to  go  on  without  him 
as  a  party.' 

§  174.  *  260.  Bpeolal  ApplloatioiiB  of  General  Prinoiples  above 
Btated.  General  Role.  Important  Bxeeptions.  I  shall  now  briefly 
describe  some  of  the  most  important  special  applications  of  the 
foregoing  general  principles  in  relation  to  community  and  con- 
currence of  interests.  As  a  result  of  these  principles,  it  is  a 
general  rule,  with  but  few  well-defined  exceptions,  that  trustees 
cannot  alone  maintain  actions  relating  to  the  trust  property,  but 
the  beneficiaries  must  also  be  made  parties  to  the  suit  in  some 
form,  either  as  co-plaintiffs  with  the  trustees  or  as  defendants.^ 

^  G«n.  Mot.  Ins.  Co.  v.  Bendon,  5  Dner,  Malin,  2  Johns.  Ch.  238 ;  Fish  v.  Rowland, 

168, 176,  per  Dner  J.;  Walker  r.  Paul,  I   Paige,  20;    Schenck    v.    EHingwood, 

Stanton's  (Ky.)  code,  p.  37 ;  Hubbard  v.  3  Edw.  Ch.  175;  Helm  t;.  Hardin,  2  B. 

Barrel!,  41  Wis.  365.    A  fnnd  had  been  Mon.  232;  Bumey  v.  Spear,  17  Ga.  223; 

derised  to  a  trustee  for  the  benefit  of  the  Woodward  v.  Wood,  19  Ala.  213  ;  Kirk  v, 

soperaimnated  preachers  of  a  certain  Clark,  Free.  Cha.  275 ;  Phillipson  u.  Gatty, 
"conference."     It    was    held    that    the .  6  Hare,  26 ;  Brokaw  v.  Brokaw's  Ex.,  41 

inpeiannnated    preachers   of   that    body  N.  J.  £q.  215 ;  Northampton  First  Nat. 

might  anite  in  an  action  to  enforce  the  Bk.  v.  Crafts,  145  Mass.   444 ;  Boyd  v, 

tnu(  for  their  own  benefit  and  that  of  Jones,  44  Ark.  314.     Where  two  or  more 

fntare  perMiis  entitled  nnder  it.    Lan-  trustees  have  been  appointed,  they  mnst 

caster  Bapt.  Chnrch  v.  Presb.  Chnrch,  18  all  nnite  in  actions  brought  by  them,  as 

B.  Man.  635.  their  right  is  strictly  joint ;  and  this  rule 

'  Story  Eq.  PI.  §{  78, 89 ;  West  v.  Ran-  applies,  although  some  one  of  them  may 

<1aU.  2  Mason,  196;  Vose  v.  Philbrook,  have  attempted,  by  assig:nment  or  other- 

3  Story,  335 ;  Lawrence  v.  Rokes,  53  Me.  wise,   to    direst    himself   of    the    trnst. 

nO;   Mudgett  r.   Gager,  52    Me.    541;  Thatcher  v.   Candee,   33   How.    Pr.    145 

l>nge  V.  Hartopp,  28  Ch.  D.  414 ;  Palmer  (N.  Y.  Ct.  of  App.).    And  see  cases  cited 

V-  Sterens,  100  Mass.  461.  supra  nnder  §  *  250. 

'  1  Danieirs,  pp.  220-224 ;  Story  Eq.  \Tt  was  held  in  Bennett  v.  Bennett 

^l S§  207,  209;  Covington  &  Lex.  R.  Co.  (1902),  —  Neb.  — ,  91  N.  W.  409,  that  in 

V-  Bowler's  Heirs,  9  Bush,  468 ;  Western  an  action  by  a  guardian  the  ward  need  not 

R-  Co.  V.  Nolan,  48  N.  Y.  513 ;  Large  v.  be  joined  as  plaintiff,  nnder  §  32  of  the 

Van  Doren,  1  McCarter,  208 ;  Stilwell  p.  code.     Becker  r.   Stroeher    (1902),    167 

McNeely,  1  Green,  Ch.  305;  Van  Doren  Mo.  306,  66  S.  W.  1083:  The  conrt  said, 

*•  Robinson,  1  C  E.  Green,  256 ;  Malin  v.  "  It  is  well  settled  in  this  state  that  the 
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The  following  are  simple  illustrations  of  this  general  doctiine. 
Where  trustees  in  trust  to  sell  lands  brought  an  action  against 
the  purchaser  at  their  sale  to  compel  a  specific  performance  of 
their  contract  of  purchase,  it  was  held  that  the  cestui*  que  tnutaU 
of  the  puTchase-money  must  be  made  parties.'  Again,  where  tbe 
trustees  of  a  numerous  unincorporated  society  brought  an  action 
to  compel  the  specific  performance  of  an  agreement  entered  into 
by  themselves  for  the  benefit  of  the  association,  it  was  held  that 
the  members  of  the  society  should  be  joined,  or,  if  they  were  too 
numerous,  then  some  of  them  ought  to  be  made  co-plaintitFa, 
suing  aa  representatives  on  behalf  of  the  others.*  There  are, 
however,  as  already  stated,  certain  well-defined  exceptions  to 
this  general  rule  requiring  trustees  and  cettuis  que  tnutent  to  be 
joined  in  suits  concerning  the  trust  property,  of  which  the  fol- 
lowing are  the  moet  important:  (1)  When  trustees  appointed  to 
sell  lands  are  expressly  authorized  by  the  deed  of  trust  to  sell  in 
their  own  names,  and  it  is  further  expressly  provided  in  such 
deed  that  their  own  receipt  of  the  price  shall  be  a  complete  dis- 
charge to  the  purchaser,  it  is  settled  that  they  may  maintain  a 
suit  to  compel  a  specific  performance  against  the  purchaser  with- 
out joining  the  eestuis  que  trustent  with  themselves  as  parties.' 
(2)  In  some  special  instances,  where  the  interest  of  the  heoe- 
fioiaries  was  simply  collat«ral  to  the  rights  of  the  trustee  gainst 
the  defendant,  the  trustee  has  been  permitted  to  sue  alooe-* 
(S)  And  in  suits  between  the  trustees  themselves,  brought  b; 
one  to  compel  the  other  to  account  for  and  restore  trust  property 
misappropriated  by  him,  tbe  beneficiaries  need  not  be  made 
parties."     But  if  the  cestuis  que  trustent  have  concurred  in  the 

beneficinr;  ud  tntitM  in  •  de«d  of  mut  mItm   and  all  MhM   memben  of  ni<t 

execDted  npon  land  the  mbject  of  parti-  church."^ 

tion,  prior  to  the  inrtitntion  of  a  mit  tot         »  See  I   Daoiell'i,  pp.   2SI,  IM,  mi 

that  purpose,  an  proper  partiei  to  sQch  cases  cited. 

■nit.  bat  do  such  rulo  prevails  nith  re-         '  As,  for  example.  Id  S&TJUe  p.  Tui- 

•pect   CO    a  beneficiarr   or  Inutee,  in  a  cred,   1   Yea.  Sen.    101,  3  Swansc.  Ml, 

mortKoKe  or  deed  of  trust  executed  after  StoiT  Gq.  Fl.  %  3!1. 
a  partition  suit  hm  been  instituted. "3  '  StoTj   Eq.    PI.    {  !l!t;    FraitM  r- 

'  CaWerlej  e.  Phelp,  5  Mad.  !a9.  Ptanco,  3  Vea.   77  ;    Bridget  v.  Hamn, 

»  Douglas  V.  Honfall,  a  S.  *  8.  Ift4.  I  Col.  7S ;  Maj  p.  Selby,  1  T.  4  C,  »i ; 

[Held  in  LiUj  v.  Menke  (1S94).  136  Mo.  Horsle;  v.  Fawcett,  II  Bear.  565;  Pnte 

190,  9S  S.  W.  g«3,  that  *rbere  plaintiffs,  n.  Ledger,  8  Han,  313, 4  De  G.  ft  S.  137 : 

in   behalf  of  an   unincorporated   church  Barnard  e.  Woolle^,  SO  Beav.  StO ;  Alln 

association,  bring  a  suit  in  partition,  tht  v.  Knight,  5  Hare,  173,  9T7  ;  CunniDgbun 

petition  should  allege  that  plaintiffs  as  i>.  Petl.  5  Paige,  GOT.    Bat  see  Chsiml- 

tmsteas  of  the  chtuch  "sne  for  them-  lor  v.  Horecraft,  II  Baar.  ISS.    Wboitht 
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breach  of  trust,  they  must  be  joined  in  the  suit  brought  by  one 
trustee  against  his  co-trustee  to  repair  the  fault.  ^ 

§  175.    *  261.    Case  of   Suits  by  Szeonton  and  Administrators, 
and  Suits  by  Assignees  in  Insolvenoy.     Important  Bzoeptiona  Con- 

tiniisd.  (4)  The  most  important  exception  by  far,  as  well  as  the 
most  familiar  one,  is  the  case  of  executors  and  administrators; 
they  can  always  sue  alone,  without  joining  the  legatees,  dis- 
tributees, creditors,  or  other  persons  interested  in  the  estate,  as 
parties  either  plaintiff  or  defendant.  The  legal  title  to  the 
personalty  is  so  completely  vested  in  the  executors  and  adminis- 
trators, that,  both  in  law  and  in  equity,  they  are  considered  as 
fully  representing  the  rights  and  interests  of  all  the  other  persons 
who  have  ultimate  claims  upon  such  estate  as  legatees,  distribu- 
tees, or  creditois.  In  all  actions,  therefore,  relating  to  the 
estate,  they  sue  alone.  This  rule  is  fully  established  in  equity 
as  well  as  at  law.^  All  the  acting  executors  or  administrators 
must  join;*  but  if  a  portion  only  have  proved,  the  others  need 
not  be  made  parties,  although  they  may  not  have  formally 
renounced.^  It  is  not  indispensable,  however,  that  all  the  ex- 
ecutois  or  administrators  should  be  plaintiffs ;  for  it  is  enough  in 
equity  if  all  the  parties  are  before  the  court,  so  that  one  executor 
or  administrator  may  sue  as  plaintiff,  if  he  make  his  co-executor 


mit  by  the  tnutee  is  merely  to  rocoyer  or 
redace  to  poesession  the  trust  property, 
tnd  in  in  DO  way  intended  to  control  the 
Administration  or  disposition  of  it,  or  to 
affect  the  right  or  relation  of  the  cestui  que 
tniit,  the  latter  is  not  a  necessary  party. 
Honley  v.  Fawcett,  11  Bear.  565  ;  Carey 
V.  Brown,  92  U.  S.  172,  and  cases  cited  ; 
Hickoz  V.  Elliott,  10  Sawy.  415,  8.  o.  22 
Fed.  Rep.  13, 19,  20;  Smith  v.  Portland, 
90  Fed.  Rep.  734  (salt  to  protect  the  trust 
property  hy  injunction) ;  Re  Straut's 
Estate,  126  N.  Y.  201  ;  Western  R.  Co. 
r.  Nolan,  4S  N.  Y.  513.  See  also  tmte, 
§•178. 

^  Jeete  p.  Bennett,  6  De  G.,  M.  &  G. 

609. 

^  1  Darnell's,  p.  224 ;  Jones  v.  Good- 
cHfld,  3  P.  Wms.  33 ;  Peake  v.  Ledger, 
8  Hare,  313 ;  Smith  v.  Bolden,  33  Bear. 
262.  It  has  heen  held  that  an  adminis- 
^tor,  suing  in  equity  to  recover  assets  of 
tbe  estate,  may  join  the  distributees  as 
co-plaintifib ;  that  such  uniting  of  parties. 


though  not  at  aU  necessary,  is  not  im- 
proper. Richardson's  Administrator  v. 
Spencer,  18  B.  Mon.  450.  An  adminis- 
tiator  may  maintain  an  action  to  set  aside 
transfers  of  his  intestate  in  fraud  of  cred' 
itors,  since  he  represents  the  creditors  as 
well  as  the  deceased.  Cooley  v.  Brown, 
30  Iowa,  470,  473,  474.  And  see  cases 
cited  supra  under  §  *  252. 

'  1  Daniell's,  p.  226 ;  Offley  v.  Jenney, 
3  Ch.  Rep.  92 ;  Cramer  v.  Morton,  2  Mol- 
loy,  108. 

*  Davies  v.  Williams,  1  Sim.  5 ;  Dyson 
V.  Morris,  1  Hare,  413 ;  Rinehart  v,  Rine- 
hart,  2  McCarter,  44;  Marsh  v,^  Oliver, 
1  McCarter,  262.  But  an  executor  who 
has  not  proved  the  will  may,  nevertheless, 
be  a  necessary  defendant  in  a  suit  brought 
to  carry  its  trusts  into  effect.  Ferguson 
V.  Ferguson,  1  Hayes  &  J.  300;  Yates  v. 
Compton,  2  P.  Wms.  308;  Cramer  v. 
Morton,  2  Moll.  108;  Thompson  v.  Gra- 
ham, 1  Paige,  384. 
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or  co-administrator  a  defendant.'  When  a  residuary  legatee 
sues  for  his  share  of  the  residue,  all  the  otiier  residuary  legatees 
must  be  joined  either  as  plaintiffs  or  defendants.'  And  iu  a 
suit  for  distribution,  all  the  distributees  must  be  brought  in  as 
parties,  primarily  as  plaintiffs,  but  at  all  events  as  defendants.^ 
Where  legacies  are  charged  upon  real  estate,  the  executors  alone 
are  not  sufficient  parties;  but  all  the  other  legatees  must  be 
brought  in,  so  that  the  assets  may  be  marshalled,  and  the  re- 
spective  rights  of  all  may  be  determined.'  (5)  Another  impor- 
tant exception  to  the  rule  requiring  the  union  of  beneficiaries 
and  trustees  in  suits  relating  to  the  trust  property  is  the  case  of 
assignees  in  trust  for  creditors,  and  the  assignees  in  bankruptcy 
or  insolvency.  These  particular  trustees,  as  well  as  executors 
and  administrators,  may  always  sue  and  defend  alone  in  such 
actions,  without  joining  with  themselves  the  creditors  whom  thej 
represent  as  ceatuis  que  trusUnt.^  Nor  need  the  assigning  debtor, 
bankrupt,  or  insolvent  be  made  a  party.' 

§  176.  *  262.  0«ii«ial  Principle  AppUoable  to  thoM  Haviiic 
Future  and  Bxpeotaut  Zntereeta.  Equity  Dootrine.  Dlnatavtioiii. 
The  principle  which  requires  all  persons  claiming  interests  iD  the 
subject-matter  concurrent  with  the  plaintiff  who  instituted  the 
euit  to  be  made  parties,  is  applicable  in  general  to  those  having 
future  and  expectant  interests,  aa  well  aa  to  tboee  whose  inter- 
ests are  present,  and  whether  they  are  in  possession,  remainder, 
or  reversion.  It  is  the  established  doctrine  of  equity  that  when 
a  person  claims  an  estate,  either  under  a  will  or  a  deed  by  which 
successive  estates  or  interests  have  been  created,  all  the  other 
persons  claiming  under  the  same  will  or  deed,  down  to  the  one 
who  is  entitled  to  the  first  vested  estate  of  inheritance,  moat  be 

>  Wilkiai  V.  F17,  1  Meriv.  S44,  S63 ;  v.  Hallett,  S  Paige,  I  i ;  HuwUnd  r.  Fiih, 

Blount  ['.  Barrow,  3  Bro.  C.  C.  90;  Dftre  I    Paige,   20;  Todil   d.    StcrretC,   E  J.  J 

B.  Allen,  1  GrecD,  Ch.  2B8.  Manh.    435.      ^In     YonngMii)    b.    Bond 

1  lUBniell'i,p.33S;  Hamjv.  Flartey,  (1902),  64  Neb.  GIS,  M  N.  W.  i56,  it  ■•! 

4  Bmt.  315,  SSO;   Smart  v.  Bradecnck,  held  tbat  an  admiuiMraCor  could  nut  bring 

7  Beav.'  500  ;    Batsman   a.   Hargerisou,  ta  actioo  to  qnieC  title,  siace  bi*  n^l  "> 

6   Hare,  496,  499 ;    Doodj   i>.    Higging,  the  real  estate  mu  puMeaorv  odIv.] 
9  Hare.  Ap.  S3,  3S  :  Gould  b.  Hajei,  19         >  1  DaaieU'e.  p.  334 ;  Spragg  c.  Biobi. 

Ala.  *38.  5  Vea.  »8T.     See  aUo  Jewett  r.  Tocker. 

•  Hawkini  d.  Craig,   1    B.   Hon.   37 ;  139  Mam.  S6G ;  Smith  c.  .lonea.  18  Ntl>. 
Osbome  D.  Taylor,  IsGntt.  117.    Bntiea  481;  WaireD  c.  Howard,  99  N.  C.  m 
Keeler  u.  Keeler.  3  Stockt.  458;  Moon  e.         ■  De  GoU«  c.  Waul,  3   P.  Wnu.  IU 
Glealon,  33  Ga.  143.  (n.) ;  Rave  n.  Fosbrooks,  8  Sim.  3S;  Dj- 

•  Mone  ».  Sadler.  1  Cox,  353 ;  Hallett  loa  v.  Bomby,  7  De  G.,  U.  &  G.  1. 
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joined  in  the  action  as  parties,  either  as  co-plaintiffs  or  as  de- 
fendants. To  illustrate  bj  a  simple  example:  If,  by  a  deed, 
land  has  been  given  to  A.  for  years,  with  remainder  to  B.  for 
life,  and  remainder  to  C.  in  fee,  and  A.  is  in  possession  as  the 
tenant  for  years,  B.  cannot  alone  maintain  an  action  against  A. 
to  restrain  the  commission  of  waste;  but  C,  the  remainder-man 
in  fee,  munt  also  be  brought  in  as  a  party,  naturally  as  a  co- 
plaintiff,  but  if  not,  then  as  a  defendant,  so  that  he  may  be 
before  the  court  representing  the  ultimate  ownership.  All  those 
entitled  to  intermediate  estates  prior  to  the  first  vested  inherit- 
ance must  also  be  joined,  so  that  the  entire  ownership  may  be 
brought  before  the  court,  and  may  be  bound  by  its  decree.^ 

§  177.    *  263.    Qeneral   Rule  in    Suits  for  Speoifio  Performance. 

miutrations.  In  actions  to  compel  the  specific  performance  of 
contracts,  the  immediate  parties  to  the  agreement  are,  as  a 
general  rule,  the  only  necessary  parties  to  the  suit;  but  this 
includes,  of  course,  those  who  by  substitution  become .  clothed 
with  the  rights  or  duties  of  the  original  contractors,  as  heirs, 
devisees,  or  sometimes  the  personal  representatives.^  If  a  tract 
of  land  is  sold  in  separate  parcels  to  different  purchasers,  the 
latter  cannot  unite  in  an  action  for  a  specific  performance  against 
the  vendor,  since  each  sale  is  distinct,  and  depends  upon  its  own 
circumstances.  But  if  there  is  only  one  contract  of  sale  to  several 
persons  covering  the  land  in  question,  although  it  may  have 
stipulated  for  different  shares,  the  purchasers  may  unite;  it  is 
not  necessary  that  the  vendees  should  be  jointly  interested  in  the 
purchase,  in  the  legal  import  of  that  term,  it  is  enough  if  they 
have  common  or  concurrent  interests  in  the  subject-matter.^  If 
the  vendee  in  a  land  contract  dies,  his  heirs  are  the  parties  to 


I  1  DanteU's,  pp.  227^330;  Story  Eq. 
PL  {  144 ;  Finch  v.  Finch,  2  Yes.  Sen. 
49S;  Molineoz  v.  PoweU,  3  P.  Wms.  268 
(n);  Herring  v.  Toe,  1  Atk.  290;  Pyn- 
cent  V.  Pjncent,  3  Atk.  571 ;  Sohier  v. 
Williams,  1  Cartie,  479. 

>  1  DanieU'e,  p.  230;  Tasker  v.  SmaU, 

3  My.  &  Cr.  63,  69;    Wood  v.  White, 

4  Mj.  &  Cr.  460 ;  Robertson  v.  Gr.  West. 
Hj.  Co.,  10  Sim.  314;  Humphreys  v.  Hol- 
fis,  Jac.  73 ;  Pateraon  v.  Long,  5  Bear.  1 86 ; 
Peacock  r.  Penson,  11  Bear.  355;  Petre 
V.  Dnncombe,  7  Hare,  24 ;  De  Hoghton  v. 
Money,  L.  li.  2  Oh.  App.  164, 1 70 ;  Bishop 
U  Winchester  o.  Biid.  Hanto  Ry.  Co.,  L.  U. 


5  Eq.  17 ;  Aberaman  Iron  Works  v.  Wick- 
ens,  L.  R.  4  Ch.  App.  101 ;  Fen  wick  u. 
Bnlman,  L.  R.  9  £q.  165;  Daking  v. 
Whimper,  26  Beav.  568 ;  Morgan  v.  Mor- 
gan, 2  Wheat.  290 ;  Lord  v.  Underdunck, 
1  Sandf.  Ch.  46;  Hoover  v.  Donolly, 
3  Hen.  &  Man.  316.  See  McCotter  v. 
Lawrence,  6  N.  Y.  Sup.  Ct.  392,  395, 
and  Maire  v  Grarrison,  83  N.  Y.  14,  29. 
pfor  an  interesting  case  concerning  the 
question  of  parties  plaintiff  in  an  action  of 
specific  performance,  see  Daly  v.  Ruddell 
(1902),  137  Cal.  671,  20  Pac.  784.] 
»  Owen  V.  Frink,  24  CaL  171,  177. 
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bring  an  action  for  a  Bpecifio  performance ;  but  his  administrstor. 
when  tbe  suit  is  simply  to  recover  damages.^  It  follows,  from 
the  general  rule  given  above,  that  a  mere  stranger  claiming  an 
interest  or  estate  under  an  adverse  title  is  neither  a  necessary  nor 
a  proper  party  to  the  suit  for  a  specific  performance;  his  rights 
cannot  be  affected  by  the  decree  made  therein,  and  must,  in  fact, 
be  determined  io  another  and  distinct  proceeding.*  But  s  person 
claiming  under  a  prior  agreement  is  not  such  a  mere  stranger, 
and  he  is  a  proper  party  in  an  aotioD  brought  by  tbe  vendee  to 
compel  a  specific  performance,  and  to  determine  the  "right  to  the 
purchase-money.^  Another  person  than  the  vendor  may  also  be 
80  interested  in  the  subject-matter  of  the  contract,  that  his  pres* 
ence  or  aid  will  be  needed  in  order  to  make  out  a  complete  title; 
and,  when  this  is  the  case,  such  person  may  also  he  joined  as  a 
party  to  the  suit  for  a  speoiEo  performance,  although  not  an 
actual  party  to  the  contract  sought  to  be  enforced.*  Also,  when 
a  third  person  has,  after  the  making  of  the  contract,  acquired  some 
interest  in  the  subject-matter  under  the  vendor,  but  with  notice 
of  the  vendee's  rights,  he  may  be  brought  in  as  a  co-defendsnt 
with  the  vendor  in  the  suit  for  a  specific  performance.^ 

§  178.  *  264.  Co-PUlntlA  la  Snlta  to  anforoe  tha  Tknati  ol  ■ 
'WiU..  It  was  a  well-established  doctrine  of  equitable  procedure, 
that,  in  suits  to  carry  into  effect  and  enforce  the  trusts  of  a  will, 
the  heirs-at-law  must  be  made  parties.  This  rule  has,  however, 
been  greatly  modified,  if  not  actually  abrc^ted,  in  England  \fj 
recent  statutory  legislation;  and  in  tbe  United  States  it  is  not 
often  invoked  because  such  suits  are  comparatively  infrequent.' 

»  Webstar  b.  TibbitU,   19   Wig.  4SS;  Lbwtwm,   6   N.  T.   Sap.  Ct.  3M.  »S; 

Peten  v.  JonM,  35  lows,  513,  518.     8m  Stor;  Eq.  PI.  {  309. 

Gardaer  d.  Kel«,  BO  Alt.  497 ;   HiU  v.  '  Spence  v.  Hogg,  1  Coll.  SS5 ;  CoDM 

Smith,  33  N.  J.  Bq.  473.    The  wliiiiiii*-  r.  Horer,  1  CoU.  S3T ;  Can*  d.  Tbodej,  H 

ttalor  il  not  a  proper  plaintiff  in  a  suit  Sim.  306 ;   Lest;  v.  Hillai,  1  D«  G.  i  J' 

fur   speciac  performance  whea  tli»  par-  110.     See  Carter  o.  HiUa,  30  Ua.  tsl 

cbase-moDey  hai  been irbolly  paid:  McEaj  Thii   rule,   f^T«n   in  tbe   text,  mnit  )* 

I.-.  Broad,  70  Ala.  377.  applied  Duder  a  Brest  variety  of  eiMna' 

*  Tanker  i>.  Small,  3  H;.  &  Cr.  63,  69;  drcnmitsncea,  and  ii  ezcaediDglj  mo- 
De  Hoghton  d.  Money,  I>.  R.  3  Cb-  App.  preheniive  ii)  it*  operation. 

164.  170.  ■  See,  on  tbe  rabject  of  tbe  betnbtiDK 

*  We*t  Midland  Rj.  Co.  r.  Nixon,  1  paniei,  and  of  tbe  Matntarj-  cbanga  i> 
Hem.  t  M.  176;  Chadirick  v.  Msden,  England,  1  DsnieU'i,  pp  S31, 131;  Swrr 
9  Hare,  138.  Eq.  PI.  J  163.    Aa  to  actions  for  tb«  «■>■ 

*  Wood  V.  White,  4  M.  &  C,  460,  483 ;  atruction  of  wills,  lee  Cbipmss  >  Mui- 
Chadwick  v.  Haden,  9  Hare,  188;  Cops  gomerj,  63  N.  Y.  ail,  and  I  PornlK?'' 
V.  Parr;,  3  Jac  &  W.  S3S;  McCoCteiv.  Eqnlt;,  JSSS.n.  (I). 
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Where,  on  the  other  hand,  an  action  is  brought  to  set  aside  a 
will,  then  all  the  devisees  are  necessary  parties,  and  the  executor, 
unless  he  has  renounced;^  and  all  the  legatees  residuary  and 
other.* 

§  179.    *  265.    Pzinoiple  Underlying    Special  Rules.     Conneoting 
Link.     Oeneial  Piinoiple.     The  broad  principle  which  underlies 
most  of  the  foregoing  special  rules  is,  that  when  an  action  is 
instituted  by  some  determinate  individual  for  his  own  benefit, 
whom  we  call  the  plaintiff,  all  persons  having  interests  or  claims 
against  the  defendant,  in  relation  to  the  subject-matter,  concur- 
lent  with  his,  must  be  brought  in  as  parties ;  if  they  do  not  wish 
to  unite  as  co-plaintiffs,  they  must  be  added  as  defendants.     The 
connecting  link  is  the  concurreTice  of  the  interests.     If  this  element 
is  wanting,  the  principle  itself  is  not  operative.^    It  follows, 
therefore,  as  a  general  principle,  —  the  converse  of  that  already 
discussed, — that  when  a  suit  is  instituted  by  some  determinate 
individual,  whom  we  call  the  plaintiff,  and  there  are  other  per- 
sons asserting  claims  against  the  defendant,  even  in  respect  to 
the  same  subject-matter,  but  such  claims  are  set  up  under  titles 
antagonistic  to,  or  inconsistent  with,  that  of  the  plaintiff,  these 
persons  should  not  be  made  parties  to  the  action  either  as  plain- 
tiffs or  as  defendants,  since  the  indispensable  element  of  concur- 
rence in  their  interests  is  wanting,  so  that  if  they  were  joined  as 
parties,  two  distinct  controversies  at  least  would  be  carried  on  in 
the  single  litigation.^    Among  the  examples  of  such  improper 

^  Vancleare  v.  Beam,  2  Dana,  155;  joined  in  an  action  to  reflcind  the  sale. 

Hant  p.  Acre,  28  Ala.  580;  Vanderpoel  The  court  said:   "The  complaint  shows 

v.Van  Valkenbargh,  6  N.T.  190.  that,  although  these  plaintiffs  severallj 

'  McMaken  t*.  McMaken.  18  Ala.  576.  owned  their  qnota  of  shares,  thej  never- 

*  [In  an  action  to  enjoin  the  threatened  theless  acted  in  concert  respecting  them 

l^Rach  of  a  contract,  there  is  a  misjoinder  and  the  interests  represented  by  tliem, 

of  parties  plaintiff  when  between  some  of  and  were  by  the  same  fraud  of  the  de- 

the  plaintiGEs  and  the  defendant  there  is  fendant  induced  to  act  in  concert  in  sel|ing 

DO  privity  of  contract  and  hence  no  in-  their  stock  to  him.    The  defendant  baited 

^v«8t,  on  the  part  of  anch  plaintiffs,  in  and  set  one  trap  for  both  and  caught  both 

the  outcome  of  the  litigation :  Atlantic,  in  it.    The  wrong  of  the  defendant  de- 

ctc.  K.  R.  Co.  V,  SoQthem  Fine  Co.  (1902),  stroyed  their  unity  of  action  as  owners  of 

H6  Ga.  224,  42  S.  £.  500.  the  stock,  and  it  is  agreeable  to  equity 

InBradleyp.  Bradley  (1900),  165  N.Y.  that  the  plaintiffs  should   be  extricated 

1^1  58  N.  E.  887,  the  two  plaintiffs,  by  together,  nnd  nnder  the  facts  they  allege 

'^>'on  of  false  representations  respecting  be  permitted  to  act  together  in  rescinding 

^  Talne  and  condition  of  the  property  of  the  sale  and  in  reinstating  themselves  in 

*  coTpoiation  in  which  they  were  stock-  their  former  position."] 

Elders,  sold  their  shares  of  stock  at  a  «  See  1  Daniell's,  pp.  229,  230-233. 

price  much  below  its  actual  yalne.    They 
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union  of  persona  whose  interesta  are  antagonistic  is  the  case  of  an 
action  to  redeem  brought  by  an  heir-at-law  and  a  devisee  under 
a  will ;  the  joinder  is  improper,  since  one  or  the  other  of  these 
parties  has,  of  course,  no  right  to  redeem  in  the  case  supposed.' 
And  a  person  liable  to  account  to  the  other  plaintiffs  cannot  be 
joined  as  a  co-plaintiff.'  This  objection,  based  upon  tiie  incon- 
sistenc;  of  rights  and  interests,  does  not  apply,  however,  to 
causes  in  which  a  single  plaintiff  unites  in  himself  two  or  more 
conflicting  claims  or  interests.^ 

§  180.  *  266.  Dlatinot  CUima  oot  neoeHarlly  InooniUatent 
Confliotiiig  DeoisioDB.  Because  claims,  tities,  and  interests  are 
distinct,  and,  in  a  certain  sense,  independent  of  each  other,  they 
are  not  therefore  necessarily  antagonistic  or  inconsistent;  and 
persons  having  such  distinct  claims  and  interests,  which  are  not 
antagonistic  or  inconsistent,  may  often  be  united  in  an  action  of 
which  the  object  is  their  common  benefit.*  In  applying  this 
principle,  there  is  some  diversity  of  opinion,  and  even  conflict 
among  the  decided  cases.  In  certain  classes  of  actions  the  doc- 
trine is  well  settled,  and  the  joinder  of  such  persons  is  a  matter 
of  common  practice.  In  other  classes  of  suits  the  courts  have 
not  been  so  unanimous ;  sometimes  they  have  yielded  to  the 
general  tendency  of  equity,  which  seeks  to  determine  all  disputes 
concerning  the  same  subject-matter  in  one  litigation,  and  have 

'  Lord  Cholmondelay  b.  Lord  Clinton,  certain  propertj.    Tbomu  pnRbwMl  tbe 

3  Jbc.  ft  W.  1,  135,  4  BUgh,  1,  s.  c.  T.  property  and  f[«Te  Troiel  hi»  now  (or 
&  R.  lOT.  115;  Fulhkm  v.  McCarthj,  1  t400,  par'&ble  wben  Troxel  should  paiT  oS 
H.  L.  Cases,  703  ;  Sanm&iei  u.  Saamarez,  the  9*00  dne  Fteeie.    Ft«eie  foreclaMl 

4  H.  ft  C.  336 ;  Robertson  n.  SoathfrMe,  and  took  judgment  Kg^nit  Miller  ud 
6  Hare.  536 ;  Bill  v.  Cuieton,  8  M.  &  E.  Troxet  for  S560.  Thomu,  to  prolKl  bis 
503  ;  Jopp  c.  Wood,  2  !>«  Q.,  J.  ft  S.  323 ;  interest  in  the  property,  parchued  Iba 
GriggB  V.  Staples,  2  De  O.  &  S.  STS :  New-  jndgment.  Miller  irai  thna  llible  u 
comb  B.  Hortou,  18  Wil  56fi ;  Oatea  v,  Tbonuu  on  the  jndfnnent,  and  bran 
Boomer,  17  Wis.  455;  Crocker  u.  Craig,  was  interested  in  having  the  amoont  of 
46  Me.  327 ;  Fletcher  v.  Holmes,  40  Me.  ThomaH'a  note  to  Troxel  applied  op  tbe 
364.  jadinueut;   and  Thomas,  hariDf;  himKlf 

*  Jacob  V.  Lueaa,  1  Bear.  436,  443;  ptud  tbe  jadgmeot  which  Troxel  m 
OtiSth  V.  Vanbeythuysan,  9  Hare.  85.  liable   for,  was   interestAd    to   baie  tbe 

*  Miles  V.  DamEoni,  a  De  Q.,  M.  ft  G.  amount  of  his  note  to  Troxel  apfdied  on 
641;  Carter  d.  Sanders,  3  Drew,  248;  the  judf^ent  nnd  the  note  casnlled- 
Fonlkex  v.  DaTies,  L.  R.  7  Eq.  42.  Held,  that  Miller  and  Thomas  had  ts& 

'  QTroxel  u.  Thomas  ( 1900).  155  lad.  cient  common  incetert  to  join  in  a  lull  » 

519,  58    N'.    E    725:     Miller    and    Troxel  hare   the   amount   of  tbe   note   held   ij 

made  a   note  to  Freeze  for  ftlOO,  which  Troxel  applied  on  the  judgment  mm!  the 

Troxel  for  a  couside ration  agreed  to  pa;,  note  canceUed.^ 
■aid  note  being  Mcnred  b;  mortgage  on 
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therefore   permitted  the  union;  at  other  times  they  have  been 
controlled  by  the  fact  that  there  was  no  real  legal  community  of 
interest  among  the  parties,  and  have  refused  to  allow  the  at- 
tempted joinder.     As  it  will  be  impossible  to  deduce  any  general 
rule  covering  all  such  instances,  I  shall  fiist  mention  and  illus- 
trate those  classes  of  causes  in  which  the  doctrine  has  been 
established,  and  shall  in  the  second  place  collect  some  examples 
of  other  classes  in  which  there  is  no  such  unanimity  of  judicial 
decision.      The  most  familiar  and  important  case   of  persons 
haying  distinct  but  not  conflicting  interests,  and  in  respect  of 
whom  the  rule  concerning  their  joinder  as  parties  is  well  settled, 
is  that  of  creditors.     There  are  several  species  of  actions  brought 
by  creditors,  in  which  the  various  creditors  of  a  single  debtor 
may  all  unite  as  co-plaintiffs.     Thus,  the  creditors  of  a  deceased 
debtor  may  all  join  in  the  same  administration  suit  brought  to 
settle  his  estate,  and  to  administer  its  assets ;  but  this  species  of 
action  is  quite  uncommon  in  the  United  States.^    Such  union, 
bowever,  is  not  necessary;  one  may  sue  alone  if  he  choose;^  and 
when  the  number  is  great,  one  may  sue  on  behalf  of  all  the 
others.* 

§  181.  *  267.  Case  of  Crediton'  Bnlts.  The  most  common  and 
important  action  by  creditors,  to  which  the  rule  may  be  applied, 
is  the  creditor's  suit,  or  an  action  in  the  nature  of  a  creditor's 
Buit.^  A  single  judgment  creditor  may  alone  maintain  an  action 
to  enforce  the  payment  of  his  judgment,  to  reach  equitable  assets, 
to  set  aside  fraudulent  transfers  by  his  debtor  and  thus  let  in  the 
lien  of  his  judgment,  and  for  other  similar  relief;  and  the  other 

>  1  DanieU's,  p.  235;  Cosby  v.  Wick-  v.  DickiiiBOii   (1898),   100  Wu.  574,  76 

liffe,  7  B.  Mon.  120 ;  Conro  v.  Port  Henry  N.  W.  766.3 

Iron  Co.,  12  Barb.  27;    Cheshire  Iron  «  p)oherty   v.    HoUiday   (1893),   137 

WorkiD.  Oay,  3  6ray,  531,  534,  535.  Ind.  282,  32  N.  E.  315:  WhUe  it  is  a 

'  AnoiL,  3  Atk.  572 ;  Peacock  v.  Monk,  general  mle  that  if  a  complaint  asearaes 

1  Ves.  127, 131.    See  Hills  v.  Sherwood,  to  state  a  caase  of  action  in  favor  of  two 

^  CaL  386,  392.  or  more  parties,  and  states  a  caase  of 

'  [Gianella  o.  Bigelow  (1897),  96  Wis.  action  in  favor  of  a  part  only  of  the  par- 

185,  "I  K.  W.  Ill :  In  an  action  by  credi-  ties  thus  joined,  it  is  bad  on  demurrer, 

t<^to  enforce  the  liability  of  stockholders,  this  rule  does  not  apply  to  a  complaint  in 

which  most  be  a  proceeding  in  equity,  all  the  nature  of  a  creditors'  bill  where  there 

tHe  ci«diton  should  join  or  one  or  more  is  a  statement  of  the  respective  claims 

ihoQld  6ue  for  the  benefit  of  aU,  such  lia-  of  creditors  showing  that  each  claim  is 

bility  being,  under  the  statute,  a  liability  several  and  distinct  and  there  is  no  at- 

^  ail  the  stockholders  to  all  the  creditors,  tempt  to  state  a  joint  cause  of  action  in 

^  to  same  effect.  Van  Pelt  v.  Gardner  favor  of  those  who  are  named  in  the 

(1898),  54  Neb.  701,  75  K.  W.  874 ;  Smith  title.^ 
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judgment  creditors  need  not  necessarily  be  joined,  either  as  co- 
plaintiffs  or  as  defendants.^  On  the  other  hand,  two  or  more 
of  the  judgment  creditors,  or  all  of  them  together,  may  unite  ia 
bringing  such  an  action,^  or  finally,  one  may  sue  on  behalf  of 
himself,  and  all  others  who  are  in  the  same  position.'  Since  all 
the  creditors  have  the  same  kind  of  interest  in  the  common  fund, 
the  assets  of  the  debtor,  and  since  a  receiver  is  frequently  ap- 
pointed over  that  fund,  the  utmost  latitude  is  permitted  Id 
respect  to  the  union  of  different  creditors  as  co-plaintifb.  One 
may  maintain  the  action  alone,  or  may  sue  on  behalf  of  himself 
and  of  all  the  others  similarly  situated,  or  all  may  join,  or  any 
number  less  than  all  may  at  their  election  institute  the  action. 
Such  an  action  may  also  be  brought  by  a  receiver  of  the  debtor's 
property,  appointed  in  proceedings  supplementary  to  execution, 
and  he  may  either  sue  alone,  or  the  judgment  creditors,  or  some 
of  them,  may  join  with  him.* 

§  182.  *  268.  All  Banafiolariaa  under  ■  Ktut  should  |oin  in  ■ 
Bnlt  to  enforce  it.  Different  Bole  in  Sntt*  to  overtluoir  ■  Aiut. 
Where  an  assignment  has  been  made  iu  trust  for  creditors,  one 
of  the  creditor  beneficiaries  cannot  maintain  an  action  to  enforce 


'  WhiM'i  Baok  of  Buffalo  o.  Farthing,  dtation  of  Mithoriti««.    When  th»  dthtor 

101  N.  Y.  344,  34B.  is  dead,  a  judgment  creditor  maj  hriiij 

^  Gorrell    v.    Gates,    79    Iowa,    £32 ;  an  action  (o  wt  aside  a  f  nadnlent  tniu- 

[Gamet  b.  Simmons  (1897),  103  la.  163,  fer  made   bj  him.     Hills  r.   Sbeotood, 

72  N.  W.  444 :  SeTerkl  judgment  credi-  48  Cal.  386,  392.    An  attaching  credilor 

tors  aaj  join  in  an  action  Co  net  aside  a  merel?  cannot  maintain  the  action.    Weil 

fraaduleot  conveyance.     Ferst'i  Sons  v.  v.  I^akina,  3  Neb.  3&4,  386 ;  but  fBt.  for 

Powen  (1902).  64  S.  C.  221,  41  S.  E.  974  :  numeroos  conflicting  decisions  on  tliis  lut 

Two  or  more  creditors  may  join  in  an  ac-  point,  3  Pom.  Eq  Jar.  J  1415. 

tian  to  set  aside  a  sale  of  a  stock  of  goods  *  See   cases  cited   in   last   pncedis^ 

as  a  frand  upon  credilon  note  ;   alu)   Hamlin  v.  Wright,  23  Wit. 

Ellis  D.  Pullman  (1S94),  99  Ga.  445,  22  491 ;  Gates  v.  Boomer,  17  Wis.  455,  453; 

S.  E.  568;  The  creditors  of  a  merouitile  Rofilng  i.  Til  ton,  13  Ind.  359;  ButoDr. 

corporation  may  unite  in  an  equitable  pett-  Anderson,   Btanton's  (Kj.j  code,  p.  St: 

tion  ag^Dst  the    corporator*  who  have  Baker  r.  Bartol,  6  Cal.  483.    For  fartfan 

misappropriated  the  assets.^  illustrations  see  Hann  b.  Van  Toorbii.  S 

'  BarCleU  B.  Drew,  57  N.  T.  587,  588,  Hnn,  425;    Stewart  t>.  Beale,  7  id.  4«; 

5P9;    Clarkaon   d.   De  Peyater,  3  Paige,  Dewey  v.  Moyer,  9  id.  473;  Fox  s.  Moitr. 

3S0;    Psrraeles    u.    Egan,    7   Paige,    610;  54  N.  Y.  125;  Fort  Stanwiz  Bank  r.  W 

GroBTenor  v.  Allen,    9   Paige,  74 ;    Farn-  gett.  51   id.  G5Z  ;  Haines  v.  Oolliiter.  M 

ham  B.  Campbell,  10  Psige,  598 ;  Way  t>.  id.  1  ;  Pierce  b.  Milwaukee  Consir.  Ca.SS 

Bragaw,  1  C.  E.  Green,  213,  216  ;  Eg<lell  Wis.  253;  Hanij  r.  HitchelI,G7  Inil.t^; 

r,  Haywood,  5  Atk,  357.    See,  especially.  Smith  o.  Schnlting,  14  Hnn,  92;  Greea  >. 

Conro  r.  Port  Henrr  Iron  Co.,  12  Barb.  Walkill  Nat  Bank,  7  id.  63;  Eariglif- 

27,  57-60,  per  Willaid  J.,  for  a  full  discns-  Grant,  5  Utah,  334,  400. 
sion  of  the  subject,  and  au  exhaustlTe 
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the  tmst,  to  compel  an  accounting  by  the  assignee,  and  to  pro- 
cure a  settlement  and  distribution  of  the  trust  estate.     All  the 
creditors  must  unite  in  bringing  such  an  action,  either  actually 
or  by  representation;  for  where  the  number  of  such  creditors  is 
great,  one  or  more  have  been  permitted  to  sue  on  behalf  of  them- 
selves and  all  the  others.^    The  rule  thus  stated  in  respect  of 
creditors  is  simply  a  special  case  of  the  general  doctrine  appli- 
cable to  eyery  species  of  trust.     In  actions  based  upon  the  trust, 
recognizing  its  existence  and  validity,  and  seeking  to  cany  out 
its  terms  and  provisions,  all  the  persons  interested  must  be 
parties;  all  the  beneficiaries  must  therefore  unite  in  an  action 
against  the  trustee  brought  to  obtain  an  accounting,  and  a  wind- 
ing up  and  settlement  of  the  estate,  or,  in  technical  phraseology, 
an  action  brought  to  administer  the  trust.  ^    While  the  bene- 
ficiaries as  a  class  must  all  unite,  either  actually  or  through  a 
lepresentative  plaintiff,  in  actions  based  upon  the  trust  as  exist- 
ing, and  brought  to  administer  it,  one  person  who  would  be  a 
beneficiary  may,  without  joining  any  others,  maintain  a  suit 
which  is  based  upon  a  denial  of  the  trust  and  seeks  to  overthrow 
it,  and  to  set  aside  the  instruments  which  created  it,  and  the  acts 
of  the  trustee  done  under  it.     Thus,  for  example,  any  judgment 
creditor  may  bring  an  action  in  his  own  name  to  set  aside  an 
assignment  in  trust  for  himself  and  the  other  creditors.^ 

^  StoiyEq.  Fl.  §$  150,  207;  Bainbridge  v.  Garrard,  25  6a.  557 ;  High  o.  Worlej, 

V.  Barton,  2  Beav.  5S9.    In  Harrison  v.  82  Ala.  709  ;  Gould  u,  Hajes,  19  Ala.  488 ; 

Stewaidson,  2  Hare,  530,  twenty  creditors  Keeler  v.  Keeler,  3  Stockt.  458 ;  Case  v. 

▼as  held  to  be  too  small  a  number  to  Carroll,  35  N.  Y.  ^385 ;  Sortore  v.  Scott, 

allow  a  suit  by  representation.    After  a  6  Lans.  271,  275;   Munch  v,  Cockerell, 

reoeiTer  of   a   national   bank   has  been  8  Sim.  219,  231.    See  French  v.  Gifford, 

appomted,  a  creditor  may  maintain  an  SO   Iowa,    148,    158,   159;    O'Connor    v. 

action  to  ef(tablish  his  demand,  and  the  Irrine,  74  Cal.  435;   Barrett  v.  Brown, 

bank  and  the  receirer  may  both  be  joined  86  N.  £.  556. 

as  OHlefendants ;  the  appointment  of  the         '  In  Hnbbell  v,  Medbury,  53  N.  T.  98, 

leceirer  does  not  absolntely  dissolve  the  where  an  assignment  had  been  made  for 

corporation.    Green  v.  Walkill  Nat  Bank,  the  benefit  of  creditors,  a  cestui  que  trust 

7  Hon,  63 ;  Nat  Pahquioque  Bk.  i;.  First  under  it  and  the  assignor  brought  an  ac- 

^at.  Bk.  of  Bethel,  36  Conn.  325,  14  WalL  tion  to  set  aside  a  wrongful  purchase  of 

^ ;  Kennedy  r.  Gibson,  8  Wall.  506 ;  Tur-  the  trust  property  by  the  assignee ;  the 

ner  v.  Bank  of  Keokuk,  26  Iowa,  262.    In  action  was  sustained,  and  it  was  held  that 

^ilhelm  u.  Byles,  60  Mich.  561,  however,  a  substituted  trustee  as  the  plaintiff  was 

it  was  held  that  all  the  creditors  are  not  unnecessary.    When  a  trustee  is  guilty  of 

necessary  parties  to  a  bill  brought  by  a  misconduct  in  his  trust,  by  misapplying 

creditor  to  enforce  the  trust.  the  assets,  or  converting  the  same  to  his 

'  De  la  Veigne  v.  Evertson.  1  Paige,  own  use,  a  single  cestui  que  trust  is  per- 

ISl;  Greene  v.  Sisson,    2  Curtis,  171;  mitted  by  a  special  statute,  in  Minnesota, 

Hawkins  v.  Craig,  1  B.  Mod.  27 ;  Flam  to  maintain  an  action  for  an  account,  and 
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§  1S3.  *  269.  Joinder  of  Peraoiw  Owning  Dlatlnot  Pare*!*  «f 
Ziuid.  Ftom  the  cases  of  creditors  and  cutuis  qiu  truttent,  in 
respect  of  whom  the  rule  is  well  settled,  I  sow  pass  to  other 
classes  of  persons  having  distinct,  though  not  cooflictiog,  inter- 
ests and  claims,  and  I  collect  a  number  of  decisions  which  sfaov 
the  tendency  of  the  courts  in  dealing  with  them.  Owners  of 
entirely  distinct  and  separate  parcels  of  land,  although  no  com- 
munity of  right  or  interest  existed  among  them,  have  been  per- 
mitted to  unite  in  equitable  actions  based  upon  their  individual 
separate  property,  simply  because  the  wrong  to  be  remedied  or 
prevented  was  a  single  act,  and  affected  all  of  them  and  all  of 
their  lands  in  the  same  manner.'  Thus,  owners  of  separate 
tenements  have  been  allowed  to  join  in  an  actaoa  brought  to 
restrain  and  remove  a  nuisance  which  was  common  to  all.*  Two 
or  more  owners  of  separate  lots  assessed  for  a  local  street  im- 
provement, when  the  assessment  is  claimed  for  the  same  reason 
to  be  invalid  as  to  all,  may  unite  in  an  action  to  restrain  the 

to  enforce  the  trnEt,  knd  to  remore  the  (IEK)1),  SS  Hont.  3T9.  65  Pac  111;  Braws 

troitee.      This  stalDte  is  geoeml  Id  iu  d.  Cuia]  and   RewrroJr  Co.   (IB99),  U 

tATDis,  »nd  ■ppli«B    to    all  tnuteM  and  Colo.  66,  S6  Pac.  183;  Ronnov  n.  Delmn 

tnuu.      "Upon  petitioD   or  bill  of  an;  (1895),  23  Not.  29,  41  Pac  1074.3 
petBon  inlarested  in  the  execntion  of  aa  ■  Peck  v.  Elder,  3   Sandf.   1!G.    Bii 

expreas  truat,  the  Coart  of  Chancery  maj  lix   owaen   o[   diatinct   tracta   of  lud 

remore  any  trnatee  who  ihall  have  via-  through   which  a  stream  ran   wen  not 

lated,  or  threatened  to  riolate,  hU  trait."  permitted  to  join  in  an  action  lo  rmnia 

Compiled  Stat,  of  Mien.,  p.  384,  J  3S;  another  riparian   owner   from  diTutuiE 

GoDcelier   v.  Foret,    4    Hina.   13.      See  the  water.    Scholti  o.  Wiater,  7  Set.  13a 

French  v.  GifEord,  30  Iowa,  US,  158,  199.  See,  per  cotttra.  Foot  v.  Bronion,  4  Lau 

In  the  caae  of   a   charitable  trnat.  any  47,  53,  in  which  inch  a  mion  of  differmt 

beneficiary  having  an  intereil  in  the  oae  own«r»  waa  held  proper;  citing  Reid  c. 

or  in  the  snbject  of  the  gift,  has  an  nn-  GifEord,   Hopk.  416;   Marray  ■•  Ilay,  I 

qooationable  right  to  inititote  a  proceed-  Barb.  Ch.  S9;  Br»dy  v.  Weeka,  3  Barb. 

iog  in  equity  for  the  purpose  of  aecnring  157  ;  and  see  Keyea  v.  Little  Tort  Gold, 

a  faithful  execution  of  the  beneficent  ob-  &c.  Co.,  63  Cat.  724 ;  CbnrchiU  v.  Uutr, 

ject  of  the  fonndei  of  the  charity.     Bapt.  84   Cal,   233.    Such  init   may  be  miiii* 

Church   at  Lancuter  o.  Preab.  Church,  taiaed   bj   separate   owners   of  diniiKl 

18  B.  Mod.  636,  641.  parceU  of  land  to  restrain  or  remore  a 

I  (^Different  riparian  owners  of  distinct  nuisance.     Pettebone  d.  Hsinilton,40Wi^. 

parcels  of  riparian  land,  who  bare  a  com-  402  ;  Williams  c.  Smith,  22  id.  594 ;  haraa 

roon  ^erance  for  an  injury  of  the  same  v.  Racine,  4  id.  454 ;  First  Nat.  Bk.  al 

kind,  inflicted  at  the  same  time  and  by  the  Mt.  Venion  v.  Sarlls,  139Ind.  301.    SQcb 

same  acts,  though  the  injury  differs  in  separate  owners  cannot,  bowerer,  join  in 

degree  as  to  each  owner,  may  unite  in  a  an  action  to  recoTer  damages  for  ilie  Bui- 

common  action  to  enjoin  a  higher  riparian  sauce:  an(«,  J  *319.  and  note.    ^  sl» 

owner  from   diverting   or   potlnting  the  Lntes  d.  Briggs,  5  Hnn,  67  (illegal  a<M^ 

stream:  Strobel  v.  Kerr  Salt  Co.  (1900),  ments).    For  a  more  foil  discussion  of  ibii 

164  N.  r.  303.  SS  N.  E.  143.    See,  to  the  subject,  see  I   Pomero/s  Gqnitj.  H  M. 

•ame  effect,  Beach  v.  Spokane  Ranch  Co.  257,  35S,  359,  S60,  373,  and  cases  cited. 
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collection;  and  when  the  number  of  such  owners  is  great,  one 
may  sue  as  a  representative  for  all  the  others.^    Also  a  number 
of  proprietors  of  adjacent  and  separate  lots  fronting  on  a  street 
through  which  a  railroad  was  laid  out,  were  permitted  to  join  in 
a  suit  for  the  purpose  of  preventing  the  company  from  construct- 
ing its  track  in  such  a  manner  as  to  interfere  with  access  to  all 
of  their  several  lots  alike.'    The  question  as  to  the  joinder  of 
plaintiffs  who  own  distinct  parcels  of  land,  or  who  are  clothed 
with  distinct  primary  rights   of  the  same  kind,  which  are  all 
interfered  with  and  affected  in  the  same  manner  by  a  common 
wrong,  has  frequently  arisen  in  actions  brought  by  taxpayers  and 
freeholders  to  prevent  or  set  aside  some  proceeding  done  under 
the  forms  of  public  authority,  and  which  is  designed  to  create 
and  impose  a  public  burden,  such  as  a  tax  for  special  objects,  an 
assessment  for  some  local  improvement,  a  municipal  bonding  in 
aid  of  some  qtuisi  public  enterprise,  and  numerous  other  like 
proceedings  which  create  a  public   or  municipal  debt.     Such 
actions  are  permitted,  and  are  freely  used  in  most  of  the  States, 
although  not  allowed  in  New  York  and  a  few  others.     Where 
suits  of  this  character  are  sustained  by  the  courts,  the  question 
has  arisen,  whether  two  or  more  taxpayers  having  distinct  free- 
holds,  or  distinct  pieces  of  property  subject  to  the  burden,  and 
who  have  no  connection  except  in  the  common  wrong  and  in  the 
like  relief  demanded  by  all,  may  unite  in  the  action,  or  whether 
one  may  sue  on  behalf  of  all,  or  finally,  whether  each  must  bring 
a  separate  suit  to  free  his  own  property  from  the  wrongful  incum- 
biance.'    It  would  seem,  upon  the  principle  of  the  decision  last 

^  Upington  v.  Oriatt,  24  Ohio  St.  332,  owners  of  separate  parcels  of  land  were  not 

S47 ;  Glenn  v.  Wadddl,  23  Ohio  St.  605.  allowed  to  join  in  a  nnit  to  qniet  title.3 

*  Tate  V.  Ohio  &  Miss.  R.  Co.,  10  Ind.         *  [^Street  v.  Town  of  Alden  (1895),  62 

174.    [ Abutting  land  or  lot  owners  may  Minn.  160,  64  N.  W«  157  :  An  action  to  set 

imite  as  plaintiifs  to  restrain  the  improper  aside  a  judgment  fraudulently  obtained, 

use  of  a  street  by  a  railroad  company,  and  reversing  an  order  of  the  town  supervisors 

to  abate  the  nuisanoe,  but  cannot  join  in  a  yacating  a  road  running  through  plain- 

sait  to  recover  damages :  Younkin  v.  Mil-  tiff's  farm,  is  properly  brought  by  plaintiff 

waukee,  etc.  Co.  (1901),  112  Wis.  15,  B*7  who    is    one    of   the   legal    voters    who 

N.  W.  861.    The  same  doctrine  was  stated  petitioned  for  such  vacating.     See  also 

in  Linden  Land  Co.  p.  Milwaukee  Elec-  McCann  v.  City  of  Louisville  (1901), — 

trie,  etc.   Co.   (1900),   107  Wis.  493,  83  Ky.  — ,  63  S.   W.  446;  Commonwealth 

N.  W.  851,  where  it  was  held,  further,  that  v.  Scott  (1901),  —  Ky.  — ,  65  S.  W.  696  ; 

one  could  not  sue  for  all,  and  an  allega-  Stiles  v.  City  of  Guthrie  (1895),  3  Okl;i. 

tioQ  in  the  complaint  that  plaintiff  does  26,  41  Pac.  383.    And  see,  generally,  the 

>o  is  mere  surplusage.     In  Utterback  v.  subject  of  one  plaintiff  suing  on  behalf  of 

Meeker  ( 1896),  16  Wash.  1 85, 47  Pac.  428,  others,  «  388  et  se^.J 
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quoted,  that  such  a  joinder  was  not  only  proper,  but  was  in  every 
way  expedient;  but  the  cases  have  not  been  unanimous  upon  the 
point,  and  some  of  them  have  distinctly  pronounced  f^rainst  x 
joint  proceeding.  In  Wisconsin,  where  a  number  of  freeholdeis, 
owning  distinct  lots  of  land,  and  having  no  connection  except 
that  they  were  all  residents  of  the  municipality,  and  whose  per- 
sonal property  ^ad  been  levied  upon  for  the  tax,  and  advertised 
for  sale,  united  in  an  action  to  set  aside  the  entire  proceedings 
of  the  local  authorities,  and  to  procure  the  tax  aud  all  steps  taken 
in  relation  to  it  to  be  declared  void,  and  to  restrain  the  sale  of 
their  property,  it  was  held  that  these  plaintiffs  could  not  join  in 
a  suit  merely  to  prevent  the  sale  of  their  property  because  their 
interests  were  entirely  several ;  but  that  they  could  unite  in  an 
action  to  avoid  and  set  aside  the  proceedings  of  the  mnnicipal 
authorities,  and  that  the  court,  having  thus  acquired  jurisdiction, 
could  go  on  and  administer  complete  relief.^  In  another  case, 
two  plaintiffs  owning  distinct  lots  in  severalty,  and  suing  on 
behalf  of  all  other  taxpayers  of  the  city,  brought  an  actaon  to  set 
aside  a  local  assessment  and  tax  made  and  levied  by  the  city 
authorities,  and  to  restrain  the  sale  of  their  lots.  It  was  held 
that  they  could  not  maintain  the  joint  action.  The  court  said, 
if  the  tax  was  illegal  there  was  an  apparent  cloud  upon  each  lot, 
and  each  plaintiff  was  interested  only  in  removing  this  cloud 
from  his  own  land ;  each  and  all  might  be  interested  in  the  legal 
question  involved  in  the  suit;  for  if  one  had  a  right  to  remove 
the  cloud  and  to  enjoin  the  assessment  as  illegal,  for  the  same 
reasons  and  upon  the  same  evidence,  each  of  the  others  might 
obtain  relief:  but  there  was  no  such  common  pecuniary  interest 
as  authorized  them  to  unite  in  one  suit  and  obtain  the  relief 
demanded;  each  could  sue  alone,  and  the  others  were  not  neces- 
sary parties ;  this  was  not  an  action  respecting  a  common  fund, 
nor  to  assert  a  common  right,  nor  to  restrain  acts  injurious  to 
property  in  which  all  the  plaintiffa  had  a  common  interest*  In 
Ohio,  two  or  more  owners  of  separate  lots  assessed  for  a  local 
improvement  may  unite  in  an  action  to  restrain  the  enforcement 

1  Feck  c.  Beloit  Sch.  Dist.  No.  4,  ai  coadiuioDB  which  they  nich.    S«e  ilu 

Wis.  516.  Nnwcomb  v.  Horton,  18  Wu.  566,  vbich 

'  Barnei  d.  Beloit,  19  WU.  93,  91,  per  mniDtuna  tha  aanw  doctriae  u  Buon  k 

T)iiffDer  J,     It  is  impossible  Co  recondle  Beloit. 
the  reasODing  in  tbeie  two  cue>,  or  the 
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and  collection,  when  the  tax  is  claimed  for  the  same  reason  to  be 
invalid  as  to  all.^  In  Kansas  a  distinction  is  made  depending 
upon  the  nature  of  the  tax  itself.  If  the  tax  is  wholly  illegal, 
that  is,  illegal  as  applied  to  all  persons  and  property,  —  as,  for 
example,  a  tax  to  pay  the  interest  on  illegal  bonds, —  any  number 
of  taxpayers  may  unite  in  the  action.*  If,  however,  the  tax  is 
valid  as  a  tax,  —  as,  for  example,  the  ordinary  county  or  State 
tax,  —  and  becomes  illegal  for  some  cause  only  as  it  applies  to 
certain  persons  or  property,  then  each  person  severally  interested 
as  the  owner  of  distinct  and  separate  lots  of  land  must  sue  alone ; 
there  can  be  no  joinder  by  taxpayers  who  have  no  common  prop- 
erty.* In  Iowa  it  has  been  recently  held  that  taxpayers  owning 
separate  property  cannot  unite,  nor  can  one  sue  on  behalf  of  all 
others  similarly  situated,  in  an  action  to  restrain  the  enforcement 
and  collection  of  an  illegal  tax,  but  each  must  bring  an  action  for 
himself.* 

§  184.  *  270.  MiBoeUaneons  Cases.  Joinder  of  Holders  of 
Separate  Uens.  Creditors  of  Corporations.  A  few  other  miscel- 
laneous cases  of  distinct  interests  may  be  mentioned.  When 
several  persons  have  simultaneous  but  entirely  separate  me- 
chanic's liens  upon  the  premises  of  the  same  person  for  work 
done  and  materials  furnished  by  them,  they  cannot  all,  nor  can 
any  two  or  more  of  them,  unite  in  an  action  brought  to  enforce 
and  foreclose  such  liens  under  the  statute.^  Under  the  con- 
struction given  to  statutes  of  Ohio,  making  the  shareholders  in 
corporations  liable  in  certain  contingencies  to  the  creditors  of  the 
companies,  it  is  held  that  a  suit  should  be  brought  by  or  for  all 
the  creditors  who  come  within  the  conditions;  that  is,  all  these 

1  UpiDgton  V.  Oriatt,  24  Ohio  St.  232,         ^  Harsh  v.  Morgan,  1   Kan.  293,  298. 

247 ;  Glen  u.  WaddeU,  23  Ohio  St.  605.  The  following  are  further  illustrations  of 

^  Wyandotte,  etc  Bridge  Co.  v.  Wyan-  the  same  general  doctrine  :  actions  by  a 

dofcte,  10  Kan.  326 ;  Gilmore  v.  Norton,  10  stockholder  or  the   stockholders  against 

Eao.  491 ;  Gilmore  v.  Fox,  10  Kan.  .^09.  the  corporation  or  its  managing  officers ; 

'  Hadson  v.  Atchison  Cy.  Com'rs,  12  Osgood  v.  Maguire,  61  N.  Y.  524;  Yoong 

Kan.  140,  146,  147.  v.  Drake,  8  Hun,  61 ;  Dousman  v.  Wis.,  etc. 

^  Fleming  v.  Metshon,  36  Jowa,  413,.  Min.  Co.,  40  Wis.  418;  Rogers  v.  Lafay- 

416-420.    The  question  was  carefully  ex-  ette  Agric.  Works,  52  Ind.  296,  and  numer- 

amined  with  a  reference  to  numerous  de-  ous  cases  cited ;  Tippecanoe  Cy.  Com'rs 

cinons  of  equity  courts.    Cole  J.  dissented  v.  Lafayette,  etc.  R  R.,  50  Ind.  85 ;  action 

in  a  rery  able  opinion  containing  a  review  to  remove  a  cloud.  Pier  v.  Fond  du  Lac, 

of  all  the  authorities,  pp.  421-427.    For  38  Wis.  470 ;  action  by  one  firm  against 

ao  extended  discussion  of   this   subject,  another  firm  where  there  is  a  common 

see  1  Pom.  Eq.  Jur.  §§  259,  260,  265,  266,  partner,  Ford  v,  Stuart  Indep.  Sch.  DisL, 

270,  and  notes.  46  Iowa,  294. 
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creditors  should  actually  be  made  plaintifFa,  or  the  action  should 
be  in  the  name  of  one  for  the  benefit  of  all.* 


SECTION    SIXTH. 

WHO  MAT  BE  JOINED  AS  DBPENDAMTa 

§  185.  "  271.  Statutory  ProrUioiu.  The  sections  of  the  Tarions 
State  codes  and  practice  acts  which  piescribe  rules  for  the  proper 
selection  of  defendants  are  as  follows ;  one  of  them  is  found  in 
all  the  statutes,  and  expresses  the  doctrine  in  its  general  foim: 
"Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  determination,  or  settlement  of  the 
questions  involved  therein."  ^  To  this  general  declaration  thete 
is  added  in  a  few  States  the  following  particular  clause:  "And 
in  an  action  to  recover  the  possession  of  real  estate,  the  landlord 
and  tenant  thereof  may  be  joined  as  defendants,  and  any  person 
claiming  title  or  a  right  of  possession  to  real  estate  maybe  made  & 
party  plaintiff  or  defendant,  as  the  case  may  require,  to  any  such 
action."  '  The  codes  also  all  contain  the  following  provisions, 
either  embraced  in  a  single  sectiou  or  separated  into  two,  namely: 
"  Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants  j  but  if  the  consent  of 
any  one  who  should  have  been  joined  as  plaintiff  cannot  be 
obtained,  be  may  be  made  a  defendant,  the  reason  thereof  being 
stated  in  the  complaint.*  When  the  queation  is  one  of  commoD 
or  general  interest  of  many  persons,  or  when  the  parties  are  veiy 

I  Uauted  u.  Bnikirk,  IT  Ohio  St.  113.  ■  New  Totk.  {  IIS  (447,  ISOS,  ■»!); 
One  creditor  maj  sue  on  behtdf  of  &U  to  Scntli  Carulina,  {  141 ;  North  Carolim, 
eoforce  stock boldsra'  linbilitj  for  Dopaid  j  61  j  California,  S^'^i  C^tah,  Rat.  Sl, 
rabscriptiutui  in  California:  Bainea  d.  Bab-  1899,93914;  North  Dakota,  R«t.  Coilei, 
"       "  "  1899,  5  5S30;    South   Dkkota,  Ann.  St, 

1901,   £  6078;   MoDtana,   J  581;   Jdabo, 
Coda   Civ.   Pro,,  1901.  §3167;   Miaoori, 
Rev.  St.  1899,  i  543-2 
n»;  ^Oklahoma,  St.  1893,  §3908;         •  [;"  If  incb  a  defoDdant  auwen  ui<l 
WaahingtOD,  Bol.  Code,  f  4833,  ia  some-     admiu  the  aZIcgationa  of  tfa«  compUim, 
wbaC  different  form ;  Wyoming.  Rer.  St.,     and  asks  the  same  relief  ai  the  plainlilf, 
1899.  §3480;  Colorado,  {  11;  Arkansas,      he  will  be  regarded  aa  a  pbuDtiS  and  gins 
SHDd.  &  Hill's  Dii;.,  $  S630;  Coonecticnt,     relief  u  aueh :   Cole  v.  Gettingei  (1897). 
Gen,  St.,  1902.  JGIS;  Wisconsin,  St.,  1 898,     96  Wis.  5S9,  Tl  N.  W.  75.] 
g  2603  :  Indiana,  Burns'  St.  1901,  §  269; 
Keutuck/,  S  23.] 
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nnmerons,  and  it  may  be  impracticable  to  bring  them  all  before 
the  courts  one  or  more  may  sue  or  defend  for  the  benefit  of  the 
whole."  ^  Finally,  a  section  is  found  in  every  code  particularly 
referring  to  the  case  of  persons  severally  liable  on  the  same  in- 
strument, of  which  the  ordinary  form  is  as  follows:  "Persons 
severally  liable  upon  the  same  obligation  or  instrument,  includ- 
ing the  parties  to  bills  of  exchange  and  promissory  notes,  may 
all  or  any  of  them  be  included  in  the  same  action  at  the  option 
of  the  plaintiff."  * 

§  186.  *  272.  Subjeot-Matter  and  Plan  of  Treatment  herein. 
The  subject-matter  of  the  present  section  is  the  interpretation  of 
the  general  clauses  of  the  statute  quoted  above,  —  the  doctrine  of 
parties  defendant  in  its  general  scope  and  import, — the  general 
rules  which  prescribe  the  choice  and  direct  the  joinder  of  defend- 
ants in  civil  actions  of  all  kinds,  whether  legal  or  equitable.  The 
special  cases  described  in  the  other  clauses  of  the  statute, — 
namely,  that  of  one  person  suing  or  being  sued  as  the  repre- 

^  These  proritionii  are  thus  found  as  a  in  somewhat  different  fonn ;  South  Da- 

■uijifle  section  in  New  York,  §  119  (448) ;  kota,  Ann.  St,  1901,  §  6080,  same  form  as 

California,  §  382 ;  Soath  Carolina,  §  142 ;  in  North  Dakota ;  Arizona,  Bev.  St.,  1901, 

North  Carolina,  §  62;  Nevada,  §  14  (see  §  1306,  in  somewhat  different  form ;  Okla- 

page  81,  supra,  note  2) ;  Oregon,  $  381 ;  homa,  St,  1893,  §  3911 ;  Washington,  Bal. 

[Utah,  ReT.   St.,   1898,  §  2917;   North  Code,  §  4836;    Montana,  §  585;    Idaho, 

Dakota,  Rer.  Codes,  1899,  §  5232 ;  South  Code  Civ.  Pro.,  1901,  §  3171 ;   Wyoming, 

Dakota.  Ann.  St.  1901.  §  6079;  Arizona,  Bev.  St,  1899,  §  3483;  Colorado,  §  13;  In- 

Bev.  St,  1901,  §  1313;  Montana,  §  584;  diana,Bam8'  St,  1901,  §  271 ;  Wisconsin, 

Idaho,  Code  Cir.  Pro.,  1901,  §  3170;  Colo-  St,  1898,  §  2609.^    In  California,  §  383, 

rado,  §  12;  Indiana,  Boms'  St.,   1901,  is  the  same,  adding,  "  and  snreties  on  the 

f  270;  Wisconsin,  St,  1898,  §  2604.^    In  same  or  separate  instruments,"  after  the 

the  following  States  thej  are  separated  words "  promissory  notes."    For  the  corre- 

into  two  sections,  corresponding  to  the  two  sponding  sections  in  the  codes  of  Kentucky, 

paragraphs  of  the  text :  Ohio,  §§  36, 37 ;  Iowa,  and  Missonri,  see  infra,  §  *  403.    In 

^^^^'^''^f  §§  37,  38 ;  Iowa,  §§  2548,  2549 ;  these  codes  the  change  in  the  common- 

[Nebraska,  §§  42,  43 ;  Kentucky,  §§  24,  law  doctrine  is  carried  to  a  much  greater 

25;  Oklahoma,  St,  1893,  §§  3909.  3910;  length;   the  distinctions   hetween  joint, 

Washington,  Bal.  Code,  §§  4833,  4834;  joint  and  several,  and  several  liabilities 

WTomiDg,  Bey.  St.,  1899,  §§3481,3482;  are  utterly  abrogated.    The  same  radi- 

Arkansas  Sand.   &  Hill's  Dig.,  §§  5631,  cal  change  is  made  in  North  Carolina. 

5632;  Connecticut,  Gen.  St,  1902,  §§  617,  "  §  63  a.    In  all  capes  of  joint  contract  of 

6I9.3    "^^^  Missonri  code  contains  only  co-partnen  in  trade  or  others,  suits  may 

the  first  paragraph.  Rev.  St.,  1899,  §  544.  be  brought  and  prosecuted  on  the  same 

*  New  York,  §  120  (454) ;  Kansas,  §  39 ;  against  all  or  any  number  of  the  persons 

Kebraska,  §  44 ;  Ohio,  §  38 ;  Oregon,  §  36 ;  making  such  contract''    Placing  "  co-part- 

^uch  Carolina.  §  143;  North  Carolina,  ners "  in  the  same  position  as  "joint  ten- 

§  6*) ;  Nevada,  §  15 ;  [Minnesota,  St,  1894,  ants  "  and  "  tenants  in  common,"  is  a  very 

§  5166,  '*and  sureties  on  the  same  instru-  strange  provision,  and  was  doubtless  an 

meat;"  Utoh,  Bev.  St,  1898,  §  2918;  oversight 
Korth  Dakota,  Bev.  Codes,  1899,  §  5223, 


268  CIVIL  BEMEDIBB. 

sentative  of  others,  and  that  of  persons  severally  liable  npon  the 
same  instrument  —  will  be  separately  discossed  in  the  two 
sections  which  follow  the  present  one. 

§  1S7.  *  286.  Intent  and  Object  of  LeEtalnUon.  Principle  of  Ccn- 
■tmottoa.  CoDolaalona  Readied  In  FreoedlnK  Section  Adopted  and 
Repeated  here.  CliaiigeB  ISade  nhonld  apply  to  aU  AoUona.  Posi- 
tion of  Coorti.  What  is  the  general  intent  and  object  of  the 
legislation  in  reference  to  parties  defendant,  taken  aa  a  whole? 
What  principle  of  construction  should  be  adopted  in  arriving  at 
the  practical  meaning  and  effect  of  the  various  provisioua  of  the 
State  codes  already  quoted?  These  questions,  which  are  cer- 
tainly fundamental,  were  thoroughly  discussed  in  the  last  section, 
and  a  reiteration  of  the  reasoning  there  presented  would  be  eo- 
tirely  useless.  It  cannot  be  doubted  that  the  legislature  proposed 
to  itself  the  same  object,  and  was  actuated  by  the  same  intent, 
in  the  rules  which  it  has  prescribed  for  defendants  as  in  those 
which  it  haa  adopted  for  plaintiffs.  I  dwell  upon  the  fact,  which 
is  apparent  upon  the  most  cursory  reading,  that  the  clauses  cod- 
ceming  defendants  are  more  full  and  detailed,  and  more  clearly 
set  forth  the  equitable  doctrines,  than  those  concerning  plaintifb. 
This  fact  is  very  obvious  when  we  refer  to  the  subeequeot  sec- 
tions of  the  codes  defining  the  forms  of  judgments,  and  authoriz- 
ing a  severance  among  the  parties  in  rendering  judgment,  and 
also  when  we  refer  to  the  special  provisions  in  many  codes  which 
utterly  abolish  the  ancient  legal  distinctions  between  joint,  joint 
and  several,  and  several  liabilities.  The  conclusions  reached  in 
the  preceding  section,  and  repeated  here,  are  the  following:  The 
legislature  does  not  seem  to  have  intended  to  abandon  the  ancient 
doctrine  in  respect  to  joint  and  several  rights;  and,  in  fact,  the 
complete  adoption  of  the  equitable  principles  which  regulate 
the  union  of  parties  would  not  require  such  a  change,  for  in 
equity,  as  well  as  in  law,  aU  persons  having  a  joint  right  must 
in  general  unite  in  a  suit  to  enforce  that  right.  The  legislature, 
on  the  other  hand,  does  seem  to  have  intended  to  effect  a  change 
more  or  leas  thorough  in  the  common-law  rules  which  determine 
the  differences  between  joint,  joint  and  several,  and  seveisl  lia- 
bilities, and  which  regulate  the  selection  and  union  of  defendants 
in  the  case  of  one  or  the  other  of  these  liabilities.  This  intent, 
suificiently  indicated  in  all  the  codes,  is  placed  beyond  a  doubt 
by  tbe  express  provisions  of  others.    The  general  conclu^ons 
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of  the  discussion  concerning  plaintiffs,  found  in  the  last  preced- 
ing section,  are  equally  true  of  parties  defendant.     Believing 
them  to  be  a  correct  interpretation  of  the  codes,  I  adopt  them 
here   without  any  unnecessary  repetition   of  the  reasoning  by 
which  they  were  established.^    The  rules  which  the  legislatures 
have  put  into  a  statutory  form  are  confessedly  the  general  doc- 
trines of  equity  concerning  defendants.'    They  apply  in  terms 
to  the  civil  action  appropriate  for  the  pursuit  of  all  remedies; 
no  exceptions  are  made  or  suggested.     The  design  of  the  legis- 
lature is  therefore  plain,  that  these  equitable  doctrines  and  rules 
should  be  controlling  in  all  cases,  and  should  not  be  confined 
to  actions  which  are  equitable  in  their  nature.    It  must  be  con- 
fessed at  once,  however,  that  this  conclusion  has  not  been  ac- 
cepted by  all  the  coui-ts,  nor  in  its  full  extent,  perhaps,  by  any. 
The  general  expressions  of  the  codes,  although  their  main  design 
is  evrident  enough,  have  not  been  regarded  as  sufficientiy  explicit, 
detailed,  and  peremptory  to  abrogate  and  sweep  away  all  of  the 
long-settied  particular  rules  of  the  former  system.     In  other 
words,  the  change,  as  it  has  been  wrought  out  by  judicial  de- 
cision, has  been  made  partial  and  incomplete,  and  has  been  far 
more  radical  and  perfect  in  certain  of  the  States  than  in  others. 
It  is  impossible  to  lay  down  in  an  explicit  manner  any  more  defi- 
nite principle  of  interpretation  than  that  here  given.     The  actual 
position  of  the  courts  must  be  learned  from  their  decision  of  par- 
ticular cases,  and  from  the  special  rules  concerning  defendants  in 
varions  classes  of  actions  which  have  been  established  by  them, 
and  which  will  be  detailed  in  the  following  portions  of  this 
section.' 

^  Seeiv/ira,  f§*196-*200.  termine  who  is  liable,  and  who  is  Dot, 

'  [In  Demarest  v.  Holdeman  (1901)>  except  npon  a  faU  hearing  in  which  all 

157  Ind.  467,  62  N.  £.  17,  it  was  said  that  the  persons  in  any  waj  affected  or  inter- 

the  section  of  the  code  proyidin|^  that  anj  ested  are  before  the  court,  equity  permits 

person  may  be  made  a  defendant  who  has  the  joinder  of  all  those  so  related  to  the 

or  claims  an  interest  in  the  controversy  controversy,   and  who  have  a   common 

idverae  to  the  plaintiff,  or  who  is  a  neces-  interest  in  some  one  or  more  branches 

>arv  party  to  a  complete  determination  or  of  it/'j] 

settlement  of  the  questions  involved,  is  '  The  general  theory  of  the  codes,  and 

substantially  a  re-enactment  of  the  rules  the  principles  of  the  new  procedure  in 

goTeming  pleadings  in  chancery,  and  they  respect  of  parties  defendant,  are  discussed 

apply  to  aU  suits  at  law  as  well  as  in  with  more  or  less  fulness  in  the  following 

equity.    And  "where  the  subject  of  the  cases:    Wilson  v.  Castro,  31   CaL  420; 

action  has  become  so  complicated  and  en-  Bowers  v.  Keesecher,  9  Iowa,  422 ;  Nelson 

tangled  that  the  rights  of  the  parties  are  v.  Hart,  8  Ind.  293 ;  Braxton  v.  State,  25 

i&rolved  in  donbt,  and  it  is  difficult  to  de-  Ind.  82 ;  Tinkum  t^.  O'Neale,  5  Nev.  93; 
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Particular  Rulea  and  Loctrima. 
§  188.  *  287.  How  take  AdTantase  of  Non)Olad«r  of  Dafendanti. 
WalTer.  Power  of  Court  herein.  Before  proceeding  to  the  ez> 
amination  in  detail  of  the  particular  rules  and  doctrines  as  to 
defendants,  which  have  been  established  by  judicial  decision,  1 
shall  inquire  how  the  questions  may  be  raised  in  the  progress  of 
an  action;  when  the  objection  of  a  misjoinder  or  a  nonjoinder  is 
waived ;  and  what  is  the  effect  of  such  an  error  in  the  proceed- 
ings, if  properly  brought  before  the  court  for  adjudication.  I 
have  already  quoted  and  diacusaed  the  statutory  provisions  which 
prescribe  the  modes  of  raising  the  questions  in  reference  to 
plaintiffs;'  and  the  same  rules  exist  in  the  case  of  defendants, 
for  the  language  of  the  codes  in  defining  these  methods  applies 
alike  to  both  parties.^  It  was  shown,  in  the  paragraphs  referred 
to,  that  "defect"  of  parties  refers  solely  to  the  now- joinder  of  the 
proper  plaintiffs  or  defendants,  —  to  the  fact  of  too  few  parties. 
This  construction  is  universal.^  It  is  settled  by  an  overn-helm- 
ing  and  unanimous  array  of  authorities,  (1)  that  if  the  defect  of 
parties  defendant  —  as  thus  defined  —  appears  on  the  face  of  the 
complaint  or  petition,  the  defendant  who  desires  to  raise  the 
question  must  demur  upon  that  specific  ground,  an  aUegatioD  of 
the  defect  in  the  answer  as  a  defence  being  nugatory;  (2)  wben 
the  defect  does  not  thus  appear  on  the  face  of  the  plaintiff's 
pleading,  the  defendant  must  raise  the  objection  in  his  answer  as 
a  defence;  and,  (8)  if  both  of  these  methods  are  omitted,  or  if 
one  of  them  is  employed  when  the  other  is  proper,  the  defendant 
waives  all  objection  to  the  defect  or  nonjoinder.*    In  no  case  can 

8m«tten  c.  B&ine;,  U  Ohio  St.  987, 191 1  Diit  Tp.  n.  Pntt,  IT  Ion,  le ;  Btoi  i. 

Union  Bftnk  v.  Belt,  U  Ohio  St.  SOO,  311.  Rodabaagh,  IT  lora,  59. 

Where  a  demand  exists  in  favor  of  a  firm,  ■  Ibid. ;  Traesdale  b.  Rhodai.  S6  Wia. 

and  one  partaor  tefnoea  to  joia  aa  a  plaio-  SIS,  219,  £20.     Read  v.  Sang,  II  Wii.  679, 

tifE,  he  inaj  be  made  a  defendant  in  an  laid  down  a  different  rule,  bat  the  Wif- 

ocdicarj  legal  action  bronghc  b;  Iiia  co-  consio  coart  ii  now  in  harmonj  with  Ibow 

paitnen   to   recorer    the  debt.     Hill   v.  of  all  the  other  StatM.     8«e  also  Hanh  a 

Manih,46  lad.  21S.    This  ruling,  ia  my  WaapacaCy.  Snp..38  Wi(.S50:  Gnai  W. 

oinnioQ,  exhibits  the  tras  intent  of  the  ComponndCo. «.  £tnalnr  Co.,tOid.371 

codes  JD  the  clearest  possible  manner.  '  Berier  v.  Dillingham.   l8Wii>.S!f: 

>  See  aupra,  §§  *206,  •SOT.  BiiThop  v.  Hilwankee,  IS  Wis.  431 ;  Con! 

'  See  the  citations  from  the  codes,  and  f.  Hineh,  IT  Wis.  403;  Carney ■.  I^ Cim. 

the  case»  collected  tupm,  S|*20S,  •SOT;  etc.  K.  Co.,  IS  Wia.SOSj  lawrj  v. hitre. 

Hill  V.   Monh,  46   Ind.  'IM;  Mornnn  v.  13  Minn.  555;  Mitchell  v.  Bank  of  M 

Carroll.  35  lown.  SS,  S4.  SS ;   Beckwith  c.  Paul,  T  Minn.  S5! ;  Carr  v.  WaUniD,  H 

Datgels,  18  Iowa,  303 ;  SiuDX  C'Aj  8ch.  Ho.  393 ;  MakepMoe  o.  Datis,  3?  bi 
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this  objection  be  raised  by  a  demurrer  on  the  ground  that  the 
pleading  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.^  Although  this  rule  is  so  firmly  settled,  yet  if,  on  the 
trial,  or  even  on  appeal,  the  court  sees  that  other  parties  are 
indispensable  to  a  full  determination  of  the  questions  at  issue, 

it  may,  on  its  own  motion,  even  though  the  defect  has  not  been 
pointed  out  by  answer  or  demurrer,  order  the  additional  parties 
to  be   brought  in.'    This  power  is  expressly  given  by  all  the 

352 ;  LitUe  v.  Johnson,  26  Ind.  170 ;  John-  man  (1898),  54  S.  C  203,  32  S.  E.  301  ; 

son  V.  Britton,  28  Ind.   105  ;    Shane  v.  nor  by  objection  to  testimony  at  the  trial : 

Lowry,  48  Ind.  205, 206 ;  Strong  v.  Down-  IMckerson  v,  Spokane  (1901),  26  Wash, 

ing.  34  Ind.  300 ;  Turner  v.  First  National  292,  66  Pac.  381 ;  Greene  v.  Finnell  (1900). 

Bank,  26  Iowa,  562  ;  Hoeley  v.  Black,  28  22  Wash.  186,  60  Tac.  144 ;  nor  by  an  af- 

N.  T.  438 ;  Kingsland  v.  Braisted,  2  Lana.  firmatire  defence  setting  np  a  novation  : 

17  ;  Sager  v.  Nichols,  1  Daly,  1 ;  Bridget;.  Scott  v.  Hallock  (1897),  16  Wash.  439,  47 

PajBon,  5  Sandf.  210;  Lewis  v.  Williams,  Pac  968. 

3  Minn.  151 ;  Hier  v.  Staples,  51  N.  Y.        In  State  ex  rel.  v.  Metschan  (1896),  32 
136 ;  Fort  Stanwiz  Bank  v,  Leggett,  51  Ore.  372, 46  Pac.  791,  the  court  said  :  **  At 
N.  Y.  552 ;  Potter  v.  EUice,  48  N.  Y.  321 ;  common  law  a  demurrer  for  want  of  neces- 
Payisich  v.  Bean,  48  CaL  364 ;  Kntenberg  sary  parties   defendant  was  required  to 
r.  Main,  47  Cal.  213 ;  Gillam  o.  Sigmau,  point  out,  either  by  name  or  in  some  other 
S9  CaL  637.    See,  however,  Muir  v.  Gib-  definite  way,  from  the  facts  stated  in  the 
son,  8  Ind.  187 ;  Shaver  v.  Brainard,  29  bill,  those  who  should   have  been,  and 
Barb.  25.    Also,  Hardy  v.  Miller,  1 1  Neb.  were  not,  made  parties  to  the  suit,  so  as 
99.5 ;  Black  v.  Duncan,  60  Ind.  522 ;  Gil-  to  enable  the  plaintiff  to  obviate  the  objeo- 
Wt  V.  Allen,  57  Ind.  524 ;  Hardee  v.  Hall,  tion  by  bringing  them  in  ;  and  this  rule 
12  Bash,  327  :  Roes  o.  Linder,  12  8.  C.  592 ;  has  not  been  abrogated  by  the  provisions 
[Beach  v.  Spokane  Ranch  Co.  (1901),  25  of  the  code."    And  in  Jaeger  v.  Sunde 
Mont  379,  65  Pac  111;   Coddington  v.  (1897),  70  Minn.  356,  73  N.  W.  171,  the 
Canaday  (1901),  157  Ind.  243,  61  N.  E.  court  said:  "Under  the  code,  as  under 
567;  Wyman  v.  Herard  (1899),  9  Okla.  the  old  chancery  practice,  a  demurrer  for 
35, 59 1^.  1009.  defect  of  parties  defendant  is  bad  if  it 
Unless  the  objection  of  defect  of  parties  does  not  in  some  suitable  manner  point 
defendant  is  made  before  trial,  it  is  waived:  out  the  persons  who  ought  to  be  made 
ThoiBton  V.  Thurston  (1894),  58  Minn.  defendants.'Q 
279.  59  N.  W.   1017;  Bignold  v.  Carr         >  Leedy  v.  Nash,  67  Ind.  311. 
(1901).  24  Wash.  413, 64  Pac.  519.   Where         *  [An  important  case  dealing  with  the 
the  ease  was  tried  without  the  objection  question  of  waiving  defects  of  parties  de- 
being  made,  it  was  waived :  Lawrence  v,  fendant,  has  very  recently  been  decided 
Congiegational  Church  (1900),  164  N.  Y.  by  the  New  York  Court  of  Appeals.  Stein- 
115,58N.E.  24;  Bowers.  Cassels  (1900),  bach  v.  Prudential  Ins.  Co.  (1902),  172 
59  Neb.  620. 81  N.  W.  622.    The  objection  N.  Y.  471,  65  N.  E.  281.    One  Fehrman 
of  defect  of  parties  defendant  must  be  was  indebted  to  the  plaintiff,  and  to  secure 
made  by  answer  or  demurrer  or  it  is  the  debt  a  policy  of  insurance  was  taken 
waired:  Henderson  o.  Tnmgren  (1894),  9  out  in  the  defendant  company  upon  the 
i'tah,  432.  35  Pac.  495 ;  Ayres  v.  Duggan  life  of  said  Fehrman >  the  plaintiff  agree- 
(1899),  57  Neb.  750,  78  N.  W.  296;  Fits-  ing  to  pay  the  premiums  in  considera^ 
gerald  v.  Fitzgerald,  etc.  Co.  (1895),  44  tion  of  the  policy  being  made  payable  to 
Neb.  463,  62  N.  W.  899.    The  question  her.    Plaintiff  paid  the  premiums  under 
cannot  be  raised  by  a  motion  for  a  non-  the  alleged  representations  by  defendant 
rait:  Fourth  Nat.  Bank  v  Mayer  (1896),  tl  at  she  was  the  beneficiary  of  the  policy, 
100  Ga.  87, 26  S.  £.  83 ;  Shnll  v.  Cangh-  and  she  did  not  know  until  after  the  death 


272  CIVIL  BGHEDIES. 

codes,  aud  wob  a  familiar  doctrine  of  the  equity  proceilare.  The 
language  of  the  statutes  is  certaialy  broad  enough  to  permit 
the  exercise  of  this  power  in  legal  as  well  aa  in  equitable  actions; 

of  Fehrman  that  »aid  policj  wm  not  pay^  to  take  the  objection  that  tikere  ii  a  itSm 
alile  to  hsr  by  its  tenni.  She  therefore  of  pftrtiee  by  demarrer  or  snawer,  wairei 
broDghC  action  agaioat  the  company  to  on  hia  part  any  objeccion  to  the  grantiiig 
have  the  poIicyieformedtOMtotubetitate  of  relief  on  that  groond,  bat  when  ihe 
hei  in  place  of  the  estate  of  the  deceaied  granting  of  Telief  againat  him  wonld  prejn- 
aa  beneflciaty  of  the  policy,  and  for  jndg-  dice  the  nghta  of  othera,  and  tbeir  rigbti 
ment  on  the  policy  aa  reformed.  The  cannot  be  saved  by  the  jndgmeDt  and  tin 
personal  representatives  of  Fehrman  irere  eontroreraj  cannot  be  completely  ieut- 
not  joined  as  defendants.  The  company  mined  without  their  preiance,  tbe  coiut 
did  not  raise  the  qaBstion  of  Qonjoinder  most  direct  them  to  be  made  putieibefon 
by  answer  or  demarrer,  bat  at  the  close  of  proceeding  to  jndgmenc.'  ...  A  con)- 
tb«  evidence,  on  the  trial,  moved  the  coart  plete  determination  of  a  controTcnj  au- 
to dismiss  tbe  complaint  by  reason  of  the  not  be  had  where  there  are  perwnts,  not 
detect  of  parties  defendant.  The  motion  parties,  whose  rights  most  be  determined, 
waideuiedand  defendant  excepted.  After  ia  form  at  least,  at  the  same  time  that  ibg 
affirmance  by  the  Appellate  Diviaioa,  two  rights  of  the  parlies  to  tbe  action  an 
ot  tbe  justices  dissenting,  the  defeadant  determined  accordinf;  to  the  policj  nndei 
came  to  the  Coart  of  Appeals.  eoniideratioii,  as  it  was  written,  the  p«^ 
The  conn,  by  Vaan,  J.,  said :  "  By  the  aonal  representatires  ot  Mr.  Fehnnan  an 
judgments  below  the  names  o[  the  bene-  entitled  to  the  proceeds,  yet  the  jadgmeot 
ficiariaa  in  a  policy  ot  life  insaraoce  were  below,  rendered  withont  notice  to  tbem, 
•tricken  ont  and  the  name  of  a  stranger  takes  the  policy  away  from  them  tni 
tabstituted  as  sole  beneficiary  witfaoat  gives  it  to  the  plaintiff.  They  had  a  m^ 
making  Che  former  parties  to  the  action  or  terial  intereit  in  the  snbject-maCler  of  tb« 
giving  them  an  opportnaitj  to  be  heard,  actiuo.  yet  they  were  deprirad  of  ilwilboul 
This  has  been  done  npon  the  ground  that  an  opportunity  to  be  beard  and  were  oK 
the  insurance  company,  which  is  the  sole  in  judgment  without  being  sned.  Wble 
defendant,  waived  the  objection  that  there  they  are  not  bonnd  b;  the  judgment  whuii 
was  a  defect  of  parties  defendant  b;  not  doesallthisin  form.stiU  the  determiDsncs 
taking  it  either  by  demarrer  or  answer  as  of  the  controversy  ii  necessarily  incoiD- 
provided  by  lectioD  199  of  the  Code  of  plete  because  they  are  not  bonnd.  .  . 
Civil  Procedure.  That  section,  however,  The  personal  repreuntatirea  of  Fehrmu 
maet  be  read  ia  connection  with  section  were  necessary  parlies  and  the  court  should 
4 SS,  which  prov idee  that  'The  court  may  havedismissed  the  complaint  nnliMwitliiD 
determine  the  controversy,  as  between  the  a  reasonable  time  they  were  brought  in, 
parties  before  it,  where  it  can  do  so  with-  not  necessarilj  for  the  protectioa  of  tin 
oat  pcejadice  to  the  rightsof  others,  orbj  defendant,  aa  it  had  neglected  its  ligbts. 
saving  their  rights  ;  but  where  a  complete  bat  for  their  own  protection,  as  well  u 
determination  of  the  controversy  cannot  the  seemly  and  orderly  administrali™  i>f 
be  had  without  the  presence  of  other  par-  jnatice." 

ties,  the  conrt   must  direct  them   to   be        A  dissenting  opioioD  was   wiittoi  by 

bronght  in.'    The  apparent  inconsistency  Haight,  J.,  in   which  two  justicsa  ros- 

hetween  these  sections  was  the  subject  of  Eurred,  holding  that  the  opinion  ol  ib« 

controversy  befure  the  courts  for  a  long  court  practically  annulled  section  *9i  d 

time,  but  we  thiok  it  was  dispelled  by  ihe  the  Code  of  Civil  Procedtu«. 
jadgmentinOsCerhoudtu.  Board  of  Super-        See  Hannegan  v.  Roth  (1896),  II  Wssb 

visurs  of  the  Conoty  of  Ulster  |9S  N.  Y.  695,  «4  Pac  356,  where  it  was  held  il»< 

239.243).  .  .  .  In  reversing  the  jadgiuent  the  complaint  would  not  be  diamiMed.bol 

in  favor  of  the  taxpayers  we  said :   'Con-  would    be    retained   nntil  tba  nsMWy        i 

struinicseclioas45aand499togetheT, tbeir  putiea  ihoald  be  brought  in.] 
meaoiag  is  that  a  detendant,  by  omitting  | 
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but,  practically,  the  courts  confiue  its  operation  to  the  latter 
class. ^  When  the  defendant  sets  up  in  his  answer  the  defence 
of  nonjoinder,  he  must  state  the  names  and  places  of  residence 
of  the  other  persons  whom  he  alleges  to  be  necessaiy  defendants. 
This  old  rule  of  the  common-law  pleading  has  not  been  altered 
by  the  new  legislation.' 

§  189.    *  288.    Consaquenoes  of  Konjolnder  of  Defendants.      The 
foregoing  being  the  methods  of  raising  the  questions  as  to  a 
defect  of  parties  defendant,  the  inquiry  arises,  What  is  the  effect 
of  such  defect  when  established  in  either  of  these  methods  ?    If, 
upon  demurrer,  it  is  held  that  the  plaintiff  has  failed  to  unite  all 
the  necessary  defendants,  he  will  be  permitted  to  amend,  as  a 
matter  of  course,  upon  the  terms  as  to  costs  prescribed  by  the 
practice.     When  the  defence  is  set  up  in  the  answer,  the  same 
opportunity  is  given  to  the  plaintiff  to  amend,  and  to  reconstruct 
his  action.     If  the  defect  is  not  removed  in  this  manner,  it  will 
certainly  defeat  any  legal  action,  although  not  necessarily,  per- 
haps, an  equitable  one.     Undoubtedly,  the  codes,  adopting  the 
doctrine  of  equity  tribunals,  and  extending  it  to  all  cases,  permit 
the  court  in  its  discretion  to  retain  the  cause,  under  such  cir- 
cumstances, until   the  other  necessary  parties  are  brought  in, 
instead  of  dismissing  it  altogether.     It  is  plain  that  the  language 
of  the  statutes  is  general,  and  embraces  all  species  of  actions, 
no  exception  being  expressed  or  intimated ;  and  there  can  be  no 
pretence  that  it  is  not  as  practicable  and  as  easy  to  deal  with 
legal  actions  in  this  manner  as  with  equitable  suits.    Practically, 
however,  the  authority  thus  given  to  the  courts  is  restricted  to 
equitable  actions,  while  legal  actions  are  disposed  of  in  the  same 
manner  and  by  the  same  rules  as  before  the  reformed  system  was 

^  As  illastrations,  see  Moir  v.  Gibson,  N.  Y.  S.  861.    Where  such  an  answer  was 

8  Ind.  187 ;    Shaver  v,  Brainard,  29  Barb,  defective  in  certain  particulars,  although 

S5 ;  O'Connor  v.  Irvine,  74  CaL  435,  443,  it  conveyed  the  information  needed,  and 

where  it  was  held  that  the  failure  of  the  all  the  requisites  of   the    defence  were 

court  on  its  own  motion  to  order  necessary  proved  on  the  trial,  the  defect  was  held 

parties  brought  in,  although  the  defend-  cured.     Wooster  v.  Chamberlin,  28  Barb. 

iDU  omitted  to  raise  an  objection  of  defect  602.    It  has  been  held  in  Indiana  that  a 

of  parties  by  demurrer  or  answer,  was  demurrer  to  the  complaint,  on  the  ground 

fatal  to  the  judgment.   See  also  Osterhondt  of  a  nonjoinder  of  defendants,  must  also 

V.  Ulster  Cy.  Sup.,  98  N.  T.  239 ;  Pirason  show  who  ought  to  have  been  added  as 

^Gillespie  (Supreme,  1889), 4  N.Y.SuppL  defendants,  and  that,  foiling  to  do  so,  it 

691 ;  O'Fallon  v.  Clopton,  89  Ma  284.  wiU  be  overruled.    Willett  v.  Porter,  42 

'Kingsland  v.  Braisted,  2  Lans.  17;  Ind.  250, 254;  Nicholson  v.  Louisville,  etc. 

Schwartz  v.  Wechler  (Com.  PI.  1892),  20  By.  Co.,  55  Ind.  504. 

18 
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adopted,  —  that  is,  the  nonjoinder  of  a  necesaary  defendant, 
when  not  ciired  by  amendment,  defeats  that  action,  although  it 
does  not  destroy  the  cause  of  action.  It  may  be  inBtmctiTe  to 
compare  these  results  with  the  provisions  of  the  new  English 
procedure,  which  declare  that  under  no  circumstances  shall  a 
canse  be  defeated  or  dismissed  on  account  either  of  a  noDJoinder 
or  of  a  misjoinder  of  parties.' 

§  190.  *  289.  Misjoinder  of  DefendanU.  Two  Cum  botela. 
Two  Aspects  of  Xroe  Case  of  TeotuUoal  Ulajoluder.  I  pass  HOW  to 
the  misjoinder  or  improper  uniting  of  defendants.*  Two  cases 
present  themselves  which  might  perhaps  be  regarded  as  falling 
under  this  head:  namely,  (1)  Where  all  of  the  defendants  are 
improperly  sued;  and,  {2)  Where  one  or  more  are  properly  sued, 
and  the  others  are  improperly  joined  with  them.  The  latter  only 
is  a  true  case  of  technical  **  misjoinder. "  The  first  is  the  ordi- 
nary case  of  an  action  entirely  misconceived,  and  tJie  complaint 
or  petition  failing  to  disclose  any  ground  for  relief,  bo  that  all 
the  defendants  jointly  or  each  of  them  separately,  according  to 
the  circumstances,  might  either  demur  for  want  of  sufficient 
facts,  or  move  to  dismiss  the  action  on  the  trial.  Such  a  case 
does  not  fall  within  the  special  rules  of  procedure  which  relate 
to  parties^  but  is  to  be  determined  by  the  general  doctrines  of 
the  law  defining  rights  and  liabilities.  The  second  of  the  t'^o 
cases  just  described  does  come  within  the  subject-matter  o( 
parties  defendant,  and  is  to  be  considered  under  two  aspects, 
which  give  rise  to  two  very  different  classes  of  questions.  Tbeae 
two  aspects  are  the  following :  It  being  supposed  that  one  or  more 
defendants,  whom  I  will  call  A.,  are  properly  sued,  and  that  one 
or  more  others,  whom  I  will  call  B.,  are  improperly  joined  in  the 
action,  the  matters  for  consideration  which  can  possibly  arise  from 
these  facts  are:  (1)  How  shall  the  proper  defendants.  A.,  take 
advantage  of  the  error,  and  what  effect  (if  any)  will  it  bave 

1  The  "Snprem«  Coart  of  JadicaCara  inproperlj  DniMd.  the   defendut  iluU 

Act"  of  1873;   Sehedale,  Rale  9.     QSee  hare  judgment  againit  them  for  co^\ 

mlso    Steiubsch   v.    Prudential    Idr.   Co.  if  deCendantt,  thej  nv  ^■■''eiiii  ^"^  ^'* 

(1902),  173  N.r.471,6S  N.  £.  SSI;  Hsd-  their  coeti  egeiiut  the  pleiotifr.    Tbiiii 

cegen  v.  Both  (1896),  IS  Watb.  69i,H  cmnTing  oat  the  trne  ipiritof  tberafi>r>: 

Pac.  256.^  it  fnU;  snitaini  the  theoretical  paiM" 

^  The  edminible   nile  ii  adopted   in  taken  in  the  text,  and  might  well  b«  lit- 

North  Carolina  that  a  nii-ioiodet  of  par-  lowed  in  all  the  Staui.    Green  v.  CnM 

tie*,  either  plumiffi  nr  defeDdauU.  shall  69  N.  C.  294,  398. 
never  defeat  any  actum.    U  plaiotiA  are 
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upon  their  rights  ?  and,  (2)  How  shall  the  improper  defendants, 
B.,  raise  the  objection,  and  what  effect  (if  any)  will  the  error 
have  upon  their  rights  ?  It  is  plain  that  these  two  sets  of  de- 
fendants occupy  veiy  dissimilar  positions  in  the  action ;  that  their 
rights  are  very  different,  and  that  while  the  latter  are  entitled  to 
full  relief,  the  former  may  not  be  in  the  least  injured  or  affected 
by  the  misjoinder.  Much  confusion  in  practice  has  resulted  from 
the  neglect  to  distinguish  between  these  two  cases. 

§  191.    *  290,    Sitnatioxi  of  Defendants  properly  Sued.     Change 
in  Common-Iia'«7  Role  herein.     Dootrlne  ItaitabUshed  by  the  Cases. 

Proceeding  to  the  discussion  of  these  two  cases  separately,  I 
shall  state  the  rules  established  in  respect  to  the  first  of  them, 
and  shall  illustrate  by  a  striking  example  the  extent  to  which 
the  common-law  doctrines  have  been  changed  by  the  reformed 
procedure.  When  a  legal  action  is  brought  against  two  or  more 
defendants  upon  an  alleged  joint  liability,  even  though  based 
upon  VL  joint  contract^  and  one  or  more  of  them  are,  so  far  as  they 
are  individually  concerned,  properly  sued,  but  the  others  are 
improperly  united,  the  defendants  properly  sued  have  no  cause 
of  complaint  whatsoever,  in  any  form,  on  account  of  the  misjoin- 
der; they  cannot  demur  or  answer  for  defect  of  parties,  because 
there  is  no  ^^ defect;"  they  cannot  demur  generally  for  want  of 
sufficient  facts,  because  sufficient  facts  are  averred  as  against 
them;  they  cannot  demur  or  answer  on  account  of  this  mis- 
joinder,  because  that  particular  ground  of  objection  is  not  pro- 
vided for  by  the  codes.  ^    If  on  the  trial  the  cause  of  action  is 

^  An  exception  must,  of  course,  be  him  as  co-defendant.  The  provision  aa- 
made  of  those  codes  which  expressly  thorizing  a  demurrer  for  the  misjoinder 
proride,  as  a  distinct  canse  of  demnrrer  of  parties  defendant  is  taken  from  the 
or  defence,  the  mUjoinder  of  parties,  —  system  of  equity  pleading  which  formerly 
osmeij,  Missouri,  California,  [also  New  prevailed.  Under  that  system  such  de- 
Tork,  Nevada,  Colorado,  Idaho,  Montana,  mnrrer  could  be  interposed  only  by  the 
Utah,  and  Wyoming.  See  §  *206,  ante,  party  who  was  improperly  made  a  de- 
note. See  O'Brien  v.  Fitzgerald  (1894),  fendant.  The  defendant  against  whom 
143  N.  T.  143,  38  N.  £.371.  there  was  a  sufficient  complaint  could  not 

See,   however,    Grardner   v.    Samuels  object  that  others  who  had  no  interest  in 

(1897),  116  Cal.  84,  47  Pac.  935,  a  case  the  subject-matter  of  this  suit  were  made 

decided  under  a  code  making  misjoinder  defendants,  unless  it  also  appeared  that 

of  parties  a  cause  for  demurrer.    The  his  interests  were  affected  thereby.    This 

court  eaid:  *'The  complaint  sufficiently  ground  of  demurrer  is  authorised  by  the 

states  a  cause  of  action  against  the  de-  code  of  Missouri,  and  it  is  held  in  that 

fendant  Samuels.     It  is  urged    by  the  State  that  the  former  rule  in  equity  is  to 

respondent,  however,  that  the  demurrer  be  followed.    (Ashby  v,  Winston,  26  Mo. 

of  Samuels  was   properly  sustained   by  210.)"     See  also  Ruffatti  v.  Lexington 

nason  of  the  misjoinder  of  Morris  with  Mining  Co.  (1894),  10  Utah,  386,  37  Fac. 
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proved  against  them,  but  none  against  tliem  and  the  other*,  still 
the  plaintiff  will  not  be  absolutely  nonsuited;  be  will  recover  bis 
judgment  against  tbem  according  to  tbe  rigbt  of  action  estab- 
lislied  by  tbe  proof;  while  as  against  tbe  otber  defendants  he  will 
fail,  and  will  be  nonsuited,  or  bis  complaint  be  dismissed.  This 
result  of  tbe  reform  legislation  is  a  very  great  departure  from  tbe 
former  practice.  At  tbe  common  law,  if  a  plaintiff  alleged  a 
joint  cause  of  action  against  two  or  more  defendants,  and  failed 
to  prove  tbe  case  as  set  out  in  bis  pleading,  be  was  defeated  as  to 
all ;  be  could  not  recover  against  a  part  and  fail  as  to  tbe  others. 
Tbe  interpretation  of  the  codes,  as  thus  stated,  is  based  partly 
upon  the  sections  already  quoted  in  relation  to  defendants,  and 
partly  upon  otber  sections  —  to  be  fully  discussed  hereafter — in 
relation  to  tbe  form  and  manner  of  recovery  and  entry  of  jadg- 
ments.  By  combining  these  various  provisions,  and  by  a  con- 
struction of  them  in  accordance  with  their  plain  spirit  and 
meaning,  the  courts  have  deduced  the  rules  here  given,  ^o 
those  defendants  who  are  sued  in  a  legal  action,  even  thongh 
npon  an  alleged  joint  liability,  and  who  are  actually  liable  npon 
the  contract  or  other  cause  of  action  averred,  the  fact  that  otber 
persons  are  also  added  as  co-defendants,  however  improperly,  ii 
no  defence,  is  no  answer  to  the  action  in  any  manner  or  form.' 
This  doctrine  is  fully  established  by  the  cases  collected  in  the 
foot-note,  and  in  many  others  which  it  is  unnecessary  to  cite.' 

591,  holding  that  one  defendant  c&nnot  haa  ran  in  faror  of  one  of  them,  (be 
complain  that  another  is  joiDed  vho  is  action  agalnit  the  other  two  ia  te* 
not  bonnd.^  affm-tad  thereby.^  Mclotoah  e.  Ensign, 
l[;jaokionii.McAnle7(l895),13Wa8h.  28  N.  Y.  169,  172,  — lee  alao,  per  £a- 
398,  43  Piic.  41;  Lull  v.  Anamosa  Nat.  matt  J,,  pp.  174, 175;  BrnmakiU  f.  James, 
Bant  (1900),  110  In.  537,  81  N.  W.  784;  11  N.  Y.  294;  Marqtiat  c.  Marqnat,  l» 
CuTTsn  V.  Stein  (1901),  —  K<r.  — ,  60  N.Y.336;  HarriDgtoni).  HighBm,I5Bar)L 
S.W.S39;  Haniler  f.  Hefele  (1898),  151  524;  Parker  v.  Jackaon,  16  Baib.  33; 
Ind.39I,  50  N.  E.  361 ;  Ruffatti  p.  Lex-  N.  Y.  &  N.  H.  R.  Co.  t>.  Schnrlir,  i: 
ingcoD  MtDing  Co.  (1894),  10  Utah.  386,  N.Y.592;  Coaklev  c.  Chamberlaia,  8  Abb. 
3TPsc.  591;  Banaellu.  Berlin  Iron  Bridge  Fr.  K.  s.  3T  ;  Fort  SUawix  Bank  r.  Leg- 
Co.  (1895),  66  CoDD.  24,  33  Atl.  533;  ^tt.  51  N.  Y.  552;  Traetdell  e.  Rhodo, 
Knati  B.  Wise  (1895),  16  Mont.  555,  41  26  Wis.  215,  S19,  S20;  HcGonigal  r.  Cul- 
Pac.  710;  North  Hudson  Bldg.  &  Loan  t«r,  32  Wia.  614  ;  Willard  s.  R«aa,  26  Wit. 
AS90.  D.  Childa  (1893),  86  Wii.  292,  56  540,  544;  Alnntt  G.  Leper.  48  Mo.319; 
N.  W.  870;  Empire  Canal  Co.  v.  Rio  Brovn  v.  Woods,  48  Mo.  330;  Rnlenberl 
Grande  County  (1895),  21  Colo.  244,  40  v.  Main,  47  Cal.  213,  221;  Aocku  *. 
Fac.  449;  HairiBon  v.  McCormick  (1898),  Adams,  S3  Ohio  St.  543,  54S-S50;  Lamp- 
122  Cal.  651,  S5  Pac.  592:  Where  an  kin  ir.  Chiwnn,  10  Ohio  St.  45a  See  ilw 
action  is  brought  jointly  against  three  casescited.in/m,  onder  {  *29l  of  tbsuit 
partneia,  nud  the  statnte  of  limitations  in  reference  to  the  remedy  by  Aok  ris 
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The  rule  being  thus  established  in  the  extreme  case  of  legal 
actions  alleging  a  joint  liability  upon  contract,  it  is  of  course 
equally  true  in  all  other  legal  actions  based  upon  a  liability  which 
at  the  common  law  was  several,  and  in  which  the  misjoinder  of 
some  defendants  would  have  been  no  defence  as  to  those  properly 
sued,  — as,  for  example,  in  actions  for  torts.  A  fortiori  does  the 
same  doctrine  apply  in  all  equitable  actions.  Under  the  former 
system,  the  improper  uniting  of  co-defendant^was  never  a  suffi- 
cient ground  for  preventing  a  decree  against  those  who  were 
properly  made  parties  if  the  suit  was  in  equity.^ 

§  192.  *  291.  How  Questloxi  of  AfflBjoinder  may  be  raised  by 
Defendants  improperly  joined.  Demurrer  Interposed  by  'Wliom. 
Waiver  herein.  The  situation  of  those  parties  improperly  joined 
as  co-defendants  is,  of  course,  very  different  from  that  just 
described.  The  very  statement  of  the  case  assumes  that  the 
action  ia  wrongly  brought  as  against  them ;  that,  either  as  dis- 
closed by  the  allegations  of  the  plaintiff's  pleading,  or  as  dis- 
covered by  the  evidence  on  the  trial,  no  cause  of  action  exists 
against  them,  notwithstanding  the  one  which  exists  against  their 
co-defendants.  If,  therefore,  in  such  a  case,  it  appears  on  the 
face  of  the  complaint  or  petition  that  one  or  more  persons  have 
been  improperly  made  defendants,  such  persons  may  present  the 
objection  by  a  demurrer,  not  on  the  ground  of  a  "defect"  of 
parties,  but  on  the  ground  that  the  plaintiff's  pleading  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  them.^ 
This  demurrer  must  be  interposed  only  by  those  defendants  who 
are  wrongly  sued,  and  not  ly  all  the  defendants  jointly^  since,  if 
two  or  more  demur  jointly,  and  as  to  a  portion  of  them  there  is 


/ 


on  improperly  joined.  See  also  TerritoTy 
V.  HUdebiand,  2  Mont.  426 ;  White  Oak 
But.  Tp.  o.  Oskaloosa  Dist.  Tp.,  44  Iowa, 
513 ;  Littell  v.  Sayie,  7  Hnn,  485 ;  Stafford 
V.  Nott,  51  Ind.  535 ;  Mnrraj  v.  Ebright, 
50  id.  362;  Erwin  v.  Scotten,  40  id.  389; 
Camuen  v,  Whitaker,  36  id.  509 ;  Graham 
V.  Hendenon,  35  id.  195;  Crews  v.  Lack- 
land, 67  Mo.  619 ;  Kyan  v.  State  Bank,  10 
Neb.  524 ;  Hubbard  v,  Gamey,  64  N.  T. 
457;  Blackbam  v.  Sweet,  38  Wis.  578; 
Pienon  v.  Fuhrmann  (Colo.  App  1891), 
27  Pac  1015;  Emry  v.  Parker,  111  N.  C. 
261.  Bat  see  Corry  p.  Roondtree,  51  CaL 
181. 


1  See  N.  Y.  &  N.  H.  R.  Co.  ».  Schuyler, 
17  N.Y.  592. 

s  [See  Gardner  v.  SamueLi  (1897),  116 
CaL  84,  47  Pac.  935,  where  a  demurrer  for 
misjoinder  was  held  proper,  under  the 
statute.  But  it  was  said  that  a  demurrer 
couched  in  the  words  of  the  statute  would 
not  be  sufficient ;  "  but  a  demurring  party 
by  designating  the  defendants  who  were 
improperly  joined  with  him,  sufficiently 
calls  the  plaintiffs'  attention  to  his  objec- 
tion to  the  complaint."  But  see  also 
Plankinton  v.  Hildebrand  (1895),  89  Wis. 
209,  61  N,  W.  839.] 
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DO  cause  for  the  dennurer,  it  muet  fail  as  to  all.^  The  safer 
practice  is,  therefore,  for  each  defendant  who  claims  that  he  is 
improperly  joined,  to  demur  separately  and  individually  from 
the  others.  This  particular  ground  of  objection  is  not  waived  by 
a  neglect  to  demur,  as  it  is  expressly  provided  in  all  the  codes 
that  the  defendant  may  at  the  trial  interpose  the  same  objection 
to  the  plaintiff's  recovery,  even  though  he  has  failed  to  allege  it 
on  the  record.'  If  the  absence  of  a  cause  of  action  does  not 
appear  on  the  face  of  the  plaintiff's  pleading,  the  defence  may 
be  set  up  in  the  separate  answer  or  answers  of  the  parties  who 
rely  upon  it.  Finally,  whatever  be  the  completeness  or  defect  of 
the  allegations  made  by  the  plaintiff  and  of  the  issues  raised  in 
the  answers  of  the  defendants,  if  on  the  trial  the  evidence  fails  to 
establish  a  cause  of  action  against  some  portion  of  the  defendants, 
and  it  thus  appears  that  they  had  been  wrongfully  proceeded 
against  in  the  action,  the  plaintiff  will  be  nonsuited,  or  his  com- 
plaint or  petition  dismissed  as  to  them,  and  his  recovery  will  be 
limited  to  the  others  against  whom  a  cause  of  action  is  made  out 
The  foregoing  rules  are  sustained  by  the  cases  with  absoet  abso- 
lute unanimity.*    These  are  the  more  regular  and  formal  modes 

1  Lowry  B.  JacksoD,  27  S.  C.  318.  Co.  i>.  HaU  (1B9S),  110  Cal.  490,12  Pu. 

>  [Bat  aee  Boland  u.  Rou  (1S93),  120  962^:  TouDg  v.  N.  T.,  etc.  Steanuhip  Co., 
Mo.  208,  35  S.  W.  524,  vhere  it  vas  held  10  Abb,  Pr.  239;  UitcbeU  n.  Bank  of  Sc 
that  althongb  the  petition  for  an  account-  Paul,  T  Mian.  SS2,  356  ;  Nicholi  r.  Uao- 
iog  staled  no  grounds  for  equitable  celief  dall,  5  Mitin.304  ;  Seagerc.  Bonn,*  Minn, 
against  the  defendaut  M,  jet  inasmuch  as  Ml;  Lewis  v,  WiUianu,  3  Minn.  IM; 
he  failed  to  arail  himself  of  that  fact  and  Makepeace  v.  Davis,  37  Ind.  35S,  331; 
didnot  demnroa  thegronndofmisjoinder,  McOonigal  v.  Colter,  33  Wit.  614;  Web- 
but  answered  to  the  merits  after  other  ster  c.  Tibbitts,  19  Wis.  438;  Trae«!eU 
defendants  had  answered  and  filed  tbeir  v.  Rhodes.  26  Wis.  SIS,  S19,  230;  WilUnl 
cross-bills  against  him,  the  court  did  not  v.  Reas,  26  Wis.  S40,  544 ;  Ruteoberi;  e. 
lose  jurisdiction  over  him  under  the  cross.  Main,  47  Cal.  213,  321.  8m  also  Grohn 
bills  b/  dismissing  the  complaint  as  to  ti.  Stanley,  93  Cal-  S6.  See,  bowerer,  pff 
biiQ.  lie  was  deemed  to  hSTS  waived  by  amtra.  Wood  d.  Olnej,  T  Ner,  109,  wbkb 
bis  pleadings  all  qnestions  as  to  jurisdic-  holds  that,  when  a  joint  deninmr  b;  ds- 
tion  anii  to  have  voluntarily  submitted  his  fendants  is  good  as  to  some  and  bad  ii  u 
rights  to  the  court.]  the  others,  it  will  not  tie  oTarmiad  u  » 

■  [;DobbB  V.  Purington  (1902),  136  Cal.  all ;   it  will  be  sustained  aa  to  th<iM  who 

70,  68  Pac.  323;  Bunce  B.  Pratt  (1893),  56  had  a  good  can»«  of  demurrer,  and  O'a- 

Minn.  8,  57   N.  W.   160;    Sutharlaud  r.  ruled  only  as  to  the  others.     la  MiMoui 

Holliday(1902),— Neb.  — ,90N.W.  9S7  ;  where  a  mwjofndn- is  made  a  caase  ol  <!«■ 

liuRattl  V.  Lexington  Mining  Co   (1894),  murrer,  it  is  held  the  objection  miul  I" 

10   Utah,  386.  37    Pac.   591;    Hassler  v.  set  op  by  (Aom    loAo  are   iktu   impnff^'! 

Hefele  (1898).  151  Ind,  391,  50  N.  E.  361 ;  joiatd,  and   not   by   the    others.      If  I>» 

OurranB.StBin(1901),  —  Ky,  — ,60S.W,  others  unite  in  the  demurrer,  it  will  I" 

S39  ;  Loll  r.  Anamosa  Nat.  Bank  (1900),  overruled  as  to  them.    Brown  b.  Woodi 

110  la.  537,  81  N.  W.  784;  Bailsy  Loan  48  Mo.  330;  Alnntt  c.  Leper,  4S  Mt 
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of  raising  the  questions  as  to  misjoinder  by  those  defendants  who 
are  thus  wrongfully  made  parties  to  a  suit;  but  there  undoubtedly 
may  be  cases  in  which  the  court  will  proceed  in  a  more  summary 
manner,  and  will  strike  off  the  name  of  a  party  on  his  mere 
motion.  Such  cases  must  of  necessity  be  somewhat  exceptional, 
for,  as  a  general  rule,  the  rights  and  liabilities  of  the  parties  to 
the  record  will  not  be  determined  on  motion  or  by  any  other 
means  except  a  formal  trial  of  the  issues. 

§  193.    *292.    Reoapltalation  of  Code   Reforms  respecting  Mis- 
joinder   of    Defendants.      Critioism.      If    we    SUm    up    the    results 

of  the  preceding  discussion,  the  following  conclusion  may 
be  regarded  as  established  beyond  any  doubt.  In  ascertaining 
the  effects  of  a  misjoinder  of  parties,  the  courts,  with  great 
unanimity,  have  accepted  and  carried  out  in  practice  the  spirit 
and  true  intent  of  the  reform  legislation;  namely,  that  the 
familiar  doctrines  of  equity  should  be  made  controlling  in  all 
kinds  of  actions  legal  and  equitable.  They  have  in  this  instance 
entirely  abandoned  the  technical  common-law  rules,  and  have 
assimilated  all  actions  in  this  respect  to  a  suit  in  equity.  Even 
in  the  case  where  the  common-law  doctrine  of  joint  liability  was 
the  most  rigid,  they  have  with  perfect  ease  abandoned  it,  have 
treated  it  as  though  abrogated  by  the  general  expressions  of  the 
reform  legislation,  and  have  thus  demonstrated  that  the  judicial 
reasoning  by  which  that  ancient  dogma  had  been  supported  was 
in  fact  nothing  but  a  formula  of  words  without  any  real  force 
and  meaning.  They  have  shown  that  in  a  legal  action  upon 
contract,  no  matter  what  may  be  the  allegations  as  to  the  joirvt 
nature  of  the  liability,  it  is  possible  to  sever  the  judgment  and 
to  permit  a  recovery  against  some  defendants  and  for  the  others, 
and  thus  to  bring  all  cases  legal  and  equitable  within  the  opera- 
tion of  the  familiar  principles  of  equity.  I  dwell  upon  this 
special  instance  of  liberal  construction  because  it  well  illustrates 
the  position  which  I  have  theoretically  maintained  as  to  the 
general  mode  of  interpreting  the  codes.     The  courts  of  the  dif- 

See  also,  as  to  the  effect  of  misjoioder,  A8s*n,  74  N.  C.  117;  State  v.  J.  P.  &  M.  R. 

Nave  V.  Hadley,  74  Ind  155;  Mendenhall  Co.,  15  Fla.  201 ;  Mahoncy  v.  McLean,  26 

V.  Wilson,  54    luwa,  589 ;    Cogswell  v,  Minn.  415.     In  Barnes  v.  Blake,  59  Han, 

Morphy,  46  id.  44;  White  Oak  Dist.  Tp.  371,  it  was  held  that  a  misjoinder  of  de- 

V.  Oskaloosa  Dist.  Tp.,  44  id.  512.     On  fendants  was  not  a  cause  for  a  demurrer 

the  general  doctrine  as  to   the   proper  for  want  of  snfficient  facts  by  the  party 

joinder  of  defendants,  see  Bale  v.  Mech.  improperly  joined. 
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ferent  States  have  found  do  difficulty  in  adopting  and  applying 
the  complete  doctrine  of  equity  in  this  case;  there  is  no  greater 
difficulty  in  adopting  and  applying  the  same  to  all  the  provisions 
of  the  codes  relative  to  parties,  and  to  the  amalgamation  of  equi- 
table and  legal  principles  in  the  one  civil  action  created  by  the 
new  procedure.  If  the  rules  which  control  equitable  tribunals 
can  be  and  ought  to  be  introduced  into  the  civil  action  in  respect 
to  the  single  feature  of  a  misjoinder  of  defendants,  for  the  same 
reason  they  can  and  ought  to  be  introduced  in  respect  to  all  tlie 
parties  and  in  respect  to  eveiy  other  external  feature  of  the  judi- 
cial proceeding.  If  the  courts  had  been  consistent  in  this  matter, 
and  bad  not  baited  in  their  work  of  liberal  construction,  a  com- 
plete, harmonious,  and  symmetrical  system  would  long  since  have 
been  constructed,  and  the  confusion  and  conflict  in  principle 
which  now  exists  would  have  been  avoided.  Until  tbis  course 
is  freely  and  systematically  adopted,  until  the  courts  shall  follow 
out  to  its  legitimate  results  in  all  parts  and  elements  of  the  action 
the  equitable  notion  which  is  made  everywhere  so  prominent  in 
the  statute,  we  can  never  expect  to  obtain  all  the  simplicity  and 
clearness,  and  subordination  of  external  form  to  substantial  facts, 
promised  by  the  new  system  of  procedure. 

§  194.  *  293.  Same  roipeotinB  Hon  joinder.  Lma  Uberd  Intn- 
pratfttlon  here.  Case  of  Nonjoinder  and  Mie]olnd«r  Comparad. 
CiltloUm  and  Reoommeadatlon.  Even  in  determining  the  efTects 
of  a  nonjoinder  of  proper  defendants,  the  courts  have  failed 
to  interpret  the  provisions  of  the  codes  with  the  same  free- 
dom which  they  used  in  that  of  mi^oinder;  they  have  hesi- 
tated and  stopped,  when  it  would  have  been  easy  to  have  gone 
forward,  and  to  have  given  the  clauses  their  full  force  and  effect. 
Undoubtedly  the  two  cases  stand  upon  a  somewhat  different 
footing.  When  a  person  is  himself  properly  sued,  it  does  not 
substantially  affect  bis  rights  or  liabilities  that  another  person  is 
also  improperly  sued  with  him;  that  fact  does  not  essentially 
make  his  own  liability  greater  or  less.  But  when  a  person  is 
sued,  he  has,  in  many  instances,  —  certainly  in  all  those  legal 
actions  where  the  liability  is  joint,  and  in  some  equitable  suits 
where  the  rights  and  liabilities  are  complex, — a  right  tiiat  all 
the  others  who  are  also  liable  with  him,  or  against  wbom  the 
cause  of  action  exists,  or  who  are  necessary  parties  to  a  complete 
determination  of  the  controversy,  should  be  united  with  him  ts 
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co-defendants,  and  a  neglect  to  join  them  is  an  error  against 
which   he  should   be  permitted  to  object,  and   from  which   he 
should   be  suffered  to  obtain  a  relief.     The  former  equitable 
procedure,  as  well  as  the  common-law  practice,  recognized  this 
right  of  the  defendant.     But  it  is  a  very  different  thing  to  say 
that  such  an  error,  when  established,  should  in  any  class  of  cases  | 
absolutely  defeat  the  action.  The   error  is   not  essentiallj/  fatal.  ; 
This  is  shown  by  the  practice  itself  of  the  courts,  which  treats 
the  objection  as  dilatory,  and  requires  it  to   be  presented  in  a 
certain  technical  manner,  <  or  else  regards  it  as  waived.     There 
is  then  no  reason  in  the  nature  of  the  proceeding  why  the  equity 
doctrine  should  not  have  been  applied  under  these  circumstances 
to  all  legal  actions,  so  that,  when  an  improper  nonjoinder  is 
finally  established  by  the  decision  of  the  court,  the  action  should 
never  be  defeated  thereby,  but  should  be  retained  by  the  court  in 
order  that  the  plaintiff  might  add  the  necessary  defendants,  and 
then  the  cause  proceed  to  judgment  on  the  merits.     It  is  cer- 
tainly as  practicable  and  as  easy  to  pursue  this  course  with  all 
legal  actions,  as  it  is  with  those  that  are  equitable;   and  the 
codes  expressly  permit,  if  not  require  it,  in  language  which  in 
terms  embraces  every  species  of  suit. 

I  shall  now  proceed  to  consider  the  particular  cases  which  have 
arisen,  and  the  various  specific  rules  as  to  parties  defendant  which 
have  been  established  by  judicial  decision.  This  examination 
will  show  how  the  general  principles  of  interpretation  have  been 
applied  by  the  courts,  and  will  exhibit  the  system  as  a  whole 
which  has  been  constructed  in  'respect  to  the  selection  and 
joinder  of  defendants.  The  discussion  will  be  separated  into 
three  general  divisions:  namely,  legal  actions  generally;  actions 
against  husband  and  wife,  or  either  of  them,  as  affected  by  the 
marriage  relation ;  equitable  actions  generally. 

FIRST :  LEGAL  ACTIONS. 

§  195.  *  294.  I.  Actions  against  Owners  or  Occupants  of  Land. 
Umltatlon  herein.  Distingnished  from  Common-La'w  Action  of 
Bjectment.  This  division  does  not  include  actions  for  trespass  or 
other  torts  to  the  land  or  its  possession,  which  will  be  considered 
under  a  subsequent  subdivision  relating  to  torts.  The  actions 
here  intended  must  be  brought  against  joint  owners,  owners  in 
common,  or  occupants.     The  action  to  recover  possession  of 
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land,  and  to  try  the  title  thereto,  is  generally  called  by  lawyen 
and  judges  the  action  of  ejectment.  Yet  wherever  the  aev 
procedure  is  adopted,  it  far  more  nearly  resemhles  in  all  of  its 
essential  features  the  ancient  real  actions  which  were  displaced 
in  use  by  "ejectment,"  —  in  its  essential  features,  I  say,  for  of 
course  it  has  none  of  the  technical  peculiarities  which  marked 
those  old  common-law  forms  of  proceeding.  One  fact  is  certainly 
true,  namely,  that  it  does  not  bear  the  slightest  resemblance  to 
the  action  of  "ejectment"  as  that  was  contrived  by  the  old 
judges  and  lawyers,  and  only  confusion  and  misconception  result 
from  applying  to  it  that  name.  Undoubtedly  the  courts  hare 
continued  to  connect  with  it  some  of  the  special  rules  and  doc- 
trines which  belong  to  the  action  of  ejectment;  but  many  of 
them,  I  ara  sure,  could  never  have  been  retained  if  the  coorts 
had  fully  appreciated  the  completeness  of  the  change  wrought 
by  the  reformed  system  of  procedure  in  abolishing  all  the  forms 
of  legal  actions,  and  had  reflected  that  the  technical  rules  result- 
ing alone  from  the  absurd  fictions  which  characterized  ejectment 
have  no  legitimate  connection  with  the  simple  action  to  reco\-er 
possession  of  and  try  the  title  to  land  which  has  been  introduced 
by  the  codes  in  the  place  of  the  former  modes.  As  in  the  "real 
actions,"  the  real  party  in  interest,  and  that  is  the  owner  of  the 
estate  entitling  him  to  possession,  —  whatever  be  its  nature,  — 
must  be  the  plaintiff,  and  if  the  object  be  to  establish  a  title,  the 
holder  or  claimant  of  the  adverse  title  must  be  made  the  defend- 
ant, while  in  respect  of  the  claim  to  possession  the  occupant 
must  be  made  a  defendant.  These  are  the  simple  essentials  of 
the  action,  and  they  clearly  have  nothing  in  them  akin  to  "eject- 
ment." The  codes  of  some  States  contain  express  provisions  in 
relation  to  parties  defendant,  and  especially  in  relation  to  the 
union  of  the  landlord  and  tenant  aa  co-defendants,'  but  these  are 
rather  inserted  from  an  excess  of  caution,  and  do  not  add  any- 
thing to  the  force  of  the  more  general  clauses. 

§  196.  *  295.  Who  shonld  be  -  joined,  niostntloiu.  In  an 
action  to  recover  possession  of  an  entire  tract  or  parcel  of  land, 
when  the  claim  of  the  plaintiff  to  the  whole  rests  upon  and  i3 

1  Code  of  Now  York,  5  118  (■147,  1503,  Dakota,  Ker.  Codea,  1899,  SSUO;  Sonlk 

lS9S)i    California,   §§  379,  380;    South  Dakota.  Add.  St.,  1901,  j  6078;  Montwi. 

Csrolina,  S  HI;    North  CaroUna,  §  61;  (.^81;  Idaho,CodeCiT.Pii>.,l»01,Sal«'; 

CUtah,   RcT.   St.,   1898,  {2914;    North  MisMnm,  Ber.  8t,  1899,  j  MS.^ 
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derived  through  a  single  title,  he  may,  and  unless  their  occupa- 
tion is  distinct,  should  join  all  the  actual  occupants  or  tenants  of 
the  tract,  even  though  they  may  be  in  possession  of  separate  and 
distinct  portions  thereof,  and  may  hold,  possess,  and  claim  under 
separate  and  distinct  titles.^  In  addition  to  these  he  may  join 
the  landlord  or  person  holding  the  fee,  or  any  person  claiming 
the  ownership  and  right  of  possession,  and  must  join  such  person 
if  he  desires  to  establish  in  that  action  his  own  ultimate  owner- 
ship against  that  claimant.^  If  the  entire  tract  is  in  the  posses- 
sion of  two  or  more  persons  who  possess  the  same,  not  in  separate 
portions,  but  jointly  or  in  common  in  undivided  shares,  they 
should  all  be  made  defendants.  If  the  plaintiff,  however,  claims 
separate  portions  of  an  entire  tract  under  distinct  tities,  and  each 
of  these  portions  is  possessed  or  occupied  by  a  different  person 
holding  under  a  separate  right  or  title  from  the  others,  he  cannot 
join  all  these  occupants  in  a  single  action ;  a  suit  must  be  brought 

1  QLewiav.Hio8on(1902),64S.  C.57],  64N.Y.  417;  in  Wisconsin,  see  Gray  v. 

43  S.  E.  15,  quoting  the  text.    Andrews  Tyler,  40  Wis.  579;  Pier  t*.  Fond  dn  Lac, 

r.  Carlile  (1894),  20  Colo.  370,  38  Pac.  38  id.  470  (the  Wisconsin  statute  provides 

465 :  Where  several  defendants  are  sued  for  an  action  of  ejectment  against  a  person 

jointly  in  ejectment,  and  each  files  a  sepa-  not  in  possession ;   this  person  mnst  be 

rate  answer,  a  joint  judgment  may  be  one  exercising  some  acts  of  ownership 

rendered   against  them  unless  they  de-  over  the  land,  "  or  claiming  title  thereto 

mand    separate    trials    and    judgments  or  some  interest  therein ; "  and  the  com- 

within  a  proper  time.  plaint    must   allege   that   the  defendant 

In  Klinker  v.  Schmidt  (1898),  106  la.  '*  unlawfully  withholds  the  possession  from 

70,  75  N.  W.  672,  plaintiff  aUeged  that  the  plaintiff ; "  held,  that  in  such  an  ao- 

defendant  was  in  wrongful  possession  of  a  tion  the  title  claimed  by  the  defendant 

■trip  of  land  fourteen  feet  wide  along  the  must  be  one  which,  if  valid,  would  give 

westerly  side  of  his  lot.     This,  if  true,  him  a  pottsessory  right  to  the  premises; 

indicated  that  each  lot  owner  in  that  tier  and  ejectment  will  not  lie  against  one 

of  lots  was  fourteen  feet  on  his  neighbor's  not  in  possession  who  only  claims  a  lien) ; 

lAnd  to  the  east    Beld,  that  this  did  not  Wilson  v.  Henry,  40  id.  594 ;    Piatt  v, 

show  an  interest  in  the  suit  which  would  Jante,  35  id.  629 ;   Barclay  v,  Yeomans, 

warrant  the  other  lot  owners  being  made  27  id.  682 ;  Burchard  v.  Roberts,  70  Wis. 

parties  defendant,  on  defendant's  motion.  HI.     Under  the  Missouri  statute,  requir- 

Thcre  was  merely  a  possibility  of  contro-  ing  the  action  to  be  brought  against  the 

▼ersdes  arising   between    the    other    lot  person  in  possession,  Shaw  v.  Tracy,  95 

owners,  and,  besides,  their  defences  might  Mo.  531  (possession  of  the  tenant  is  not 

not  be  the  same.^    See,  liowever,  Sutton  such  possession  of  the  landlord  as  to  en- 

c  Cjweleggi,  77  Mo.  397.  able  the  plaintiff  to  recover  against  the 

'State  V.  Orwig,  34  Iowa,  112,  115.  landlord  as  sole  defendant);   Phillips  ». 

As  to  proper  defendants  in  actions  to  re-  Phillips,  107  Mo.  360  (occupancy  of  or 

coTer  possession  of  land,  and  to  try  the  residence  upon  the  property  is  not  a  neces- 

title  thereto,  see  also  Jackson  v,  Allen,  30  sary  element  of  possession) ;  Bensieck  v. 

Ark.  110;    RoUins  v.  Rollins,  76  N.  C  Cook  (Mo.  1892),  19  S.  W.  642;  Callahan 

264;    Colgrove  v.  Koonce,  76  id.  363;  r.  Davis,  90  Mo.  78;  Charter  Oak  L.  Ins. 

Lrtle  V.  Burgin,  83  id.  301 ;    Young  v.  Co.  v.  Cummings,  90  Mo.  267. 

Greenlee,  82  id.  346 ;  Cagger  v.  Lansing, 
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to  recover  each  portion  against  the  occupant  thereof;  the  mere 
fact  of  propinquity  would  not  produce  any  community  of  interest 
The  foregoing  propositions  are  sustained  and  illustrated  in  the 
following  instances.  In  an  action  brought  by  a  widow  to  recover 
dower  (which  had  not  been  assigned)  in  a  city  lot  of  land  and 
block  of  stores,  the  occupant,  holding  under  a  lease  for  one  year, 
of  a  single  floor  of  one  store  standing  on  a  small  portion  of  tlie 
entire  tract  was  held  to  be  properly  joined  as  a  co-defendant' 
A  similar  action  being  brought  to  recover  dower  in  a  tract  which 
the  husband  had  conveyed  during  his  marriage  to  a  single  grantee 
by  one  deed  in  which  his  wife  did  not  join,  and  which  land  had 
by  subsequent  deeds  been  conveyed,  one-half  to  one  separate 
owner,  and  one-half  to  another,  it  was  held  that  the  widow, 
being  entitled  to  dower  in  the  whole  tract,  might  join  both  these 
owners  of  the  fee,  who  were  also  the  occupants,  as  defendants  in 
the  same  action.'  The  rule  is  not  confined  to  proceedings  for 
the  recovery  of  dower.  Where  it  was  alleged  that  one  defendant 
claimed  to  be  owner  in  fee  of  the  whole  premises,  and  that 
the  three  other  defendants  were  bis  tenants,  and  that  they  all 
"  unjustly  withheld  from  the  plaintiff  the  possession  of  tiie  said 
premises,"  and  it  appeared  on  the  trial  that  each  of  these  font 
defendants  actually  occupied  a  separate  portion,  it  was  held  that 
all  these  persons  were  properly  united  as  co-defendants  in  the 
action^'  When  the  land  is  in  the  actual  possession  of  a  tenant, 
the  landlord  may  be  joined  with  him  as  a  co-defendant,  inde- 
pendently of  any  express  provision  of  the  code  authorizing  anch 
a  course,  if  the  landlord  has  in  any  manner  interfered  to  resist 
the  plaintiff's  claim,  or  has  aided  and  abetted  the  tenant  in  Ati 
resistance,  or  has  asserted  the  right  of  ownership  to  be  in  himaeU 
as  against  the  plaintiff.* 

I  Ellkoct  u.  MrM[er,  7  N.  T.  201.    Thii  since  he  is  eotitled    to   the   poMMnf*. 

wna  »o  held  nniler  :he  S   K.  8.  of  Sew  Bledwie  b.  Simmi,  U  Mt>.  SOS.    Sm  ilw 

York,  p.  303,  g$  2  and  4,  and  p.  304,  g§  10  W[1»od  u.  Oanghtf ,  TO  Mo.  517;  Ratti. 

and  IS,  which  prDTide  that  ejectment  most  GofE,  94  Mo.iill. 
he  broaght  against  ihe  person  aetoallT        *  Galbieath  b.  Gnj,  SO  Ind.  IW.  Ii 

in  occnpation ;  citiDj;  Sherirood  v.  Van-  wu  held  that  the  reapectiTe  liabililics  °f 

denbD^h,  2   Hill,  303.     The  defendant  the  twu  defeodants  conld  beanwigediixl 

had  contended  that  the  action,  beiuj;  for  determined  in  the  jndgment. 
dowar,  moat  be  againat  the  owoer  of  the         *  Forgata  v,  Herkimer  Han,  Coi,  II 

freehold,  as  io  the  comnion  law  action  of  N.  T.  5Sa     See  Fisher  tr.  Hepbin,  *i 

dower.     In  Missonri,  when  an  action  ii  N.  T.  41.  55,  per  ElarlJ. 
hroqght  to  recover  lands  claimed  to  be         *  Abeel  i'.  Van  Gelder,  S6  N.  Y.  *"; 

owned  in  fee  by  a  wife,  her  hnaband  is  the  Foagata  v,  Herkimer  Man.   Co.,  nf"! 

onlj  proper  part;  to  be  made  defendaot,  Peuce  v.  FerrU'e  Ex.,  19  N.  T.  Wi 
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§  197.  *  296.  "Who  should  not  be  joined.  Blnstrations.  Per- 
sons, however,  whose  rights  cunnot  be  at  all  affected  by  a  re- 
covery against  the  party  in  actual  possession,  whose  interest  is 
entirely  distinct  from  his,  and  under  or  from  whom  he  does  not 
derive  any  title,  are  neither  necessary  nor  proper  co-defendants 
with  him  in  an  action  brought  to  recover  the  possession  as  against 
his  special  title;  as,  for  example,  the  remainder-man  in  fee  after 
a  life  estate,  when  the  action  is  merely  for  the  purpose  of  re- 
covering possession  during  the  continuance  of  such  life  interest. 
Thus,  in  an  action  against  a  husband,  tenant  by  the  curtesy  in 
actual  possession,  brought,  not  to  establish  an  absolute  title  in 
fee,  but  to  recoyer  the  possession  during  the  husband's  life,  the 
heirs  of  the  deceased  wife  —  who  are  the  reversioners  in  fee  — 
are  neither  necessary  nor  proper  parties  defendant.^  On  the 
same  principle,  an  action  by  the  grantee  in  a  sheriff's  deed  of 
lands  given  on  an  execution  sale,  the  judgment  debtor  having 
died,  should  be  against  the  latter's  heirs  alone,  and  not  against 
them  and  his  widow ;  her  dower  right  could  not  be  affected  by 
the  recovery,  and  being  as  yet  unassigned,  it  did  not  entitle  her 
to  possession  as  against  the  plaintiff.'  Lands  having  been  given 
to  a  tenant  for  life,  with  remainder  in  fee  to  another,  the  former 
leased  the  premises  for  a  term  of  years,  with  a  covenant  of  quiet 
enjoyment.  The  life  tenant  died  before  the  expiration  of  the 
term,  and  the  remainder-man  thereupon  entered  and  took  posses- 
sion. The  lessee  brought  an  action  upon  the  broken  covenant 
against  both  the  executors  of  the  life  tenant  and  the  remainder- 

Fosgate  v.  Herkimer  Man.  Co.,  12  Barb,  railroad  companj  which  had  acquired  it 

352.    See  also  Fiunegan  v,  Carraher,  47  by  condemnation  proceedings,  the  lessee 

N.T.  493,  which  was  very  similar  to  Abeel  of  such  land  is  a  necessary  party:  Koby 

r.  Van  Gelder,  supra,  in  all  the  facts.    The  v.  N.  Y.  0.  &  H.  K.  R.  R.  Co.  (1894),  142 

landlord  alone  was  sued.    Court  held  the  N.  Y.  176,  36  N.  E.  1053. 
tenant  was  also  a  proper  and  perhaps  a         The  tenant  in  possession  is  the  only 

necessary  party,  but  objection  to  his  non-  necessary  party  to  an  action  of  ejectment, 

joinder  had  been  waived  by  not  demurring  even  though  he  may  set  up  that  there  fire 

or  answering.     See,  further,  Clason   v.  tenants  in  common  with  him :  Raymond 

Baldwin.  129  N.  Y.  183;  City  of  Napa  v.  v.  Morrison  (1894),  9  Wash.  156,  37  Pac. 

Howland,  87  Cal.  84.    In  Iowa,  it  is  held  318.     See  also  Danihee  v,  Hyatt  (1897), 

tiiat.when  the  defendant  is  only  a  tenant,  151  N.  Y.  493;  45  N.  E.  939. 
the  landlord  may  be  substituted;  but  this  All  the  occupants  of  land  need  not  be 

»  not  necessary.    If  substituted  or  noti-  joined;   one  is  sufficient:    Hennessey  v. 

fied,  he  is  bound  by  the  judgment ;  other-  Paulsen  (1895),  147  N.  Y.  255,  41  N.  E. 

wise  he  is  not.    State  v.  Orwig,  34  Iowa,  516.^ 
112, 115.                                                       ^         1  Allen  v.  Ranson,  44  Mo.  263. 

[Where  an  owner  of  land  brings  an         ^  Cavender  v.  Smith,  8  Iowa,  360. 
•ction  to  recover   possession   against   a 
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man.  The  action  in  this  form  was  plainly  without  any  founda- 
tion ;  the  remainder-man  was  improperly  joined,  as  ho  was  in  no 
manner  liable  on  tlie  covenant.^ 

§  198.  *  297.  H.  Aotions  against  Owoan  or  PcMMMora  ol 
Chattel*.  In  Aotlo&a  to  raoover  Poaaaaslon  of  Ctaattela.  Common- 
Ziaw  Ral*  not  dumgAd.  The  actions  which  fall  under  this  sub- 
division, and  which  have  any  distinctive  features,  are  very  few 
in  number.  Those  brought  to  recover  damages  for  a  tortious 
act,  trespass,  or  negligence,  committed  by  means  of  a  chattel, 
and  those  brought  to  recover  damages  for  the  conveision  of  a 
chattel,  properly  belong  to  the  subdivision  which  treats  of  actions 
for  torts  in  general.  The  common-law  rules  as  to  -parties  de- 
fendant in  an  action  to  recover  possession  of  chattels  have  not 
been  in  any  manner  affected  by  the  new  procedure.  Such  action 
must  be  brought  against  the  party  or  partiea  in  actual  possession 
of  the  chattel  demanded  by  the  plaintiff.'  If  this  actual  posses- 
sion is  in  one,  he  must  be  the  sole  defendant;  if  in  two  or  more 
jointly,  —  as,  for  example,  in  a  partnership,  —  they  must  all  be 
made  defendants.^  There  is  a  particular  case  in  which  the  action 
may  be  maintained  against  one  in  conitructive  possession,  as  well 
as  against  the  party  in  actual  possession.*  If  the  original  taking 
of  the  goods  was  wrongful,  and  the  wrong-doer  has  subsequent!}' 
parted  with  the  possession  by  assignment,  the  action  will  still  lie 
against  him,  or  it  may  be  prosecuted  gainst  both  himself  and  the 
assignee  whose  possession  is  actual."  Possession  by  the  party, 
however,  and  not  the  claim  of  ultimate  ownership,  is  in  general 

>  CoaUej  V.  Chsmberlun,  B  Abb.  Pr.         *  1   Ch.  PI.  pp.  ISt,  1S3  (Springflelil 

K.  a.  37.    The  compUint  wu  dismiBwd  M  «i.  1840) ;  Owaner  d.  Marqaanlt,  't  Wii. 

to  the  remaiadei-mau,  aod  jnd^aient  wu  579 ;  Woahington  t>.  Lore,   34  Art.  $9; 

rendered    agaiast    the    eiecntora.    The  Harlcej  v.  Tillman,  40  Ark.   &SI :  mJ 

sctioD  waa  in  ever/  reepect  remarluble.  Belnuui  v.  Withett  (led.  App.  )89i|,  M 

Where  a  leaaor  auigna  his  term,  the  leoaoi  N.  E.  S,  citing  nnmeToiu  osei ;  Scmi  '■ 

ma/ join  the  lessee  and  the  anignee  in  a  McGr&w,  3  Waah.675;  Willii  c.  I)«Wiit 

anil  for  the  rent.    Tabae  v.  McAdama,  (S.  Dak.  1S92),  5!  N.  W.  1090,  and  oMt 

8  Boah,  74.  cited. 

*  Q"  One  having  custody  of  propertj         '  Nicholi  b.  Michuli,  S3  N.  T.  tU, 

in   diapate  ia  a  proper  defendant  in  re-  S70,  271.    See  Hanghton  v.  Newb«nT,C9 

plevin  ":  Engel  d.  Dado  (1902),  —  Neb.  N.  C.  456. 


— ,  92  N.  W.  629.      RepleviD  ihonld  be 

•  Nichols  V.  Michaels,  S3  N.  T.  W. 

brought  against  the  parly  in  poMtssion, 

288,  270,  !T1.  per  Janes  and  Selden  JJ- 

and  where  such  action  is  bronght  againal 

See,  however,  Davia  v.  Van  de  MirtiS 

an  oflicer  acting  nnder  an  execnCion.  he 

Kan.   130;   Feder  v.  AbrabaiM,  H  Ua- 

may  be  nued  either  as  an  individual  or 

App.  4S4. 
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the  groand  for  making  him  a  defendant.  If  the  possessor  is 
saed,  and  a  third  person  also  sets  up  a  claim  of  title,  the  con- 
flicting demands  may  be  determined  by  means  of  an  interpleader 
between  the  plaintiff  and  this  claimant,  ordered  by  the  court  at 
the  instance  of  the  defendant,  if  he  in  fact  admits  that  he  himself 
has  no  right  in  and  to  the  goods.  ^ 

§  199.    *  298.    Ship-Owners.     The  liability  of  ship-owners  for 
supplies   furnished  or  repairs  made,  or  upon  other  contracts, 
express  or  implied,  in  respect  to  the  vessel  itself,  gives  rise  to 
rules  which  properly  fall  under  this  subdivision.     I  do  not  now 
stop  to  inquire  when,  how,  or  by  whom  the  owners  may  be  bound, 
nor  what  are  the  powers  of  the  master  or  other  agent  in  managing 
the  vessel.     It  is  assumed  that  the  power  exists  and  has  been 
properly  exercised,  and  that  a  liability  has  arisen  for  the  supplies, 
repairs,  or  other  aid  to  the  ship;  and  the  single  question  is.  What 
is  the  extent  of  the  liability,  upon  whom  does  it  rest,  and  against 
whom  should  it  be  enforced  ?    When  a  liability  has  been  created 
by  the  master  or  other  agent  for  supplies  furnished  to  the  vessel, 
the  part-owners  are  responsible  in  solido^  and  should  all  be  joined 
as  defendants ;  the  nonjoinder  of  some  is  a  defence  by  those  sued ;  ^ 
and  the  same  is  true  in  the  case  of  repairs  and  of  all  other  ex- 
penses properly  incurred  in  sailing  her.^    An  action  to  recover 
compensation  in  the  nature  of  salvage  for  services  rendered  in 
saving  and  securing  a  disabled  steamboat  under  circumstances 
entitling  the  plaintiff  to  such  compensation,  was  held  to  be  prop- 
erly brought  against  all  the  persons  and  corporations  who  owned 
interests  in  the  boat,  even  though  their  interests  were  distinct 
and  unequal,  and  even  though  some  of  them   were  separate 


^  See  code  of  New  York,  §  122  (452, 
820) ;  California,  §  386 ;  Nebraska,  §  48 ; 
North  Carolina,  §  65;  Nevada,  §  17; 
[Arizona,  Rev.  St.,  1901,  §  1308;  Arkan- 
ns,  Sand.  &  Hiirs  St.,  §§  5635-5637; 
Colondo,  §  18;  Connecticnt,  Gen.  St, 
1902,  §  1019  ;  Georgia,  Code,  1895,  §  4896 ; 
Idaho,  Code  Civ.  Pro.,  1901,  §  3176;  In- 
diana, Bnms'  St.,  §  274;  Iowa,  Code, 
1897.  §3487;  Kansas,  Gen.  St.,  1901, 
§4474;  Kentrn'-.y,  §  30;  Missouri,  Rev. 
St..  1899,  §417;  Montana,  §  588;  North 
I^ota,  Rev.  Codes,  1899,  §  5240;  Ohio, 
Bat«8'  St.,  §  5016;  Oklahoma,  St.,  1893, 
S  3915  ;  Oregon,  Hills'  Laws,  §  40;  South 
Carolina,  §  143 ;  South  Dakota,'  Ann.  St., 


1901,  §  6085  ;  Utah,  Rev.  St.,  1898,  §  2924; 
Washington,  Bal.  Code,  §  4842 ;  Wiscon- 
sin, St.,  1898,  §  2610 ;  Wyoming,  Rev.  St, 
1899,  §  3490.^ 

*  Sager  v,  Nichols,  1  Daly,  1. 

s  Bassett  v.  Crowell,  3  Robt.  72.  Lia- 
bility in  solido  means  a  joint  liability, 
where  all  must  be  proceeded  against,  and 
the  judgment  is  recovered  against  all,  but 
may  be  fully  enforced  against  either,  and 
he  left  to  his  right  of  contribution,  if  any, 
against  his  fellows.  In  reference  to  the 
general  doctrine  stated  iu  the  text,  con- 
sult Smith's  Mercantile  Law,  pp.  237,  238 
(Am.  ed.),  and  Abbott  on  Shipping, 
pp.  116-118  (marg.  pag.). 
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insurers  of  her  by  different  policies,  to  whom  an  abandoDment 
Iiad  been  made  on  account  of  a  total  loss.  Although  their  iiit«r- 
esta  and  their  liabilities  were  unequal,  they  might  all  be  sued  in 
a.  single  action,  and  a  separate  judgment  could  be  rendered  against 
each  in  proportion  to  his  or  its  liability.' 

.  §  200.  *  299.  ni.  Aotiona  upon  Contraot ;  Joint  Uabilitr. 
Common-Iiaw  Bnlea  Unobangvd  la  Legal  AotionB.  Szceptiaiu. 
Notwithstanding  the  general  intent  of  the  codes  —  which,  I 
think,  is  very  plain  —  to  substitute  the  equitable  in  place  of  the 
legal  doctrines  upon  the  subject  of  joint  liability  and  of  the 
necessary  defendants  in  actions  brought  thereon,  this  intent  baa 
not  guided  the  courts  in  the  decision  of  the  particular  cases  as 
they  have  arisen.  The  overwhelming  weight  of  authority,  in 
■"^  passing  upon  the  subordinate  and  practical  questions,  has  deter- 
mined that  no  such  change  has  actually  been  made,  and  that  the 
common-law  rules  are  left  controlling  in  all  legal  actions.*  The 
only  modification — and  it  is  rather  formal  than  real — seems  to 
be  in  the  manner  of  raising  the  questions.  In  an  action  against 
joint  debtors,  or  to  enforce  a  joint  liability  arising  out  of  contract, 
all  of  the  joint  debtors  or  joint  contractors  that  are  living  must 
be  united  as  co-defendants ;  *  and  a  neglect  to  make  snch  union 
of  parties,  if  properly  taken  advantage  of,  will  be  fatal  to  the 
action.*    In  other  words,  the  codes,  in  the  absence  of  such  ex- 

'  Cloon  a.   City  Iub.  Co.,  I  Fisnd/.  3S,  pftrtnershlp  dewribed  aa  the  Brm  of  A.* 

per  Gholson  J.,  Sttpsrior  Court  of  Cin-  B.,  and  alleged  to  bo  composed  of  the  in- 

ciouui.  diTiduaU  A.  &  B.  ii  not  amendable  w  M 

'  This  general  atatemeut  does  Dot,  of  to  make  the  action  one  against  a  p«^^D*^ 

coarse,  apply  in  thcwe  States  whose  codes  ship  described  as  the  firm  of  C,  *  B  ,  mii 

expresaly  change  the  commoii-law  rules  in  componed  of  the  indiridnala  C.  4  B." 
respect  to  joint  debtors  and  joint  liability  All  partners  must  be  joined  :  Jones  r. 

npon  contract,  and  exprenaly  permit  any  Langhome  (18S3),  IS  Colo.  S06,  3»  IV. 

nnmber  to  be  sued,  and  also  tlie  personal  B9T  ;  Cox  v.  Gille  Hardware  Co.  (ISWI. 

representttlives  of  deceased  joint  debtors  8  Okla.  483,  58  Pac.  M5,      Where  a  juinl 

to  be  united  witlj  tlie  survivors,  etc     See  liability  bnt  not  a  partnership  is  «I]eg»J. 

tiipra,  §  *  118.  proof  of  the  partnership  is  admiwible  to 

'  i|Bul  where  all  have  not  been  served  show  the  joint  liability ;  First    NaU  Bait 

with     process,    the    action    ma/    proceed  v.   Hatlenbach   (1900),    13    8.   D.  36S.  M 

agnit/st  those  served  :  Gv'ger  v.  Courtney  N.  W.  *ai.J 

(1900),  S9  Neb.   555,  81    N.  W.  *37  :  Per-  *  ^Montana,    by    statute,   aJWi   Mi" 

kiuB  County  o.  Miller  (1898),  5S  Neb.  Ul,  against  two  or  more  pertous  transining 

75  N.  W.  577;  Clark  n.  Commercial  Nat.  bnsiQeBS  under  a  common  name,  to  be 

Bank  (1903),  —  Neb.  — ,  94  N.  W.  958.  brought  against  thera  in   gacb  conrnm 

111  Greer  d.   Wanelbaum   (1902),  115  name,  the  eommods  to  beservedononeoi 

Gil.  868,  42  S.  E.  266.  the  court  said  :  "  A  more  of  the   associates,  J  SM'     Similsr 

petition  in  an  action  brought  against  a  atatule  in    Colorado,    §  14 1   CWifureia 


DEFENDANTS  JOINTLY  LIABLE   ON   CONTRACT.                  289 

press  proyisions  as  are  found  in  those  of  some  States,^  have  not 
changed  the  nature  of  joint  liability  on  contract,  nor  assimilated 
it  to  a  several  or  joint  and  several  one.^    While  this  doctrine  is 

§  388;    Minnesota,    St.,    1894,  §5177;  »  Bridge  r.  Payeon,    5    Sandf.    210; 

Wyoming,  Rey.  St.,  1899,  §3485;  Utah,  Wooeter  i;.  Chamberlain,  28  Barb.  602; 

Rev.  St.,  1898,  §  2927  ;  Connecticnt,  Gen.  Tinknm  v.  O'Neale,  5  Nev.  93 ;  Keller  v. 

St.,  1902,  §  588 ;  Ohio,  R.S.,  1900,  §5011.]  Blaadel,  1  Nev.  491;   Jenka  v.   Opp,  43 

1  Qln    Arkansas    and    Kentucky   the  Ind.  108,  110;  Eamm  v.  Barker,  3  Ore. 

statnte  is  as  follows:  "  Where  two  or  more  208;  Aylesworth  v.  Brown,  31  Ind.  270; 

persons  are  jointly  bonnd  by  contract,  the  Bledsoe  v.  Irvin,  35  Ind.  293 ;  Hardy  i;. 

action  thereon  may  be  brought  against  all  Blazer,  29  Ind.  226 ;  92  Am.  Dec.  347 ; 

or  any  of  them,  at  the  plaintiff's  option."  Braxton  v.  State,  25  Ind.  82  ;   Shafer  v, 

Arkansas,  Sand.   &  Hill's  Dig.  §  5634;  Moriarty,  46  Ind.  9,  13.     See  Lane  v. 

Kentucky,  Code,  1895,  §  27.  Salter,  51  N.  Y.  1.     In  Bledsoe  v.  Irvin, 

In  Kansas  and  Missouri  the  statute  is  the  court  said   that  the  decision   there 

as  {ollowB :  '*  In  all  cases  of  joint  obliga^  made  did  not  conflict  with  the  doctrine 

tionsand  joint  assumptions  of  co-partners  of  Goodnight  v.  Goar,  30  Ind.  418,  which 

or  others,  suits  may  be  brought  and  pros-  was  that  "  the  code  seems  to  have  re- 

ecQted  against  any  one  or  more  of  those  enacted    the    rules    which  prevailed    in 

who  are  so  liable."    Kansas,  Gen.   St.,  equity  as  to  who  must  join  as  plaintiffs 

1901,  §  1193;  Missouri,  Hev.  St.,  1899,  and  may  be  joined  as  defendants,"  because, 

§  892.  even  in  equity,  such  parties  (joint  debtors) 

The  Iowa  statnte  is  somewhat  more  must  all  be  made  defendants,  and  thus 

comprehensive:    ''Where    two   or  more  brought  before  the  court;  citing,  in  sup* 

persons  are  boond  by  contract  or  by  judg-  port  of  this  equity  rule,  1  Dan.  Ch.  Prac. 

ment,  decree  or  statute,  whether  jointly  329;  Perry  v.  Turner,  55  Mo.  418.    If  one 

only,  or  jointly  and  severally,  or  severally  of  two  or  more  joint  debtors  has  been 

only,  including  the  parties  to  negotiable  discharged  in   bankruptcy,  he  is  still  a 

paper,  common  orders  and  checks,  and  necessary  defendant,  since  his  defence  is 

sureties  on  the  same  or  separate  instru-  personal,  and  must  be  specially  pleaded. 

ments,  or  by  any  liability  growing  out  of  Jenks  v.  Opp,  43  Ind.  108,  110,  111.     See 

the  same,  the  action  thereon  may,  at  the  also,    retaining    the    common-law    rule, 

plaintiff's  option,  be  brought  against  any  People  v.  Sloper,  1  Idaho,  158;  Ryan  v. 

or  all  of  them."    Code  1897,  §  3465.  State  Bk.,  10  Neb.  524 ;  Rider  Life  Raft 

The  North  Carolina  statute  is  as  fol-  Co.  v.  Roach,  97  N.  Y.  378. 

lows :  "  In  all  cases  of  joint  contracts  of  [[Kansas  and  Missouri  have  the  follow- 

co-partners  in  trade  or  others,  suit  may  be  ing  statute  :  "  All  contracts  which,  by  the 

broaght   and    prosecuted    on    the    same  common  law,  are  joint  only,  shall  be  con- 

against  all,  or  any  number  of  the  persons  strued  to  be  joint  and  several.''     Kansas, 

making  snch  contracts."  Code,  1883,  §  187.  Gen.  St.,  1901 ,  §  1 190 ;  Missouri,  Rev.  St., 

In  1897  Minnesota  adopted  a  similar  1899,  §  889.     Colorado    has    a    statute 

statute.  Laws  1897,  chap.  303,  reading  as  almost  identical,  Mills'  St.,  §  2528,  quoted 

fullowa :  "  A  joint  or  separate  or  several  in  note  to  §  *  303.    And  a  recent  Minnesota 

action  may  be  brought  against  any  one  or  statute,  Laws  1897,   chap.  303,  provides 

more  or  all  of  the  parties  liable  upon  snch  that  "  Parties  to  a  joint  obligation  shall 

joint  obligation,  and  a  joint  or  several  be  jointly  and  severally  liable  thereon  for 

jadginent  may  be  entered  against  any  one  the  full  amount  thereof." 

or  more  or  all  of  the  parties  liable  upon  In  Ontcalt  v.  Collier  (1899),  8  Okla. 

such  joint  obligation ;  provided^  however ,  473,  58  Pac.  642,  the  court  held  that  under 

the  court  may,  upon  application  by  any  the    various    sections   of    the  Oklahoma 

interested  party,  or  upon  its  own  motion,  statutes,  contracts  which  appear   to  be 

require  the  plaintiff  to  bring  in  as  parties  joint  must  be  construed  to  be  joint  and 

defendant  all  of  the  parties  jointly  liable  several.     See  §  *  276,  note. 

on  any  such  obligation."^  Held,  in  Davison  v.  Harmon   (1896), 

19 
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generully  accepted  in  the  States  which  have  adopted  the  reform 
system  of  procedure,  in  a  few  of  them,  aa  has  been  said,  the 
langu^e  of  the  statute  is  much  more  specific,  and  this  language, 
it  is  held  by  the  courts,  substantially  abolishes  all  joint  debts  and 
contract  liabilities,  and  reduces  them  to  joint  and  several  liabili- 
ties ;  or,  rather,  it  produces  a  still  greater  effect,  for,  as  judicially 
interpreted,  it  permits  the  creditor  to  sue  one,  all,  or  any  number 
be  pleases,  of  the  debtors  or  persons  liable  on  the  contract^ 

§  301.  *  300.  One  of  two  or  mor«  Joint  Contraoton  laoapadtated 
Retlrea  Partuwa.  If  one  of  two  or  more  joint  contractors  is  in- 
capable of  entering  into  a  valid  ^reement,  but  all  are  sued 
jointly  in  one  action,  judgment  may  be  recovered  against  t^ose 
alone  who  are  capable  of  contracting  and  of  binding  themselves 
thereby ;  as,  for  example,  where  a  note  had  been  given  in  a  Hun 
name,  and  the  partners,  who  were  husband  and  wife,  were  both 

65  MinD.  403,  67  N.  W.  1015,  that  where  kction  thereon  tgaiaei  the  other  partDcn. 

B  pUintiS  bring!  an  actioD  npon  a  joint  This  resalt  iji  expreulj  guarded  iijitiBt 

contract,  aod,  npon  defaulc  of  one  of  the  b;   the  codM   of   certain    other   S'ai»- 

joint  debtors,  takes  a  jadgment  hj  default  Bradford  v.  Tonej,  30  Ark.  763 ;  Williuu 

against  him,  snob  jadgmeot  is  a  bar  to  a  v.  Hogars,  14  Bush,  776  (a  jndgment  ia 

anbseqnent  action  against  the  olherg.    But  the  sait  against  one  or  more  is  not  a  bu 

it  was  held  in  Pfefferkom  v.   Hajwood  to  an  action  against  tbe  otherv,  oTerralii; 

(18961,65  Minn.  429,  68  N.  W.  GS,  that  if  Nichols  u.  Burton)  i  Lingenfalser  p.  SimoB, 

the   debt   is    in    tact    joint    and    several,  49  Ind.  B2  (;ier  rmtra,  it  it  a  bar ;  but  (Ik 

though  alleged  to  be  joiot,  and  judgment  execution  of  a  note  bj  one  joint  debtor  il 

b^  default  is  so  entered,  the  court  maj  not  a  satisfaction  of  tbe  joint  liabililT. 

theteatter  allow  an  amendment   of   the  nnleu  taken  nndet  an  ezpnw  agreemeiit 

complaint  to  conform  it  to  the  factsj  that  it  should  be  so).    It  ia  held  in  Hii- 

'  This  is  the  necessarj  effect  of  the  souri  that  a  judgment  is  not  a  contnd 

provision  in  the  code  of  each   State  re-  within  the  meaning  of  the  statute,  *ih1 

fetred  to  in  the  text,  and  named  in  note  that  therefore  in  a  snit  upon  a  joint  jidp 

last  preceding!  namely,  Kansas.  Rose  d.  ment  all  the  jodgmeot  debtors  must  b« 

Williams,  i  Kan,  483;  Jefferson  Countj  made  defendants;  Sheehan  A  L.  Tnssp. 

Com'iB  V.  Swain,  5  Kan.  376 ;   Crane  d.  Co.  v.  Sims,  28  Mo.  App.  64 ;  nwtra,  ip- 

Ring,  48  Kan,  98  ;  n'hittenhall  i>.  Korber,  terpreting  the  same    statute,    Bellerillg 

IS  Kan.  6IS;  Alvey  v.  Wilson,  9  Kan.  Sai.  Bk.  v.  Winslow,  30  Fed.  Rep.  4eS. 

401,  405 ;  Sil'er  v.  Foster,  9  Kan.  56,  bg.  It  is  held  in  Colorado  that  the  lugnige 

Iowa,  Ryerson  o.  Hendrie,  aa  Iowa,  480,  of  the  sUtute  in  that  State   (Gen.  Stat 

an  action  sustained  against  one  of  the  f  1834),  "All  joint  obligations  and  cotc- 

partners  upon  a  Arm  note ;  the  opinion  of  nanta  shall  hereafter  be  taken  tod  held  to 

Cole  J.  is  a  very  full  dilcnseion  of  the  be  joint  and  several  obligations  and  cote- 

doctrine  and  of  the  ctiaDges  made  by  the  itanti."  does  not  embrace  or  apply  to  onJ 

.  new  system,  —  an  exceedingly  instructive  contracts.     Exchange     Bank    i.    lori. 

opinion,  but  too  long  for  quotation.     Ken-  7  Colo.  314  ;  [Kellogg  p.  Window  (189TI. 

tuckv,   Goswm  v.  &adget^   6  Bosh,   97  ;  100  la  55S,  69  N.  W,  B75  ;  Cooncil  BIdS) 

Nichols  n.  Barton.  5  Bosh,  320.    This  last  Bank  c.  Qriswold  (1897),  SO  Neb.  7S.1.  TO 

case  holds  that  a  judgment  agfunsC  one  N.  W.  376,  construing  the  Iowa  staiau; 

pnrtneroQ  a  firm  debt  extinguishes  tbe  Hanstein  d.  Johnson  (ie93},lISl<.C.t5], 

demand,  and  is  a  bar  to  any  subsequent  17  S.  E.  ISS.J 
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sued,  judgment  would  be  given  against  the  husband  alone.^ 
When  a  contract  is  made  by  a  firm,  all  the  persons  who  were  then 
members  of  the  partnei'ship  continue  liable  upon  it,  even  though 
some  of  them  may  have  retired  from  the  firm  before  the  contract 
was  broken.  No  arrangement  among  the  partners  themselyes 
can  change  their  liability  to  their  common  creditor,  unless  he  is  a 
party  thereto,  and  in  some  manner  discharges  an  outgoing  mem- 
ber from  his  responsibility.  A  suit,  therefore,  where  there  has 
been  no  such  discharge,  should  be  brought  against  all  the  persons 
who  were  partners  at  the  time  when  the  agreement  was  entered 
into  or  the  indebtedness  was  incurred.^ 

§  202.  *  801.  Case  of  Implied  Contracts.  lUiistrations.  The 
rule  which  requires  that  all  joint  debtors  must  be  made  defend- 
ants applies  to  the  cases  where  the  contract  is  implied,  as  well  as 
to  those  in  which  it  is  express.  Thus,  when  two  or  more  ad- 
ministrators, or  an  administrator  and  an  administratrix,  have  been 
appointed  over  an  estate,  and  upon  their  retainer  services  are 
rendered  by  a  person  for  their  benefit,  —  as,  for  example,  by  a 
lawyer  retained  to  conduct  legal  proceedings-  affecting  the  estate, 
—  they  are  jointly  liable  to  him  for  his  compensation,  and  should 
be  sued  jointly  in  an  action  to  recover  it;  their  different  and 
even  hostile  interests  in  the  final  distribution  do  not  alter  the 
nature  of  their  liability  upon  the  contract,  express  or  implied, 
made  with  the  person  thus  employed.^  The  case  of  persons 
liable  to  repay  money  which  had  been  paid  by  mistake  is 
another  familiar  example  of  liability  arising  from  implied  con- 
tract; all  the  parties  upon  whom  such  duty  rests  should  be 
joined  in  the  suit  to  recover  the  money.*  The  members  of  a 
jointrstock  association,  not  being  a  corporatiou,  are  jointly  liable 
as  partners  for  the  debts  and  contracts   of  such  association.'^ 


^BmmskiU  v.  Jamee.  U  N.  T.  294. 
See  Groat  p.  PhiUips,  6  N.  Y.  Sup.  Ct.  42, 
where  a  wife  who  had  joined  in  a  contract 
*T»  omitted  in  the  action. 

>  Briggs  V.  Briggs  &  Yoee,  15  N.  Y. 
*"l.  See  also  Bo  wen  n.  Crow,  16  Neb. 
556  (an  action  to  recover  taxes  leried 
Dpon  property  owned  by  a  partnership, 
which  had  been  dissolved  at  the  time  the 
action  was  brought:  aU  the  members  of 
the  late  firm  must  be  joined). 

'  Mjgatt  V.  Wilcox,  1  Lans.  55. 

«  Doncan  v.  Berlin,  5  Robt.  457.    In 


Kentucky,  by  statute,  a  surety  who  has 
paid  the  debt  or  a  part  thereof  may  sue 
the  principal  debtor  and  the  co-surety  in 
one  action,  and  recover  from  the  former 
the  whole  amount,  and  from  the  latter  his 
contributory  share.  Robinson  v.  Jen- 
nings, 7  Bush,  630 ;  2  R.  S.  398,  ch.  97,  §  7. 
*  QSo,  in  Thurmond  v.  Cedar  Spring 
Baptist  Church  (1900),  110  6a.  816,  36 
8.  E.  221,  it  was  held  that  the  members 
of  an  uDincorporated  religious  society  are 
liable  as  joint  promisors  on  its  contracts. 
If  Boch  society  has  duly  appointed  trustees 
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Although  tiie  statute  permits  a  creditor  to  sue  the  president 
or  other  maturing  officer,  the  judgmeut  thus  obtained  can  ooIf 
he  enforced  out  of  the  common  property.  If  he  desires  to  enforce 
his  claim  agaioBt  the  members  individually,  he  must  unite  all  of 
them  aB  defendants,  no  matter  how  numerous,  as  in  an  action 
against  an  ordinary  firm.'  The  apparent  exception,  which  existtd 
at  the  common  law,  to  the  general  rule  requiring  all  joint  debtois 
to  be  sued,  remains  in  full  force  under  the  new  system,  so  that  a 
dormant  partner  need  not  necessarily  be  included  as  a  defendant 
in  an  acUon  against  the  firm,  although  of  course  he  may  be  so 
joined,  if  the  plaintiff  elect.^ 

§  2D3.  *302.  Saivlvorshlp.  In  Statea  oontBlolnE  oo  SpAdal  Stat- 
ntor7  PtovUIodb  respecting;  Joint  Uablllty,  Common-Iiair  Role  ITd. 
ohangad.  Practical  Reanlt  bereln.  I  am  finally  brought  to  the 
case  where  one  or  more  of  several  joint  debtors  dies.  The  com- 
mon-law rule  had  been  settled  from  the  earliest  period  that  only  the 
survivors  could  be  sued.  Equity  had  modified  this  legal  doctrine. 
and  permitted  an  action  against  the  personal  representatives  of 
the  deceased  debtor  or  contractor.  Has  any  change  in  this 
respect  been  introduced  by  the  new  procedure?  It  is  now  es- 
tablished by  a  great  preponderance  of  authority,  in  those  States 
whose  codes  do  not  contain  the  special  provisions  concerning 
joint  liability  already  referred  to,"  that  these  rules,  as  they  existed 
immediately  prior  to  the  reform  legislation,  have  not  been  in  &dt 
manner  modified,  but  remain  in  active  operation  as  a  part  of  the 
present  system.  The  practical  result  is,  upon  the  death  of  one 
or  more  joint  debtors,  obligors,  or  promisors,  a  legal  action  can 
be  maintained  t^aiust  the  survivors  alone,  and  in  such  action 
the  personal  representatives  of  the  deceased  cannot  be  mAde 
defendants  for  any  purpose.  An  equitable  action,  however,  can 
be  maintained   against   the   administrator  or  executors  of  tbe 

to  hold   and    manage    Ju  property,  the  498 ;  Farwell  r.  Davig,  S6  Barb.  73 ;  Lwli* 

trustees  are  the  oulj  neceasar/  parties  id  v.  Wiley,  47  N.  Y.  648.    Compare  Msinii 

an  ai^Lion  for  money  fncuished  to  the  use  r.  Wilber,  52  N.  Y.  2T0.     Erni  when  llit 

of  the  chorch :  Jo.iej  v.  Union   Loan  &  dormani  partner  is  the  huEband  li  ttie 

Trust  Co.  (1898),  106  Qa.  608,  32  S.  E.  ostensible  one.    Scott  u.  Codw>t,  S$  V  T. 

638.3  619:   WoodhoDse  v.  DoncaD,  lOS  >'  ^ 

'  Kingsland  v.  Braisted,  2  Laos.  IT.  HI. 

^  North  II.  Blose,  30  N.  Y.  374  ;  Cook-  ■  See  these  provisiona  in  the  code  ^' 

inghftra  u.  I,8sher,  S  Keyes,  4S4 ;  Hnrlhnt  Miiwrari,  Kentncky,  Iowa,  Kanns.  N""*" 

e.  Vast,  1  Boaw,  28 ;   Broim  v.  Birdsall,  Carolina,  QMioDesota  and  Aiksniw.  '»<■ 

29  Barb.  S49 ;  Arnold  ii.  Monia,  T  Dal;,  p.  289,  note  I.3 
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deceased  when,  and  only  when,  either  the  legal  remedy  against 
the  survivors  has  been  ex^hausted,  or  such  remedy  would  be 
aljsolutely  useless.  In  such  equitable  action,  therefore,  the  plain- 
tiff must  either  aver  and  prove  the  recovery  of  a  judgment  and 
the  issue   and   the   return  of  an  execution  thereon  unsatisfied, 

against  the  survivors,  or  else  that  the  survivors  are  utterly 
insolvent.'  This  rule  differs  from  that  prevailing  in  England 
in  a  single  particulai-.^     The  English  Court  of  Chancery  permits 

'  pti^^hneBaf.  Nei'ton(IS95).9l  Wii.  6  N.  Y.  Sap.Ct.  339;  andifhen  the  prom- 
199,  6t  N.  W.  879.^  Vourhifl  c.  Child's  ise  is  joiul  &nd  sereral,  Bee  S|iever8  >■. 
Ei.,  17  N.  Y.  354;  Richter  v.  Poppen-  Fisk,  6  N.  Y.  Sap.Ct.  197.  and  eases  citod. 
haa.'<eii.  42  N.  Y.  373  ;  Pope  v.  Cole,  55  Wlien  ui  ^xeculion  against  the  surTivoni 
N.  V.  124;  I*ne  o.  Dolj,  4  Bwb.  534;  of  joint  deblors  has  beeo  retnroerl  uusat- 
\\nrhis  e.  Baxter,  I  Abb.  Pr.  43 ;  Moore-  isfied,  the  action  against  the  personal  fejt- 
boDSP  p.  BalloQ.  16  Barb.  289;  Benti  n.  resentniiveg  o{  tlie  deceased  debtor  will 
Tliut1>«r,  1  N.  Y.  Sop.  Ct.  645 ;  Mapl«B  lie,  altliough  it  maf  turn  oot  that  the 
r.  Geller,  1  Not.  233,  237,  S39 ;  Fowler  o,  anrrivora  were  not  inatilvent.  Pope  '■. 
Huu«ton,l  NeT.469,472:  Kimballu.  Whit-  Cole,  69  N.  Y.  124,  and  see  Yates  v.  Hoff- 
ner,  Ij  Ind,  880,  283;  Barlow  u.  Scoll's  man.  5  Hun,  113.  See  also  I.ivermore 
A.lm.,  12  Ioira,&3;  Pecker  D.  CannoD,  II  t>.  Bashnell,  5  Hnn,  385  (iit  an  ocliou 
lo*i,  30;  Uargh  r.  Goodrell,  II  lona,  a^iusC  defendants  joint] j  liable  on  a 
■t:-!;  Williams  e,  Scott's  Adm„  II  Iowa,  contract,  if  one  or  more  die  the  action 
475.  The  last  font  cnnes  were  all  on  joiut  duea  oot  abate  ;  the  death  should  be  siig- 
»iid  sevpra]  notes,  and  it  was  held  that  the  gcsted  on  the  record,  and  the  action  pro- 
rate applied  to  ihem  as  well  as  to  obli;^  ceed  against  the  survivon;  the  personal 
ti.ras  purelj-  joint.  It  should  be  observed  roprB.tentaliveii  of  the  deceased  ennnot  bo 
that  all  these  Iowa  cases  were  decided  joined);  Cairnes  i>.  O'Bleuess,  40  Wis. 
prior  to  the  "rerision  "  of  the  statntee  4G9  (name);  Jones  v.  Keep.  23  Wis.  45; 
mafic  in  1860.  Coiiatj  of  Wapello  v.  Ma.'^ten  v.  BlackweU,  8  Hun.  313;  Lanier 
Bi^hnm.  10  Iowa,  39;  Childs  e.  Hrde,  10  v.  Irvine,  24  Minn.  116,  pending  an  actioD 
Iusa.294;  People  u.  Jenkins,  17  Cal.  500;  on  a  joint  and  several  bond,  if  one  of  tho 
Humphreys  c.  Crane.  5  Cal.  173;  May  defendants  dies  itmny  becontinued  against 
r.  Hanson,  G  Cal.  642.  But  in  Bank  of  the  aurvivora,  without  joining  the  rep- 
^l.ii'ktiin  V.  Howlaod,  42  Cal.  129,  an  ac-  reaentativea  of  the  deceased  defendant; 
lioD  against  the  sorvivors  and  the  admin-  Scholey  i>.  Halsey,  72  N.  Y.  57S;  Mat- 
iirratuc  of  a  deceased  joint  debtor  was  tison  p.  Childs.  5  Colo.  78  (following  th» 
htlJ  to  be  properly  brought;  the  judg-  common-law  rule):  Seaman  v.  Slater,  18 
meut,  howei'eF,  should  be  severed,  and  Fed.  R.  485.  When  the  joint  debtor  who 
agaiodt  (be  surviTors  sboald  be  de  honit  dies  is  a  mm  surety,  his  estate  is  abso- 
fni>'iii,  and  against  the  administrator  de  lutely  discharged  from  all  lialiility  at  law 
lii«n  ItstalorU.  See  also  Bostwick  ».  Mc-  or  in  equity.  —  that  ia.  liability  to  the 
Evoy,  62  Cal.  496;  Lawrence  u.  Doolan,  creditor.  Wood  v.  Fiske,  63  N.  Y.  245; 
68  C^l.  309,  It  was  decided  in  Parker  v.  Getty  v.  Biussa.  49  id.  385,  and  cases 
Jactwn,  16  Barb.  33,  per  Gridley  J.,  that  cited ;  Davis  b.  Van  Buren.  72  id,  587, 
an  action  could  be  maintained  against  588,  589,  and  cases  cited;  I'ickeragill  u. 
Ibe  snnivor  and  the  personal  represent-  Lahens,  15  Wall.  140. 
ative  of  a  deceased  maker  of  a  joint  and  '  ^'i'he  very  recent  cawe  of  Potts  p. 
i-w.,/  note,  without  alleging  or  prwririg  Bounce  (1903),  173  N.  Y.  335,  66  N,  E. 
the  iniulvency  of  the  survivor.  For  the  4,  aDirming  Potts  a.  Baldwin,  67  App. 
priiceedings  when  the  cause  of  action  is  Dir.  434,  states  a  different  rule  in  that 
lur  a  turt,  and  survives  upon  the  death  of  State  from  the  rale  (liven  in  the  text.  It 
Mc  ul  tbe  wrongdoers,  see  Bond  v.  Smith,  wu  an  action  upon  ft  proniisBory  note. 
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a  suit  gainst  the  peisonal  representatiTeB  of  the  deceased  at 
once,  without  attemptii^,  much  less  exhausting,  any  remeily 
at  law  against  the  survivor.  In  other  words,  the  creditor  has  his 
option  at  all  times  to  sue  the  survivors  at  law,  or  the  representa- 
tives of  the  deceased  in  equity,  whether  the  survivors  aie  solvect 
or  not ;  and  this  doctrine  has  been  adopted  in  several  American 
States.! 

§  304.  *  303.  State*  whoae  CodM  oontvln  ProrlmloiM  Chmglnt 
Common-iAw  Rnia.  ResTilt.  These  doctrines  and  modes  of  pro- 
cedure in  reference  to  the  enforcing  a  joint  demand  when  one 
debtor  dies,  have  not,  however,  been  accepted  in  all  the  StaU« 
which  have  adopted  the  new  system.  In  Indiana  it  is  declared 
to  be  the  true  meaning  and  intent  of  the  provisions  of  the  code 
abolishing  the  distinctions  between  legal  and  equitable  actions, 
and  introducing  the  equitable  principles  concerning  parties,  and 
providing  for  a  severance  in  the  judgment,  that  upon  the  death 
of  one  or  more  joint,  or  joint  and  several  debtors  or  obligots,  an 
action  will  lie  at  once  against  the  survivors  and  the  administn- 
tors  or  executors  of  the  deceased.*  In  certain  States,  special  pro- 
brought  agaiuit  three  inrvirlng  joiot  joiot  debtor,  eqaitj,  if  an  izubOitj  (a 
proDiiiion  and  the  executor  of  the  fourth,  collect  from  the  lorviTort  were  riwird. 
The  quGstiOD  prsMOted  to  the  court  wm  would  h&ve  alluwed  a  recoverr  agaiiut  tlu 
whether  the  executor  of  the  deceased  eacste,  Sectiou  75S  of  the  code,  dow,  br 
niBikeT  was  properlj  joiued.  Section  758  continiUDg  the  liahilitj  of  the  eitate  of 
of  the  Code  of  Qvil  Procedure,  aa  amended  the  deceased,  enables  that  liabiUtj  lo  bt 
ID  IBTT,  proTidee  that  in  case  of  the  death  enforced  in  an  action  at  law.  IlcBccu, 
of  one  of  two  or  more  plaintiffs,  or  defend-  directly,  what,  formerlj,  equiij  intenriicil 
ant»,  if  the  entire  cauae  of  action  aurvires  to  accompliBh.  But,  while  the  legal  rule 
to,  or  agaiuBt,  the  others,  the  action  ma;  of  liability  baa  been  changed,  the  ml*  of 
proceed  in  twot  of,  or  againat,  the  snr-  procedure  ig  not.  and  when  the  penonil 
TiTors;  "but  the  estate  of  a  pGrson  or  rapreseutatireiof  thedeceased  jointdeM<il 
party,  jointly  liable  npon  contiBCt  with  are  directly  proceeded  against  at  law,  the 
others,  shall  not  be  discharged  by  his  plaintiff  should.stiU,  allegetheiDAlFpii<'i'. 
death,  and  the  conrt  may  make  an  order  or  inability  to  pay,  of  the  ■nrriTort.'^ 
to  bring  in  the  proper  represeutatiTe  of  '  Wilkinson  v,  Henderson,  I  Mr.  i  R- 
the  decedent,  when  it  is  necessary  so  SB2 ;  Btaithwaile  r.  Britain,  1  Keen,  !I9: 
lo  do  for  the  proper  disposition  of  the  Brown  u.  Weatherby,  ISSim.G,ll.  Tb« 
matter."  The  court,  by  Gray  J.,  says :  anrvivors,  howerer,  should  be  made  n> 
"  While  this  section,  by  its  place  in  the    defeodanti. 

code,  is  applicable  to  the  case  of  the  *  Braxton  v.  The  State,  S5  led.  S!: 
death  of  a  party  pending  the  action,  it  £aton  d.  Bams,  31  Ind.  390.  The  fonntr 
must,  nevertheless,  be  regarded  as  making  of  these  cases  is  an  able  and  instnctue 
a  material  alteration  in  the  law  and  as  decision;  the  opinion  present!  the  f]<o- 
imposing  a  liability  where  none  existed  table  theory  of  interpreting  the  codt  in 
"   '  ■"  '        '   r  death    aclearandct  '  "     '    " 


would  have  terminated  her  liability ;  bnt.  Child's  Ex.,  npra,  was  ezpresslr  li'*- 
while  no  action  at  law  conld  hnve  been  approved.  In  Klussman  n.  CoprlaiKl,  i* 
brungbt  against  her  estate,  as  she  was  a     Ind.  306,  the  uniting  the  admintitntu 
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visions  of  the  codes,  or  of  other  statutes,  expressly  authorize  an 
action  to  be  brought  in  the  first  iastauce  against  the  survivors 
and  the  personal  representatives  of  tlie  deceased  joint  debtor, 
or  even  against  some,  any,  or  one  of  them,  at  the  option  of  the 

plwntiff.^ 

•jt  a  ileceued  joint  debtor  M  a  eo-defendant  no  farther,  and  he  wu  not  permitted  to 

oitlj  the  inrrivoT  waa   declared  not  to  do  lo.    la  the  code  States  this,  the  only 

be  nfcrttary.     When  a  bond  had   been  reason  for  the  mlea  of  the  comiaoa  law 

sxecDied  bj  a  saardian  and  hit  tnrety,  apon  the  sabjecC,  haa  entirely  disappeared, 

snil  thp  saretj  had  died,  the  action  on  the  ,  .  .  With  all  due  respect  for  the  opinions 

b-iud  may  be  brought  in  Indiana  againut  of  some  enunenC  conrti  wliich  seem   to 

ihe  tarviving  principal  and  the  Aciri  of  h0ld  differently,  we  are  of  the  opinion 

the  deceased   obligor,   the    latter    being  that  codes  such  as  onn,  doing  awa;  with 

lialile  of  course  to  the  extent  of  the  lands  the  reason  of  the  common-law  rate  nnder 

de«ceiided  to  them.     Voris  e.  State,  ex  considenitioa  as  to  joinder  of  parties  da- 

itl.  Davis,  47  Ind.  345,  349,  3S0  ;  and  an  fendant,  also  furnish,  in  termB  lufficieutly 

■ftioD   may   be   maintained    on   an    ad-  clear,  a  uew  role  to  be  followed   in  its 

minitiraUir'B  bond  against  the  sutviiing  etead."    Citing  the  text,  and  cases  from 

principal  —  the   administrator  —  and   the  Ohio,  South  Carolina,  aud  Indiana.J 

executur  of  a  deceased  aure^.    The  t>ond  '  [The  atatntes  npon  this  subject  are 

iru  assumed  to  be  joint.  Bud  the  jadg-  as  follows: 

meul  was  against  both  defendants  in  m^itfo  OAi'o;   "Where  two   or   more  persons 

for  ihe  fuL  amount.    Myen  c.  Stale,  ex  shall  be  iudebted  in  any  joint  coiitract,  oi 

Tfl.  McCray.  4T  Ind.  S93,  S97 ;  citing  and  npon  a  judgment  fonuded  upon  any  such 

(oUoHing  Braxton  o.   State,   ta/im,  and  contract,  and  either  of  them  sball  die,  his 

Owen  V.  State,   25  Ind.   107.     See  also  estate  sliall  be  liable  therefor,  as  if  the 

Hays   1'-  Cmtcher,  S4   Ind.    2G0,     The  contract  bad  been  joint  and  seveial,  or  as 

cDDris  of  Sonth  Carolina  hare  put  the  if  the  judgment  had  been  against  himself 

laiue  interpretatioa   upon  the  code  pro-  alone."    Bates  St.,  S  6103. 

11510113.     See  Trimmiei  v.  Thomson,   10  Iowa:  "  When  any  of  those  so  bOQud 

Rich,  L.Ifrt;  Snsong  f.  Vaiden,  10  Rich,  [jointly]    are   dead,   the  action   may   be 

L.  217 ;  Wiesenfeld  v.  Byrd,  17  S.  C.  106.  brought  against  any  or  all   of  the  sar- 

[The  Indiana  doctrine  was  approved  by  yivors,  with  any  or  all  of  the  represeula- 

ibe  Sapreme  Conrt  of  Wyoming  in   the  tives  of  the  decedents,  or  against  any  or 

rue  of  Chadwick  d.  Hopkins  (1893),  4  all  sach  Tepreaentatives."      Code,   1897, 

Wjo.  379.  34  Pac.  899.     In  the  course  ot  g  3465. 

the  opinion  the  conrt  says:  "The  one  Kinluckf:  "If  any  of  the  persons  !o 

■u^ciBDt  reason  for  the  rule  of  the  com-  Iwnnd   [jointly]  be  dead,  the  action  may 

moD  law,  that  the  surriving  joint  obligor  l>e  brought  against  any  or  all  of  the  sur- 

uid  the  representatires  of  the  estate  of  Tivors  with  the  Kpreseotatiies  of  all  ot 

tbe  decessed  conid  not  be  joined  as  defend-  any  of  the  decedents,  or  against  the  latter 

actt  iu  an  action  at  law,  was  the  inability  or  any  of  them."    Code,  isys,  §  27, 

of  acusrt  of  law  to  render  separate  and  i/iiiaiiri:  "In  case  of  the  death  of  one 

diSereut  jadgmeuts  in  a  single  action  —  or  more  of  the  joint  oblitjots  at  promisors, 

■gainst  the  Burvivoi  to  be  satisBed  de  bonis  the  joint  debt  or  contract  shall  and  may 

fojiriii,  and  against  the  administrators  of  eurviTe  against  the  heirs,  execnton,  and 

ihe  estate  of  the  deceased  to  be  satisfied  administrators  of  the  deceased  obligur  or 

li-m  such  estate  in  due  conrse  of  adminis-  promisoi,   as  well   as    against   the   sur- 

'tuioL.   From  the  same  reason  it  followed  virors."    Kev.  St.,  1B99,  §  890. 

ibu  the  inrriior  alooe  was  liable  in  an  Kansas:  Same  as  Missouii.    Geu.  St., 

utian  at  Uw,  and  that  if  he  were  solvent  1901,  %  1191. 

•nil  lie  action  thus  available  for  the  col-  Indiana:  "  When  two  ot  more  persons 

l^^tioo  of  the  debt  the  pluntiff  need  go  shall  be  jointly  liable  on  a  contract  or 
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§  205.    *  304.    CilticUm  of  Oflaend  Rale.      Although  the  intei^ 

pietation  put  upon  the  codes  in  reference  to  thia  particular  sub- 

jadgment,  and  either  of  them  shall  die,  more  pUintiffs,  or  one  of  two  or  tmn 

hii  estate,  execators.  and  adniioigtrSitoni  defendonu,  in  an  action,  dies,  and  oatr 

■hall  be  liable  foe  the  failare  to  perforia  pxrt  of  the  cause  of  action,  of  of  ttverat 

the  contract  and  for  the  pajmeut  of  the  distinct  causes  of  action,  sarviTei  to  ur 

jadgment,  to  the  same  extent  and  in  ibe  against  the  others,  the  action  mar  pmcxcd 

ume  manner  as  if  aach  contract  or  jadg-  without  bringing  in  the  peraun  who  hu 

ment  were  joint  and  Bereial."    Boms  St.,  incceeded  to  the  righta  of  the  deceased 

1901,  S  636.  partf ;  and  the  judgment  ehall  DotsHnt 

Arkantas :  "  Where  any  of  the  persona  him,  or  his  interest  in  the  anbject  of  the 

•0  bound  (jointly]  are  dead,  the  action  action.     But  the  court   maj  order  sDrb 

may  be  brought  against  any  or  all  of  the  successor  of   a   deceased    party,  nr  aij 

■nrriron,  with  the  repTeHentatives  of  all  person  who  claims  to  be  snch  sDcc«»r. 

or  any  of  the  decedeuts."    Sand.  &  Hills'  to  be  brought  in  as  a  party, either  pluntilT 

Dig.,  {  5634.  or  defendant,  whenever  it  appears  pioper 

MinneMota:  "  When  two  or  mote  penoui  to  do  «o,  upon   his  own  application  or 

are  indebted  on  any  joint  contract  or  upon  upon  the  application  of  any  party  to  the 

a  judgment  founded  on  a  joint  contract,  action,  and,    if   neceaaary.   that    snpple- 

and  either  of  them  die,  hia  estate  is  liable  mental   pleadings  be  put  in."    Ann.  St., 

therefor,  and  the  amount  thereof  may  be  IMI.  j  6084.] 

allowed  by  the  protiate  court,  at  if  the         Borgoyne  v.  OMo  L.  lua.   &  T.  Co.. 

contract  had  been  joint  and  sereral,  or  G  Ohio  St.  SB6,  S87.    This  was  an  acdm 

as  if  the  judgment  bad  been  against  bim  against    the    snrviring  makeri  and  tlw 

aloue."    St.,  1894,  §  4521.  administntor  of  a  deceased  maker  of  s 

Wisconiln:   "  When  two  or  more  per-  promissory   note.      Ranney  C.  J.,  afm 

sous  shall  be  indebted  on  any  joint  con-  stating  the  original  common-law  rule,  mi 

tract  or  apon  a  judgment  founded  npon  quoting  a  statute  of  Ohio  (Swann's  B.  S. 

a  contract,  and  either  of  them  shall  die,  p.  3'B)  as  follows,  —  "  When  two  or  mon 

hia  estnte  Bhall  be  liable  therefor,  and  the  persons  shall  be  indebted  on  a  joint  coo. 

claim  mny  be  allowed  by  the  court  as  if  tract  or  upon  a  judgment  founded  ap»s 

the  contract  had  been  joint  and  several  any  such   contract,  and  either  of  tliein 

or  as  if  the  judgment  had  been  against  shall  die.  his  estate  shall  be  liable  tbcie- 

him  alone,  and  the  other  parties  to  such  for  as  if  the  contract  had  been  jainl  sod 

joint  contract  may  be  compelled  to  con-  several,  or  as  if  the  judgment  had  bM> 

tribute  or  to  pay  the  same  if  they  would  against  him  alone."  —  proceeds  (p.  SB'): 

have  been  liable  to  do  so  npon  payment  "This  statute  effected  an  entire  abragi- 

thereof  bythedecensed."   St.,  1898,  j  3848.  tion  of  the  common-law  principle  to  whicb 

Colorado;  "All  joint  obligations  and  allusion  has  been  mBde,and  left  theeniu 

covenants  ehall   hereafter   be  taken  and  of  the  joint  debtor  liable  to  every  iepi 

lield  to  be  joint  and  several  obligations  remedy  as  fully  as  though  the  coatnct 

and  coveoants."    Mills  St.,  |  S52S.  had  been  joint  and  several.    Until  iIm 

New  York  t  "  The  esiaie  of  a  person  or  passage  of  the  act  to  establish  a  code  of 

party,  jointly  liable  upon   contract  with  civil  procedure,  it  is  true   his   pemnil 

others,   shall    not   be   discharged    by    his  representatives   and    the   surviron  cooU 

death,  and  the  court  may  make  an  order  not  be  sned  in  the  same  action.    But  bi 

to  bring  in  the  proper  representative  of  the  36Ih  section  of  that  act  it  ia  proilileil 

tha  decedent,  when  it  is  necessary  so  to  do  that '  persons  severally  liable  on  the  fxx 

for  the  proper  disposition  of  the  matter."  obligation  or  Instrument  may  all  or  ut 

Code  Civ.  Pro.  J  798.    See  Potts  v.  Donnce  of  them  be  included  in  the  same  acnoi 

(1903),  173  N.  Y.  33S,  66  N.  E.  4,  quoted  at  the  option  of  the  plaintiff.'    And  ibt 

at  length  in  note  to  §  '302,  for  a  judicial  371st  section  allows  a  ureral  jnilj;iiiect 

interpretation  of  this  statute.  to  be  given  agaiust  any  one  of  Iba  defeini- 

iSoulA  DiJMa:  "  Where  one  of  two  or  ants  aa  the  nature  of  the  case  ma;  »- 
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ject  by  the  courta  of  New  York  and  of  many  other  States  is 
clearly  estabUshed  by  an  overwhelming  weight  of  authority,  I 
do  not  hesitate  to  eay  that  it  is  as  plainly  opposed  to  the  obvious 
intent,  and  even  to  the  very  letter,  of  the  reform  legislation. 
When  the  statute  has  io  express  terms  abolished  all  distinctions 
between  actions  at  law  and  suits  in  equity,  ba^  declared  that  in 
all  cases  any  person  may  be  made  a  defendant,  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  ia  a 
necessary  party  to  a  complete  determination  and  settlement  of  the 
questions  involved,  and  has  finally  authorized  a  several  judgment 
to  be  rendered  in  any  action,  it  is  simply  a  palpable  violation  of 
these  positive  provisions  to  say  that  a  creditor  shall  not  maintain 
a  legal  action  against  the  personal  representatives  of  a  deceased 
joint  debtor,  but  shall  be  driven  to  an  equitable  suit,  and  that 
only  in  a  certain  contingency ;  it  is  a  useless  sacritice  to  the  merest 
form.  I  would  not  be  understood  by  this  criticism  as  denying 
the  existence  of  the  rule,  for  it  ia  too  well  settled  to  be  doubted. 
If,  however,  ^e  courts  shall  at  any  time  accept  the  intent  of  the 
legislatures,  as  it  is  plainly  shown  in  their  statutory  work,  and 
shall  adopt  a  geneml  equitable  theory  of  interpretation,  which 
shall  be  applied  in  all  cases  to  all  actions  without  reservation  or 
exception,  so  that  there  shall  result  one  single  and  uniform  system 
of  procedure,  then  without  doubt  the  rule  that  I  am  cnticising 
will  be  abandoned,  and  the  conclusions  reached  by  the  Indiana 
courts  will  be  accepted  in  all  the  States. 

§  206.  '  305.  IT.  Actioiu  upon  Coabaot;  Joint  and  Ssveral  LU- 
bilitj.  Ko  Change  by  0«ner«l  IioiiEnase  In  most  Codes,  ninstrntiona. 
The  former  doctrine  of  the  common  law  concerning  joint  and  sev- 
eral contracts  and  suits  thereon  has  not  been  affected  by  the  new 
procedure,  except  in  those  few  States,  already  referred  to,'  whose 
codes  or  statutes  permit  the  creditor  in  all  cases  to  sue  all,  or  any, 
or  one  of  the  debtors  or  co-contractors.  The  general  language 
found  in  most  of  the  codes  has  wrought  no  change  in  the  practical 

qnire.    Iq  the  opinion  ot  the  court,  these  ncainiC  each  accordin;;  to  the  natare  of 

Metiona  permit  the  joinder  of  the  But-  their    respective    liabilitiea."      The   con- 

'ivot  or  mrriTors  and  the  personal  rep-  stmctioD  here  put  upon  the  Ohio  statute 

r«<«DtatiFes  of  the  deceaaed  obligor  in  is  cettainlj  far  more  eqnitabie,  anil  io  ac- 

Ihe  Mme  action,  whether  the  contract  is  cordance  with  theii  intent,  than  that  put 

in  lermi  joint  and  seTeral,  or  is  made  so  npon   the  code  of  Neir   York.     See   also 

br  the  90)h  section  of  the  admioiBtration  Sellun  v.  Braden,  13  lova,  3GS. 
statute  npon  the  death  of  the  joint  ohii-  ■  Anti,  p.  SS9,  note, 

gor.  And  BDthorize  a  separate  judgment 
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rules.'  This  proposition  is  sustained  by  many  of  the  cases  in 
reference  to  joint  liability,  cited  under  the  foregoing  paragraphs; 
it  is  also  recognized  or  distinctly  affirmed  in  many  particular  in- 
stances, among  which  I  mention  a  few.^  Two  infiuiance  com- 
panies had  insured  a  building  by  separoite  policies,  each  of  which 
contained  the  usual  rebuilding  clause.  Upon  the  occurrence  of  a 
fire,  they  united  in  a  joint  notice  of  their  election  to  rebuild,  and 
partly  completed  the  work  under  such  notice.  Default  being 
made  by  them,  the  owner  brought  an  action  against  one  of  theiu 
to  recover  damages  for  the  non-performance  of  the  contract  to 
rebuild.  It  was  held  that  by  the  election  the  companies  had 
turned  their  policies  into  building  contracts,  and  were  liable  ac- 
cording to  the  tei-ms  thereof,  and  that  the  owner  might  sue  both 
in  a  joint  action,  or  either  in  a  sepai'ate  action  ;  in  other  words, 
that  their  liability  was  joint  and  several.'  Premises  wei«  leased 
with  covenants  against  under-letting,  and  against  using  the  build- 
ing for  certain  purposes.  The  lessee  sub-let  portions  to  different 
under-tenants,  who  violated  the  covenants  by  using  them  in  the 
prohibited  manner.  An  action  against  all,  —  the  lessee  and  the 
Bub-tenants,  —  to  recover  dam^es  for  the  breach  of  the  covenants, 
was  held  proper,  although  it  was  said  the  plaintiff  must  have  ■ 
separate  judgment  against  each  defendant  for  the  special  injury 
and  wrong  done  by  him.  A  separate  action  might  also  have  been 
brought  against  the  original  lessee  and  each  of  the  under-tenants.' 
When  an  express  joint  and  several  note  is  made  by  a  firm,  and  is 
signed  by  the  firm  name,  it  retains  its  joint  and  several  charac- 
ter; an  action  may  be  brought  either  against  all  the  partners,  oi 
against  each  or  one  of  them.*^  In  certain  States,  as  has  already  been 
mentioned,^  the  express  language  of  the  codes  permits  an  action 

>  CCertBiastBtaUnypreraiiiplionsexist  1S06,  8S1,  8Sa)  of  the  New  York  roit. 

iu  some  States.     Ses  notes  to  §§  ■2TS,  The  entire  deciuon  b  in  cIoMr  buinuDr 

'376,  where  the  autatea  of  CalifuraiK,  with  the   plain  intent  of  the  code  ilun 

Montana,  Oldahoma,  and  North  and  Sontti  many  otheis  which  have  been  cil«d,   S« 

Dakota  are  set  oat.]  Trtibne  c  McAdune,  6  Rush,  71. 

"  URtate  V.  McDonald  (1895).  Idaho.lO  *  Snow  v.  Howard,  35  Barb.  5i.    S» 

Fac.  312;  Council  Bluffs  Savings  Bank  c.  O'Corman  v.  Lindeke,  36  Minn.93  (af'iii' 

Griswold  (I89J),  SO  Heb.  753,  70  N.  W.  and   several  bond).    A   coTcnant  to  in- 

376.^  demnif/   peraons  against   liabilitj  »■>  > 

*  MorroUu.IrvingF.  Ins.  Co.,33  N- Y.  bond  wherein  they  are  jointly  anil  f- 
429,  ersllf   bound,  is  also  joint  and  sev^nl 

•  Gillilan  v.  Norton,  6  Robt.  54E.     The  Hughes  b.  Oreg.  By.  &  Nnr.  Co.,  II  Un- 
ruling  of  the  court  in  respect  to  a  separate  437. 

judgment  was  based  upon  S  ^^*  (1205,         ■  .ilnle,  p.  SB9,  noM. 
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agfunst  any  Dumber  of  joint  and  several  debtors  at  the  plaintifTs 
option,  as  well  as  against  any  number  of  joint  debtors.'  If 
several  defendants  are  sued  jointly  upon  au  alleged  joint  and 
several  contract,  tbe  plaintiff  may  sever  in  tbe  recovery,  and  take 
judgment  against  a  portion  only,  if  tbe  evidence  shows  such  a 
liability ;  *  and  when  one  of  two  or  more  persons  jointly  and  sever- 
ally liable  dies,  tbe  creditor  may  at  once  sue  the  personal  repre- 
sentatives of  tbe  deceased  in  a  separate  action,  or  may  sue  tbe 
survivors.' 

§  30T.  *  306.  T.  Aotloiu  npon  Gontraot;  B«v«rml  Llabllltr.  No 
Changaln  Conunon-IiMwDoatriiiM— Bxoept.  No  change  has  been 
made  in  tbe  common-law  doctrines  and  rules  concerning  several 
liability  arising  from  contract,  except  that  produced  by  tbe  pro> 
vision  found  in  all  the  codes  in  substance  as  follows.  Persons 
sevetully  liable  on  the  same  obligation  or  instrument,  including 
the  parties  to  bills  of  exchange,  promissory  notes,  and  negotiable 
bonds,  — and  in  some  States  sureties,  — may  all,  or  any  of  tbem, 
be  included  in  the  same  action  at  tbe  option  of  the  plaintiff. 
This  clause  certainly  effects  a  very  important  change  in  the 
ancient  rule,  in  all  cases  where  tbe  liability  flows  from  an  instru- 
meut  or  contract  in  writing,  in  that  it  permits  a  creditor  to  sue 
aU  the  several  promisors,  or  any  number  of  tbem,  instead  of  re- 
stricting him  to  a  separate  action  against  each.*  The  effect  of 
this  clause,  and  tbe  extent  of  tbe  change  wrought  by  it  will  be 
discussed  at  large  in  Section  VIII.  of  tbe  present  chapter.  With 
this  exception,  the  common-law  doctrine  is  unaltered.  In  many 
States  it  is  settled  by  a  decided  preponderance  of  authority,  that 
a  principal  debtor  and  a  guarantor  thereof  cannot  be  joined  as 
codefendants  in  the  same  action.  Even  when  the  principal  debt 
is  evidenced  by  a  written  instrument,  and  the  guaranty  is  in- 

'  Ron  V.  Willianu,  S  Eao.  489 ;  Jeffer-         *  [;Blaek  Hills  Bank  v.  KeUogg  (1893), 

•on  Conotj  Com're  d.  Sw»ui,  5  Kan.  378;  4  S.  D.  313,  56  N.  W.  1071.] 
Kupfer  i>.  Sponhorat,  1  Ksd.  7S  ;  Row  v.         *  Spej'ent  d.   FUk,  6  N.  T.  Sap.  Ct. 

Madden,  1  Kau.  445;  SellotiD.  Btadeo.  13  1S7;    Parker  v.  Jacksoii,   16   Baib.   33; 

1u»a.  365;   RreraoD  v.  Heudrie,  3S  Iowa,  HclDtoeh  v.  Ensign,  38  N.  Y.  163  ;  Har- 

*m:  CUpp  D.  PreitoD,  15  Wis. 543.    This  riogton  v.  Higham,  15  Barb.  534. 
lul  cue  arora  ander  a  proviiion  iilentical         *  See   Powell  v.  Fovell,  48  Cal.  334. 

«'ilh  }  120  (454)  of  the  'Sen  York  code  as  Persons  severally  liable  for  different  items 

\i  partie*  wvenllj  liable  on  the  same  in-  of  a  general  demBiid  cannot  be  joined  as 

■Lruiaent ;  and  see  Powell  n.  Fowell,  48  Cal.  defendants  in  one  action.    MiUer  v.  Curry, 

3M.  In  Kansas aperaona]  money  jndgnient  53  Cal.  665. 

againit  two  or  more  is  a  joint  and  Mreral 

ubliguian.   Read  e.  JeSiiat,  16  Eao.  534. 
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dorsed  upon  the  same  paper,  the  parties  are  not  "  severally  liable 
on  the  same  obligation  or  instrument,"  and  do  not  ^U  within  the 
provision  last  above  quoted.  A  separate  action  must  be  brought 
against  the  principal  debtor  and  against  the  individual  guarantor.' 
This  doctrine  does  not  prevail  in  all  the  States.  It  is  held  in 
some,  by  very  able  courts,  that  where  the  payee  or  owner  of  a 
promissory  note  transfers  the  Bame,  and  writes  a  guaranty  upon 
it,  he  may  be  sued  as  a  guarantor,  together  with  the  maker  there- 
of, in  one  action ;  and  the  same  doctrine  has  baen  applied  to  a 
similar  transfer  and  guaranty  of  a  contract  to  pay  money  not 
negotiable  in  form.^  In  an  ordinary  action  to  recover  upon  a 
debt  due  by  an  insolvent  corporation,  over  which  a  receiver  lias 
been  appointed,  he  is  not  a  necessary,  nor  even  proper  co-defend- 
ant when  no  cause  of  action  is  stated,  and  no  relief  is  praj'ed 
against  him.' 

§  208.  *  307.  TI-  LUblUty  In  Actdoiu  for  Toit.  Common -law 
Dootrioes  TTncbanged.  Q«neral  Rala  a»  to  Portiea  Dofandant  bardn- 
ZUostrations.  ^  The  common-law  doc tiiues  concerning  the  liability 
of  tort-feasors,  and  as  to  the  joinder  or  separation  of  them  in  ac- 
tions brought  to  recover  damages  for  the  wrong,  are  entirely  un- 
changed by  the  new  system  of  procedure.^  It  is  unnecessary  Ui 
repeat  these  ancient  rules ;  that  they  are  still  in  operation  nith 
their  full  force  and  effect  is  sufficiently  shown  by  the  following 
particular  instances.  In  general,  those  who  have  united  in  the 
commission  of  a  tort  to  the  person  or  to  property,  whether  the 
injury  he  done  by  force  or  be  the  result  of  negligence  or  want  of 
skin,  or  of  fraud  and  deceit,  are  liable  to  the  injured  party  with- 
out any  restriction  or  limit  upon  his  choice  of  defendants  f^nst 
whom  he  may  proceed.    He  may,  at  his  option,  sue  all  the  wrong- 

<  [SiniB  V.  Cliak  (1892),  91  Ga.  303,  that  in  each  one  of  th««e  caaea  the  par- 
ts S.  E.  IS8.3  Le  Roy  v.  Shaw,  3  Duer,  alitor  was  the  original  pajee  or  pronuMe, 
626 ;  De  Kidder  v,  Schermerhora,  10  Barb,  and  also  the  BMignoT ;  but  jt  must  b«  niit 
638;  Allen  v.  Fosgate,  II  How.  Pr.  318;  that  the coart  doe*  not  lay  any  strcM ipoa 
Fhalen  b.  Diogee.  i  K.  D.  Smith,  379 ;  this  fact  rb  a  ground  for  in  decimal. 
Bon  do  ro  n  t  u.  Bladen,  13  Ind.  IGO ;  Virden  *  Arnold  (^  Snffulk  Bank,  ST  Barb.  t». 
V.  Ellsworth,  15  lud.  Hi.  See  Stont  Id  an  •ction  agaioM  two  or  more  *t  !«' 
V.  Noteman,  30  Iowa,  4U,  415  ;  Tucker  n.  mone;  had  and  receiTod,  a  complainl  ii 
Shiner,  24  Iowa.  334.  Also  Graham  ti.  demurrable  whicli  abowi  that  the  monrv 
Ringo,  67  Mo.  3S4;  Barton  v.  Speis,  5  -was  receired  otherwise  than  joiotlv;  il- 
Bnn,  60.  thonf>h    the    joinder   might    haie   bwo 

*  Marvin  v.  Adamson,  1 1   Iowa,  -  371  ;  proper  if  the  action  bad  Kunded  in  tun  ■ 

Mix  u.  Kairrhild,  12  Iowa,  351;  Tucker  Simmons  v.  Spencer,  9  Fed.  R.  SOI:  J 

H.   Shiner,   24   Iowa,  334;    Peddicord   b,  MtCrarv,    48.      CLoostaJot    r.    Ciltiw 

Whittam,  9  lDwa,4Tl.    It  U  to  be  noticed  (1898J,  ISO  Cal.  688,  S3  P»c.  M8.] 
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doers  in  a  single  action,  or  may  sue  any  one,  or  may  sue  each 

ill  a  se]«trate  action,  or  may  sue  any  number  he  pleases  less  than 

iill ;  the  fullest  liberty  is  given  him  in  this  respect.'  The  only 
exceplions  are  those  few  instances  in  which  the  tort  from  its 
very  nature  must  be  a  separate  act  impossible  to  be  committed 
by  two  or  more  jointly.'     A  sherifE  and  his  deputy  may  be  sued 

jointly  for   the  trespasses  and  other  wrongful  acts  done  by  the 

'  ^But  where  a  joint  iirae  ia  pt«BCDted  SO  N.  Y.  480,  4B9  ;   Mcintosh  v.  Ensign, 

OD   tli«  ple^ings   agaioat   a  oamber  of  SS  N.  Y.  169;  Bullis  v.  Mootgomcty,  ^>0 

tnn-Seasorf,  plaiutiC  hu  no  right  to  nnj  N.  Y.  332.     Where  a  right  of  action  for 

oilier  tlum  a.  joint  neoyerj,   unless  the  lort  exists  ilgainsC  several,  and  ia  of  auch 

■nion  bus  failed  u  to   all  but  one  of  achancter  that  it  anrrives  upon  the  death 

the  ittfendauts,  or  unless  the  joint  issue  of  the  wrong-doer,  if  one  of  the  persona 

ixaa    been     modiBed    by    a    severance    in  liable  dies,  the  action  may  be  brouglit  or 

the  nnsners:  Ashkraft  u.  Kuoblock  |I996),  contioned  against  his  ;iersnaal  repreiienta- 

145  Ind.  169,  45  N.  E.  69.     But  see  Haas-  tivea  ;  but  it  ia   the   aewled    rule  in  New 

li:r  c.  HeCele  (1898),  151  Ind.  391,  50  N.  B.  York  that  the  action  in  such  case  must 

361. wherethe  conrt  sayB,quotiDg  from  un  be  divided,  and  one  suit   be  brought  or 

tarlier  case:  "Itwaa  held  in  terms  that  continued  against  the  survivors,  and  one 

thw  proviHioD  of  the  code  (Boms'  R.  S.,  |  against  the  representatives  of  the  deceased. 

ST3)  upplics  Co  all  BclioQS  iDdiscriminaCely,  Bond    u.   Smith,    6  N.    Y.   Sup.    Ct.  239; 

vhttlier  founded  upon  contract  or  upon  4  Hun,  48;  Ileitirauller  v.  Gray,  13  Abb. 

tort :  that  it  is   itnmaterial  whether  the  Pr.  n.b.  299 ;  Union  Bank  v.  Mutt,  37  N.  Y. 

cuniplaidt  alleges  a  joint  or  a  joint  and  633;  Gardner  n.  Walker,  23  How.  Pr.  405; 

several  liability  i  that  the  right  of  recovery  McVean  b.  Scott,  46  Barb.  379.    Aa  (ur- 

is.  in  this  reapect,  to  be  regulated  by  the  ther  illustrntiooa  ;  —  negligence:  Vary  ii. 

prwf  and  not  by  the  allegations  of  the  B.  C-  R.  &  M.  li.  Co.,  43  Iowa,  346  (joint 

oiniploint;    that,    in  other  words,  every  employers);   Van  Wagenen  u.   Kemp,   7 

cimplaint  is,  in  the  respect  stated,  to  ha  Hun,  338.  a  joint  action  allowed  against 

treated  aa  both  joint  and  several  where  the  owner  of  a  lot  for  a  negligent  excava- 

t here  are  two  or  more  defendants."]  tion   of  the  sidewalk,   and   the  city  for 

'  Creed  p,  Hartman,  39  N.  Y.  591.  .593,  negligently  suffering  Che  same;  cf.  infra, 

597;  Rol)ert8  v.  Johnson,   58  N.  Y.  613,  g  "308  note;    Mitchell  v.   Allen,   35    id. 

SI6,  HD  action  againat  one  partner  only  543   (a  release  of   one    of  the    persona 

Kliote  the  entire   Srm   had   been   guilty  jointly  negligent  rele.ises  all) ;  Gudger  :>■ 

of  negligence;   Chester  p.  Dickeraon,  53  Western   N.  0.  R.  Co.,  21  Fed.  R.  81; 

Barb.  349,  358  ;    Phelps  v.  Wait,  30  N.  Y.  trespass:  Wehle  v.  Butler,  61  N.  T,  245; 

Iif.  an  action  against  principal  and  agent  Fleming  p.  McDonald,  50  Ind.  278;  fraud: 

for  iie;:ligcnce  of  the  agent ;   Kasson  v.  Bond  a.  Smith,  i  Hud,  48  (one  of  Che  de- 

fei'pie,  44  Uarb.  347  ;  Wood  v.  Lnscomh,  fendauts  dies) ;  Hun  v.  Gary,  82  N.  Y.  65 

23  Wis,  287,  an  action  against  oue  part-  (tmsteea  guilty  of  a  tortious   breach  of 

niT  for  negligence   by  the  Arm:  Fay  v.  trust,  a  portion  of  them  maybe  sued  — 

Dividson,  13  Minn.  523 ;  Mandlebaum  a.  all  need  not  be  jidned) ;  nuisance :  Cobb 

fiuMdI.  4  Nev.  551  ;  McReady  u.  Rogers,  v.  Smith,  38  Wis.  31.  a  mill-dam  caused 

1  Seb.  124;    Murphy  v.  Wilson,  44  Mo,  plaintiff's  lands   to  be  overflowed;    held. 

313;  Allred  p.  Bray,  41  Mo.  484 ;  Brady  the  persons  who  had  actjuired  title  to  tlio 

t.  Hall,  14  Ind,  317.  action  for  injury  done  land  on  which  the   dum  stands,  and  by 

bv  irespaasing  animals  irbich  belonged  to  whose  authority  it  has  been  maintained. 

Kveral  persona  jointly ;  Turner  b.  Hitch-  are  proper  co-difcndauCa ;  Greene  e.  Kun- 

cwrli,  20  Iowa,  310,  a  very  elaborate  and  nemachpr,  36  Wia.  50;  Lohmiller  u.  Indiiiu 

iwpuctive  judgment;   Bucklea   v.   Lam-  Water  Co.,  51  id.  683 ;   Hillmau  w,  Kew- 

be:t,4Metc(Kj.)330;  HubbeU  u.  Meigs,  ington,  57  Cal.  56. 
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latter  in  his  official  citpacity;  the  deputy,  because  he  actnally 
cotnmits  the  tort,  aod  the  sheriff  because  he  is  the  princi- 
pal.' A  passenger  in  the  care  of  one  company  was  injured  by  a 
collision  with  a  train  of  another  company  which  used  the  Bame 
track.  The  servants  of  both  companies  were  in  fault,  and  as  the 
wrong  was  caused  by  the  negligence  of  each  corporation,  an  action 
brought  against  them  jointly  was  sustained.' 

>  WaMrbnty  v.   WeiterreU,  9  N,  T.  Aiutin  o.  Maidock  (1900),  127  N.  C.  4M. 

S9B;  King  v.  Oner,  4  Daer,  131 ;  ctnUra,  37    S-  E.   478  ;  — inclnding  thoM   shiirt 

HonlCon  i:  Norton,  5  Barb.  S6G,  396,  per  gains  or  losses  are   attributable   ta  the 

Pratt  J.    This  dictam  is  c1e»1y  errone-  fraud :  Stevens  v.  Sonth  Ogden  Land  Co. 

ona.     So,  too,  an    execation  or  an   at-  (189G),  U  Utah,  333,  47  Psc.  81. 
tachmeat  ccediCor,  under  vrhoae  direction  It  was  held  in  Page  r.  Citixeni  Bait 

prop«rt>-  is  lortiously  taken  by  the  sheriff,  ing  Co.  (1900),  111  Ga.  73,  36  S.  E.  4i8, 

la  properlj  joined  with  the  sheriS  in  an  that  an  action  for  maliciona  proeecnliuii 

arXion  for  the  trespass ;  Elder  v.  Frevert.  ma;  be  bronght  joiotl;  agaioat  a  partoer 

18  NeT.  416;  Marsh  a.  Backus,  IB  Barb,  ahip,  the  individual  memben  tbereof,  and 

483.  a  person  not  a  member,  if  inch  proctcn- 

*  Colegrore  i>.  N.  T.  £  N.  U.  R.  Co.,  tdon  was  begun  and  carried  on  as  a  ledult 

30  N.  Y.  493;  Moonej  b.  Hndson  lUrer  of  a  conspiracy  among  them. 
R.  Co.,  5  Robt.  548.  The  plainiifF  may  sue  any  one  or  mon 

[A  ndlroad  company  audits  receiver  of   joiat  tort-feasors  aa   he    may  elen: 

may  be  joined   in  an  action  for  tort  to  Coddiugtoa  i'.  Canaday  (1901),  157  lid. 

recover  damages  caused  by  flooding  plain-  343,  61  N.  E.  567 ;  Fagh  v.  Chesaptale 

tir*  land:  St.  Louis,  etc  R.  R.  Ca   v.  &  Uhio  Ry.  Co.   (IB97),  101   Ky.  77,  J9 

Trigg  (1897),  63  Ark.  636.  iO  S.  W.  579.  S.   W,  695;    Donglaas   b.   Ranwa;   Ca 

An  engineer  and  fireman  through  whose  (iS94),  91  la.  94,  58  N.  W.   1070;  Bnm 

negligence  plaintiEE's  intestate  was  killed,  t>.  City  of  Webster  City  (1903),  US  la 

may  tie  sncd  jointly  with  the  master,  the  511,   S8  N,   W.   1070;  Cnmberland  Td. 

railroad   corporation:    Winaton's  Adm'r  Co.  v.  Ware's  Adm'r  (1903).—  Ky.  — . 

B.  111.  Cent.  R.   R.   Co.   (1901).  Ky.,  65  74  S.  W.  289;  Chapin  b.  Babcock  (IS»|, 

S.  W.   13.     A  maawr  and  servant,  gen-  67  Conn.  255,  34  All.  1039. 
erally,  may  be  jointly  sued  for  the  ner.  One  joint  wroug  doer  cannot  complaio 

Taot's  negligence :  Central  of  Georgia  Ity,  that  others  eqaally  guilty  are  not  joined 

Co.  B.  Brown  (1901),  113  Oa.  414,  38  S  E.  with  him:  Berkson  e.   Kansas  City  Ry. 

989;  Oreenberg  v.  Whitcomb  Lnmber  Co.  Co.  (1S9S),  144  Mo.  !U,  45  S.  W.'lll9; 

(1895),  90  Wis.  225,  63  N.  W.  93.    A  fire-  Whitman    McNamara    Tobacco    Co-   r, 

man  injured  in  a  coHision  properly  joined  Wnrm  (1902J.  Ky..  66  8.  W.  609  ;  Scon  c. 

as  defendants  the  railroad  company,  the  Flowers  (1900).  60  Neb,  675,  84  N.  W.  81. 
division  superintendent,  and  the  train  de-         The  plaintiff  may  dismiM  m  to  som* 

spatcher :  Howe  n,  Northern  Pac-  Ry.  Co.  at  any  stage  of  the  proceedings,  wiihont 

(1902), 30  Wash- 569,  70  Pac.  1100.  affecting  the   merits  as    to   the  othen: 

Where  a  tort  is  committed  by  the  sep-  Berkson  b.  Kansas  City  Rj.  Co.  (1899), 

anite  but  concurrent  negligence  of  a  town  144  Mo.  ill,  45  S.  W.  1119  ;  Melaon  r. 

marshal  and  a  board  of  town  trnsteei,  Thornton  (1901).  113  Qa  99. 38  S.  ES4t 
snit  may  be  broaght  agaiust  them  jointly.  It  is  held  in  Connecticut,  Nichok  f. 

together  with  the  bondsmen  on  the  mar-  Feck  (1898).  70  Conn.  439,  39  AtL  SOJ, 

abal's   bond:   Doeg   b.   Cook   (1899),  126  that  the  persons  jointly  gnilty  of  ■  tm- 

Cal,  313,  58  Pac.  707.     Alt  who  participate  pass  guan  daiaam  /regit  abonld  be  fn^'l 

in    a  frand  are  jointly   liuMe  therefor:  jointly,  and  if  several  actions  are  institdwd 

^pHulding  V.  North  Milwaukee  Town  Site  withont  dne  cause  nch  action*  shoold  be 

Co,  (1900),  10«  Wis,  481,  81  N,  W.  1064;  consoUdated.] 
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§  209.  *  308.  Joint  Liability  mnst  raat  upon  Commimltj  Id  Wrong- 
doing.  Iq  Older,  however,  that  the  general  rule  thus  stated 
should  apply,  and  a  union  of  wrong-doeTs  in  one  action  should 
be  possible,  there  must  be  some  community  in  the  wrong-doing 
tunong  the  parties  who  are  to  be  united  as  co-defendants ;  the  in- 
jury must  in  some  sense  be  their  Joint  work.'  It  is  not  enough 
that  the  injured  party  has  on  certain  grounds  a  cause  of  action 
against  one,  for  the  physical  tort  done  to  himself  or  his  property, 
and  has,  on  entirely  different  grounds,  a  cause  of  action  gainst 
another  for  the  same  physical  tort ;  there  must  be  something 
more  than  the  existence  of  two  separate  causes  of  action  for  the 
same  act  or  default,  to  enable  him  to  join  the  two  parties  liable 
m  the  single  action.    This  principle  la  of  universal  application.' 

'  [Bat  in  th«  can  of  a  joint  usaalt,         [_vVhBre  puenta  irrongfollf  isiibg  hna- 

nulice  OD  the  pan  of  one  irill  be  attributed  band  and  wife  to  aeporate,  tbej'  are  jointly 

to  all,  and  each  will  be  held  liable  for  all  liable,  tboagh  each  does  not   participate 

l)>e  damaf^.  both  actual  and  exemplaiy :  in   all   the  acts  of   the   other  :'  Price   i'. 

Relunatein  d.  Clark  (1897),  1<M  la.  2ST,  Price   (IS91},  91  la.  633,  60  S.  W.  aos. 

73N\W.  S88.     So  a  maater  and  servant  are  And  in  ao  action  by  a  wife  for  damagea 

both  liable  for  the  servant's  wilfnl  tort,  resultiog  from  a  particalar  intoxication  of 

ir  nitbia  1  he  scope  of  his  emplojmeat :  her  hoaband,  all    the    parties  who  con- 

Gaidner  v.   Sonthern  Rj.  Co.  (l^^^)!  ^^  tribnled  to  the  parti cnlar  intoxicatioD  maj 

S,  C.  341,  i3  S.  £.  816.  be  joised,  althoagh  they  were  condncting 

*  Trowbridge  v.  Forepangh,  U  Minn,  separate  places  of  baaineas  when  the  liqnoc 

lU.    P.,  owDiDg  a  lot  in  St.  Panl  abnt-  was  sold  to  the  hnsbarid  and  did  not  act 

tiiiR  on  a  street,  dng  and  left  opeo  a  dan-  io  concert ;  Faivre  b.  Mandirachied  (190S), 

geiuuB  hole  in  the  street,  into  which  the  IIT  la.  72*.  90  N.  W.  76. 
plaintiff  fell.    He  soes  the  citj  and  P.  It  was  held  in  City  of  Kansas  City  n. 

juintly,  basing  his  claim  upon  the  above  File  (laus),  60  Kuv  137,  5S  Pac.  877,  tbat 

acts  oE  F.,  tad  upon  the  general  dnty  of  a  city  and  an  electric  light  company  are 

Ihe  cicy  in  respect  of  its  streets.    The  jointly   liable  for   injuries  sustained   bj 

coan  held  that  soch  a  joint  action  conld  plainiiCE  by  reason  of  a  broken  wire  which 

not  be  muntained,    "The  liability  of  the  remained  in  the  street   foi  three  weeks, 

city  depends  on  estate  of  facts  not  aSect-  conatitating  a  tlangerona  obatrnctioo  to 

iag  its  co^efendani,  and  tbe  conTerse  is  traveL      A  dissenting  opinion  was   ren- 

eqully  true.     Neither  is,  In  fact  not  in  dered  citing  the  text,  and  the  case    of 

law,  chargeable  with,  lur  liable  for,  the  Trowbridge  v.  Forepangh  {in/ra).    See, 

aiatier  set  op  as  a  cause  of  action  against  also,  Street  Ry.  Co.  v.  Stone  (1894),  St 

tbe  other.    They  did  not  jointlg  condoce  Kao.  83,  37  Pac.  lOlS.  where  a  city  and 

to  tbe  injary."     Contra,  in   Van   Wage-  a  street  railway  were  held  jointly  liable 

Bta  V,  Kemp,  T  Rnn,  3S8,  a  similar  case,  for  a  dnngeronsly  constrocted  track. 
iliajuinder  was  allowed.    See  also  Long         In  Smith  a.  Day  (ISOl),  39  Ore.  S31, 

c.  Swindell,  77  N.  C.  ITS;  Cogswell  v.  65  Pac.   105S,  the  coort  said:  "Two  or 

larphj.  M   Iowa,  44 ;   Keyes   d.  Little  more    tort-feasors    may   be   nned   jointly 

TuriiGold.etcCo.,  S3  CaL  7S4;  Mitchell  when  they  have   all  concncred  by  joint 

''  Allen,  !5  Hon,  &43  (a  release  of  one  deaign  or  common  act   or  negligence  to 

"I  Kvera]  joint  ton-feasom  releasee  all;  prodnce  the  injnry  complained  of;  but 

C'TOVBt  V.  Blwr,  14  Oreg,  3S9 ;  Dahms  n.  whore   the  parties  have  acted  eepatately 

^^  13  Oreg.  47 ;  C^*  E-  &  T.  Ky.  Co.  and  independently  of  each  other,  without 

''  Hibtt  (18M),  S6  Eao.  694, 44  Pac  693.3  concert,  or  by  commou  pnrpow,  although 
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§  210.  *  309.  CaM  of  Joint  Convanioii  of  Chattels.  The  general 
doctrine  under  examinatioa  embraces  as  well  the  case  of  a  joiitt 
conversion  of  chattels,  as  any  other  instance  of  joint  tort  to 
property  or  person.  When  two  or  more  have  united  in  the  act 
which  amountfl  to  a  conversion,  or  liave  ao  interfered  with  the 
chattel  43  to  constitute  a  conversion  within  the  legal  meaning  of 
the  term,  the  owner  or  person  having  the  special  property  may 
sue  all,  or  one,  or  any,  as  in  the  case  of  any  other  tort.^  But 
there  must  be  a  community  in  the  wrong-doing ;  the  wrongful 
act  must  constitute  a  conversion  on  the  part  of  all,  and  in  that 
act  all  must  have  engf^d.  When  such  is  the  case,  the  Uw 
does  not  apportion  the  i-esponsibility,  but  holds  each  liable  for 
the  whole  amount'  If  there  is  no  such  community,  a  joint  action 
for  the  conversion  will  not  lie,  and  a  fortiori,  it  will  not  lie  when 
the  defendants  have  not  each  been  guiity  of  an  act  which  i»  a 
wrongful  conversion.* 

§  211.  *  lilO.  Com  of  R«pleTlii  uoi  D«tlaaa.  The  same  general 
doctrine,  under  the  same  limitations,  controls  the  action  of 
replevin,  or  detinue,  —  or  to  recover  possession  of  chattels,  which 
at  the  common  law  was  regarded  as  a  personal  action  based  upon 
the  tortious  act  of  the  defendant,  in  his  wrongful  detention  or 
taking  of  the  goods.  If,  therefore,  there  is  a  joint  wrongful 
taking  or  detention  of  the  goods,  the  action  will  lie  against  the 
wrong-doers  jointly,  although  one  of  them  may  have  parted  mth 
his  actual  possession.  Thus,  where  goods  had  been  sold  and 
delivered  to  a  fraudulent  vendee,  so  that  the  vendor  might 
rescind  and  retake  the  chattels,  and  this  vendee  had  afterwards 
assigned   them   to  an   assignee   in   trust   for   creditors,  and  the 

the  injarj   maj  be  a  commoo   revolt  to  them  joiot  tort-fesson  ftod  joiadj'  [iiiiii 

which  the  acis  of  each  contributed,  their  for  the  wrongfnl  attachments. J 
liaiiilitr  is  not  joint,  anil  t,  joint  recoTerj  '  See  Simmons  o.  Spencer,  9  Fri.  B. 

cannot' be  had."  981  ;  3  McCrary,  48. 

Stuart  u.  Bank  of  Staplehnrat  (1899),  ^  [^Ebsv  Griffith  (1894),  ISS  Ho.  ».M 

57  Neb.  569,  78  N.  W.  298 :  "  The  petition  S.  W.  343  :  "  The  purchaser,  with  fcnonV 

charged  joint  actions  of  the  defendants,  ed^e  of  the  conrersion.  is  joiutli  lM-< 

auil  the  acts  were  sach  as  might  be  done  with  the  wrongful  seller.  ...  It  iloei  c* 

JD  combiuntiun  ;   hence  it   was  not  open  matter  that  the  parties  acted  in  gooil  fiilti 

to  attack  b\-  demurrer  for  an  improper  and  believed  they  had  a  right  to  take  v>J 

joinder  of  parlica."  dispose  of  the  property. 'Q 

Miller  V.  Beck  (1899),  108  la.  575,  79         »  Manning  v.  Monaghan,  S3  N.  T."». 

M.   W.  344:     Where   two  creditors  with  Sees.c.aS  N.  T,  585.   FDrtherinstanmof 

separate  claims  pnt  them  io  the  hanils  of  joint  conversion ;  Heart;  d.  KlinkhsroiD". 

the  same  attorney,  and  attachments  were  39  Minn. 488.   Allthe  wrongdoersuFolDai 

sued   onl  on  each,  (hi*  does   not   make  be  joined  :  Carroll  >.  Father*,  81  Wm.  E'- 
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possession  had  actually  been  tinDsferred  to  such  trustee,  an 
action  by  the  vendor  to  recover  the  possession  of  the  goods  was 
huid  to  be  properly  brought  i^inst  both  jointly,  the  assignee 
not  being  a  purchaser  for  value.^ 

g  312.  *  311.  Common  Canian.  The  common-law  doctriaes  re- 
ladng  to  suits  against  commou  carriers  are  unaltered.  Although 
an  tiction  may  be  brought  upon  their  contract  express  or  implied 
to  cany  the  goods  safely,  yet  the  ultimate  ground  of  their  liability 
is  their  general  duty,  the  violation  of  which  is  a  tort  The  usual 
form  of  the  action  under  the  old  system  was  Case,  and  not 
Assumpsit.  The  owner  of  goods  that  have  been  lost  or  damaged 
in  the  carri^e  may  therefore  treat  the  default  as  a  tort,  and  sue 
all  or  any  of  the  parties  at  his  election.^ 

§  213.   *  312.    I>«MaT   and   IiSMOO.     Prfnolpal  and  AEOnt.     A  joint 

liabihty  for  an  injury  may  arise  from  the  ownership  and  occupancy 
of  real  property."  As  an  example,  where  the  owner  of  a  house 
had  constructed  a  coal-hole  in  the  sidewalk  in  such  a  manner  and 
position  as  to  be  dangerous  to  passei^,  and  had  leased  the  premises 
to  a  tenant  who  used  the  coal-hole,  and  a  person  passing  on  the 
sidewalk  had  fallen  iato  it  and  been  injured,  both  the  owner  and 
the  tenant  were  held  liable,  and  a  joint  action  against  them  was 
sustained.*     In  general,  the  prmcipal  and  his  agent  may  be  sued 

1  Kicbob  B.  Michaeli,  S3  N.  T.  S64.  illngtratiODs :  Duisance :  Cobb  v.  Smith, 
See,  SBpeciallj,  the  opinioaB  of  Jamei  J.,  38  Wis.  21 ;  mpra,  §  *  307  (□.)  ;  Greeue 
p.  i68  c(  $eq.,  aod  of  Seldea  J.,  pp.  S'O,  n.  NannenUKher,  36  Wis.  iiO ;  LohmiUec 
271,  where  the  natare  of  (he  action  before  v.  ludian  Water  Co,,  51  id.  6B3. 
ud  since  the  code  ie  diKimed  at  length.  QWatarhoiue  n.  Schlitz  Brewing  Co- 
See  aim  ante,  j  •  897.  (1900),   12  S.   D.  397,   Bl   N.   W.   725: 

'  Mclotoeh  V.  Ensign,  S8  N.  T.  169.  A  tenant  ii  not  a  neceuary  putj  in  an 

*  [Where  the  lole  gronnd  of  liability  action  agwott  the  owner  of  a  bailding  for 
far  s  oegligent  iojary  is  the  ownenhip  of  injuriea  canwd  bj  its  eoltapw,  wber«  the 
(xit»in  land,  the  perrctu  who  «re  Jobt  complaint  kllegea  that  the  coUapae  oc- 
owaen  should  be  joined :  Printnp  d.  cnrred  because  of  negligent  conatraction, 
Pattou  (1893),  91  Gft.  432,  IS  a  E.  311.  bntdidnot  allege  decay  orwant  of  repairs. 
But  in  u  action  by  mandanins  against  a  It  was  held  in  Atchesoo,  Topeka,  etc 
lessee  of  a  railroad  to  compel  the  rostora-  Ry,  Co.  u.  Anderson  (1902),  BS  Kan. 
tiuQ  of  a  highway,  the  leaoi  is  not  a  ao2,  69  Fac.  158,  that  the  lessee  conld 
neceraiiry  party;  People  tz  rd.  v.  Rail-  not  be  snsd  without  the  lessor.  The  coart 
«sr  C)o.  (1900),  164  N,  Y.  SS9,  as  N.  £.  said,  in  the  syUabus:  "la  an  action 
1^3  Bgunst  a  railroad  company  for  damages 

*  Irvin  D.  Wood,  4  Robt  13S,  5  Bobt  iu  laying  a  track  in  a  public  street  and 
*81;  s.  c.  on  appeal,  51  N.  T,  284.  330  j  obstructing  the  ingress  and  egress  of  a 
10  Am.  Rep.  603.  Bat  iee  Trowbridge  lot  owner  to  and  from  his  property,  it 
r.  Foicpingb.  14  Minn.  133,  tupra,  S'308  appeared  that  the  company  sued  was  not 
(<i  I ;  ind  compare  Van  Wagener  v.  the  owner  of  the  track  when  it  was  built, 
Ktmp,  7  Bnn,  328,  there  cited.    Farther  nor  at  the  time  the  action  wu  commenced. 
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jointly  for  any  treepass  or  other  wrongful  act  done  by  the  ^ent 
while  acting  within  the  scope  of  his  employment.  The  agent  Ls 
personally  leBponsible,  because  his  employment  will  not  shield 
him  from  the  consequences  of  his  torts,  and  the  principal  is  liable 
upon  the  familiar  doctriae  of  ^ency.  The  injured  party  may  of 
course  sue  either  separately.' 

§  214.  *318.  Coara  wbara  Joint  LUblllty  1«  ImpOMdt>leL  It  has 
already  been  said  that  the  general  doctrine  of  the  joint  and  several 
nature  of  the  liability  springing  from  torts  does  not  obtain  in 
those  cases  where  the  injury  is  essentially  a  several  one,  or  where, 
in  other  words,  from  its  intrinsic  character,  it  can  only  be  com- 
mitted by  one  person.  The  most  important  of  this  class  of  torts 
is  slander.  No  joint  action  for  slander  is  possible ;  but  such  an 
action  can  be  maintuned  for  the  publication  of  a  libel,  as  in  the 
very  &railiar  and  frequent  instance  of  a  newspaper,  which  con- 
tains defamatory  matter,  being  owned  and  published  by  a  partner- 
ship.^ In  the  same  manner  a  joint  action  to  recover  damages  for 
a  malicious  prosecution,  which  is  an  injury  to  character,  may  be- 
yond doubt  be  brought  against  two  or  more  persons  who  united 
in  promoting  the  judicial  proceeding  complained  of. 

§  215.  *314.  Joint  Tort  m«y  ^vt  RIm  to  xoMay  Aottona,  bat  aalr 
one  8«tuf«otlon.  Although  in  cases  of  joint  torts  the  law  gives 
the  injured  party  a  wide  choice  to  sue  all  the  wrong-doers,  or  any 
number,  in  a  single  action,  or  to  sue  each  of  them  separately,  thiu 
bringing  as  many  actions  as  there  are  persons,  yet  it  does  not  per- 
mit him  thereby  to  multiply  his  dam^es.    He  can  have  but  one 

bat  wu  K  IsHM  oulj.    fitU,  tbat  the  erly  jolnsd.    Zeller  r.Mutin(Wu.189J|. 

IcMor  compao?,  which  Uid  the  tcack.  and  M  N.  W.  330.     When  dunagtt  in  <%aed 

cftQied  the  obaCracCioD,  wu  a  Deceuarf  b;  the  negligence  of  a  Mrrtuit  of  a  firm. 

party. "^  all  or  any  number  of  the  paitoen  tnif 

1  Phelps  V.  Wait.  30  N.  T.  7B ;  WriKbl  be  sued.    BoberU  ■>.  Juhneon,  58  N.  r. 

V.  Wilcox,  19  Wend.  343;   33  Am.  Dec-  613,616. 

507 ;  MoQtfun  D.  Haghei,  3  E.  D.  Smith,  '  Fonyth  p.  Edraiaton,  1  Abb^  Pi.  «a 

691.  594  ;  Sujdam  v.  Moore,  8  Barb.  35S  ;  A  qwBre  is  aaggeited,  whether  ao  ictioii 

Hewett  D.  Swift,  3   Allen,  490;  Shearec  foe  slandei  may  not  be  maintained  a^iui 

II.  Kraas,  89  Ind.  400.    An  execution  oi  eeveral  penona  if  the  defamatoij  vorJf 

ntLochment  creditor  nnder  whuae  direc-  are  altered  in  pnTenance  and  as  the  revoll 

tion  a  levy  ]a  anlawfully  made,  held  lo  be  of  a  conipiracy  amimg  them.    TUi,  f- 

properly  joined  with  the  sheriff  in  an  ac-  hapt,  may  be  possible. 
tion  for  the  trespaat;  Elder  b.  Frevert,  18         C^<'°^'>  "-  I«tl>iop  <I89T1,  96  Wii. 

Nev,  446 ;  Marsh  d.  Backos,  IS  Barb.  483 ;  380,  71   N.  W.  696  ;  Where  a  UbeKoos 

and  in  an  action  of  false  impriwinnient  tvlegram  is  sent,  the  lender  atid  tli«  i«le- 

the  Rlieriff  who  made  the  arrest  and  the  graph  company  may  be  jointly  liaUe-J 
judge  who  issaed  the  process  were  prop-  ' 
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satisfaction.^  Id  short,  he  can  collect  but  one  amonnt  of  damages 
out  of  the  many  that  may  have  been  awarded  him  in  separate 
actions,  although  he  is  entitled  to  the  costs  in  each  suit^  If  he 
has  prosecuted  two  or  more  jointly,  and  the  jury  has  assessed  a 
different  sum  as  damages  against  each  defendant,  the  plaintiff 
may  enter  the  judgment  gainst  all  for  either  of  these  amounts 
which  he  elects,  and  of  course  he  would  naturally  choose  the 
Lu^st.  This  rule  is  based  upon  tlie  notion  that  the  injury  is  h 
unit,  that  one  award  of  damages  is  a  compensation  for  that  in- 
jar}>  and  that  the  defendants  are  equally  responsible  as  among 
themselves.  A  satisfaction  of  one  is  therefore  operative  as  to  all. 
Imprisonment  under  a  body  execution  is  regarded  by  the  law  as 
fro  tanto  a  satisfaction ;  ^  and  if  one  such  judgment  debtor,  being 
in  impiisonment,  is  voluntarily  dischai^^  therefrom  by  the 
creditor,  the  judgment  or  judgments  against  all  the  others  are 
ipto  facto  satisfied,  even  though  rendered  iu  separate  actions,  as 
fully  as  though  the  discharge  bad  been  by  payment* 

1  ^ntlet  0.  Aahirartli  (1895),  110  Cat  cation.    A  floftl  jadgmeat  anif  ex«CDtioti 

ei<,  43  Vac  386 ;  HoUiogi worth  v.  Hov-  or  na  order  for  execalion,  •g»nit  one  is 

ud  (1901),  113  Ga.  1099,  39  8.  E.  4e6 ;  a  ducharK*  of  aU  the  others.    Fteming 

Aibcnft  c.  Enohlock  (IS96),  U6  lad.  169,  v.  McDonald,  50  Ind.  STS.    The  Eoglisb 

4SN.  E.  69.     Satisfaction  as  to  one  joint  mle  is  that  final  jadgment  alone  without 

toruftaior  ii  a  bar  to  an  action  as  to  the  anj  execntioa  Is  a  discharge  of  all  the 

ollwn:  Dnlanej  v.  Bnffam  (1903),  1T3  others.    Brinsiaeai]  n.  Hairison,  L.  B.  7 

Uo.  1,  T3  S.  W.  las-j  C.  P.  547. 

■  This  doctrine  is  not  conBned  to  caaea         *  Koenig  v.  Steckel,  58  N.  T.  475. 
of  tort ;  it  applies  in  all  inUancea  where         *  Eaason  r.  The  People,  44  Barh.  347. 

iliEre  hare  been   separate  suits  or  recov-  The  plaintiS  had  obtuned  a  jadgment 

ttitt  agaiDit  persons  who  are  jointlj  and  against  0.  and  one  against  B.  in  a  sepa- 

Krerally  liable  on  the  aame  oblij^ion;  late  action  against  each  for  a  joint  tres- 

•uiifactlon  of  one  is  satisfaction  of  all,  pass.    O.  was  taken  on  body  execution, 

'icept  as  to  costs ;  and  if  some  q(  tbe  and.  while  in  costod/,  was  Tolnntarily  set 

tciiuDi  are  pending,  payment  of  one  maj  at  liberty  by  the  jndgment  creditor.    The 

tcpleaded  in  bar  of  snch  pending  sniCa.  plaintiff   afterwards  took  the  other  de- 

Fim  Nat.  Bk.  of  Indianapolis  v.   Indi-  fendant,  B.,  on  a  body  execntion  in  hit 

•oapolis  Piano  Man.  Co.,  45  Ind.  5.    See  action.     B.  applied  to  a  judge  by  habiai 

>lw  Lord  D.  Tiffany,  98  N.  Y.  41!.    In  an  corpat,  and  was  dischart^-    The  General 

ution  fur  assanlt  and  baUery  committed  Term,  on  appeal,  held  tbia  discharge  regn- 

^j  the  defendant  and  one  P.  Q.,  the  an-  lar,  and  laid  down  the  doctrines  stated  in 

"f!  Mt  np  that  plaintiff  had  recovered  tbe  text.    See  also  McBeady  r.  Bogors, 

jml^siit  against  P.  G.  for  tbe  same  tort,  I    Neb.    124 ;   Turner  d.   Hitchcock,  20 

'"J  iMued  eiecation  thereon,  which  bad  Iowa,  310.    The  latter  case  was  very  ei- 

^■n  levied  on    the   property  of  P.  G.  traordinary.    The  action  was  for  a  tre»- 

"•I'/,  a  good  defence.    The  injured  party  pass,  and   was   agunst  six   women  and 

'U'lDseach  or  any  of  seieral  joint  trea-  their  botbauds;  and  one  Johnson  was  a 

P°»en  separately,   and   prosecute   each  defendant.    The  petition  alleged  tbat  a 

Ktloi  to  final  jndgment,  but  moat  then  party  of  women,  of  whom  the  female  de- 

*^  igsintt  which  oae  he  will  have  exe-  feudants  were  a  portion,  aade  a  raid  npon 
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§  216.  *  315.  Vn.  Statutory  Aotioiu  In  the  SetUSment  of  Deoa- 
denta'  Batatea.  In  many,  if  not  all  States,  actions  are  authorized 
.  by  statute,  in  the  matter  of  settling  the  estates  of  deceased  per- 
sons, which  were  unknown  at  the  common  law,  as,  for  example, 
an  action  by  a  legatee  to  recover  his  legacy.  It  is  not  within  my 
purpose  to  inquire  when  such  actions  may  be  brought,  but  simply 
to  ascertain  what  special  rules,  if  any,  have  been  laid  down  in 
reference  to  the  proper  parties  therein.'  A  statute  of  New  York 
requires  the  heirs  of  an  intestate  who  have  inherited  lands  under 
certain  specified  circumstances,  to  be  sued  jointly  and  not  sepa- 
rately for  a  debt  due  from  the  deceased,  the  land  in  their  hands 
being  regarded  as  a  fund  upon  which  the  debt  is  chargeable  and 
out  of  which  it  is  to  be  paid.  It  has  been  held  that  this  statute 
does  not  make  the  heirs  jointly  liable  as  joint  debtors,  but  that  it 
merely  prescribes  a  mode  of  enforcing  the  demand  out  of  assets 
which  have  descended  to  them.'  In  an  action  by  a  residoair 
legatee  against  the  executor  to  recover  the  amount  claimed  to 
have  been  given  by  the  will,  all  persons  interested  in  the  residue 

the  plaintiff's  galoon,  i«ttrojing  property  dirideii ;   bat  they  were  agreed  itpan  iD 

tbetein.    The  defendanM,  except  Johooou,  the  other  propoeitious  of  Jndg«  DiUan't 

aDsweTed,   among    other   defences,    that  opinion.    The  case,  a*  a  vhole.  ii  mj 

since  the  action  was  bioaght  the  plaiutiS  instractive,  and  contains  a  (nil  iliacDMiia 

had  released  the  defendant  Johnson ;  a]»u  of  the  ductriuea  conceniiug  joint  toni. 

that  one  Almim  C.  was  one  of  the  juint  and  a  review  of  all  the  leading  anihori- 

tiespaBHen ;   and,  before  the  action  wu  ties.    See  also  Mitchell  v.  Allen,  !S  Uui, 

brought,  the  plaintiff  and  she  had  inter-  543  (a  discharge  by  the  plaintiff  ol  uae 

married,  and  were  then  hnsbaod  aud  oife.  of  the  persona  jointlj  liable  inlinim  til 

On  the  trial,  it  was  proved  that  plaintiff  the  othets). 

had  released  Johnson,  but  that  she  had  '  [In  a  proceeding  lo  establish  a  Icsl 

taken  no  part  in  the  treepasHaa,  and  wb«  will,  the  legateee,  devisoea  and  b«ln  M 

not  liable  therefor.     The   other  defence  law  are  alt  necessarj  parties ; /n  n  Valen- 

was  pTvred   exactly   as  alleged.      Upon  tine's  Will  (1896),  93  Wis.  45,  67  X.  W. 

these  facts,  the  conrt  held   that  Che  re-  13.    In  a  contest  of  a  will  It  is  not  sect*' 

lease  uf  Johnson  did  not  discharge  the  Bary  to  bring  in  all  persona  inlereited  is 

other  defendants,   becanse   she  was   not  the  estate,  if  all  the  devisees  are  propel; 

in  fact  a  joint  treapasaer.    On  the  second  bronght  in ;    KiKhmaa   e.  Scott  (IWI), 

defence,  Dillon  J.,  after  stating  the  com-  16G  Mo.  SU,  6S  S,  W.  1031.    In  a  saitla 

inou-law  rales  concerning  joint  Creapassera,  set  aside  a  will,  a  jmlprnent  will  be  »- 

reached  the  following  coQcloeions :  That  versed  if  devisees  are  named  which  are 

the  code  hod  not  changed   these  former  not  made  parties:  Wells  r.  Wells  (lS9!)t 

roles;    that    separate    actions    may    be  14f  Mo.  198,  45  S.  W    1095;  — and  ibe 

brunght.    separate    verdicts    given,   and  executor  is  a  neceiiaBry  party,  and  at  saA 

jndgmenta  rendered,  but  only  one  satis-  has  a  right  to  defend   the  will:  /•  " 

factiou,  that  the   release   of    one    joint  Estate  of  Whetton  (1B93),  98Cal.  i03. 11 

wrong-doer  dischargee  all;   and,   finally,  Pac.  9T0.3 

(hat  the  marriage  of  one  with  the  plain-         *  New  York  Laws  of  ISST,  p.  S3T, }  *3 ; 

tiS  operated  as  a  release  and  discharge.  Kellogg  v.  Olmsted.  6  How.  Pr.  4S7.    Alf 

On  this  last  point  the  court  were  eqntUly  Selovet  b.  Coe,  63  S.  T.  433. 
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mnst  be  joined  as  co-defendanta  with  the  executor,  and  if  a 
legacy  ia  chained  upon  lands,  the  devisees  must  also  be  made 
parties.'  When  a  creditor  seeks  to  recover  his  demand  gainst 
the  estate,  his  suit  should  be  prosecuted  against  the  executor  or 
administrator  alone ;  the  widow,  heirs,  legatees,  next  of  kin,  and 
creditors,  are  neither  necessary  nor  proper  parties  defendant. 
This  was  the  universal  rule  under  the  former  system;  and  al' 
though  the  code  has  enacted  the  equitable  doctrines  concerning 
parties,  and  has  made  no  exception  in  their  application  to  differ- 
ent actions,  it  has  not  changed  the  procedure  in  this  particular. 
The  administrator  or  executor  represents  the  estate ;  is  a  trustee 
for  all  the  parties  who  are  interested  in  its  distribution ;  and  his 
defence  is  their  defence.  He  is  bound  to  interpose  all  necessaiy 
and  available  answers  to  demands  made  upon  the  estate,  and  the 
law  presumes  that  he  will  faithfully  perform  this  duty.  The 
general  langu^e  of  the  codes  certainly  does  not  require  a  greater 
latitude  in  the  admission  of  parties  defendant  who  are  interested 
in  the  event  of  the  suit  than  was  demanded  by  the  practice  of 
the  equity  courts.  It  has  not  therefore  been  so  construed  as  to 
m^e  the  widow,  heirs,  legatees,  and  others  necessary  or  proper 
defendants,  although  they  may  seem  to  be  interested  in  the  result 
of  the  controversy.'  The  same  is  true  even  when  the  testator 
has  bequeathed  all  his  property,  real  and  personal,  to  a  single 
legatee;  the  creditor  must  pursue  his  claim  against  the  executor, 
iDilnot  against  the  legatee.*  Although,  in  general,  an  action  to 
recover  a  debt  or  demand  duo  to  the  estate  must  be  brought  by 
tha  administrator   or   executor  alone,  yet  in   some   exceptional 

'  Tonnalle  b.   Halt,   3   Abh.   Pr.  30S.  lee  would  be  a  proper,   bnt  is  oot  an 

Sncli  m  action,  allhongb  it  may  be  aa-  euential,  patty."] 

ihori»d  by  Btatnte,  ia  in  all  iu  feacnrei  ^  Nelaoa  v.  Hart,  8  Ind.  293,  395.    See 

quitible;   and    the   equity  rules   ai  to  also  Staotord  ti.  Stanford, 4S  Ind.  485. 488, 

putiei  malt  control  it.    See  Towner  v.  489.     La  an  action  against  the  sareties  oa 

I'wIej.JS  Barb.  59S,  as  to  the  necessary  an  adniiaistrator's  bond,  he  himself  being 

dtbdmtg  in  an  action  npoa  an  adminis-  dead,  hii  administrator  is  not  a  necessary 

MioDboud  by  lef;at«es  whose legaciesaie  defendant,  and  the   neiit  of  kin  of  the 

tlutgtd  opon  the  lands  of  the  deceased.  ori|piial  decedent  are  not  proper  defend- 

[Hamll  V.  Warran  (1898),  lOS  Ga.  476,  ants.     Flack  v.  Dawson,  69  N.  C.  42.     If 

^0  S.  E,  4S6,  the  conrt  said:  "  When  a  one  of  two  eTecators  dies,  and  an  action 

^pia  Udder  a  will  cites  an  administra-  is  brought  against  hit  personal  represent- 

^"iiirmit  aim  cumUitiimtnlo  anntxoto  a  ative  to  recover  a  demand   against  the 

■slllfnent,  the  defendant  is  not,  as  a  mat-  origioal    estate,  the   surviving   cxefDtor 

>"  |>(  li^lil.  entitled  to  have  another,  who  mast  be  made  a  co-defendant.    McDowell 

I!  tlie  tott  remaining  legatee,  made  a  e.  Clark,  68  N.  C.  IIS,  ISO. 

PutjIottieprocBeding.    Snch  other  l(%«-  ■  Perry  ir.  Seitt,  2  Dot.  (Ky.)  1S3. 
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instances  such  suit  may  be  iastitated  and  prosecuted  by  a  legatee 
or  distributee,  when  the  administrator  or  executor  is  incapaci- 
tated from  auing.^ 

§  317.  *  316.  Tm.  SoiiM  SpooUl  AotlouB.  In  New  Tork,  an 
action  against  a  county  should  be  brought  ^[ainst  "The  Board 
of  Supervisors "  of  the  specified  county,  and  not  a^inst  the 
supervisors  individually  or  by  name.'  A  suit  may  be  maintained 
between  two  firms  having  a  common  partner,  he  being  made  a 
defendant,  and  suitable'  averments  being  inserted  in  the  com- 
plaint or  petition.'  Where  a  particular  religious  society  or 
individual  church  is  incorporated,  an  action  to  recover  a  deht  or 
damages  for  the  breach  of  a  contract  due  from  it  must  be  brought 
against  this  corporation,  and  not  against  the  bishop  or  priest, 
whatever  may  be  the  ecclesiastical  powei3  and  authority  of  such 
clerical  officers.*  In  certain  States  the  assignor  of  a  non-nego- 
tiable thing  in  action,  or  where  the  assignment  is  not  expressly 
autborized  by  statute,  is  a  necessary  defendant  in  an  actioD 
brought  by  the  assignee.' 

>  See  Fither  v.  Hubbell,  1  N.  T.  Sup.  the  Mune;  BeacMuura  v.  Lieb«,  II  Oif- 

CC.  9T :  8.  c.  69  Baib.  T4 ;  T  Laas.  4B1 ;  443.    As  to  actiODS  between  two  of  m'- 

LaocuteT  n.  Goald,  46  lad.  397 ;  Shove  b.  eml  partnera  withont  joiniDg  the  otbtn, 

Shove,  69  Wis.  4SS.    [But  we  Sheppard  see  Weill  v.  SimmoadB,  8  Hdd,  IS9,  Wi; 

V.  Green  (1S96),  48  S.  C.  165,  SB  S.  E.  Nendecker  c  Eohlbeig,  81  N.  T.  396. 
22i,  where  it  was  held  that  the  peraooal         '  Cbarbonean  c.  Henoi,  34  Wii.  !50. 

repreeentstives  of  the  deceased,  the  volan-  A  pecnliar  case.    The  action  wai  agaiiM 

tarj  gracteea  and  peraoos  holding  lieni  a  Roman  Catholic  bishop,  to  recovei  lit 

execaced  by  them  aie  all  necessary  par-  coat  of  bnilding  a  chnrch  edifice  beloog- 

ties  in  an  action  to  establish  cteditora'  ing  to  a  religion*  «odet;. 
claims  on  the  aaseti  of  a  decedent's  estate,         *  Harvey  e.  Wilran,  44  Ind.  SAl.KU; 

and  U>  net  aside  certain  conrejancee  at  Allen  n,  Jeranld,  31   Ind.  972;   Indiuii 

fraudolent.^  &  Illinuis  Cent.  R.  Co.  t>.  McKenun,  it 

^  Hill  IT.  Livingston  Cj.  Sap.,  19  N.  T.  Ind.  61;  Uoldridge  u.  Sweet,  S3  lod.  MB: 

S2.     Seealso  Simsc. McClnre.52 Ind. 267  French  v.  Tarner,  IS  Ind.  99i  Gown  t 

(agaiDStcommon-Bchool  traB[«ee};  Hawley  Howe,  20  Ind.   396;   Breeding  c.  Tulin 

v.Fayetteville,  82  N.C.  22  (against  towns);  {Kj.  189a],  IS  S.  W.  T73;  Hood  v.  CsL 

Hamilton   v.   Fond  dn   Lac,  40  Wis.  47  Wine  Co.,  4  Wash.  88  ;  St.  Lonii.  L  M. 

(against  monicipal  corporations  for  inten.  &  S.  Ry.  e,  Camden  Bk.,  47  Ark.  MI  ^ 

tional  trespasses! ;  While  e.  Miller,  T  Hnn,  Sykes  v.  First  Nat.  Bk.  of  Canton  (S.  DsL 

427  (a^iust  the  "  Shakers") ;  La  France  1891),  49  N.  W.  1058;  Keller  c.  Williim 

V.  Krayer,  42  Iowa,  1 43  (in  actions  Under  49  Ind.  904 ;  Cloagh  v.  Thomas,  53  lei- 

the" civil  damage  act").  24;  Reed  d.  G»it,  59  Jnd.  S99;  Rttd  r. 

*  Cole  r.  Reynolds.  18  N,  T.  74;  En-  Finton,  63  Ind.  288;  Leedy  p.  Sash,  s: 

gVa  V.  FnmiM,  4  E.  D.  Smith,  587.      See  Ind.  311  ;  Gordon  v.  Carter,  79  Ind.  3^; 

alHO  Ford  v.  Ind.  Diat.  of  Stuart,  46  lows,  compare  Riley  u.  Schawacker,  50  Ini  5'.'!  ■ 

294;    Crosby    v.    Timolat    (Minn.    1892),  Wateon  b.  Conwell  (Ind.  App.,  18WI,.W 

53  N.  W.  526.    The   balance  of  acconnt  N.  E.  5;   Bondurant  v.  Bladen,  19  l"l 

between  the  two  flrtns  may  be  struck,  and  160;    Nelson   d.   Johnaon,   IS   Ind.  31^: 

assigned  to  a  third  person  to  sue   upon  Uabbell  v.  SUlea,  IS  Ind.  l3Bi  fiapiin* 
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§  218.  *  317.  Joliid«r  In  Cue  of  BtibBtltated  Dabtor.  In  the 
case  of  a  substitution  of  one  party  for  another  as  a  debtor,  — 
that  is,  when,  a  debt  being  due  from  one  person,  another  for  a 
valuable  consideration  asBumes  such  indebtedness  and  promises 
to  pay  the  same,  — ■  it  has  been  decided  in  Indiana  that  the  cred- 
itor may  maintain  an  action  against  the  substituted  debtor,  but 
must  join  with  him  the  original  debtor  as  a  co-defendant,  under 
the  general  provision  of  the  code  requiring  or  permitting  all 
persons  to  be  made  defendants  who  are  necessary  parties  to  a 
complete  determination  and  settlement  of  the  questions  involved.^ 
In  this  decision  the  court  haa  accepted  to  its  full  extent  the 
equitable  theory  of  parties,  and  has  applied  it  unreservedly  to  a 
purely  legal  action;  for  since  the  creditor  had  surrendered  all 
claim  upon  the  original  debtor,  he  could  recover  no  judgment  in 
the  action  against  euch  debtor,  and  the  latter's  presence  could 
only  be  necessary  for  bis  own  protection  and  that  of  the  other 
defendant  It  is  probable  that  this  ruling  would  not  be  followed 
by  those  courts  which  have  partially  or  wholly  confined  the 
operation  of  the  statutory  provisions  in  question  to  equitable 
actions.  When  the  stockholders  of  a  corporation  are  by  statute 
made  personally  responsible  for  an  amount  equal  to  the  amount 
of  stock  held  by  them,  the  liability  is  not  joint,  and  each  must 
be  sued  separately.' 


8EC0ND.  ACTIONS  AGAINST  HUSBAND  AND  WIFE  OH  EITHER  OF 
THEM:  PASTIES  DEFENDANT  AS  AFFECTED  BY  THE  MARRIAGE 
RELATION. 

§  219.  *  318.  0«DM-al  Extent  of  atatatOT7  BCodlScation  bf  Com- 
moa-Lavr  Roles.  No  Change  In  Suita  against  Wife  for  her  Torta, 
Prande,  and  other  Wrongful  Acta.  The  provisions  of  the  codes, 
and  of  other  statutes,  in  relation  to  actions  in  which  married 
women  are  parties,  were  quoted  in  full  in  the  last  preceding 
section,  and  need  not  be  repeated  here.'    There  is  a  marked 

pf>rgan,  15  Ind.  188;  Parry  v.  Seiti,  S  u.  Hardy,  76  Ind.  372;  McGill  o,  Gniin, 

Do'.  (Kt.)  I2S ;   Lytle  d.  Lytle,  !  Mete.  43  Ind.  3ta. 

(Ky.)  187;    Gill   u.  Johnson's   Adm,,    1  »  Ferry  v.  Turner,  55  Mo.  418.    But 

^w,  (Kt.)  649.     See  Sbans  v.  Lowry,  see  ante,  §  ■  399,  note ;  /wit,  §  •  417. 

*«  Ind  305.  206  ;  Strong  d.  DowniDg,  34  *  See  lupm.  S  153,  where  the  atatulory 

I'l'l.saO:  Darham  v.  Bischof,  47  lad.  311;  provisions  embracing  the  cases  of  plain- 

S  P.  Hirdy  c.  Blazer,  29  Ind.  39S.  tiffs  and  of  defeudaats  will  b«  louod  in 

'  Uudy  V.  BUwr,  39  Ind.  336 ;  DaTb  foil. 
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difference  in  the  extent  of  the  alteratiotiB  made  in  the  former  law 
by  the  legislation  of  the  various  States.  The  changes  in  Kew 
York  are  complete  and  radical,  the  wife  being  in  almoet  every 
respect  assimilated  to  the  unmarried  woman.  The  example  of 
New  York  is  followed  by  many  States.  In  many  others,  how- 
ever, the  modifications  do  not  go  to  any  such  extent,  and  are 
confined  to  the  cases  in  which  married  women  are  sued  or  sue  in 
respect  of  their  separate  property,  and  thoae  in  which  the  action 
is  directly  between  the  husband  and  wife,  leaving  all  others  to 
be  controlled  by  the  prior  law.  We  saw  in  the  preceding  section 
that  in  this  group  of  States  where  a  right  of  action  exists  on 
account  of  a  tort  committed  to  the  person  of  a  married  woman, 
the  common-law  rules  are  unchanged,  and  the  action  must  \k 
either  in  the  name  of  the  husband  alone,  or  of  the  husband  and 
wife  jointly;  while  in  New  York,  and  in  the  States  which  have 
copied  its  legislation,  the  wife  is  permitted  to  sue  in  her  own 
name  in  respect  of  any  cause  of  action  accruing  to  herself. 
There  is  even  less  modification  of  the  ancient  doctrines  whicli 
regulat«  the  form  of  suits  agaimt  the  wife  for  her  torts,  frands. 
and  other  wrongful  acts.^ 

§  220.  *  319.  RMolt.  The  result  is  that,  in  actions  which 
concern  her  separate  property,  the  wife  vtay  or  mutt  be  sueil 
alone.  In  those  States  which  permit  her  to  ent«r  into  contracU 
having  reference  to  her  separate  property,  or  connected  with  a 
business  or  trade  which  she  may  cany  on,  suits  upon  such  con- 
tracts may  or  must  be  brought  against  her  individually ;  *  while 

'  nin  Taylor  v.  Pollen  (1899),  152  Mo.  «  [In  Holliater  t>.  Bell  (1900),  107  VTa. 

434,    63    S.    W.     lose,    the    court    said:  '  198,  S3  N.    W.   397,  the  court  aaid :  "A 

"  Wbile  it  IB  trae  that  one  of  the  sup-  married  wumaa  baa  not  capacity  to  bbd 

poeed  reaflona  for  the  rale  which  required  herself  at  law  bj  contract,  except  a«  Rginb 

a  haabaod  to  be  joined  with  hia  wife  in  an  her  aeparate  property  or  bosioess.    It  M 

action  for  her  torts  baa  ceased  became  he  Iowa,  aa  baa  often  been  deddeil  bj  liiii 

no  loo^r  acqDtres  her  property  by  virtue  conrt,  that  a  married  woman's  note,  girco 

of  the  marriage  in  this  state,  all  lawyers  solely  for  the  pnrpoee  of  aecurinf;  or  jaj- 

moBt  adiatt  that  so  far  no  writer  or  court  iug  tfae  debt  of  a  third  pervon,  ii  toid  M 

has  at  yet  furnished  satiafactorily  all  the  law  and  not  enforceable  in  equity  agsisst 

reasons  which   may  hare  influenced  the  her  separate  property  in  the  abaenct  i^ 

adoption  of  the  rale  at  common  law,  and  some  eqaitable   consideratians  renitfriDg 

nntil  they   are    produced,    certainly  the  such  enforcement  nnder  the  cinumatuw 

conrU  caunut  declare  that  all  the  reasons  just."     The  signing  of  a  promLssury  duK 

have  ceased  and  thos  abolish  the  rule  by  by  a  married  woman  raises  no  pttfuDip- 

judicial  decision."     See   also   Nichols  v,  tinn  thnt  she  Intended  to  charge  hft  "fp* 

Kichola  (1898),  U7   Mo.  407,  4S   S.  W.  mw  estate:    State  Nai.   Bank  r.  Soiitli 

947.]  (ie98),9»  Nob.  54,  7S  JJ,  ff.  51,     S«*»l--> 
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actions  to  recover  daifaages  for  personal  torts  committed  by  her 
must  be  instituted  against  her  and  her  husband  jointly,  or,  in 
certain  exceptional  cases,  solely  against  the  husband.  These 
propositions,  which  are  the  general  summing  up  of  the  statutory 
provisions,  and  of  the  judicial  interpretation  thereof,  I  shall  now 
illustrate  by  particular  instances  which  will  embrace  all  the 
important  questions  that  arise. 

§  221.  *  320.  The  SetUsd  Riil«.  Tort  ConunitMd  in  Preaence  or 
by  CompDlsion  of  Hnabuicl.  It  is  the  settled  rule  in  the  States 
which  have  adopted  the  second  form  of  statute,'  that,  in  actions 
to  recover  damages  for  all  torts  whether  with  or  without  vio- 
lence, negligences,  frauds,  deceits,  and  other  such  wrongs  done 
by  the  wife  personally,  and  not  done  merely  by,  or  by  the  use  of, 
her  separate  property,  the  common-law  principle  is  unaltered, 
and  the  husband  and  wife  must  be  joined  as  co-defendants.^ 
The  principle  thus  stated  assumes  that  the  wife  acted  voluntarily. 
If,  however,  the  tort  is  committed  by  the  wife  in  the  presence 
and  under  the  compulsion  or  direction  of  her  husband,  he  alone 
is  liable,  and  should  be  sued  without  making  her  a  co-defendant. 
In  applying  the  latter  rule,  it  is  settled  that  if  the  tort  is  done  by 
the  wife  in  the  pretence  of  her  husband,  a  prima  facie  presumption 
is  raised  that  it  was  done  by  his  direction  and  under  his  compul- 
sion. This  presumption  may  be  overcome,  and  if  it  be  shown 
that  she  acted  voluntarily,  although  in  his  presence,  she  must  be 

GtllajclMr  B.  Mjelde  (IS9S).  98  Wis.  S09,  tlie  wife;  Tamer  v.  Hitchcock,  SO  Iowa, 

T4  N.  W.  340,  holding  that  a   married  310,  trespaaa  on  plaiatifTa  premiiieB  and 

vomaii  wiltioDt  property  and  not  in  busi-  destroying    personal    propertj   thereon  ; 

nesit  cannot  make  a  binding  contract  to  Mowelmao   v,   Galligher,   3S   lon-a,  383; 

repaj  money  loane4  to  enable  herself  and  McElfresh  b.  Kirkendall,  36  Iowa,  324 ; 

hualond  to  go  into  bosineu  3  Luse  u.  Oaks,  36  Iowa,  562,  slander  by  the 

'  C^bat  form  which  reqnires  a  joinder  wife  ;  Cnrd  b,  Dodds,  6  Bnsb,  GSl,  action 

except  in  actions  concerning  the  wife's  for  frand  of  wife  in  selling  certain  property 

HparaM  property  and  in  actions  between  of  hers.     Held,  tbat  she  was  not  liable  for 

hniband  and  wife.    See  J  152 ,  antt.'^  a  fraud  in  entering  into  a  contract,  the 

I  [Henley  r.  Wilson  {1902),  137  Cal.  law  of  Eentacky  not  permitting  her  to 

S'3,  TO  Pac,  21,  citing  thetexCQ   Ander-  makeabinding  contract;  the  doctrine  of 

>aDE.Hitl.53Barb.238,aBiaaltani:l  battery  the  text  is  fully  recognized  in  the  opin- 

by  the  wife;  Peak  i>.  Lemon,  1  Lans.  295,  ioo.   Coolidge  v.  Farris,  8  Ohio  St.  594, 

coDFeraiOD ;  Tait  v.  Calbertson,  57  Barb,  adsault   and    battery    by    the    wife.     In 

9.  libel   by  the  wife;  Rowing  d.  Manly,  Kowing  v.    Manly,  49  N.   T.,  Rapnllo  J. 

il  Barb.  479,  493  ;  B.  c.  49  N.  T.  192, 19B,  discnsses  the  subject  ^of  the  joinder  of 

fraud  and  forgery  by  the  wife ;  Brazil  u.  the  husband  and  wife  nnder  the  common- 

Mgran,  8  Hlnn.  S36,  awaolt  and  battery  law  rule,  as  it  extBted  in  Kew  York  prior 

br  the  wife ;  Ball  v.  Bennett,  !l  Ind.  427,  to  the  recent  legislation.     The  opinion  is 

Ktioti  for  aetting  fire  to  plaintiff's  mill  by  a  learned  and  exhaustive  one.^    Bee  also 
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made  a  defendant.    ,  These  commoD-law  miles  have  not  been  in 
any  respect  changed  by  the  codes.' 

§  233.  *  321.  W]i«r«  Tort  iB  oommlttod  by  WUa  In  ttw  Um  oi 
hj  Mwam  of  her  Bepvate  Proper^.  If,  however,  the  tort  U  not 
committed  by  the  wife  personally,  but  is  done  by  means  of  her 
separate  property,  or  in  the  use  thereof,  or  under  color  or  claim 
of  ownership  of  her  separate  property,  the  action  should  be 
brought  against  her  individually,  without  joining  the  husband  as 
co-defendant,  in  all  those  States  whose  statutes  permit  a  married 
woman  to  be  sued  alone  in  respect  of  all  matters  which  concern 
her  separate  estate.^  In  other  words,  actions  which  concern  or 
have  relation  to  her  separate  property  are  not  confined  to  those 
upon  contract  or  those  involving  the  ownership  of  the  property, 
but  extend  to  suits  based  upon  torts  and  wrongs  done  by  means 
or  in  the  use  of  or  claim  to  the  propert;y. 

Clark  u.  Bojer,  33  Ohio  St.  £99 ;  Simmaii  but  it  is  not  coodiuive,  mnd  th«  truth  mxr 

V.   Brewin,  53  Ind.   MO  (If  the  hniband  b«  eitabliahed    bj  competent  eTidenn." 

dies  after  verdict,  the   wife  is  liable  to  Flanftgan  v.  Tiuen,  53   Barb.  bS'.    Tk 

have  jadgmeat  eutered   agnioat   bsrself  rule  is  settled  in  Missouri,  that  iE  hubssil 

alone).    Fitzgerald  u,  QnaDti,  109  N.  Y.  and  wife  both  unite  in  com  mi  ttiog  a  lan, 

441;    33   Hon,   6.12   (sl&adec   bf  wife);  ■>,  for  eiuimple,  an  assanlt  and  biii^n'.a 

Austin  u.  Bacon,  49   Hun,  386   (same) ;  joint  actioti  against  them  will  not  lie,  bit 

Qnilt;  II.  Battie,  SI   Hun,  164  {barboring  the  hosband  alone  must  be  sued.    Dailcy 

a  vicious  dog)  ;    Wirt  v.  Uinan,  44  Mo.  v.  HouBton,  58  Mo.  361,  366,  367  ;  Mee^ 

App.  SS3  (for  deceit  of  wife).     J^Bot  eee,  u.  Gunsollis,  19  Mo.  417;  see,  howcei, 

also,  Thomas  u.  CookKy  (1902],  130  N.  C.  Flesh  i-.  Lindsay  (Mo.  Sup.  1S93).  £1  S.ff. 

Ul>,  41  S.  E.  2,  where  a  suit  for  possession  907.    But  in  an  action  against  hiuhasd 

of  personal  property  was  beld   properlj  and  wife  for  their  joint  fraud,  il  was  Mi 

brought  agsinit  the  wife  alone.    The  court  in  New  York  that  she  would  not  be  liible 

said  tbsC  if  the  fact  that  she  had  a  husband  unless   she   actively   participated   in  ihe 

living  would  protect  bet,  "all  that  a  mar-  wrong.     Vanneman  a.  Powera,  S6  X.  T. 

ried  woman  would  have  to  do  woold  be  to  39,  41. 

f^t  poBSBsaion  of  soma  one  else's  property,         '  Peak  n.  Lemon,  I  Lam.  299 ;  Em:> 

and  the  owner  would  be  without  remedy  d.  Swajze,  2  Daly,  140;  Rowe  v.  Smitb, 

and  helpless.     Heatb  if.  Morgan,  117  N.  C.  SB  How.  Pr.  37,  s.  c.  on  appMl.  4S  N.  X. 

504."     Also,  Fender  w.  Mftllett  (1898),  123  230;    Baum    r.  Mnllsn,  47   N.   T.  S". 

N.  C.  97,  31   S.  E,  351,  where  suit  woi  Action  against  a  married  woman  alone  lo 

bron|;h[  br  a  receiver  against  a  wife  to  recover  damages  for  fraud  in  the  alt  ot 

whom  her  husband  bad  conveyed  property  land  which  she  owned,  the  haibaod  scltni! 

iu  fraud  of  creditors,  the  husband  being  as  her  agent  in  the  sale  and  making  tbe 

joined  as  a  defendant.]]  fraudulent  representations.     The  fad  thil 

I  Brazil  v.  Muran,  8  Minn.  S36  ;  Ball  v.  ber  husband  acted  as  her  agent  in  th;  ulr 

Bennett,  21  Ind.  4S7  ;  Curd  v.  Dodds,  6  did  not  affect  her  liability,  for  he  nay  t>< 

Bush,   681,   685 ;    Casain  v.  Delaney,  38  her  agent  the  same  as  any  other  perwn 

N.  Y.  17B,  per  Hunt  C.  J. :   "An  offence  She  is  liable  tor  frauds  committed  by  b«r 

by  his  direction,  but  not  in  his  presence,  husband  as  her  agent  in  carryiDg  on  i 

doe3  not  exempt  her  from  liability  ;  nor  business  for  her.     Warner  v.  Wamo,  ii 

does  his  presence,  if  aoaccompanied  by  his  N.  Y.  228.    See  also  Quiltv  v.  Battie.  1^' 

direction.    The  presence  fumishesevidence  N.  Y.  301.     [See  Feuderc.'UaUelt  (IS3JI. 

andafiords  a  presomptioD of  hii ditection,  123  N.  C.  57,  31  S.  B.  331.^ 
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S  233.  *  322.  Under  New  Tork  Stetntaa.  Under  the  statutes 
of  New  York,  a  married  woman  may  be  sued  alone  upon  any 
contract  which  she  has  made  in  a  trade  or  business  carried  on  by 
beraelf,  or  in  her  name  by  her  agent,  and  the  complaint  should 
be  in  the  ordinary  form  as  though  the  action  was  brought  against 
an  unmairied  woman. ^  She  must  also  be  sued  in  the  same 
manner  upon  any  contract  made  in  relation  to,  or  upon  any  lia- 
bility growing  out  of  her  separate  property.  Finally,  if  she 
enters  into  any  contract  and  therein  charges  the  payment  thereof 
upon  her  separata  property,  she  Is  in  like  manner  personally 
liable,  and  must  be  sued  without  making  her  husband  a  co- 
defendant.  The  charge  thus  made  does  not  create  an  equitable 
lien  upon  any  particular  property,  nor  even  a  general  lien  to  be 
enforced  by  an  equitable  action.  It  simply  creates  a  personal 
liability  upon  herself,  to  be  enforced  in  an  ordinary  legal  action, 
and  by  the  recovery  of  any  ordinary  judgment  for  debt  or  dam- 
ages. Such  charge  may  even  be  verbal,  and  when  made  creates 
a  personal  liability  which  may  be  enforced  against  any  property 
which  she  may  have  at  the  time,  or  any  which  she  may  after- 
wards acquire.  In  all  these  cases  it  is  not  necessary  to  allege  in 
the  complaint  the  special  facts  from  which  such  liability  arises; 
the  complaint  should  be  in  the  ordinary  form,  and  all  the  special 
tacts  relating  to  her  coverture  should  be  averred  in  the  answer.' 

iHiec  «.  Staplsa,  91  N.  T.  136,     She  116;  Peikins  d.  FeikloB,  62  Bub.  S31 ; 

bu  Dot  the  full  power  to  conCmct ;  tbe  Baken  v.  Harder,  6  N.  Y.  Snp.  Ct.  440 ; 

coDtract   mmt  either  be  made   JD   some  Weir  v.  Qroat,   6   N.  Y.  Snp.   Ct.  444  j 

trade  or  butiDesa  which  she  carries  on,  or  Blaoke  v.  Brjaut,  S5  N.  T,  649 ;  Loonii« 

be  for  her  personal  tervicea,  or  hare  a  v.  Rack,  56  N.  Y.  46S ;  Corn  Exch.  Idb. 

coDDection   with   ber  separate    properlj.  Co,  v.  Babcock.  43  S.  Y,  613;    Yale  t>. 

See  Ihe  following  cases:   Manchester  t>.  Dederer,  18  N.Y.  365,  S2  N.  Y.  450,  which 

Sihler.  47  Barb.  155;   Smith  v.  Alleii,  1  is  saperseded    by   tnbeeqneot   deciiions; 

Una.  101 ;  Hart  p.  Yonog,  I  Lua.  41 T ;  Owen  u.  Cawley,  36  N.  Y.  600 ;  Carpenter 

Lennox  n.  Eldred,  1  N.  Y.  Sap.  Ct.  140 ;  r.  CDongherty,  50  N.  Y,  660  ;  GarTeCsan 

Shorter  r.  KeiioD,  4  Laos.  114;   Hallock  v.  Seaman,  54  N.  Y.  652;  Newell  v.  Rob- 

c.  De  Mnnn,  2  N.  Y.  Sap,  Ct,  350 ,-  Bodine  ertji,  54  M,  Y.  677  ;  Fowler  b.  Seaman,  40 

r.  Rilleen.  53  N.  7.  93 ;  Adama  v.  Hoane«,  N.  Y.  59S  ;  Qanasaic  Nat.  Bk.  v.  Waddell, 

61  Bub.  336.  3  N.  Y.  Sap,  Ct.  680 ;  Miller  ir.  Hant,  3 

'  Theupropontions  are  the  final  reanlts  N.  Y.  Sap.Ct.  763  ;  Kelt;  v.  Long.  4  N.  Y. 

al  which  the  New  York  courts  have  ar-  Snp.  Ct.  183;  Bogect  b.  Golick,  65  Barb. 

med    thfongh  a  long    and  progreasive  333;  Warner  v.  Warren,  46  N.  Y.  228; 

HticK  of  deciaiODi.    Maxoa  b,  Scott,  55  Manhattan  Braaa  &  M.  Co.  b.  Thompson, 

^■- Y.  B17;  HierD.  SWples.  SI  N,  Y.  136;  SB  N.  Y.  80.— Contracts  between  the  wife 

Hincklej  t>.  Smith,  51  N.  Y.  31 ;  Frecking  and  hnshand  ;  see  alao  onfe,  J  •  240,  and 

'■  Rolland,  53  N.  Y.  423,  426 ;  Smith  u.  notea.    She  ma;  become  hia  creditor,  and 

I>lniiiiiig,  61  N.  T,  249 ;  Foster  v.  Conger,  mainlain  an  action  to  recover  the  debt; 

SI  Bub.  145, 147 ;  Aiualey  E.  Mead,  3  Lana.  Woodworth   v.  Sweet,  44  Bub.  36$,  SI 
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§  234.  *  325.  WUo  OB  Party  In  Aotiona  conoerninK  tha  Homs- 
•tead.  Under  the  statutes  o£  many  States  respecting  homesteads, 
it  is  the  estahUsbed  rule  that  the  wife  has  such  a  vested  interest 
iu  the  homestead  that  she  is  always  a  proper,  and  generally  a 
necessary,  party  defendant  with  her  husband  in  all  actions  which 
may  affect  the  title  thereto,  or  the  right  to  the  possession  thereof. 
At  all  events,  her  interest  will  not  be  cut  oS  unless  she  is  niade 
a  party.  Even  when  the  husband  lumself  brings  an  action  in 
order  to  enjoin  a  sale  of  the  homestead,  or  seeking  in  any  other 
way  to  protect  his  right,  the  defendants,  for  their  own  securiq, 
may,  and  perhaps  should,  require  the  wife  to  be  brought  in  as  a 
co-plaintiff.^ 

§  225.  *  328.  Defenoa  by  WUe  when  both  «ra  anod  togetlur. 
The  codes  of  several  States  contain  a  provision  that,  "  if  the  hus- 
band and  wife  be  sued  together,  she  may  defend  for  her  own 
right,  and  if  the  husband  neglect  to  defend,  she  may  defend  for 

N.  T.  8 ;  McCartney  h.  Welch,  M  Barb,  Coshnuui  v.  Henry,  7S  id.  103 ;  Tiwusver 

271 ;  Savage  n.  O'Neil,  44  N.  Y.  S98;  Jay-  r.  Turngiiist,  SS  id.  SI6  (very  impanui 

cox  V.Caldwell,  SI  N.  Y.  395.    If  the  has-  aue;  she   is  liable  on  any   conCtact  of 

band  gioeM  a  note  to  his  wife  dnring  Che  purchase  althoii|;h  ihs  had  no  lepuiu 

marrta^,  no  action  can  be  m^ntaioed  un  property  at  ihe  time  she  entered  iatoiht 

it  bj  her  agaioit  Urn  or  hia  representa-  contract) ;  Woolsey  n.  Brown,  71  id-  9) 

tires  after  his  death,  simply  because  there  (liable  as  a  snrety) ;  Nash  v.  Mitchell.  71 

is  no  consideration:  Whitaker  i>.  Whita-  id.  199.    In  California,  ludei  the  Onl 

ker,  SS  N.  Y.  368 ;  bnt  if  tbere  is  a  con-  Code,  the  liability  of  a  married  wonuo  n 

sideration  for  the  note,  or  if  it  is  ^Ten  by  her  contracts  is  sabstuitially  the  same  M 

him  in  contemplation  of  marriage,  she  can  in  New  York  and  Iowa,  except  that  her 

enforce  it   by   suit:  Wright   v,   Wright,  husband  most  be  joined  as  a  ccvdefenilaiil 

H  N.  Y,  137  ;  Banfleld  v.  Rummy,  4  N.  Y.  in  suits  npon  them.    See  Wood  c.  Orfonl. 

Sup.  Ct.  322.    The  following  are  the  most  52  Cal.  413;  Parry  p.  KeUy,  53  id.  3U; 

important  among  the  recent  N.  Y.  decis-  Marlow  u.  Barlew,  S3  id.  45S;  Tobin  c. 

iOD*:  Williamson  v.  Dodge,  5  Hnn,  479;  Galvin,  49  id.  34. 
Covert  v.   Hughes,  B  id.  305  (a  married  [The  present  New  Tork  statnte  nadt 

woman  is  liable  for  the  price  of  goods  as  follows:    "A  hosband  who  scqoires 

bonght  by  her  at  agent  of  her  hosband  property  of  hia  wife  by  anw-napiial  cos- 

which  were  necessary  for  and  were  used  tract  or  otherwise,  is  liable  far  her  deiio 

for  the  sapport  of  herself  and  her  chii-  contracted  before  marriage,  bnt  only  to 

dren.   Laws  of  IB60,  ch.  90,  S  l)l  Goss-  the  extent  of  the  property  ao  acquired." 

man  iJ.  Ccnger,  7  id,  60;  HiU  v.  RoseeUe,  Gen.  Laws,  Ch.  48,  j  34-3 
6  id.  631;  McVey  v.  CantreU,- 6  id,  S28;  i  Chase  v.  Abbott,  SO  Iowa,  154,  IM. 

TO  N.  r.  295  ;  Conlin  n.  Cantrell,  64  N.  Y.  See  also  Bnmap  c.  Cook,  16  Iowa,  Ul 

S17  (the  liability  of  a  married  woman  who  153,   ISS,  per  Dillon  J.;  Larson  b.  Iter, 

has  a  separate  estate,  and  her  intention  to  uolds.  13  Iowa,  579 ;  Reralk  v.  Kitroft, 

charge  such  estate,  may  be  inferred  from  8  Cal.  66.  73 ;  Marks  e.  Harsh,  9  Cat.  K: 

the  circumstances  of  the  contract;  it  is  Moss  c.  Warner,  10  CaL  396;  Sargeoir, 

not   necessary  that   there  should    be    a  Wilson,   5   Cal.   504 ;   De  Uprey  r.  1>e 

specific  agreement  to  charge  bet  sepamce  Uprey,  37  CaL  329,  333 ;  Walts  r.  Gil- 

ettate)^  Smith  i>.  Dunning,  61  id,  349;  lagher  (CaL,  Dec  13, 1S93),  31  Pactlt- 
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lis  right  also. "  The  former  clause  of  this  section  at  least  applies 
inly  to  equitable  suits  in  which  separate  rights  of  the  wife  are 
QTolved,  as,  for  example,  those  relating  to  her  separate  property- ; 
t  has  no  application  to  ordinary  legal  actions  in  which  both  are 
ued  jointly,  and  over  which  the  husband  has  still,  as  under  the 
onner  practice,  the  entire  control.'  It  was  a  settled  rule  of  the 
iquity  procedure  that,  in  an  action  against  husband  and  wife, 
lot  affecting  her  separate  estate  and  seeking  no  relief  against  her 
)roperty,  service  of  process  upon  the  husband  was  a  good  and 
lufBcient  service  upon  the  wife,  and  he  could  appear  on  her 
lehalf,  BO  that  she  would  be  bound  by  the  decree  made  upon 
inch  service  and  appearance.  This  rule,  it  ia  eatd  in  some  cases, 
itill  Bubsiats  under  like  circumstances.  Of  course,  if  the  wife's 
teparate  property  is  involved,  or  if  any  relief  is  demanded  gainst 
tier  directly,  she  must  be  personally  served,  and  has  a  right  to 
ippear  independently  of  her  husband.  This  right,  although 
expressly  secured  by  statute  in  some  States,  exists  independently 
of  any  such  statutory  permission.^ 

THIRD:  EQUITABLE  ACTTIOKS. 
§  226.  *  329.  I.  Oousral  PiinolpUa.  DUtlnotlon  betwaen  IT«OM- 
Hij  and  Proper  Farttea.  In  all  equitable  actions,  a  broad  and 
most  important  distinction  must  be  made  bet,ween  two  classes  of 
parlies  defendant;  namely,  (1)  those  who  are  "necessary,"  and 
(■3)  those  who  are  "proper."  Necessary  pai-ties,  when  the  term 
is  accurately  used,  are  those  without  whom  no  decree  at  all  can 
be  effectively  made  determining  the  principal  issues  in  the  cause. 

'  CoolidRo  e.  Furie,  8  Ohio  St.  S94 ;  Ftaakliu,  15  Ohio  St.  48S  ;  a.  c.  1 B  Ohio 

^olf  c  BaQDiDg,  3  HiDD.  S03.     Bee  also  St.  193.    This  earn  wsb  eimilai  in  all  [ts 

Hulli<kj  D.  Brown,  3S  Neb.  657  (reheariag  features  to  FooCe  u.  Lathrop,  lupra.   Both 

■ienied,  March   IS,  1892,  SI  N.  W.  S39),  were  parties,  bat  service  was  made  On  the 

oDch  legal  actioos  as  those  for  torts  done  hnsbaod  alone.     Held,  that  the  wife  was 

l>J  the  wife,   or  debts   due  by   her  dum  not  concluded,  and   her  dower,  right  was 

n/s,  tai  Mben,  in  which  the  law  still  not  cnt  off.    The  cases  are  diametrically 

nqnins  both  •ponses  to  be  made  de-  opposed  Co  each  other. 
femlsDis,  am  not  affected  by  the  statntory         £At  to  Communitg  Property  i  The  wife 

pcuTlsLon.  is  a  proper  piuty  defeodiaat  In  an  action 

'Foote  V.  IiatblopiSa  Barb.  183;  La-  against  the  hnshand  on  a  note  executed 

<lirop  e.  Heacock.  4  Lans.  L    This  was  a  by  hi  in  self  alone,  lo  ordet  to  determine 

'"reclosiiTe  gait,  the  mortgage  being  upon  whether  the  jadgment  can  be  executed  as 

i^di  of  the  hnsbaod,  so  that  the  wife's  one  (or  a  commnnlty  debt :  Clark  v.  El- 

Q"';  r^ossible  interest  was  to  protect  her  tinge  (1902),  29  Wash.  SIS,  69  Pac.  736; 

whoale  right  of  dower.  Wolf  b.  Banning,  McDonongfa  v.  Craig   (1894),  10  Wash, 

3  UiniL  202,  20*.     Contra.  McArthnr  u.  339, 38  Pac  1034.] 


S18  CIVIL  KEHXDIES. 

Proper  parties  are  thoee  without  whom  a  subetantial  decree  may 
be  made,  but  not  s  decree  which  shall  completely  settle  aU  the 
questions  which  may  be  involved  in  the  controversy,  and  con- 
clude the  rights  of  all  the  persons  who  have  any  interest  in  the 
subject-matter  of  the  litigation.*  Confusion  has  frequently  arisen 
from  a  neglect  by  text-writers,  and  even  judges,  to  observe  this 
plain  distinction.  Parties  are  sometimea  spoken  of  as  necessary 
when  they  are  merely  proper.  Thus,  because  a  decree  cannot  be 
rendered  which  shall  determine  the  rights  of  certain  classes  of 
individuals  without  making  them  defendants  in  the  action,  they 
are  not  unf requently  called  necessary  parties ;  or,  in  oUier  words, 
because  they  must  be  joined  as  defendants  in  a  particular  suit, 
in  order  that  the  judgment  therein  may  bind  them,  they  are 
denominated  "  necessary  "  parties  absolutely.  Such  persons  are 
"necessary"  tub  modo  —  that  is,  they  must  be  brought  in  if  it 
is  expected  to  conclude  them  by  the  decree;  but  to  call  them 
"  necessary  "  absolutely  is  to  ignore  the  familiar  and  fundamental 
distinction  between  the  two  classes  of  parties  which  has  just  been 
mentioned.  This  inaccurate  use  of  language  would  make  every 
person  a  necessary  party  who  should  actually  be  joined  as  a  co- 
defendant  in  an  equitable  action. 

§  227.  *  330.  DUtlnotioti  between  Neoeuary  vid  Proper  FartlM 
muatnited.  Fraotdoai  Test.  I  wiU  illustrate  these  positions  by 
a  ^miliar  example.  In  an  action  to  foreclose  a  mortgage,  the 
owner  of  the  land  covered  by  it  is  a  necessary  defendant,  because 
without  his  presence  no  decree  can  be  made  for  the  sale  of  the 
land;  in  other  words,  no  effective  decree  at  all,  and  the  suit 
would  be  an  empty  show  of  litigation.  The  holders  of  subse- 
quent mortgages,  judgments,  and  other  liens  upon  the  same  land 
are  not  necessary  parties  in  order  to  the  rendition  of  an  effectire 
judgment,  because  the  land  can  be  sold  without  their  presence 
and  without  cutting  oft  their  liens.  If,  however,  the  plaintiff 
desires  to  settle  all  the  questions  involved  in  one  controveisy, 
and  to  determine  the  rights  of  all  the  persons  who  have  any 
interest  in  the  land,  be  must  bring  in  all  these  holders  of  subse- 
quent liens,  so  that  a  judgment  may  be  given  which  shall  fore- 

>  [jReimr  v.  Gigrlch  (1694),  S9  MLqd.  — ,  93  N.  W.  SI3,  quoting  Cditbniift  r. 

368,61  N.  W.  30,  quoting  tbetaxt;  Rudd  Southern  Pac.  Rf.  Co^  1ST  U-  8.  St9: 

V.  Fossoen  (1900),  82  Minn,  41,  84  N.  W.  Steinbscli  v.  Prudential  Ini.  Co-  (t«»J, 

496;  Kinheif.  Pedersou  (1903),  117  Wie.  ITS  N.  Y.471,  6$  N.  E.  S8I.3 
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cloee  their  rights.  To  accompliafa  this  end,  these  persons  must 
be  made  defendants;  and  in  that  lespeot  they  are  necessary 
parties  —  that  is,  necessaiy  in  order  to  attain  the  particular  result 
desired.  They  are  not,  however,  necesaary  to  the  decision  of  the 
main  issues  involved  in  the  suit  and  to  the  granting  of  a  decree. 
If  we  use  language  accurately,  we  shall  call  them  proper  parties, 
and  shall  thus  distinguiah  them  from  the  other  class,  without 
whom  the  judicial  machinery  cannot  be  put  in  motion.  Every 
person  who  is  rightly  joined  as  a  defendant  in  an  equitable 
action,  is,  in  a  certain  broad  sense,  a  neceaaaiy  party,  because  his 
presence  is  necessary  to  accomplish  some  particular  end,  and  to 
make  the  judgment  more  complete  than  it  otherwise  would  have 
been ;  but  to  use  the  term  in  this  broad  sense  is  to  lose  all  the 
benefits  of  an  accurate  classification  and  of  practical  rules  de- 
pending on  such  classification.  To  sum  up:  Necesaary  parties 
defendant  are  those  without  whom  no  decree  at  all  can  be  ren- 
dered; proper  parties  defendant  are  those  whose  presence  renders 
the  decree  more  effectual ;  and  all  the  proper  parties  are  those  hy 
whose  presence  the  decree  becomes  a  complete  determination  of 
all  the  questions  which  can  arise,  and  of  all  the  rights  which  are 
connected  with  the  subject-matter  of  the  controversy.  A  prac- 
tical test  will  at  once  &r  the  class  into  which  any  given  persons 
interested  in  an  equitable  litigation  must  fall.  If  the  person  is  a 
necessary  defendant,  a  demurrer  for  defect  of  parties  on  account 
of  bis  nonjoinder  will  be  sustained;  and  conversely,  if  the  de- 
morrer  will  be  sustained,  the  person  is  a  necenary  party.  If  the 
given  person  is  merely  a  proper  party,  such  a  demurrer'  will  not 
be  sustained  on  account  of  his  nonjoinder,  although  the  court 
may  undoubtedly,  in  the  exercise  of  its  discretion,  order  him  to 
be  brought  in. 

§  228.  *  331.  Bqoltr  Dootrloa  liaraln.  Stfttntorr  PtovIbIoii. 
The  principal  provision  quoted  at  the  commencement  of  the 
present  section,  and  which  is  the  same  in  all  the  codes  of  pro- 
cedure, is  a  general  and  concise  statement  of  the  doctrine  which 
had  long  prevailed  in  courts  of  equity  in  relation  to  the  joinder 
of  defendants.  As  the  language  of  this  provision  is  permissive 
—any  person  may  be  made  a  defendant,  not  mtttt  be  —  it  was 
evidently  intended  to  embrace  "  proper  "  as  well  as  "  necessaiy  " 
parties  within  its  requirement.  The  doctrine  of  equity,  ex- 
pressed in  its  most  general  form,  is,  that  all  persons  materially 
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interested,  either  legally  or  beneficially,  in  the  subject-matter  of 
the  suit,  should  be  made  parties  to  it,  either  as  plaintifFs  or  as 
defendants,  so  that  there  may  be  a  complete  decree  which  sludl 
bind  them  all.'  Those  whose  interests  are  adverse  to  the  claims 
set  up  by  the  plaintiff,  and  who  would  therefore  natnirally  resist 
such  claims,  should  be  brought  into  the  action  as  defendants. 
On  the  other  hand,  those  whose  interests  are  concnrreiit  with 
the  interests  of  the  principal  plaintiff  who  actually  institntes  and 
proHCcutes  the  suit,  should  primarily  be  joined  with  him  as 
co-plaintiffs.  But,  as  baa  already  been  shown  in  the  preceding 
section,  equity  procedure  is  not  strenuous  in  respect  to  this  ac- 
curate division,  and  often  permits  individuals  of  the  latter  class 
to  be  made  defendants,  being  satisfied  if  they  are  before  the 
court  so  as  to  be  bound  by  tiie  decree.  The  persons  who  an 
interested  in  resisting  the  demands  of  the  actual  plaintiff,  and 
who  must  therefore  be  defendants  in  the  action,  are  separated, 
according  to  the  nature  of  their  interests  and  of  their  relations 
with  each  other,  into  two  classes,  —  those  immediately  inter- 
ested, and  those  consequentially  interested.  When  an  individ- 
ual is  in  the  enjoyment  of  the  subject-matter,  or  has  a  right, 
interest,  or  estate  in  it,  either  in  possession  or  in  expectancy, 

■  See  Story,  Eq,  PL  jS  7S.  T«  a.     It         The  foUowing  are  iUuftntioni  of  dB- 

haa  beea  Buggeated  that  tbU  geaenl  doc-  fendaoB  proped/  ioined :  HilM  d.  Ds  Bej 

tciae  should  be  staled  ai  follovB:   All  (IB94).  IS  Moot.  340,  39  Pac  313  (all  pt^ 

persons  materially  interested  in  the  cbjrct  BonidirRrtingwaterfTom  a  water  cootm)  ; 

of  the  Kuii  nhould  be  made  parties.    See  Brown  e.  Caoal  &  B«Mi'voir  Co.  (I8W), 

Calvert  on  Parties,  pp.  1-11 ;  Story,  Eq.  96  Colo.  6S,  56  Pk.  183  (ditch  comptsi 

PI.  S§  76  i,  76  c,  and  peraoDB   claiming  right  la  pro-rau 

^Paine  u.  Foster  (1900),  9  Oitla.  313,  53  water,  in  an  action  to  restiaio  pro-iatiDg) ; 

Pacl09:  The  syllabnH  by  the  roort  reads.  West  Point  Irrigation   Co.  o.  Dilch  Co. 

"Conrta  of  equity  '  delight  to  do  justice,  (1900),  SI  Uuh,  229,  61  Pat  16  (»11  per 

and   not  by  halvei ; '  and  it  is  a  general  sons  obstracting  flow  of  water  in  ditdi); 

rule  in  eqnity  that  all  persons  materially  United  Coal  Co.  c.  Canua  City  Coal  Co. 

interested,  either  legally  or  benefltially,  in  (1897).  24  Colo.  116,  *S  Pac.  IMS  (amia- 

thesubject-matter  of  a  suit,  are  required  to  log  company  and  its  agent  where  one  or 

be  made  paniet,  either  plaintiS  or  defend-  the  other  or  both  were  taking  tmX  Froa 

ant,  however  nnmerona  they  may  be,  lo  plaiotiS's  mines) ;  Siever  r.  Union  Pu- 

that  there  mar  be  a  complete  decree,  which  R.  Tt  Co.  (1903),  —  Neb.  — ,  93  N.  W. 

should  bind  them  all."  743  (employer  and  creditor  of  employee  is 

'     In  Abbott  u.  Gachea  (IB99),  90  Wash,  soit  by  employee  to   restrain  TcxatJou 

517,  56  Pac.  2B,  the  court  qnoted  as  fol-  attempts  to   garnishee    exempt  wagMl : 

lows  from   High  on   Injunctions:   "The  State  ti  nl.  a.  Metschao  (1S96),3I  Ore^ 

true  test,  however,  in  all  cases  would  seem  372,  46  Pac  791  (the  holder  oT  a  cooin 

to  be  to  make  each  parties  defendant  as  warrant   in   a   suit   to   enjoin   its   ^y 

ere  necBBMry  to  a  proper  solution  of  the  mentl.J 
questions  at  issue." 
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rhich  is  liable  to  be  defeated  or  diminished  by  the  plaintiff's 
uccess,  he  has  an  immediate  and  direct  interest  in  resisting  the 
ilaintiff's  demand,  and  is,  in  general,  a  necessary  defendant. 
rhe  interest  here  spoken  of  need  not  be  personal  and  beneficial; 
t  includes  any  estate  or  right  in  the  subject-matter,  legal  or 
quitable,  whether  beneficial  to  the  holder  thereof  or  not.* 
Numerous  illustrations  of  this  fundamental  doctrine  are  given  in 
he  succeeding  portions  of  this  section. 

§  229.  *  332.  Paraona  ooluvqnMitlaUy  lutotvated.  If  a  person 
lot  thus  immediately  interested  is,  nevertheless,  so  related  to 
;he  subject-matter  and  to  the  principal  defendant  that,  upon  the 
ilaintiS's  success,  he  will  be  liable  to  be  proceeded  against  by 
inch  defendant,  and  to  be  compelled  to  make  compensation,  in 
n'hole  or  in  part,  for  the  loss,  he  is  consequentially  interested  in 
:be  subject  of  the  action,  and  is  also,  in  general,  a  necessary, 
3r  at  least  a  proper,  co-defendant.  Equity  requires  this  class  of 
persons  to  be  joined  as  defendants,  not  because  they  will  be 
Jirectly  affected  by  the  decree  when  rendered,  but  because,  if 
the  plaintiff  succeeds  against  the  principal  defendant,  the  latter 
win  then  have  the  right  to  call  upon  them  to  reimburse  him, 
wholly  or  partially,  or  to  do  some  other  act  which  shall,  accord- 
ing to  the  nature  of  the  case,  restore  or  tend  to  restore  him  to 
Ilia  former  position  before  the  recovery  against  him.  To  avoid 
a  multiplicity  of  actions,  such  persons  should,  in  general,  be 
brought  into  the  suit  in  the  first  instance,  so  that  their  secondary 
9r  consequential  liabilities  may  be  determined  and  adjusted 
together  with  the  main  issues  in  the  one  decree.'  I  shall  now 
ipply  these  very  general  statements  of  doctrine  to  the  classes  of 
:^ses  which  most  frequently  arise  in  actual  practice. 

§  230.  *  333.  H.  AoUoiu  to  for«oloBe  Mortgagea.  Introdnotorr. 
BtatQtory  Di«tilbntlon  of  PbiUo*.  The  first  class  or  group  of  equi- 
table actions  which  I  shall  take  up,  both  because  it  is  the  most 


Iniaou  in   eqnitj,  aod    neceHBorj'  and  169a,  173.  ITS,  176;  Greenirood  r.Atkin- 

proper  parties,  Me  Doagliu  Cjr.  Sap.  v.  too,  5  Sim.  419;   Wilkiuaon  v,  Fonkes, 

Wiibridge,  38  WiB.  179,  citiiig  WilliamB  9Hare,l93;  Knight  u.  Knight,  3  P.  Wms. 

!-.  Buikheid,  19  Wnll.  563;  Janes  r.  Wil-  333;  Crosby'R  Hein  cWickliffe,  7  B.  Mod. 

lianu,  31  Ark.  175;  Uamill  u.  Thompaon,  ISO;  Wiser  u.  Bla';hlj,  1  JohDs.  Ch.  437  ; 

)Col,5is,S23;  State  c.  JacksooTille,  P.  NeirEng.  Com'l  Bk.  v.  Newport  Steam 

i  M.  R.  Co.,  15  Fla.  201 ;  Satterthwsite  Factory,  6  R.  L  154. 
0  Beaufort  Cy.  Coio'ts,  76  S.  C.  193. 

SI 


322  CIVIL  KEHEDIEB. 

familiar  and  because  it  illustrates  veiy  clearly  the  general  doc- 
trine, is  that  of  suits  to  foreclose  mortgages.  The  statute  dis- 
tributes tbe  persons  wbo  may  be  proper  or  necessary  parties 
defendant  into  two  divisions,  those  "who  have  or  claim  an 
interest  in  the  controversy  adverse  to  the. plaintiff,"  and  those 
"  who  are  necessary  parties  to  a  complete  determination  or  settle- 
ment of  the  questions  involved  therein."  It  is  plain  that  the 
latter  division  is  the  more  comprehensive,  and  in  fact  Includes 
the  former.  Every  person  "wbo  has  or  claims  an  interest  in  tbe 
controversy  adverse  to  the  plaintifiE"  is  evidently  "a  necessary 
party  to  a  complete  determination  of  the  questions  involveil 
therein;"  but,  on  the  other  hand,  it  is  equally  evident  that 
there  may  be  persons  "  who  are  necessaiy  parties  to  a  complete 
determination  of  the  questions  involved,  but  who  do  not  have 
nor  claim  any  interest  in  the  controversy  adverse  to  the  plaintiff." 
A  single  example  will  illustrate  this  position.  The  codes  of 
several  States  require  the  assignor  of  a  thing  in  action  to  be 
made  a  co-defendant  "to  answer  to  the  assignment"  in  a  suit 
brought  by  the  assignee.  Of  the  two  defendants,  when  this  is 
done,  the  debtor  alone  has  an  interest  in  the  controversy  adverse 
to  the  plaintiff.  The  assignor  has  no  such  interest;  he  is  not 
liable  for  the  debt;  his  interest  in  the  result  is  rather  in  accoid 
with  than  in  opposition  to  the  plaintiff.  He  is,  however,  a 
necessary  party  to  a  complete  determination  and  settlement  of 
the  questions  involved  in  the  suit.  One  of  these  questions  k. 
whether  the  cause  of  action  was  in  fact  assigned  to  the  plaintiff; 
and  it  is  important  to  the  rights  of  the  debtor  that  this  question 
be  for  ever  settled  in  the  single  action.  In  tbe  absence  of  any 
positive  requirement  of  the  statute,  the  assignor  would  not  be  a 
neceBtartf  defendant,  because  a  judgment  could  be  rendere<l 
against  the  debtor  without  the  presence  of  the  assignor.  This 
example  well  illustrates  my  statement  above,  that  one  may  be  a 
party  necessary  to  the  settlement  of  all  the  questions  invulved  in 
the  suit,  and  at  the  same  time  neither  have  nor  claim  any  interest 
adverse  to  the  plaintiff.  This  evident  distinction  will  aid  us 
in  discriminating  between  the  necessary  and  the  proper  parties 
defendant  in  any  given  equitable  action,  for,  as  a  general  propo- 
sition, all  those  persons  who  have  or  claim  an  interest  in  the 
controversy  adverse  to  the  plaintiff  are  "necetBary"  defendants, 
if  by  "interest  adverse"  is  intended  an  interett  oppoted  to  a 
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eovery  of  judgment  by  the  plaintiff;  while  those  who,  in  con- 
idistinction  to  the  former,  are  merely  "necessary  parties  to  a 
mplete  determination  of  the  questions  involved,"  are,  in  the 
iin,  ^^ proper  "  defendants. 

§  231.  *  S34.  Objaot  of  tho  Judgment  In  Foreolostu*.  ITeoaiaat; 
d  Proper  Parties  berein.  These  principles  may  SOW  be  applied 
the  class  of  actions  under  immediate  discussion,  —  those 
ought  to  foreclose  mortgages.  Those  persons  who  own  or 
ive  an  estate  ia  the  land  to  be  sold  under  the  decree,  and  those 
ho,  in  the  original  creation  of  the  debt,  or  by  any  subsequent 
sumption  of  it,  are  debtors  to  the  mortgagee,  and  therefore 
ible  to  a  peraonal  judgment  for  a  deficiency,  have  an  interest  in 
le  controversy  adverse  to  the  plaintiff,  and  are  beyond  doubt 
jcessaryparties,  if  the  plaintiff  desires  to  obtain  all  the  relief 
bich  the  law  affords  him,  namely,  of  sale  and  personal  judgment 
ir  deficiency.  If,  however,  the  plaintiff  will  be  satisfied  with 
partial  relief,  and  simply  asks  a  decree  for  a  sale  without  any 
eisonal  judgment  for  a  deficiency,  the  debtor,  unless  be  is  also 
nner  of  the  land  in  whole  or  in  part,  is  not  a  necessary  defend- 
Dt.  The  decree  and  sale  must  of  course  divest  all  ownership 
nd  titles  to  the  land  or  any  part  thereof,  or  else  there  would  be 
0  sale  but  simply  the  show  of  one.  But  in  order  that  the  land 
lay  produce  its  full  value,  the  decree  and  sale  must  go  further 
ban  this,  and  must  cut  off  all  subsequent  liens  and  incumbrances, 
nd  inchoate  interests  which  are  not  titles  but  merely  the  seeds 
f  titles.  There  is  thus  a  threefold  object  of  the  judgment:  (1) 
".0  divest  the  title  of  the  present  owner,  and  transfer  the  owner- 
bip  to  the  purchaser.  This  is  essential,  and  all  persons  who 
ave  any  such  title  are  necessary  parties,  for  without  them  the 
rhole  action  would  be  a  nullity.'  (2)  To  cut  off  all  liens  and 
ichoate  interests,  so  that  the  land  can  be  sold  at  a  greater  ad> 
untage.  This  is  of  course  not  absolutely  essential,  for  a  sale  can 
e  effected  without  it.  The  holders  of  such  liens  and  inchoate 
DterestB  are  proper  parties.  (3)  To  obtain  a  decree  for  any  defi- 
ieucy  which  may  arise  after  the  sale,  against  those  persons  who 
lie  liable  for  the  mortgage  debt.  All  such  debtora  are  necessary 
>arties  if  the  plaintiff  seeks  to  obtain  this  particular  relief;  but 

'  C"  Adj  one  who  hM  the  right  to  pa;  d.  Hotel  Aaa'n  of  Omaha  (1901),  63  Neb. 

he  ilebt  and  ledeem  is  a  necessary  party  ISl,  S8  N.  W.  179,  citing  lieooey  v.  Cole, 

0  Ihe  (oredoenre  pi^>ceediDg»,  and  a  de-  ga  Wash.  ST!,  61  P«.  38.] 
m  la  his  abaence  is  nngatory  :  "  Brown 
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he  may  waive  this  relief  and  content  himself  with  the  sale  and 
the  proceeds  thereof,  in  which  case  theae  mere  debtors  would  unt 
be  necessary  defendants.  The  foregoing  principles  have  been 
adopted  by  all  the  courts.  The  doctrine  is  univetsallj  estab- 
lished that  in  the  equitable  action  to  foreclose  a  mortgage  bv  a 
sale  of  the  mortgaged  premises,  all  persons  who  owa  the  land 
or  any  part  thereof,  all  who  have  any  interest  therein  vested  or 
contingent,  perfected  or  inchoate,  subsequent  to  the  g'iving  of 
the  mortgage,  all  who  are  owners  or  holders  of  any  sabeequent 
liens  or  incumbrances  thereon,  and  finally  all  who  are  personallj 
liable  for  the  debt  secured  by  the  mortage,  may  generally  be 
united  as  defendants;  and  must  be  made  defendants  if  the 
plaintiff  ^eeks  to  obtain  a  decree  affording  him  all  the  relief 
which  the  court  can  grant.  As  titles,  interests,  and  liens  prior 
and  paramount  to  the  mortg^e  are  in  no  way  affected  by  it 
or  by  the  decree  of  foreclosure  and  the  sale  thereunder,  the 
owners  and  holders  thereof  are  neither  necessary  nor  proper 
parties.^ 

§  233.  *  335.  TarlaUons  in  Praotloal  RtUss  Da*  to  DUbrencM  In 
Local  Irfiw  BB  to  Natnr*  of  IntVTMta  in  Iiftnd.  While  this  general 
statement  of  the  doctrine  is  universally  accepted,  there  are  some 
points  of  difference  in  its  practical  application.  These  differences 
will  be  found,  upon  careful  examination,  to  arise,  not  from  anj 
doubt  as  to  the  general  principle  itself,  but  from  a  certain  want 
of  uniformity  in  the  local  law  of  the  various  States  in  respect  to 
the  nature  of  liens  and  incumbrances  upon  the  land,  and  in 
respect  to  the  nature  of  inchoate  or  contingent  interests  in  the 
land.  Thus,  if  in  one  State  a  judgment,  when  docketed,  be- 
comes a  lien  upon  the  lauds  of  the  debtor,  and  in  another  such  a 
judgment  is  not  a  lien,  a  judgment  creditor  of  the  owner  of  the 
mortg^ed  premises  would  plainly  be  a  proper  party  defendant 
in  the  first-named  State,  and  as  plainly  not  a  proper  party  in  the 
second.  The  most  important  difference  in  the  local  law  defining 
and  regulating  the  nature  of  interests  in  the  land,  relates  to  the 
inchoate  dower  of  the  wives  of  mortgagors  and  of  other  subse- 
quent owners,  and  especially  where  the  mortgage  is  given  for 
purchase-money  so  as  to  take  precedence  of  the  dower  right  of 
the  mortg^or's  wife.  In  some  States  where  dower  is  carefuUy 
protected,  the  wives  of  the  mortgagors  and  of  other  subsequent 
<  CBnt  see  Dole  toS*34a.^ 
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TiTiers  of  the  land  are  in  all  cases  regarded  as  having  a  positive 
merest  ia  the  equity  of  redemption,  even  though  they  joined  in 
iie  execution  of  the  mortgage,  or  even  though  the  lien  of  the 
lortgage  be  prior  to  their  dower  right;  and  they  are  therefore, 
lader  all  possible  circumstances,  necessary  defendants  if  the 
ilaintiff  wishes  to  cut  off  their  rights  of  redemption.  In  other 
kates,  the  wives,  under  some  circumstances  at  least,  are  not 
egarded  as  having  any  real  interest  in  the  land,  nor  any  right  of 
ademption,  and  they  need  not  therefore  be  made  defendants  for 
Lily  purpose.  This  example  is  a  sufBcient  illustrntion,  and  shows 
:liat  any  difference  in  the  practical  rules  laid  down  by  various 
courts  arises  from  a  variation  in  the  law  defining  the  nature  of 
interests  in  the  land;  what  coOBtitutea  an  interest  in  one  State 
may  not  do  so  in  another. 

§  233.     *  336.    Hortgagor  and    hi*    Graiitae    U    Fartira.      I   pass 

from  this  broad  statement  of  the  general  principle  to  a  more 
careful  discussion  of  the  rules,  with  an  analysis  of  some  leading 
cases.  The  doctrine  which  I  have  thus  stated  is  approved  aud 
applied  under  various  circumstances,  and  to  different  classes  of 
persons  having  different  interests  and  liens  in  the  cases  cited  in 
the  foot-note.^      When   the   mortgagor   remains   owner  of   the 

'  p'he  Bathor's  origiDal  note  hiiB  been  wife  jtun  in  mortgage  on  wife's  property : 

cltdilfipilluiijcoDdeiiaedaafollowB:  Owner  Wolf  b.  Banning,  3  Minn.  133.    Tmetee 

of  land:   Lenox  v.   Reed,  12  Kan.  2S3;  and  beneSciwy ;  Mavrich  v.  Grier,  3  Nev. 

6rp«n  c.  Diicon,  9  Vfia.  533  (containing  a  S2.    Wife  of  grantee  of  mortgaged  prem- 

fnU  diatnssion  of  subject  of  parties) ;  Sum-  iaea :  Watt  v.  Alvord,  25  Ind.  533 ;  Kay  v, 

ner  t.  Coleman,  SO  Ind.  486  (holding  that  Whittaker,  44   N.  Y.  565.     Third  party 

ovner  of   land   sabject   to  mortfrage  js  interested  in  mortgage  debt :  Johnson  v. 

proper  bat  not  necessary  party) ;  Semple  Britlon,  33  Ind.  105.    Assignor  of  instrn- 

r.  Lee,  13  la.  301  (same  doctrine) ;  Daven-  ment  secured  by  mortgage :  Huldridge  v. 

port  cTorpin,  43  Cal.  597.    Grantee  of  Sweet,  33  Ind.  lIBi  Guwer  c.  Howe,  20 

part  ot  mortgaged  premiaes :  Donglass  v.  Ind.  396.    These  cases  fell  within  n  xpecial 

Bishop,  37  la.  314.    Judgment  creditor  of  provision  of  the  Indiana  code.     Rankin  b. 

mortgagor:  Union  Bank  of  Masillon  v.  Major,  9  la.  397;  Sands  c  Wood,  1  la. 

Bfll,  14  0.  StSOO;  Gaines  a.  Walker,  16  263.     Prior  mortgagee;  Standish  i'.  Dow, 

ind.  361  ;   Morris  u.  Wheeler,  45    N.  Y.  31  la.  363.     Occiip.int  of  mortgaged  prem- 

TU8:  "  This  is  certainly  a  moat  extroordi-  ises  :  Sniter  c.  Turner,  10  la.  51T.     Heirs 

nan  dcdsion ;  it  ii  in  direct  conflict  with  of  deceased  mortgagor :  Muir  v.  Gil)aQn,  8 

uther  decisions  made  by  the  same  court,  Ind.  187  ;  Leggett  u.  Mutnal  Life  Ins.  Co., 

ami  k  an  ntter  confonnding  of  all  diatinc-  64   Barb.  33.      Person    claiming  title   ad- 

liiiD)  between  necessary  and  proper  par-  Terse  to  mortgagor :  Bnindage  c.  Domes- 

liw.    The  docifion  is  so  clearly  erroneous  tic,  etc.  Soc,  GO  Barb.  2(H,     Wife,  where 

ilint  it  can  onlT  be  regarded  as  an  inart-  husband  and  wife  join  in  mortgage  (not 

rertenre"    Ve'nlin  D.  Slocum,  71   N.  Y.  necessary):   Thornton   v.   Pigg,   3+   Mo, 

315,     Oblieor   on   mortgage  debt  other  349  ;  Powell  v.  Ross,  4  Oal.   197  (neces- 

ilim  mortgagor:   Nichols  b.  Randall.  5  sary) :  Chomhers  u.  Nicholson,  30  Ind. 349; 

.^liun.  240.    Husband,  where  hniband  aud  McArthnr  d.  FranUin,  IS  O.St.  485,  a.  c. 
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premises,  he  is  of  course,  on  every  account,  a  necessaiy  defend- 
ant.' If,  however,  he  has  conveyed  away  the  entire  land  by  an 
absolute  deed  of  conveyance,  the  grantee,  who  is  the  owner  at 
the  time  of  commencing  the  suit,  is  a  necessary  party  defeudaat, 
even  though  his  deed  has  not  been  put  upon  record,  because 
without  his  presence  the  decree  for  a  sale,  which  is  the  essential 
primary  remedy  granted  by  the  action,  cannot  be  made.*  In  a 
few  cases,  however,  such  parties  have  been  spoken  of  as  pn^er 

16id.l93.    Wife,  where  she  did  not  join  CupeDtei  r.   Wiilijunsoti,   23   CaL   161; 

-with  her  busbuid  in  morigage  i  Fletcher  Paton  s.  Marntj,  6  Paige,  *Ti ;  Chimh  r. 

V.  HoltoeB,  32  Ind.  497  ;  Moooej  v.  UaM,  Smith,  39  Wis.  i9! ;  De  foiMt  r.  Uolnm, 

S2  la.  380;  Merchanta'  Bauk  c.  Thomp-  38  Wis.  516J 

■on,  S5  N.  Y.  T.    Penonal  TepieMotalire         *  [Where  mortgaged  premiaea  are  nb- 

of  deceased  mortgagor :  Milee  c.  Smith,  aeqnenClj  aabjected  to  an  eaaemeDt  b;  iha 

32  Mo.  503  ;  UarlingtoD  i>.  EEfej,  13  la.  public,  and  damiiKee  therefor  are  airarded 

ITT;  Belloc  v.  Rogers,  S  Cal.  ISS ;  Schadt  to  the  owners  of  such  premisea,  the  ovD«n 

V.  Heppe,  IS  Cal.  433;  Haatoa  v.  String-  are  pioper  if  not  ueceaury  ptutiea  to  u 

ham,  31  la.  36.     Mortgagor  after  conrej-  actioo  b/the  mortgageea  lo  hare  ttie  liiu 

ance  of  equitj  of  rtdempUoD  ;  Bnrkham  of  their  mortgages  adjudged  to  be  liau 

V.  Bearer,  1 T  Ind.  367 ;  Johnson  ■>.  Monell,  upon   the  money  awarded  u  damage) : 

13  la.  300 :  Marraj  v.  Catlett,  4  Greene  Lambermen's  Ini.  Co.  v.  Citj  of  St.  1-^ 
(Ia.}IOS;  Stevens  n.  CampbeU,  31  lad.  (1899),  77  Minn.  ilO,  SON.  W.  357. 

471 ;  Daly  d.  BtUKbell,  13  Abb.  Pr.  n.  b.  Carer-Lorn burd  Lnmber  Co.  f.  Bin- 

364;    Williams    v.    Meaker,    39   la.    393.  bauer  (1899),  76  Minn.  434,79  N.  W.54t: 

Junior  mortgagee ;  Procter  d.  Baker,  IS  Where  a  penton  has  an  equitable  int«na 

Ind.  178;  Newcomb  o.  Dewej,  37  la.  381 ;  in  a  bnilding  aabject   to  lien,  sucb  in- 

AnsoD  V.  Ansun,  so  la.  55 ;  Eaowlea  d.  teieat  may  he  proceeded  against  and  tbt 

Rablio,  30  la.  101  ;  Chase  b.  Abbott,  SO  lien  enforced  withoat  fining  the  1^ 

la.  154  ;  Street  a.  Beal,  16  la.  G83  ;  Hein-  owner  of  the  land  on  which  the  boildisg 

street  d.   Winnie,   10  la.   430;   Crow  v.  standi.;] 

Vance,  4  la.  434  ;  Veach  b.  Schaap,  3  Ta.         *  Hall  v.  Nelson,  33  Barb.  88  ;  14  Ho*. 

194;    Hajward   r.    SiBams,     39   Cal.    58.  Pr.32;  Cord  P.Hirwb,  17  Wit403;  Julu- 

Assignee  of  mortgage  as  collateral  seca.  iton  r.  Donvan,  106  N.  Y.  369.     See.  bo>- 

rity:  Simson  v.   Satterlee,  64  N.  Y,  G57.  erer,  Shippen  v.  Kimball.  47  K&o.  173.  ID 

Joint  obliiEorx  with  mortgagor:  Food  du  the  effect  that  a  granlee  whoee  deed  luw 

Lac  Harrow  Co.  i>.  Haskios,  51  Wis.  135.  not  been  pnt  on  record  in  not  a  necemiv 

Citing  also,  Hall  v.   Nelson.  S3  Barb.  88,  partj  to  the  forecloenre,  so  as  to  nodcr 

14  How.  Pr.  33;  Peto  v,  Hammond,  29  the  proc«edingi  ineHectoal  to  ccdttj  s 
Bear.  91 ;  Mauls  ii.  Dnke  of  Beaufort,  1  title. 

Ross.  349:  Drury  v.  Clark,  16  How.  Pr.  [^Goodwin  b.  Tyrrell  (IM»),  Arii^Tl 

434;  Denton  r.  Nanny,  8  Barb. 634;  Mitts  Pac  90G  ;  Armstrong  r.  Bufty  (1)0I>,IM 

u.  Van  Vuorhies,  SO  N.Y.415;  DeUplaine  Ind.  606,55 N.  E.  443;  Hopkins  rWimn 

V.  r.*wis,   19  Wis.  476;  Bigelow  d.  Bosh,  (1895),  109  CaL  133,  41  Pac  868;  Otbom 

6Paige,343;  Shaw  t>.  Hoadlej,  8  Blackf.  v.  Logus  (IS95),  38  Ore.  306,  43  Fac.n:: 

165;  Van  Neat  ».  lAtson,  IB  Barb.  604;  Brown  o.  Hotel  Ass'n  of  Omaha  (IWI), 

Cord  V.  Hirsch,  17  Wis.  403;  Riddick  tr.  63  Neb.  181,  88  S.  W.  17S. 
Walsh,  15  Mo.  538;  Martin  u.  Noble,  39  But  it  isnot  necenair  to  join  tbttm- 

Ind.  316;  French  D.  Turner,  IS  Ind.  59;  tees  in  a  deed  of  trast.' in  a  snitiohx*- 

TenEyckiT.  Casad,  15  1a.  534;  Purrott  v.  cloaelhesame:  Sidney  Stevens  ImplemrU 

Hughes,  10  la.  459;  Bates  t>.  Roddick.  3  Co.  o.  ImpniTemeut  Co.  (1899),  SOt'tik 

la.  433;  Harwood  v.  Harye,  8  Cal.  580;  367,  58  Pac  843.J 
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lefeadantB  merely.'  Thia  latter  view  is,  in  my  opiDion,  clearly 
ncorrect,  since  it  leads  to  the  inevitable  conclusion  that  there 
nay  be  an  action  without  any  necessary  defendant.  If,  how- 
ever, the  mortgagor  has  conveyed  away  only  a  portion  of  tlie 
premises  and  remains  owner  of  the  residue,  the  grantee  of  the 
y&rt  SO  conveyed  is  not  a  necessary  defendant.  The  suit  against 
iie  mortgagor  alone  is  not  a  nullity;  there  is  a  title  in  him  for 
:he  decree  of  sale  to  act  upon;  but  the  rights  of  the  grantee 
would  be  unaffected.'  It  follows  as  an  evident  corollary  from 
the  proposition  just  stated,  that  the  mort^gor  who  has  conveyed 
away  the  whole  of  the  mortgaged  premises  is  no  longer  a  necea- 
tarjf  party  defeudant  in  a  foreclosure  action,  that  ia,  he  is  not 
indispensable  to  the  rendition  of  a  simple  judgment  of  sale,  if  no 
decree  for  a  deficiency  is  asked.^  He  is,  however,  an  eminently 
proper  party;  and  if  the  plaintiff  wishes  a  personal  judgment  for 
any  deficiency  which  may  arise  upon  the  sale,  he,  or  his  personal 
representative  if  he  is  dead,  is  a  necessary  party,  and  may  defend 
the  action,  and  defeat  the  same  by  any  competent  defence  which 
he  may  establish.*  The  decisions  do  not  make  any  distinction 
between  the  case  in  which  the  mor^agor  has  simply  conveyed 
the  land  incumbered  by  the  mortgage,  and  that  in  which  the 
grantee  has  assumed  to  pay  the  mortgage  debt,  and  in  fact  there 
ia  and  can  be  no  such  distinction.  Whatever  arrangement  the 
morlgagor  may  make  with  his  grantee,  he  cannot  by  his  own  act 
free  himself  from  his  liabihty  to  the  holder  of  the  mortgage;  he 

'  Sanmer  v.  Colemaii,  SO  Ind.  4SG ;  471  ;  Barkham  v.  Butst,  17  Ind.  367; 
Stmple  t>.  Lee,  13  Iowa,  301.  In  tbe  last  UiuCod  i>,  Striagham,  SI  Iowa,  36;  John- 
cue,  ihc  mortgagor  and  the  owner  to  aoa  v.  Moaell,  13  Iowa,  300;  Sample  u. 
whom  the  land  had  been  conrejed  were  Lee,  13  Iowa,  30i;  Mnrray  o.  Catlett, 
bath  joined,  and  the  court  >aid  the  owner  4  Greene  (la.),  108;  Belloc  v.  Rogeis, 
"uapro/wr  party,  and  the  mortgagor  was  9  Cal.  123;  Williams  v.  Meeker,  29  Iowa, 
not  ■  nax«iarj  one.  ^The  MUne  doctrine  292,  294;  Stor;,  Eq.  PL  §  197.  See  also 
m  anooonced  in  Talbot  v.  Roe  (1903),  Ayrae  v.  Wiswall,  112  U.  S.  187 ;  Dangh- 
i:i  Mo.  421,  71  S.  W.  682,  the  court  say-  ertj  v.  Deacdorf,  107  Ind,  537 ;  Bennett 
ing  tliit  the  only  result  of  not  joiniDg  the  b,  Mattingly  (Lad.  1887),  10  N.  E.  299; 
graniee  was  to  leare  her  right  to  redeem  Keister  v.  Mjera,  115  Ind.  312 ;  West  v. 
Kill  open.]  Miller,  125  Ind.  70;  Johnson  u.  Foster,  G8 

'  Douglaes  c.   Bishop,  97  Jowa,  214,  Iowa,   140;    Watts   v.   Cceightoo  (Iowa. 

!16.    There  ia  certainlj  a  plain  distinc-  1892),  52  K.  W.  12;  Miner  d.  Smith,  M 

tioa  between  this  case  and  the  one  where  Vt,  551  ;  Tntwiler  b.  Dnnlap.  71  Ala.  126; 

'h«  entire  premiaee  are  conveyed  by  the  Butler  o.  Williams,  S7  S.  C.  221 ;  Z^>i^ 

mortgagor.   Watts  c.  Julian,  122  Ind.  124.  kins  v.  Warner  (1895),  109  Cal.  133,  41 

'  Drnry  v.  Clark,  16   How,  Pr.  424;  Pac.   868;    Weir  ».  Rathban  (1895),   IS 

DclapIuDB  r.   Lewis,   19  Wis    476,  and  Wash.  84, 40  Pac.  6!5.^ 
cawi  cited ;  Steren*  v.  Campbell,  2 1  Ind.         *  See  caws  cited  in  laat  note. 
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■will  therefore  remain  liable,  either  as  principal  debtor  or  as  surety 
for  the  grantee  who  has  assumed  the  payment,  and  will  continue 
subject  to  a  judgment  for  a  deficiency.' 

§  234.  *  337.  SnooeaoiTe  Gnuit«M  of  Blortgaged  Pr«mls«s  u 
PartleB.  AdmlnUtrator  fuid  H«m  of  MoTtgagor.  The  same  prin- 
ciple is  of  universal  application,  and  embraces  all  successive 
grantees  of  the  premises  who  have  made  themselves  penionally 
liable  for  the  mortgage  debt.  Thus,  if  the  mortgagor  conveys 
the  premises  to  A.,  who  takes  them  eimply  burdened  by  the  liea. 
but  does  not  assume  and  agree  to  pay  the  debt,  and  A.  afte^ 
wards  conveys  in  the  same  manner  to  B.,  who  again  convej-s  to 
C.  who  is  the  owner  when  the  foreclosure  is  commenced,  A.  and 
B.  are  plainly  neither  necessary  nor  proper  parties;  they  have 
retained  no  interest  in  the  land,  and  were  never  personalty  re- 
sponsible for  the  debt.  If,  on  the  other  hand,  in  this  series  of 
conveyances.  A.,  B.,  and  C.  had  each  in  turn  assumed  and 
agreed  to  pay  the  mortgage  debt,  C.  would  be  the  neeeuary  de- 
fendant in  any  action  to  foreclose,  because  he  is  the  owner  of  the 
land.  The  mortg^or.  A.,  and  B.  would  be  proper  defendants, 
because  they  are  personally  liable  for  the  debt.  The  mortgagor's 
liability  was  created  by  the  original  instrument,  bond,  note,  or 
otherwise,  and  he  did  not  become  freed  therefrom  because  others 
also  assumed  it.  A.'s  and  B.'s  liability  was  created  by  their 
voluntary  assumption,  and  having  been  once  incurred,  it  could 
not  be  thrown  off  without  the  consent  of  the  creditor.  If  the 
plaintiff  therefore  demands  a  judgment  for  deficiency,  and  desires 
to  make  his  security  as  complete  as  possible,  he  may  join  the 
mortgagor  and  A.  and  B.  as  co-defendants  in  the  suit  to  fore- 
close.^   If  the  mortgagor  has  conveyed  his  entire  interest  and 

'  Se«  Minft  caaea  last  ciWd.  [^In  Plan-  in  leTen]  cmc«,  aftet  the  repeal  of  the 
kiDtoD  V.  Hildebrsud  (I89B),  89  Wis.  a09,  statute,  that  tho  legal  caiue  of  aciioo  on 
61  N.  W.  S39,  the  coort  said :  "  In  the  the  note  oi  bond  coold  not  propetlr  bt 
abcence  of  some  statute  exCendbg  their  jomed  with  the  equitable  one  to  fore- 
power,  courts  of  equicj,  iu  foreclosure  close  the  mortga^,  iui1«h  both  caoM 
caseK,  have  invariahly  left  the  complainant  of  action  a&ecled  all  the  pkrtJet  lo  the 
to  his  remedy  at  law  for  the  part  of  the  action. "J 

mortgage  debt  not  tatisSed  by  the  fore-         *  See  same  cases  last  cited.    See  abe 

closure  and  sale.     Statutory  proviaions  of  Logan  v.  Smith,  TO  Ind    S97  ;  Scarrv  r. 

the  character  referred  lo  were  adopted  io  Eldridf^,  63  id.  44.     [|Johii(  p.  Wilson 

Wiscoaein  during  its  territorial  exLBtence,  (1898),   Arii.   M   Pac.   S83  ;   Hopkins  r. 

and  coDtinoed  in  force  until,  by  the  adop-  Warner  <1895),  109  Cal.  133,  41  Pac  869. 

tioD  of  the  code,  tliey  were  repealed.    The  One  who  becomes  liable  by  endorMmeDt 

resntt  was  that  it  was  held  by  this  court,  oa  note  of  mortgngor  may  also  be  jaiued 
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fterwardfi  dies,  tis  administrator  or  executor  must  be  joined  as 
defendant  if  a  judgment  for  deficiency  is  prayed,  and  may  be 
dmitted  to  contest  tiie  validity  of  the  mortgage  and  of  the  debt 
:  is  given  to  eecure.^  It  ia  even  said  by  some  courts  that  the 
leisonal  representative  of  the  deceased  mortgagor  is  a  necessary 
larty  defendant  with  the  heirs  and  widow. ^  When  the  mort- 
;agor  dies  intestate  owning  the  land,  or  when  any  subsequent 
wner  thus  dies,  his  heirs  are  indispensable  parties ;  and  if  the 
objection  to  their  nonjoinder  has  not  been  taken,  the  court  will 
if  its  own  motion  order  them  to  be  brought  in  as  defendants. 
4o  effectual  decree  of  sale  c^i  be  made  without  them.' 

a   foreclocDie    Bnit:    Me«hAn    d.    Bank  aarj  in  the  senM  that  their  ominion  will 

18»),  44  Neb.  313,  6a  N.  W.  490.    Ab  Teader  the  complaint  damnnable;  for  tbe 

0  the  giantee  beiog  labject  to  an  action  prayer  ia  not  part  of  the  complaint :  lo 

It  l&w  while  a  sepante  ioit  in  eqnitj  is  beld  in  Bntler  v.  Williami,  27  S.  C.  221. 

irosecated  to  forectoee  the  mortgage,  see  ^A  devisee  aod  those  claiming  nndec  him 

3araeaD  ».  Seodall  (1901),  Bl  Keb.  39S,  are  necegsaFj  parties,  as  well  as  the  heirs; 

tS  N.  W.  391  ;    Heehan  v.  Bank  <1895),  Chadboum  v.  Johnston  (1S9G},  119  N.  C. 

^  Neb.  S13,  62  N.  W.  490.^  SSi,  25  S.  E.  705.;] 

'  Hiuton  V.   Stringham,  21   Iowa,  36 ;  *  Mair  v.  Gibson,  8  lad.  187 ;  Stoiy'i 

DsrlingtoQ  d.  Ettej.  IS  Iowa,  177.  Eq.  PL  g  196.     In  North  Carolina,  whan 

■  ^Kelsey  e.  Welch  (1896),  S  S.  D.  355,  the  mortgagee  dies,  bis  heirs  are,  in  gen- 

56  S.  W.  390;  Simon  v.  Sabb  (1899),  b6  eral,  neceasarj  parties  plaintiff  or  defend- 

S.C.  3B,33  S.  E.  793,  where  it  ia  held  that  ant;  bat  there  are  excejitiont,  m  where 

under  [he  act  of  1894,  making  it  necessary  the  niort|>agee  had  assigned,  and  died  ia- 

lo  recover  judgment  for  a  specific  Bam  solvent,  leaving  non-resident  heirs.    Ethe- 

sgalnii  the  mortgagor's  eatate  before  the  ridge  v.  Verooy,  71   N.  C.  184,  186,  187. 

mortgaged  property  can  be  sold,  the  per-  See  also  Reushaw  o.  Taylor,  7  Ore.  3IS 

iQDal  representative  of  a  deceased  mort-  (heira  neceBsary  with  the  adminiatrator)  j 

gagor  a  a  necessary  party.]     Miles  v.  Zoger  ii.  Rnster,  51  Wis.  33  (heirs  nece»- 

Smith,  33  Ho.  503.    If  the  pUintifF  seek«  sary) ;    Hilt  ■>.   Townlej,   45   Minn.   167 

■  penoaal  jadgment  for  a  deficiency,  tbe  (same)  ;    Pillow   b.  Sentelle,  39  Ark.  61 

personal  representative  of  a  deceased  mort-  (same)  ;  De  Forest  v.  Holom,  38  Wis.  516 

gagor  is  of  coarse  a  neceBsary  defendant ;  (devisee  of  deceased  rendoe  in  foredosare 

but  if  tbe  plaintiff  demands  no  aucb  judg-  of  the  vendor's  lien) ;    Ilibemia  Sav.  & 

meiit,  and  ia  contented  with  the  secnrity  Loan  Soc.  v.  Herbert,  53  Cal.  375  (mort- 

•>l  the  land  alone,  it  seema,  the  personal  gagor  conveyed  to  a  grantee  and  died,  no 

rtpnaentative  is  not  a  necessary  party,  jadgment  for  a  deficiency  being  asked, 

SloTv's  Eq.  PI.  S§    196,  300;    Dnncombe  his  adminiatrator  is  not  a  necessary  de- 

V.  Haniley.   3    P.  Wms.  333  (n.)  ;    FeU  v.  tendant).     In   Harsh  v.  Griffin.  72  Iowa, 

Bnjwn,  i  Bro.  C.  C.  276;   Bradshaw  n-  608,  it  was  held  that  the  failure  to  join 

Ontram,  13  Tes.  334.    See  also  Stanley  the  heirs  does  not  render  tbe  foreclosure 

B.  Mather,  31  Fed.  Rep.  850  ;  Van  Schaack  tale  wholly  void  ;    their  only  right  ii  to 

c.  Saniiders,33  Hqd.  519  1  MnnnD.  Marsh,  redeem.    Under  the  statutes  of  Miasouri 

38  S.  J,  Eq.  410 ;  Fraser  n.  Bean,  96  N.  C.  and  of  California  the  personal  represent- 

3Z7;L«Tering  E.KiDg,97Ind.  130;  Hodg-  ative  is    the  only  necessary  defemlailt; 

lion  r.  Heidman,  66  Iowa,  645  ;    Hilt  v.  Tierney  v.  Spiva.  97  Mo.  98 ;  Hall  v.  Klep- 

Townley,  45  Minn.  167 ;  Renshaw  d.  Tay.  lig,  99'  Mo.  83  ;  Bayly  v.  Muehe,  65  Cal. 

k>r.  7  Ore.  315.    Bnt  even  if  the  com-  345.    []lt  is  not  necessary  to  join  the  belri 

plaint prayi  forjndgmentforadeficiency,  of  adeeeased  mortgagor:  Dickey  c.  Gib- 

tbepenoaaliepresenlatiresareDotDeceft-  son   (1898),   121    Cal.  276,   53   Fac.  704. 
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§  23S.  *  S38.  P«rBonal  Rapraacntktlve  of  Ovmar  of  Mortssgvd 
PremlsBB  Kacemaary  Faity  la  Califoinia.  Jndgmsnt  CraditoiB  of  Mort' 
gagor.  Auignoi  of  Beoar«d  Dabt.  In  California,  the  personal  repre- 
sentatiTe  of  a  deceased  persoa  succeeds  at  once  to  all  lands  aa 
well  as  personal  property ;  the  title  vests  in  him  for  purposes  of 
administration ;  and  if  an  owner  of  mort^paged  land  dies,  his  ex- 
ecutor or  administrator  is  therefore  an  indispensable  party  defend- 
ant.' A  mortgagor  having  conveyed  the  land  to  assignees  in 
trust  for  the  benefit  of  creditors,  judgment  oreditors  whose  judg- 
ments were  recovered  subsequent  to  such  assignment,  and  which 
were  therefore  not  direct  liens  on  the  land,  were  held  to  be  proper 
parties  defendant  in  an  action  brought  to  foreclose  the  mortgage 
gainst  the  mortgagor  and  the  trustees.  These  trustees  having 
suffered  a  default,  the  judgment  creditors  were  permitted  to  in- 
tervene and  to  contest  the  vahdity  of  the  morl^ge  and  of  the 
debt  which  it  secured  by  setting  up  usury."  The  general  proposi- 
tion was  announced  by  the  court,  that  the  cestuis  <fue  tnuUnl  are 
proper  defendants  as  well  as  the  trustees.  When  a  mortgage  was 
given  to  secure  a  note  payable  to  the  order  of  the  mortgagee,  and 
the  latter  indorsed  and  transferred  the  note  and  assigned  the 
mortg^e,  the  assignee  cannot  maintain  an  action  against  the 
moi-tg^or  and  maker  of  the  note,  and  the  iudorser  of  the  note 
(the  mortgagee),  to  foreclose  the  mortgage  and  lo  obtain  judg- 
ment against  both  for  either  the  whole  amount  of  the  note  or  for 
the  deficiency.  A  legal  action  may  be  brought  against  both  on 
the  note,  hut  a  foreclosure  must  be  f^;ainst  the  mortgagor  alone.' 
This  last  rule  is  exactly  otherwise  in  Minnesota  by  virtue  of  an 
express  statute.  If  the  mortgage  debt  is  secured  by  the  obliga- 
tion of  any  person  other  than  the  mortgagor,  he  may  be  joined  as 
a  defendant  in  the  foreclosure  suit,  and  a  judgment  for  deficiency 
may  be  rendered  gainst  him  alone,  or  jointly  with  the  mortgagor, 
as  the  case  may  be.* 

The  beirs  and   denBrns    of   a   deceated  meDtwiQ  tesalt  pTXjadidalljtothflertitf, 

mon^tf^T  are  necesurj  puiies  :  Wall  r.  a  necewarj  partf.J 

McMillan  (1B9S),  44  S.  C.  402,  22  S.  E.  >  Uniuii  Bank  ol  Masillon  i.  B«II,  It 

424.]  Ohio  St.  200.    [Bat  see  8idii«r  Su"" 

1  Harwood  d.  Mar/e.S  Cal.  SSO.    It  is  Implement Co-cImproreiiMntCo. (18991. 

held  tbat  the  heirs  of  the  deceased  mon-  20  Utah  267,  98  Pac  SU,  where  ii  ■nt 

gagor  are  not  neceuary  parties.     Bajlj  held  that  the  tiiutee*  of  a  deed  of  am 

V.  Maehe.  6S  Cal.  34S.     [See  Kelsey  v.  were  not  necessary  parties  in  an  actica  U 

Welch  (IS96).  8  S.  D.  3JS,  66  N.  W.  3M,  foreclose  the  same.] 
where  ihe  heirs  were  held  proper  parties,  '  Sands  d.  Wood,  1  lows,  >63. 

and   the  administrator,  where  the  jadg-         *  Kichols  d.  Bandall,  B  Uinn.  MM,  3M. 
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§  236.  *  SSd.  Special  BtatntM  MaUns  Aulgnor  of  a  TUng  In 
Aotian  a  NeoMuiT  Party.  The  special  provisions  in  the  codes  of 
some  States  requiring  the  assignor  of  a  thing  in  action  to  be  made 
&  defendant  under  certain  circumstancee  in  a  suit  by  the  assignee, 
affects  the  general  doctrine  as  to  parties  in  foreclosure  actions  in 
those  States.  These  provisions,  it  will  be  remembered,  require 
the  assignor  to  be  made  a  party  "  when  the  thing  in  action  is  not 
assignable  by  indorsement,"  or  when  it  is  not  a  negotiable  instru- 
ment, or  when  the  assignment  is  not  expressly  authorized  by 
statute  so  as  to  transfer  the  legal  title  to  the  assignee.  It  has 
been  held  in  States  where  these  provisions  are  in  force,  that  if  a 
mortgage  is  given  to  secure  a  negotiable  note,  and  this  note  is 
tnmsferred  in  the  usual  manner  by  indorsement,  although  there 
is  no  written  assignment  of  the  mortg^e,  the  assignor  need  not 
be  made  a  defendant.  The  transfer  of  the  note  by  indorsement' 
carries  with  it  the  title  to  the  mortgage,  and  the  assignee  thus 
becomes  legal  owner  of  both  by  a  form  and  mode  of  transfer 
which  permits  the  actioii  to  be  brought  without  the  assignor  as 
a  party  defendant.^  On  the  other  hand,  if  the  mortgage  alone  is 
xAsigned  by  a  written  transfer,  while  the  evidence  of  the  debt,  for 
example  a  bond,  is  merely  transferred  by  delivery,  the  assignor, 
who  might  be  the  mortgagee,  is  a  necessary  defendant  under  the 
provision  above  referred  to.^  This  decision  would  undoubtedly 
embrace  all  cases  where  the  instrument  which  is  the  principal  evi- 
dence of  debt,  whether  bond  or  negotiable  note,  unless  the  latter 
be  payable  to  bearer,  is  transferred  by  delivery  merely.  If  4  note 
Becured  by  mortgage  is  payable  to  bearer,  so  that  the  legal  title 
will  pass  by  mere  delivery,  it  would  seem  the  assignor  need  not  be 
made  a  defendant.  Such  a  note  being  negotiable,  the  case  falls 
directly  within  the  languE^  of  the  provision  as  it  is  found  in 
several  codes. 

§  237.  *  340.  'Wlrns  Holder  of  leu  than  all  of  a  Seilea  of  Notes 
Becured  by  eame  Mortgage  brings  Foreoloeure  Suit.  When  a  mort- 
gage is  given  to  secure  a  series  of  notes  made  by  the  mortgagor, 

'  Cower  D.  Howe,  30  lad.  3E>6.    Moit-  closed  b?  the  aaaignee  withunt  making  the 

pgen  who  Iu7«  amigned   their  entire  asaigaor  a  party,  the  latter  maj  redeem 

iutemt  are  not  neceasarj  parties.     Pntleo  apon  payment  of  hii  debt.    lU  Gilbert's 

c.  Heron  Uin.  Co.,  71  N.  C.  C>6T ;  Smyths  Eat..  ICU  N,  Y.  SOO.     [See  Styers  d.  Aie- 

'  Brown,  35  S-  C.  89.    It  is  held  in  New  psogb  (1S96),  US  N.  C.63I,  34  S.  E.4!3.^ 
York  that  where  the  mortgage  has  been         *  Holdridge  v.   Sweet,   £3    Ind.    118; 

uaigned  by  the  mortgages  as  collateral  French  v.  Turner,  15  Ind.  59.     See  Kittle 

•wurity  for  hit  own  debt,  and  is  fore-  v.  Van  Dyck,  1  Satidf.  Ch.  76. 
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having  different  periods  of  time  to  run,  as,  for  example,  ooe,  two 
and  three  years,  the  proceeds  of  the  land  when  sold  upon  fote- 
closure  are  to  be  applied  to  the  payment  of  these  notes  in  the 
order  in  which  they  fall  due ;  that  is,  the  one  which  first  falls  dne 
is  to  be  paid  in  full,  and  the  surplus,  if  any,  goes  to  the  payment 
of  the  second,  and  so  on.  If  the  mortgagee  assigns  one  or  more 
of  such  notes,  and  retains  the  others,  or  if  the  notes  are  separately 
assigned  to  different  persons,  the  holders  cannot  unite  as  co- 
plaintiffs  in  an  action  to  foreclose,  because  the  debt  has  been 
severed  and  their  interests  are  separate  and  distinct.  Either 
holder,  however,  may  bring  an  action  to  foreclose,  and  may  make 
the  other  holder  (or  holders)  defendant,  and  such  defendant  can 
set  up  his  rights  in  his  answer.  The  facts  being  thus  presen^d, 
the  decree  can  adjust  the  various  interests  and  equities  of  the 
different  holders,  and  apportion  the  proceeds  according  to  the 
priorities.     The  foregoing  rules  are  established  in  Iowa.' 

§  238.  *  341.  Oooapaut  of  Framiaea  ■■  Party.  AvsTments  of  Pstl- 
tlon  aa  to  eaoh  PenoD  Mada  Dafendant.  An  occupant  of  the  land, 
that  is,  a  person  in  possession  without  alleging  the  title  to  be  in 
himself,  is  not  a  necessary  party ;  his  rights,  however,  whatever 
they  may  be,  will  not  be  affected  by  the  decree  in  a  suit  to  which 
he  was  not  made  a  defendant.^  The  complaint  or  petition  mast 
allege,  in  respect  of  every  person  made  a  defendant,  that  he  has 
or  claims  some  interest  adverse  to  the  plaintiff,  or  that  he  is  a 

>  RankiD   v.  Major,  9  Iowa,  291.    It  waa  Dot  raised.    In  tb«  recent  can,  bow- 

miut  tie  confeued  thU  a  a  sacrifice  of  ever,  of  Gathrie  o.  Treat  (190S),  —  Kek 

substance  to  form.    If  the  assignee  may  — ,  93  N.  W.  595,  in  an  elaborata  and  well 

bave  affirmative  relief  as  a  dBfendaDt,  it  nasoned  opinion  ia  vbicb  Che  rule  inltu. 

is  difficult  to  see  an;  sabstantjal   reason  kin  u.  Major  (lapra),  and  tbc  similar  cus 

wbj  he  should  not  be  permitted  to  join  of  Swenjon  v.  Flow  Co.,  14  Kan.  387.  ii 

as  plaintiff  in  the  first  instance.    For  a  tboronghlf  discosaed,  the  court  holds  tint 

statement  of  tbe  rarpng  ralea  on  the  sab-  nnder  the  facts  of  this  case  a  joindet  i< 

ject  of  mortgages  to  secure  several  notes,  proper.    Tbe  Iowa  and   Kaoiaa   mb  ii 

see  3  Pom.  Eq.  Jur.  S§  1300-1203.     See  explained  on  tbe  basis  of  the  differed 

also  Johnston  d.  McDufEee,  83  Cal.  30;  methods  of  procedure   in   foreclaaare  ii 

Studebaker  Bros.  Man.  Co.  v.  McCargnr,  those  States.    Bat  in  Baron  v.  O'Kttlt 

aoNeb.  50a  (1896),  13  Wash.  655,  43  Pac  S66,  tbll 

[]It  iras   held    in    tbe   fallowing    Ne-  court  held  that  a  joinder  was  not  ootr 

braaka   cases   that    tbe    holders    of   the  proper  bat  necessary,  and  refused  to>SD^ 

different  notea  secured  by  the  mortgage  tion   the   rale    in    Bamett   v.   HoSmu 

might  maintain  separate  actions  of  fore.  {iu;ira).^ 

closure :   Todd  b.  Cremer  (1893),  36  Neb.         >  Salter  tr.  Turner.  ID  Iowa.  SIT.    Re« 

430,  54  N.  W.  674;   Burnett  v.  Hoffman  Ricbaidsoa  v.  Hadsall,  106  BL  476.    Thai 

(1894),  40  Nrb.  569,  SB  N.  W.  1 1.34  ;  Sloan  he  ii  a  proper  party,  see  Rarter  r.  HtH. 

V.  Thomas  (1899),  SS  Neb.  TI3,  79  N.  W.  131  N.  Y.  498  (molioo  fbr  rehearing  ds- 

738,  bnt  the  question  of  tbe  right  to  join  uied,  Girt  14,  1890,  S5  N.  K.  377). 
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necessary  party  to  a  complete  Bettlement  of  the  queations  involved 
in  the  controversy.  A  defendaDt  concerning  whom  no  such  aver- 
ment is  made  may  demur  for  want  of  Bu£Qcient  facts.^  Parties 
remotely  and  contingently  interested  in  the  result,  although  hav- 
ing no  estate  in  or  lien  on  the  land,  may  be  proper  defendants  in 
order  to  protect  their  rights  and  to  effect  the  settlement  of  the 
queattone,' 

§  239.  *342.  BabseqTiest  end  Prior  Inonmbraaovr*  »m  ParttM. 
Hubuid  In  Cue  of  Mortgage  on  Wlfe'a  Lmad.  It  is  a  rule  univer- 
sally established  that  all  subsequent  incumbrancers,  who  are 
holders  of  general  or  specific  liens  on  the  land,  whether  mort- 
g^ees,  judgment  creditor,  or  whatever  be  the  nature  of  the  lien 
if  it  can  be  enforced  against  the  land,  are  not  necessary  parties  in 
the  sense  that  their  presence  is  indispensable  to  the  rendition  of  a 
decree  of  sale ;  bat  they  are  necessary  parties  defendant  to  the 
recovery  of  a  judgment  which  shall  give  to  the  purchaser  there- 
under a  title  free  from  their  liens  and  incumbmnces.  If  they  are 
not  joined  as  defendants,  their  rights  are  imaEfeoted ;  their  liens 
remain  undisturbed  and  continue  upon  the  land  while  in  the 
hands  of  the  purchaser ;  and  they  retain  the  right  of  redemption 
from  the  holder  of  the  mortgage  before  the  sale,  and  from  the 
purchaser  after  the  sale."     It  is  not,  in  general,  considered  that 

'  Hortin  k.  Noble,  39  Ind.  916.    It  is  ass,  SM ;  Neircomb  i;.  Dewe?,  37  love, 

not  DMcnai;  to  allege  aoy  particnlai  in-  381  ;  AuBon  d.  Anson,  90  Iowa.  S5  ;  Ten 

Knot.    A  genera)  aveiment,  as  ataled  in  Ey ck  v.  Caiad,  15  Iowa,  534 ;  Knowlei  v. 

the  text,  it  nuffideiit  in  respect  to  all  Cbe  Kalilin,  !0  Iowa,  101 ;   Chase  v.  Abbott, 

defeadante,  except  tbose  against  whom  a  20  Iowa,  154;  Street  c,  Beal,  16  Iowa,  68; 

p«noDil  jndgment  iBasked,aiid  tboaewho  Heinutreet    c.    Wbnie,   10    Iowa,   430; 

ue  ownerB  of  tbe  land.     See  Anthony  t.  Veach  u.  Schanp,  S  Iowa,  194 ;   Bates  o. 

Sve,  30  Cal.  401 ;  Slchler  v.  Look,  93  Cal.  Knddick,     S     Iowa,    4S3  ;    Hayward    e. 

EDO;  Cftrpeoter  v.  Ingalls  (8.  Dak.  1B9S),  Steams,  39  Cal.  SB,  60;  Green  n.  DiiOD, 

SI  N.  W.  948.      [McKibben  v.  Worthing-  9  Wis.  533 ;  Story's  Eq.  PI.  §  193  ;  Hainei 

Urn's  Ei'r  <1B98|,  103  Ky.  396,  4»  S.  W.  v.   Beach,  3  Johns.  Ch.  499 ;    Draper  n. 

233;  Commonwealth  v.  Hobinson  {1895),  Lord  Clarendon,  3  Vem.  518;  Loraax  d. 

9G  Ky.  553,  39  S.  W.  306.^  Hide,  3  Vem.  1B6  ;  Godfrey  v.  Chadwell, 

*  See.  as  iUnatrations,  Johnson  v.  Brit-  2  Vem.  601 ;  Morret  v,  Westeme,  3  Vera, 
ton.  23  Ind.  105  ;  Pacrott  d.  Hnghes,  10  663  ;  RoUeston  o.  Morton,  I  Dr.  &  W,  171  ; 
lowi,  459.  Such  persons  are  not,  how-  Besser  e.  Hawthorne,  3  Ore.  139 ;  Par- 
ever,  necessary  parties :  United  States  dee  v.  Steward,  37  Hun,  359 ;  Donthit  v. 
Trnst  Co.  of  N,  Y.  n.  Roche,  116  N.  T.  Hipp,  23  8.  C.  20S ;  Heasley  o,  Whiffin, 
120,  130.  54  Iowa,  555  ;  StanbrODgh  v.  Daniels,  T7 

•  Kay  c.  Whittaker,  44  N.  T.  969.  5T3 ;  Iowa,  B61  ;  Williams  v.  Brownlee,  101 
Bloomer  ef.  Stnrges,  68  N.  T,  168;  Hath-  Mo.  309;  De  Lashmntt  u.  Sellwood,  10 
bnne  f-  Hooney,  58  N.  T.  463 ;  Gaines  v.  Ore.  319;  Johnson  r.  Hoaford  (lud.,  1887), 
Walker,  16  Ind.  381 ;  Proctor  o-  Baker,  10  N,  E-  407.  See,  howewr,  per  contra, 
IS  Ind.  178 ;  Wright  V.  Howell,  35  Iowa,  Morris  v.  Wheeler,  45  N.  Y.  708,— a 
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prior  incumbrancers  are  even  proper  defendants,  for  as  tbeir  liens 

are  paramount  to  the  mortgage,  they  cannot  be  in  any  manner 
affected  by  the  action  or  the  decree  therein.^  It  is  said  in  Iowa, 
however,  that  they  are  proper  parties.'  If  a  mortgage  is  given 
by  a  husband  and  wife  on  lands  which  are  her  separate  estate,  be 
is  a  necessary  co-defendant  with  his  wife,  except  in  the  verj"  few 

States  whose  statutes  expressly  exclude  him  in  actions  having 
reference  to  the  wife's  separate  property.    If  he  united  with  the 

wife  in  the  note,  bond,  or  other  obligation  secured  by  the  mort- 

clearly  emmeoas  deciBion.     The  holder  St.  L.  &  P.  Rj.  Co.  e.Centra]  Tnut  Co,  of 

of  an  interest  io  the  land  Dot  adrene  oi  N.  T.,  2!  Fed.  Hep.  138.    As  to  irbeltifr 

paramonm  to  the  moTtgsf^,  bat  also  not  they  are    proper    thongfa  not  oecteaary 

enbject  to  it,  maj  b«  made  a  party  de-  d«(eadaot>,  see  Warren  v.  Barton,  9  S.  C. 

fendant.    Brown  v.  Volkenning.  U  N.  Y.  197  ;  Baas  e.  Chicago  &  N.  W.  R/.  Co.,3t 

7G,  64.    As  to  the  proper  relief  agaiUst  WU.  296 ;  EtoigTant  L  Sar.  Bk.  r.  GiJd. 

persons  holding  subseqneuC  intareets,  see  nan,  7&  N.  Y.  127;  Locknun  c.  ReillT,9i 

Heath  V.  Sil'ertbom  Lead  Min.  Co.,  39  N.  Y.  6i ;  Hinson  c.  Adrian,  86  N.  C.  «1 ; 

Wis.  146.     [Osborn  i>.  Logns  (1895),  28  HarweU  v.  Lehmin.  72  Ala.  344  ;  Foster 

Ore.  306,  42  Pac.  997  ;  Gammoa  v.  John-  v.  Johnson  &  Trowbridge,  44  Hlnn.  290; 

son  {1900),  126  N.  C.  64,  35  S.  E.  185;  First  Nat.  Bk.  of  Salem  o.  Salem  Capiul 

Williams  v.  Kerr  (1893),  113  N.  C.  306,  Floor  Mills  Co.,  31  Fed.  Rep.  5S0. 
18  S.  £.  501.     In  Gaines  v.  Childers  ( 1901),  CSee,  on  the  contrary.  Van  Loben  S«l« 

SB  Ore.  200,  63  Pac.  487,  the  conrt  said;  v.  BanneU  (1901),  13]    CaL  489,  63  Pic 

"  If  encumbrancers  are  not  made  parties  773,  when  the  court  said :  "  There  is  on 

to  a  suit  to  foreclose  a  tien,  they  are,  of  doubt  of  the  jurisdiction  of  the  court  to 

course,  in  no  respect  boond  by  the  decree  adjadimle  the  claims  of  a  prior  eocam- 

or  proceeding  thereunder ;  but  the  decree  brancer  if  made  a  par^.     Such  encum- 

itself  is  valid,  and  vests  in  the  porchaser  brancers  are  not  necessary  parties,  bat 

the  legal  title  to  the  premises,  and  the  they  are  alirays  proper  parties,  and  il  ii 

right,  in  a  proper  proceeding,  to  compel  good  practice  to  join  them  for  the  purpose 

each  Hen  creditors  to  redeem."  of  liqaidating  their  claims.     WbeneTrr  s 

A  purchaser  at  a  sheriff's  sale,  where  prior  encnmbrancer  is  made  a  parts,  ii  ii 

land  is  sold  ander  the  execution  of  a  judg-  his  right  to  file  a  croas^cora plaint  to  fun- 

ment  jnnioiin  lien  to  a  mortf^age  thet«0D,  close  biilien."   To  the  same  effect  se«sba 

and  who  seeks  to  refer  for  the  secnrity  of  Gammon  v.  Johnson  (1900),  126  K.  C.  U, 

his  title  to  a  jndgment  senior  to  such  35  S.  B.  185;   Jacobi   p.  Uickle  {1S91|, 

mortgage,  is  a  proper  party  to  tbe  fore-  144  N.  T.  237,  39  N.  E.  66,  where  a  prioc 

closure  of  the  mortgage:  Beam  D.Tran-  encumbrancer    was    made   a   partr   sad 

thain  {1B9S),  45  S.  C.  291,29  S.  C.  54.;]  Buffered  default,  and  was  held  to  b«  barred 

I  Story's  Eq.  PI.  g  193 ;  Rose  t>.  Page,  thereby  from  foreclosing   his  mongige. 

S    Sim.  471;    Delabere    v.   Norwood,    3  Prior  encnmbrancers  maj  be  made  parties 

Swaust.   144   (n.) ;  Wakeman  v.   Qrorer,  tor  tbe  purpose  of  determining  the  amoast 

4  Paige,  28 ;  Packer  v.  Fuller,  1  Ross,  t  and  rank  of  their  liens :  Missouri,  etc 
My.  656 ;  Hagan  v.  Walker,  14  How.  Trust  Co.  v.  Richardson  (1899),  57  Keb. 
U.  3.  37;  Richards  d.  Cooper,  G  Bear.  617,  78  N.  W.  273.  Held  proper  but  dM 
801 ;  Arnold  v.  Bainbrigge,  2  De  O.,  F.  &  necessary  parties :  Globe  I^ian  k  TnM 
J.  92;  Audsley  v.  Horn,  26  Beav.  195;  Co.  e.  Eller  (1901),  61  Neb.  236,  BS  N.  T. 
1  De  G.,  F.  &  J.  S2S;  Feteon  v.  Merrick,  48.] 

5  Wis.  231 ;  Wright  v.  Bundy.  1 1  Ind.  398 ;  *  Standish  v.  Dow,  31  Iowa.  363 ;  Hsud- 
Rathbone  v.  Hooney.  Be  N.  T.  463 ;  Je-  street  n.  Winnie,  10  Iowa,  4«X 

rooie  V.  McCatter,  94  U.  S.  734 ;  Wabash, 
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age,  he  is  a  proper  defend&nt  in  Minnesota,  for  the  further 
easou  that  a  judgment  for  deficiency  may  be  rendered  against 
im  in  the  action.* 
§  340.  *343.  Joiadw  of  wite  of  MoTtKa«or.  In  regard  to  the 
ecessity  or  propriety  of  joining  the  wife  of  the  mortgagor,  or  of 
ny  subsequent  owner  of  the  mortg^ed  premises,  there  is  some 
onOict  among  the  decisions.  The  solution  of  this  question 
lepends  mainly  upon  the  law  of  the  State  regulating  the  wife's 
^ht  of  dower.'  In  most  of  the  States  the  common-law  doctrines 
a  to  dower  prevail  without  substantial  altemtion.  In  some, 
lowever,  they  have  been  entirely  abrogated,  or  at  least  radically 
:hanged.  As  at  the  common  law,  the  wife's  inchoate  dower  right 
attached  to  all  lands  owned  in  fee  by  the  husband  during  the 
carriage,  any  mortgage,  except  for  purchase-money,  given  by  the 
tiusband,  in  which  the  wife  doea  not  join,  is  subject  to  her  dower 
right.  When  such  a  mortgage  —  not  for  purchase-money — is 
executed  by  ihe  husband  alone,  a  foreclosure  thereof  by  an  action 
in  which  she  is  even  made  a  party  defendant  does  not  aSect  her 
rights ;  she  can  assert  hei  claim  to  dower  in  the  land  after  her 
busband's  death  without  redemption ;  the  decree  as  to  her  is  a 
mere  nullity.'  If  the  wife  unites  with  her  husband  in  executing 
the  mortg^e,  her  dower  right  becomes  subject  to  the  mortgage 
lien;  in  other  words,  she  is  entitled  to  dower  in  the  equity  of  re- 
demption. This  entitles  her  to  redeem  upon  the  same  principle 
that  any  other  junior  incumbrancer  is  thus  entitled.  In  all  those 
States  where  the  common-law  doctrines  as  to  dower  have  not 
been  abrogated,  the  wife  of  the  mortgagor,  who  has  united  in 
executmg  the  mortgage,  though  not  an  absolutely  necessary 
party,  must  be  made  a  defendant  in  order  to  cut  ofif  her  right 
of  redemption.  If  not  a  party  to  the  foreclosure  suit,  she  may 
come  in  and  redeem  from  the  purchaser.*    The  same  is,  of  course, 

1  Wolt  c.  Banning,  3  Minn.  S09,  30*.  *  McAithnr  i>.  FnuiUin,  15  Ohio  St. 

[>  PxUe;  D.  N«ill  ( 1896),  134  Ho.  SM,  4S5 ;  16  id.  193 ;  Chamben  v.  HlchoUoo, 

3S  S.   W.   997,   a   vile    commenced   an  30  Ind.  349;  Chase  d.  Abbott,  SO  Iowa, 

KtioD  to  cancel  a  mortgage  on  her  ftop-  154 ;  Anthonj'  u.  N^e,  30  Cal.  401 ;  Mills 

cttf,  and  a  foreclosure  was  allowed  on  a  v.  Tan  Vooihiee,  SO  N.  T.  413.    For  the 

criMB  bill  vithont  ioiuing  hei  hnsband.J  pecnliar  taw  of  Nocth  Carolina,  see  Creec^ 

■  QBnt  where  a  viCe  renoancM  her  i>.  Pearci,  69  N.  C.  67  ;  Etheridge  v.  Ver- 

iowtr  right,  she  is  not  a  neceuary  partj  :  noy,   71  N.  C.  164,  1S5-187  ;  Nimrock  o. 

Miller  <,.  Bank   (189T),  49  S.C.  437,  17  Scanlin,  87  N.  C.  119.     Wife  is  a  uecaf- 

S.  C.  514-3  s"^  defendant  in  WI«consin :  Foeter  i>. 

*  Moomey  v.  Maaa,  aa  Iowa.  3S0 ;  Mer-  Rlckox,  38  Wis.  408,  oTermltng  Carr  i>. 

tltUU'Bank  D.  Thomson,  9S  N.  T.  7,  11.  WbeeUr,  14  id.  381.    In  AlabaHU,  she  la 
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true  of  any  owner  to  whom  the  land  or  a  part  thereof  has  been 
conveyed,  subject  to  the  mortgage,  and  who  remains  owner  at  i]je 
time  of  commencing  the  action  to  foreclose.'  It  is  not  necessary 
to  set  out  the  wife's  interest  in  detail  in  the  plaintiffs  pleading; 
it  is  sufficient  to  aver  in  the  usual  general  fonnula  that  she  has  nr 
claims  an  interest  in  the  land  adverae  to  the  plaintiff.*  A  cna- 
trary  rule  prevails  in  a  few  States,  in  which  it  is  held  that  the 
wife,  under  the  circumstances  mentioned,  need  not  be  made  a 
defendant^  This  ruling  must  be  based  upon  the  local  law  oF 
dower  radically  different  from  the  common  law. 

§  241.  *  344.  Joinder  of  Wifs  of  Mortgrnfar  In  ForAcloanra  of  Psi- 
ab»«-Mon«T  Mortgage.  There  is  a  marked  conflict  in  the  deci- 
sions defining  the  wife's  right  under  a  purchase-money  mortgage. 
One  theory  holds  that  the  legal  position  of  a  wife  whose  husUind 
has  executed  a  purchase -money  mortgage  in  which  ebe  diii  not 
unite  is  exactly  the  same  as  that  of  a  wife  who  has  united  with 
her  husband  in  executing  a  mortgage  not  given  for  pure)ia$e- 
money.  The  lien  of  the  mortgage  is,  of  course,  paramouat  to 
the  dower  interest,  but  she  still  has  a  right  of  redemption,  anil, 
iu  order  to  cut  this  o£E,  she  must  be  made  a  defendant  in  tbe 
foreclosure  action.'  The  same  rule  also  applies  to  the  wife  of 
the  person  to  whom  the  land  or  a  part  of  it  has  been  conveyed, 
subject  to  a  purchase-money  mortgage,  and  who  is  owner  at  the 
time  of  the  foreclosure.*  The  other  theory  denies  tliat  the  wife 
whose  husband  executes  a  purchase-money  mortgage  in  which  she 
does  not  join  has  any  interest  in  the  land,  or  any  right  of  re- 
demption. According  to  this  view,  she  need  not  be  made  a 
defendant  in  the  action  to  foreclose,  and  is  cat  off  by  decree  and 
sale,  although  omitted  as  a  party.*     When  a  trustee  of  a  married 

not  a  Deres^ar;  part)',  though  she  clatms  Rosa,  4  Cal,  197.     Th[s  laM  cue  ciddii  i* 

tu  equity  in  the  Innd  oq  tlie  gronnd  tbat  reconciled  with  Anthony  e.  N)«,  *"(■■* 

her  funds  were  lined  in  pavtt^g  the  pur-  [In   Morgan   d.   Wickliffe  (19031  — K'. 

chase-money :  Flowers  v.  Barker,  79  Ala.  — .  73  S.  W.  1122,  under  Ky.  St,  J  ;!■■;■. 

445.    [Wife  is  a  proper,  if  not  a  iiece»-  reslricling  the  wife's  dower  riglii,  ii  "* 

liiry,  party :  Haugmaun  Bros.  MTg  Co.  v.  held  that  the  wife  was  not  a  nece^.ir' 

Keiiipfert  (1896),  93  Wis.  587,67  N.  W.  party  to  isnit  to  foreclose  a  raonpee  >» 

1 13S.    t^o  is  the  widow,  who  joined  in  the  which  she  had  joiued.^ 

mortgage:  Chadbourn  y.  Johnston  (1896),  *  Hills  v.  Van  Voorhies,  20S.  T.41i. 

119  N.  C.  i82,  25  S.  E.  705.]                     ■  Also  in  Foster  p.  Hicfcoi,  S8  Wif.  40S. 

•  Wstt  V.  Alvord,  25  Ind,  533,  and  »  Fletcher  o.  Holmes,  32  Ind.  tr.fti 
cases  last  cited.  Elliott  J. ;  Echeridge  v,  Vemor,  71  N  I 

"  Anthouv  i>,  Nve,  30  Cat,  401.  184-186.     [See   also,  Schaefer   p.  i'nr'i- 

*  Thornton  t.  l''igff,  24  Mo.  249;  Rid-     ance  <1903),  —  Ind.  — ,  66  N.  E.  iw] 
dick  V.   Walsh,   15   ilo.   538;   I'oweU  u. 
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foman  piirchitsed  lands  in  trust  for  her,  and  gave  a  purchase- 
Qonej  mortgi^e  therefor,  it  was  held,  in  Nevada,  that  the  wife 
Hid  her  husband  were  both  necessaiy  defendants  in  an  action 
irought  to  forecloae  the  mortgage.' 

§  242.  *  345.  PutiM  in  Foiaoloanra  of  Mortgaga  upon  Homeatead. 
LdT«Ta«  Claimant  aa  Party.  Other  Caaea.  Under  the  law  of  Cali- 
omia  in  respect  to  homeataadB,  it  is  held  that  the  husband  and 
fife  must  both  join  in  a  mortgage  of  the  homestead  in  order  that 
t  should  have  any  validity  as  against  either;  and  of  course  the 
vife  is  a  necessary  defendant  in  an  action  to  foreclose  such  a 
mortgage  in  which  she  has  joined.*  In  an  action  to  foreclose  a 
uortgage,  a  person  who  sets  up  a  claim  to  the  land  adverse  and 
[karamount  to  the  title  of  the  mortgagor,  and  who  therefore  denies 
Jie  efBcacy  of  the  mortgf^  lien,  cannot  properly  be  joined  as  a 
;o-defendaQt  by  the  plaintifE.'  Such  an  adverse  claim  to  the 
land  in  opposition  to  the  mortgage  cannot  be  tried  in  the  equi- 
table action  to  foreclose.  So  far  as  mere  legal  rights  are 
:oDcemed  in  sach  an  action,  the  only  proper  parties  are  the 
mortgagor  and  the  mortgagee,  and  those  who  have  acquired 
rights  under  them  subsequent  to  the  mortgage.  The  mortgagee 
or  bolder  of  the  mortgage  cannot  make  one  who  claims  prior  and 
adversely  to  the  title  of  the  mortgagor  a  defendant  for  the  pur> 
pose  of  trying  the  validity  of  his  adverse  claim.'     In  Iowa,  a 

I  HtTTich  p.  Grier.  3  NeT.  SS.    And  whoM  homealead  rigliM  ftre  not  labject  to 

*hcD  mortgaged  land  iscODv«T«d  in  trust,  a  mortgage,  ue  oot  proper  parliM  to  Its 

OTTesied  in  tmsteea,  the  fMruii  fuc  (nufcnl  foredosare:  Hoppev.  Fuuntain  (1894),  IM 

ue  necdMarj  defenduiM  in  a  suit  to  fore-  Cal.  94,  37  Pac.  894,^ 
den.    Clark  v.   KejbnrD,  8  Wall.   318;         *  [Soheld  in  Joalin  n.  WiUiami  (1901), 

FuthfBl  B.  Hnnt,  3  Ann.  751  ;  CalTerlej  61  Neb.  8S9,  86  N.  W.  473.;] 
t.  Phelp,  e  Mad.  339 ;  Osbonm  v.  Fallowe,         '  Eagle  Fire  Ina  Co.  v.  Lent.  6  Paige, 

1  Rii.  1  M.  741 ;  NetrtonD.  EarlEgmoat,  637,  per   Walworth    Chan.;    Comiog    i: 

i  Sim.  S74,  &S4,  9  Sim.  130,   135 ;  Coles  Smith,  6  N.  Y.  83 ;  Palmer  c.  Yager,  SO 

I  Forrest,  10  Beav.  5S3,  557  ;  Ooldsmid  ir.  WU.  91, 103.  per  Dixon  C.  J. ;  Pelton  v. 

StoatbewtT,  9  Hare  App.  38;  Story's  £q.  Farmin,  18  Wis.  323.     See  also  KuberCec. 

PI.  a  206,  307  ;  United  States  Trust  Co.  Wood,  38  Wis.  60  ;  Ciogan  r.  Spence;  53 

of  N.  r.  D.  Roche,  116  N.  Y.  120,  130;  Cal.  15;  BoDKhton  o.  AUen,  75  CaL  103  ; 

Kickpatrick  i>.  Coming,  36  N.  J.  Eq.334.  MrComb  i:  Spugter,  71   Cal.  4lS,  433; 

'  Revalk  E.  Sraemer,  8  Cal.  86 ;  Mark!  Farmers'  Loan   &  T.  Co.  v.  San  Diego 

c.  Huab,  9  Cal.  96 ;  Moaa  c.  Warner,  10  Street-Car  Co.,  40  Fed.  Bep.   105 ;   bat 

Cal.  !96  ;  Sargent  B.  Wilson,  9  Cal.  S04.  tnaj  trj  the  ralidit;  of  a  claim  which  is 

See  alio  Habory   c.  RdIz,   58  Cal.   11;  not  thus  adverse  and  paramonnt,  and  maj 

Hefner  >.  Urton,  71  CaL  479.    [Held  in  make   the    holder  thereof  a  defendant; 

Spilli  r.  Blumer  (1894),  56  Minn.  S23,  5S  Brown  v.  Volkenning,  64^  N.  Y.  76,  84 ; 

N.  W.  I  se,  that  a  decree  of  foreclosure.  Baas  i-.  Chicago  &  N.  W.  By.  Co.  39  Wis. 

■here  the  wife  U  not  a  party,  will  nut  396  ;  LjOD  v.  Powell,  78  Ala.  351._ 
*I[«t  her  homestead  intetett.     Children 
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truat  deed  of  land  or  of  chattels  intended  &s  security  for  a  dtbt 
is  by  statute  regarded  as  a  mortgage,  and  may  be  foreclosed  Ij 
action  in  the  same  manner  as  a  mortgage.'  A  subsequent  in- 
curabrancer,  as,  for  example,  a  mortgagee,  who  has  not  i^tti 
made  a  party  to  the  foreclosure  of  a  prior  mortgage,  may  redeem 
the  land  from  the  sale,  and,  in  his  action  to  compel  the  redemp- 
tion, he  should  make  the  mortgagor  and  his  prior  mortgagee,  atid 
the  purchaser  at  the  sale  and  his  grantees,  if  any,  the  parties 
defendant.'  The  grantee  of  the  purchaser  is  an  indispensable 
defendant  in  such  an  action;  and  if  his  omission  is  projierlv 
objected  to  by  the  actual  defendant,  the  action  must  faiU 

§  243.  *  346.  m.  FarttM  is  Credlton'  Aottona ;  and  Actlou  bf 
oi  OD  Behalf  of  Crediton  to  set  «alde  EYaodDlant  Ttmnaimm  bj  tlieii 
Debtors.  Oeneral  RemukB.  It  is  not  within  the  scope  of  tlils 
work  to  inquire  into  the  nature  of  creditors'  suits,  nor  to  discuss 
the  question  when  and  under  what  circumstances  they  may  be 
maintained.  My  only  present  concern  is  with  respect  to  ilie 
proper  selection  of  parties  defendant,  whenever  the  actions  them- 
selves may  be  properly  brought.  The  general  purpose  of  & 
creditor's  suit  proper  is  to  reach,  at  the  instance  of  a  judgment 
creditor  whose  legal  remedies  of  judgment  and  execution  thereon 
have  been  exhausted,  the  assets  of  the  judgment  debtor,  whitb, 
either  by  reason  of  their  intrinsic  nature,  or  by  reason  of  tbeir 
transfer  alleged  to  have  been  fraudulent  as  against  the  creditor, 
are  or  have  been  placed  beyond  the  reach  of  an  execution  at  law, 

'  Darlington  v.  Effey,  13   Iowa,   ITT.  It  WM  held  In  Sweanej   b.  Hill  (1W31. 

Trust  deeds  appear  to  be  used  in  place  of  6ft  Kan.  826,  TO  Pac.  868,  that  "  il  pr^mit- 

mortgagea  in  several  other  ol  the  Weatent  lorj  not«s  be  ^ren  to  one  person,  mi  * 

States.  mortgage  secnrinK  them  is  Rii-ea  to  la- 

*  Adboo  i>.  AnsoD,  SO  Iowa,  55 ;  Knowles  other,  who  bjr  the  terms  of  the  latter  io^mi- 
V.  Rablin,  20  Iowa,  101  ;  Street  u.Beal,  16  ment  ia  ^ren  active  poweis  ttnd  laitumii 
Iowa,  6B  ;  Burnap  v.  Cook,  16  Iowa,  149,  over  the  Babjacta  of  the  mortgage  rrUiioo. 
So.  too,  where  the  prior  mortgHgee  seeks  the  mortgagee  is  a  oecesBaij  partv  If  s 
a  i^otid  time  to  foreclose  his  mortgage  salt  hroaght  bf  the  payee  of  the  noic  v> 
against  a  enbseqaent  mortgagee  who  was  forecloee  th»  mortgage."  (SyUabns  bj 
not  m.ide  a  party  to  the  first  foreclosure  the  conrt.) 

anit,  all  the  purchaser*  at  the  Brat  fore-  WUre  tht  Mortgagn  Diet.    An  »rti"» 

closnre  salu  are  necessary  parties :  Moolton  for  possession  and  foredosnia  bronj;!"  ^' 

r.  CorDish,  61  Hun.  43S,  ft  mortgagee   against  a  cpoitgai;oc  ud 

*  Wintilow  V.  Clark,  47  N.  T.  32),  263 ;  others,  cannot  be  continned  by  the  ni'i- 
citing  Dioa  v.  Merle.  4  Paige,  259.  And  gagee's  cxecntor  when  the  tnortfiaErff  J" 
In  an  action  to  set  aside  a  foreclcKiure  sale  pending  the  snit,  without  joining  the  iii'>rt- 
for  fraud.  Ihe  pucclinser  is  a  necessary  de-  gagee'a  heirs  as  partiaa :  Haglies  r.  Gi; 
fciiilnnt :  Wilson  v.  Bell,  IT  Minn.  61,  64.  (1903],  13!  N.  C.  50,  43  S.  £.539/] 

Q  iVheit  Mortgagee  U  mHPa^ee  of  Debt. 
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nd  which  are  tbeiefore  denominated  equitable  assets.  Certain 
pecies  of  property,  as,  for  example,  things  in  action,  although 
II  the  ownership  of  the  debtor,  cannot  be  seized  on  execution. 
rhe  distinctive  feature  of  the  action,  however,  is  to  reach  land, 
nd  sometimes  cbnttels,  which  the  debtor,  having  owned  by  a 
e^id  title,  has  transferred  to  some  grantee  or  assignee  in  fraud 
if  his  creditors;  or  to  reach  such  land,  and  sometimes  personal 
irD]>erty,  the  legal  title  to  which  stands,  and  always  has  stood, 
n  other  parties,  while  by  reason  of  alleged  facts  the  equitable 
iwnership,  at  least  so  far  as  the  creditors  are  concerned,  is  held 
)y  tlie  debtor  himself,  and  the  property  is  thus,  as  is  alleged, 
inhle  to  be  taken  and  applied  to  the  discbarge  of  the  creditor's 
lemands.  Under  what  circumstances  a  transfer  of  property  is 
'raudulent  as  against  the  creditors,  or  the  equitable  ownership  is 
aeld  by  the  debtor  while  the  legal  title  is  vested  in  another, 
t  is  not  now  the  place  to  inquire.  Assuming  that  such  cir- 
^uiustances  exist,  and  that  when  they  exist  an  action  may  be 
Uiiintained  by  the  judgment  creditor  whose  legal  remedies  are 
eibausted,  to  reach  the  property  and  have  it  applied  in  some 
manner  to  the  payment  of  bis  demands,  it  may  be  asked.  Who 
jliould  be  made  parties  defendant  in  such  an  action?  The 
insner  to  this  question  is  plain,  and  the  rule  has  been  well 
established,  depending  as  it  does  upon  the  most  evident  prin- 
ciples of  equity  jurisprudence.  The  creditor's  suit,  properly 
so  called,  and  which  has  been  thus  described  in  general  terms, 
should  not  be  confounded  with  actions  that  creditors  may  some- 
times bring,  based  upon  the  law  of  trusts  and  the  right  of  a  cegtui 
<{ue  trutt  to  compel  the  performance  of  bis  duty  by  a  trustee. 

I  244.  *  34T.  PutlM  Defendant  in  AoUon  by  Jadgment  Creditor 
to  rsach  Bqnltable  Aaeeta;  end  to  reacit  Property  frendnlently  Trana- 
(erred.  In  an  action  by  a  judgment  creditor  to  reach  the  equi- 
table assets  of  the  debtor  in  his  own  hands,  or  to  reach  property 
nliich  has  been  transferred  to  other  persons,  or  property  which  is 
Iield  by  other  persons  under  such  a  state  of  facts  that  the  equi- 
table ownership  is  vested  in  the  debtor,  the  judgment  debtor  is 
himself  an  indispensable  party  defendant,  and  the  suit  cannot  be 
earned  to  final  judgment  without  him.  In  some  cases,  as  ivhen 
the  property  has  been  assigned  at  different  times  to  different 
■issignees,  or  is  held  by  different  legal  owners,  who  are  all  made 
co-defendants,  he  is  the  very  link  which  unites  them  all  together, 
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the  common  centre  to  which  they  are  all  connected,  and  it  is 
because  he  is  a  party  defendant  tliat  they  can  all  be  joined  in  one 

action  as  co-defendants. '  Even  if  the  objection  to  his  nonjoinder 
be  not  taken  by  the  actual  defendants,  the  court  wiU  on  it^  own 
motion  order  him  to  he  brought  in.'  If  the  judgment  dchtor 
himself  id  dead,  his  administrator  or  executor  is  an  indispensable 

I  [^Sheppard  i>.  Green  (1696),  48  S.  C.  Webb,  54  MJu.  36.    Where  the  rrediUT 

165,  S6  S.  E.  934 ;  First  Mat.   Bank   u.  seeks  M  establiib  his  debt,  as  wt\l  ts  la 

Shnler  (189T),  153  N.  T.  163,  47  N.  E,  263,  subject  the  properly  frandiileDtljcouTecM 

in  which  the  court  said  :  "  The  authorities  to  the  payment  thereof,  the  debtor  iuil-l. 

are  decisive  in  affirming  the  general  rule  of  counie.  be  made  a  party :  ChailbiuriK 

that,  ia  a  creditor's  action  brought  to  im-  v.  Coe  (C.  C.  A).  51    Fed.  Kep.  479.    Xi 

peach  and  set  aside  a  general  asBignmenC  illuaciations  of  varioos  actions  br  cmli- 

by  a  debtor  of  hia  property  for  Che  benefit  tors,  see  Boone  Co.  t>.  Keck,  31  Ark.  Si': 

of  creditors,  the  court  will  not  proceed  to  Holland  v.  Drake,  39  Ohio  St.  441 :  Tra^ti 

judgment  in  the  absence  of  the  debtor  aa  v.  Charleston,  13  S,  C.  533  ;  Potter  c.  I'Ki)- 

a  party  defendant,  nnless  by  death  or  other  lips,  44  Jowa,  353  ;  Greea  d.  Wsjkill  Nil 

circumstance  his  joinder,  as  a  defendaut,  Bank,  7  Kuu,  63;  Dewey  c.  Murcr,  9  i.1 

is  wholly  impracticable.     It  has  been  held  473 ;  Hainea  v.  Hollister,  64  N.  V.  I ;  !>oitl 

ID  some  cases  that  ia  a  suit  brought  by  a  v,  Indiauap.  Wagon  Works,  48  Ind.  73. 
creditor  against  a  fraudulent  atieoee  of  the  [^See  Ulover  d.  Hargadine-McKilirii  k 

debtor,  to  set  a.side  a  specific  transfer  foe  Dry  Goods  Co.  (1901),  CS  Neb.  493. 87  K.W. 

fraud,  where  the  conveyance  was  absolute  I  TO,  where  the  court  said  :  "Tbeicn<lor  in 

Bud  transferred  as  between  the  parties  an  a  conveyance  alleged  and  proved  lu  ba^c 

indefeasible  title  or  interest,  the  fraudulent  been  fraudulently  made  and  to  be  ior  tliu 

vendor  ia  not  a  necessary  party.    (Buffiog.  reason  void  u  against  creditors  ia  »]»»'■) 

ton  V.  Harvey,  95  U.  S.  iO.1 ;  Campbell  v.  a  proper  but  not  in  all  cases  a  nei.-evii7 

Jones,  25  Minn.  155;  Potter  v.  Phillips,  party  to  an  action  by  the  latter  to  mi  i.'w 

44  la.  3^7;    see,  also,   Fox  17.  Moyer,  54  instrument  or  transactiou  aside.   ICh^Itu 

N.  T.  130).    But  the  relaxation  of  the  rule  reserved  or  retained  do  title  or  iniercil  in 

has  never,  bo  far  as  we  can  discover,  been  or  lien  upon  the  property,  but  has  pinnl 

extended  to  the  caaa  of  an  as.iigiinieQt  in  with  it  both  absolutely  and  compklrlr.  Ik 

trust  fur  the  benefit  of  creditors."     See  has  no  rights  to  be  aSected  by  tbe  lercli 

also  Williamson  a.  Selden  (1893),  53  Minn,  of  the  litigation  and  his  pretence  ma'  le 

73,  54  N.  W.  1055;  Bevins  ».  Eisman  dispensed  with."  (Syllabiu  bvlhe  n,un  1 
(1900),   Kv.,  56   S.   W.  410;   First  Nat.  In  Gores  u.  Field '(1901),  109  Wi(.  »0^. 

Bankw.GibsoLll903),  — Neb.,  — 94N.  W.  84  N,  W.  867,  creditors  brought  an  aiii-o 

965.^    Lawreuce  u.  Bank  of  the  Republic,  against  the  director?  and  officers  of  su  in- 

N.  Y.  320;  Shaver  v.  Brainanl,  29  Barb,  solvent  bank,  which  had  made  a  jeneril 

35;    Wallace  t>.   Eaton,   5   How.   Pr.  99;  assignment,  to  recover  losses  sninaiiinl  t' 

L<%an  V.  Bale,  43  Cal.  645;  Allison  v.  their  mismanagement,  and  it  wuhdii  ihst 

Weller,  6  N.  Y.  Sup.  Ct.  291 ;  Vanderpoel  the  corporation,  being  in  fact  defend,  m 

i:  Van  Valkenburgh,  6  N.  Y.  190 ;  Gay-  not  a  oecestarv  party.    But  in  RenJr  r. 

lords  V.   Kelshaw.  I  Wall.  81 ;    Miller  u.  Smith  (1902).  170  Mo.  163,  70  S.  W,  4S4, 

Hall,  io  N.  Y.  350 ;  Hubbell  r.  MerchauU'  in  a  somewhat  similar  actioo.  in  whi.ti. 

Bk.  of  Syracuse,  43  Hun,  200;  Hickox  v.  however,  the  corporation  was  still  »?"!n| 

Elliott,  10  Sawj.  415;  B.C.  S3  Fed.  Rep.  concern, the  corporation  was  held  anna- 

13,20;  Coffey  17.  Korwooil,  81  Ala.  513 ;  sary  party.] 

Potter  V.  Phillips,  44  Iowa,  353  ;  Blanc  «.  '  Shaver  v.  Brainard,  39  Barb.  2S.    li 

Paymaster  Miu.  Co.,  95  Cal.  521;   Wil-  wbs  said  that  a  decree  withoni  hi-  I't* 

liamson  r.  Selden  (Minn.  1893),  54  N.  W,  ence  is  impossible.     QFirtt  Sat.  Rmk  ' 

1055;  Dunn  c.  Wolf.  Bl  Iowa,  688 ;  Wea.  Shuler    (1B97),   153  N.  Y.  163,  47  K.  E 

vcrc.  Crcssman,  21  Jieb.  675;  Taylor  r.  203.] 
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efendant ;  ^  and  if  the  objection  be  taken  for  the  first  time  in  the 
ppellate  court,  the  cause  will  be  remanded  in  order  that  he  may 
PC  added  as  a  defendant.'  When,  however,  the  debtor  conveyed 
lis  land  to  A.  for  the  purpose  of  a  second  conveyance  to  his  own 
cife  in  fraud  of  his  creditors,  whicl\  second  conveyance  was 
□ade,  and  the  debtor  afterwards  died,  it  was  held  that  his  heirs 
Fere  neither  necessary  nor  proper  parties  to  the  creditor's  action 
jmught  to  set  aside  these  conveyances.  "The  conveyance  of 
;heir  ancestor,  though  fraudulent,  concludes  thera,  and  effectually 
;uts  off  all  their  interest  in  the  property."* 

§  245.  *  348.  AsalBTiee  of  Jadgment  Debtor  «  Nsceasaiy  Party, 
miaie  XiOBal  Title  ie  In  Tbiid  PeraoD  Bad  Bqnltable  OirneraMp  in  Debtor. 
if  the  object  of  the  action  be  to  reach  property  which  has  been 
itssigned  by  the  debtor,  the  assignee  is  a  necessary  party  defend- 
ant, even  if  he  be  a  non-resident  of  the  State;*  and  on  the  same 
principle,  if  the  plaintiff  seek  to  reach  property  of  which  the 
legal  title  is  in  a  third  person,  but  the  equitable  ownership  of 
which  is  alleged  to  be  in  the  debtor,  such  holder  of  the  legal  title 
must  be  a  defendant.*  When  the  debtor  conveyed  land  to  a 
third  person  with  the  purpose  that  such  person  should  at  once 
convey  the  same  to  the  debtor's  wife,  which  second  conveyance 
was  forthwith  made,  it  was  held,  in  an  action  against  the  debtor 
and  his  wife  to  reach  the  land  in  her  hands,  that  the  first  grantee 
was  a  necessaiy  party  defendant.*     A  debtor  fraudulently  con- 

'  Alexander  D.  Qnigley,  2  DuT&U,  300;  raal  property,  the  wife  it  not  a  proper 

Postlewnite  i>.  Howes,  3  lowt,  3&b ;  Coates  part;  in  an  octioa  bj  creditors  to  tiet  aside 

I.  Dsj,  9  Ho.  315 ;    ^Prentias  c.  Bowclen  the  coDTejance,  but  tlie  wife  of  a  Eraud- 

(18»|,  US  N.  ¥.343,40  N.  E.  13;  Shep-  nleot  graatee  it  a  proper  pany :  Tatum  v. 

paid  K.  Green(1896),  48  S.  C.  165,  26  S.  E.  Boberts  (1894),  A9  Miun.  !>2,  60  N.  W.S4S. 

iU\  First  Nat.  Bank  r.  Shuler  (1837).  See  also  Stereason  if.  Motteson  (IS93),  13 

153  H.  y,  163,  47  N.  E.  262.     Id  the  last  Moot.  108,  32  Fac.  S91. 
cue  the  wife  of  the  debtor  was  one  of  the  Where    an    action    is    bronf^ht   bj  a 

alleged  fnadalent  Tendees,  aod  she  be-  creditor  to  set  aside  a  fraudulent  confes- 

rame  his  executrix  upon  his  death  pend-  sion  of  judj{Dient  by  the  debtor  in  (avoT 

ing  the  nait.     She  was  already  a  party  iu  of  H.,  and  a  conveyance  of  land  to  H. 

her  indiTidoal  c^iacity.  and  was  not  made  under  execution  Hie,   the  admiaislrator 

1  party  in   her  lepresentatiTo  capacity,  and  heir  at  law  of  H.  are  necessary  pni^ 

Held  that  she  was  not  bound  at  execntrix  tiet :  Sloan  i>.  Hnnter  ( 1899),  &6  S.  C.  3ti5, 

ud  ihe  JQdgmenCcoDldnot  besustained.]]  34  S.  E.  658.    If  the  grantee  be  dead,  his 

'  Poetlewaile  n.  Howei,  3  Iowa,  365.  heirs  are  necessary   parties  :    Bevius   f. 

'  Uarlin  v.  StoTenaon,  30  Iowa,  371,  Eisman  (1900),  Ky.,  56  S.  W.  410.^ 
37S.  •  Ogle  ('.  Clongh,  S  Duv.  145. 

'  Gr»yi-.Schenclt,4N.T.460.  [Where         '  Bennett  v.  McGuire,  5  Lans.  18.3. 188. 

a  hiubaDd  and   wife  jointly  execate  a  The  necessity  of  making  this  grantee  a 

fraudulent  conTeyaace  of  the  husband's  defendant  is  not  apparent.     It  is  trne,  hit 
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veyed  land  to  A.,  and  took  back  a  purchase-money  mortgage 
w^ich  he  assigned  to  B.  In  an  action  to  set  aside  the  convey- 
ance, or  to  reach  the  mortgage,  it  was  held  that  the  debtor  and 
both  A.  and  E.  were  proper  and  necessaiy  parties  defendant.' 

§  346.  *  349.  AaBlgDeea  of  Separate  Paro«la  of  Fiop«i1y  Bboold  be 
joined.  Seuon  herein.  When  the  action  is  brought  for  either  of 
these  objects,  if  the  debtor  has  at  different  times  assigned,  in 
alleged  fraud  of  his  creditors,  different  parcels  of  his  property  to 
different  assignees,  or  if  different  pareels  of  property  are  held  by 
different  persona  in  alleged  fraud  of  the  debtor's  creditors,  so 
that  the  equitable  ownership  is  claimed  to  be  vested  in  him,  all 
of  these  assignees,  or  all  of  these  holders  of  the  legal  title,  may 
be  joined  with  the  debtor  as  co-defendants  in  one  action.'  Tbe 
reason  given  for  this  rule  permitting  separate  assignees  or  holders 
of  the  legal  title  to  be  joined,  although  they  take  by  different 
conveyances  and  at  different  times,  is,  "that  they  all  have  a 
common  interest  centering  in  the  point  at  issue  in  the  cause;  so 
that,  while  the  title  to  one  piece  of  property  is  in  one  defendant, 
and  the  title  to  some  other  distinct  piece  is  in  another  defendant, 
yet  these  various  titles  were  taken  and  are  now  held  for  a  com- 
mon purpose,  and  to  accomplish  the  same  fraudulent  end.  All 
are  privy  to  have  been  concerned  in  acts  tending  to  the  same 
illegal  result.  The  matters  are  not  distinct,  but  are  in  truth  all 
connected  with  the  same  fraudulent  transaction  in  which  all  the 
defendants  have  participated.^ 

§  247.  *  350.  Other  Cases.  Tmstaea  of  an  Bxpreaa  ftmt.  Iiino- 
oent  Third  Faitiea.  In  an  action  brought  by  or  on  behalf  of  a 
judgment  creditor,  to  reach  a  fund  in  the  hands  of  an  express 
trustee  for  the  debtor,  such  debtor  is  a  necessaiy  defendant,  and 

deed  is  Bon^ht  to  be  Bet  aaide,  but  he  hsB  Reed  b.  Stiyker,  13  Abb.  Pr.  C ;  JvM 

no  iateieat   whnteTer   in  the  regnlt;   ftU  v.  Boyle,  IS  How.  Pr.  106;    Himlia  '. 

title  has  pawed  oat  of  him,  and  he  caonot  Wright,  33  Wis.  i91  ;  WioBlow  d.  IViiu- 

be  affected  by  the  judgment.    See  Spicer  man,  18  Wib.  456 ;   North  v.  Bradwiv, ) 

V.  Hunter,  14  Abb.  Pr.  4.  Minn.  1S3. 

1  PoBtec   p.  Townshend,   12  Abb.  Pr.         *  Winelow  v.  Dousraan,  18  Wii.  *i*, 

K.  8.  469.     When  ■  debtor  had  eonrejed  46S,  per  Cole  J, ;  Hamtin  v.  Wricbi,  ^ 

land  in  fraud  of  hie  crediton,  aad   the  Wis.  491,  494;  BrinkerhoS  v.  Bum,  6 

graatee  bad  executed  a  mortgage  thereon,  Johns.  Ch.  R.  139, 157 ;  Fellowi  c.  FeUoi. 

the  mortgagee  was  held  a  necessary  de-  4  Cow.  682 ;  Boyd  r.  Hoyt,  5  P^g".  ^'' 

fendant  in  a  creditor's  anit  to  set  aside  the  N.  T.  AN.  H.  R.  Co.  d.  Schuyler,  17  >'f' 

conveyance.     CopU  v.  MiddletOD,  3  Mad.  593 ;  Story's  Eq.  PI.  §)  ass,  396 ;  Dii  '■ 

410.  Briggn,  9  Paige,  599;  SiMr  u.  Millei,  < 

>  Morton  V.  Weil,  II   Abb.  Pi.  431;  Paige,  60S. 
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should  be  joined  with  the  truatee;  he  is  the  person  directly 
interested  in  the  fund,  and  the  one  to  be  directly  affected  by  the 
jiiilgment.'  When  a  creditor's  suit  was  brought  to  reach  prop- 
eity  fraudulently  transferred  by  the  debtor,  and  the  alleged 
fraudulent  transfer  was  consummated  through  the  means  of  a 
tliird  person,  who  in  good  faith  received  a  conveyance  of  the 
proiierty  in  trust  for  the  alleged  fraudulent  grantee,  and  who 
suljsequently  conveyed  the  same  to  such  grantee  in  accordance 
with  the  trust,  such  third  person  was  held  not  to  be  a  proper 
defendant;  there  was  simply  no  cause  of  action  against  him, 
because  he  was  free  from  any  fraudulent  intent.' 

§  248.  *  351.  IV.  AotloiM  ReUtloK  to  tlia  EitatM  of  D«o«BB«d  Per- 
sons. The  "  administration  suit "  in  chancery,  by  means  of  which 
the  estates  of  deceased  pereons  are  usually  settled  in  England,  is 
uncommon,  if  not  entirely  unknown,  in  the  United  States.  The 
actions  which  will  fall  under  the  above  heading  are  almost  en- 
tirely special  cases,  depending  upon  special  circumstances:  suits 
by  judgment  creditors  to  reach  the  property  of  deceased  debtors, 
or  of  beneficiaries  to  reach  trust  property  held  by  deceased 
trustees,  or  of  heirs  or  next  of  kin,  or  legatees,  to  set  aside  the 
fraudulent  transactions  of  administrators  and  executors,  and  the 
like.  It  is  almost  impossible,  therefore,  to  collect  these  various 
cases  into  any  well-defined  groups;  each  must  stand  upon  its  own 
facts,  and  will  illustrate  as  far  as  possible  the  broad  generalities 
of  tlie  equitable  doctrine  as  to  parties.* 

'  Tanderpocl  n.  Van  Valkenbni^h,  6  eon  of  creating  pretetences.  the  creUitore 

N.  T.  190.  ftllegcii   10  hrtve  been   preferred  are  not 

•  P(iicer  V.    HuDter,   14   Abb.   Pr.  4;  necessarypartieB:  Bradleyir.Bailey(189.i), 

Binlelt  P.   Drew,   57   N.   T.   587,  589.  9S  la.  745,  64  N.  W,  758.     But  where  one 

Fur  a  peculiar  case  of  misjoinder  of  de-  creditor  seeks  to  be  placed  ahead  of  prior 

ftnilants  in  a  creditor's  action,  gee  Gate  u.  creiiitora  piich   prior   creditors   must    be 

fiatlin,  16  MJon.  148,  150.  maile  parties:   Stnle  ez  ret.  v.    Hickmiin 

C  K«ei'«r  as  Parti,.     Held    in  Daisy  (1899).  150  Mo.  626,  51  S.  W.  SPO.] 

GolltrMilU  V.  Ward  (1897),  6  N.  D.  317,  >  For  various  examples  of  snch  actions 

70  K.  W.  271,  that  where  jadgmentcredi.  see  Littell  n.  Sajre,  7  Hun,  485;  Skid- 

Vm  brooi^ht  enit  merely  to  set  aside  coo-  more  c.  Collier.  8  id.  50;  Seluvcr  d.  Coe, 

Tevancea  of  real  estate  as  fmadulent,  and  63  N.  Y.  4-18 ;  Janes  v.  Willinnis,  31  Ark. 

uW  for  no  accoiintitig  for, rents  and  175;    Willinms    v.    Ewing,  31    id.   229; 

]irr>lit<,  a  receiver  of  the  rent«  and  profits  Whitsett  i-.  Kershaw.  4  Col.  419 ;  Wall  D. 

appointed  after  the  conveyances  were  made  Fairley,  77  N.  C.  lOS;  Harris  u.  Bryant, 

is  not  a  necessary  party.  83  id.  5fi8  ;  Conolly  o.  Wells,  33  Feci.  Rep. 

Other    Creditor!    ai    Partiei,      In    ao  205  (in  an  action  apiiust  executors  tor  an 

utiim  between  certain  creditors  and  the  accounting,  all  must  be  joined,  itiduiliug 

g''»eral  assignee,  railing  the  i«>ne  as  to  one  who  was  outside  the  juri.idiction  of 

ifit  general  asaignment  being  void  by  tea-  tbe  court) ;  Uowth  i;  Uwene,  29  Fed.  Rep. 
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§  249.  *352.  lUaBttkttoDS.  A  testator  left  real  and  personal 
property  in  fee  to  A.,  but  if  she  should  die  without  issue,  $10,000 
of  it  were  given  over  to  B.  The  original  executor  of  this  will 
died  leaving  the  trust  fund  mingled  with  his  own  property,  and 
the  whole  passed  to  his  executor,  C.  A.  died  without  issue,  and 
E,  brought  an  action  to  recover  the  legacy  of  $10,000,  making  C, 
the  then  executor  of  the  original  executor,  the  defeadant.  It 
was  held  by  the  Court  of  Appeals  in  New  York,  that  C.  was  a 
necessary  party,  but  that  the  administrator  of  A.  was  also  a 
necessary  defendant  without  whom  the  issues  in  the  cause  could 
not  be  decided.^  '*  He  [this  administrator]  is  a  trustee  of  the  next 
of  kin  of  A.,  and  they  are  interested  in  the  fund  after  satis^'ing 
all  charges  upon  it,  and  have  a  right  to  be  heard  upon  any  claiia 
which  tends  to  take  it  away  for  the  benefit  of  another  or  to 
reduce  it."'  In  an  action  brought  by  one  executor  against  his 
co-executor  for  an  account,  —  the  ground  of  the  proceeding  being 
the  breach  of  bis  trust  by  the  latter,  and  the  misuse  of  funds 
belonging  to  the  estate, —  the  legatees,  next  of  kin,  and  creditors 
of  the  deceased  are  not  necessary  defendants  unless  the  accoant^ 
ing  is  to  be  final ;  if  it  is  made  the  final  accounting  and  settle- 
ment of  the  trust,  then  all  these  persons  must  be  brought  in  as 
defendants.^  The  administrator,  in  violation  of  his  trust,  fraudu- 
lently conveyed  lands  of  the  estate  to  a  person  who  was  a  partici- 
pant in  the  fraud.  This  grantee  died  intestate.  The  childreo 
—  the  only  heira  and  next  of  kin  —  of  the  deceased  original  owner 
brought  an  action  against  the  administrator  and  the  heits  of  the 
grantee,  to  set  aside  the  fraudulent  transfer,  to  compel  a  re-con- 
veyance of  the  land,  and  for  an  accounting  by  the  administrator. 
This  action  was  held  proper;  the  heirs  of  the  grantee  were  held 
to   be    necessary  defendants,    and    properly    united   with  the 

TS!  (represGDlatire  ot  decwsed  execator  this  [irhere  creditor*  at  the  teatuor  in 

most   be  joined).     For  a  full  discussion  claiming   contnct   lieu*   npoo   projeri' 

□f  the  jurisdiction  of  equitf  over  wlmin-  which  is  charged  bj  the  will  with  tbe  ?•<■ 

iatratioa  suits  in  this  coautrj,  see  3  Pom.  meat  of  debts  geuenllj],   with  do  om 

Eq.  Jur.  §§  11S2-1154,  !Uid  extended  note  representing  them  mod  their  debts  ■  clur^ 

to  3  1154.  upon  the  realty,  thev,  or  loiiie  of  ibea. 

[In  Pajne  c.  Johnson's  Ex'on  (1893),  were  necessary  parties  to  tba  action  a- 

9S  Ky.  17S,  21  S.  W.  238.  the  eonrt  said  forcing  this  lien."] 
thai  "  while  nil  creditors  are  not  necessary  ■  Aulinm  TheoL  Sent.  Tn.  >.  Sdki^ 

parties  to  an  action  by  an  administrator  16  N.  V.  83. 
tor  the  settlement  of  sd  estate,  still  they         *  Ibid.,  p.  96,  per  Denio  J. 
are  entitled  to  be  heard;  and  in  (tease  like         *  Wood  f.  Brown,  34  N.  T.  S37. 
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dmiQistrator.  ^  And  when  in  a  similar  case  the  fraudulent 
dministrator  had  at  different  times  conveyed  portions  of  the 
and  to  different  grantees,  an  action  by  the  heirs  of  the  deceased 
iwner  i^aiost  the  administrator  and  all  of  these  grantees,  waa 
lustained.  "If  there  is  a  common  point  of  litigation,  the 
leciaion  of  which  affects  the  whole  number  of  defendants,  and 
>vill  settle  the  rights  of  all,  they  may  all  be  joined  in  the  same 
proceeding."' 

§  350.  *  363.  When  Admlnlatrator  U  not  a  NeoMauy  Party. 
Qiiutiatioii.  An  administrator  ia  not  a  necessary  party  defend- 
ant unless  some  claim  is  made  against  the  estate  which  he  would 
baye  the  right  to  resist,  or  unless  the  judgment  would  be  in  some 
manner  pre  judicial  to  the  estate;"  a  fortiori,  he  is  not  a  necessary 
defendant  when  the  immediate  object  of  the  action  is  to  increase 
the  umount  of  assets  available  to  the  payment  of  the  debts  of  the 
deceased,  even  though  the  ultimate  purpose  of  the  proceeding 
may  be  the  benefit  of  the  creditor  who  prosecutes  it.  Thus, 
where  the  deceased  in  his  lifetime  had  received  an  absolute  deed 
of  lands,  which  he  did  not  put  upon  record,  and  had  subsequently 
with  a  fraudulent  intent  destroyed  this  deed,  and  procured  the 
grantor  therein  to  execute  another  conveyance  of  the  same  land 
without  consideration  to  a  third  person  who  took  the  same  with 
full  knowledge  and  collusively  and  put  the  same  upon  record,  a 
judgment  creditor  of  the  deceased,  whose  judgment  was  recov- 
ered while  the  deceased  held  the  deed  to  himself,  brought  an 
action  gainst  the  second  grantee  and  the  heirs  and  widow  of  the 
deceased,  seeking  to  set  aside  the  second  deed,  and  to  establish 

'  Bagwtt   V.    Wsnier,    33   Wis.    673.  474,7DpM.4S5,i>herethecoDrtM7s:  "It 

Thii  cue  is  plainly  the  same  in  principla  ia,  in  elTect,  a  tail  to  determine  a  contro- 

u  the  snit  by  a  jodgment  creditor  acainit  reraj  between  tKe  different   hein  u  to 

B  frandnlent  debtor  and  bis  grantee.  their  reapectiTe  righie  of  inheritance,  and 

*  Bowen  v.  Keesecher,  9  Iowa,  423,  in  Bnch  a  coDtroiera;  It  in  well  mttled 

*H;  citing  Storj'B  Eq.  PL  j§  SS4,  534;  that  tbe  adminiicratoc  has  Dointereil,  bat 

Bogbee  r,  Sargent,  23  Me.  STl ;  Rajner  i*  a  mere  officer  of  the  coort,  holding  the 

c.  Jniiui,  Dickens,  677 ;   BrinkarhoEF  n.  estats  as  a  itake  holder."    See  aUo  Hall 

Brawn,  6  Johni.  Cb.  R.  1S2  ;  Varick  u.  v.  Bank  (1S9BI,  14S  Mo.  4IS,  46  S.  W. 

Smith,  i  Paige,  16a  1000,  where  it  was  held  that  an  adminii- 

'  [See   McCabe  v.  Healy  (190!),  138  trator  cannot  bring  a  snit  in  eqnitj  to  set 

Cal.  81,  70  Pac  lOOS,  wham  it  was  held  aside  a  frandolent   conrejance   of  land 

i)iu  the  admbiatratoi  had  no  concern  or  made  bj  the  deceaeed  nsless  an  order  is 

imprest  in  a  snit  between  the   plaintiff  first   obtained    from   the    probate   court . 

«ho  claims  nnder  a  contract  to  make  a  directing  bim  to  take  poasesston  of  the 

will  and  the  heire  of  the  decedent     And  land  for  the  pajment  of  debta.^ 
■Im/h  h  Heal;'*  E*tat«  {IWZ),  137  CaL 
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the  original  tdtle  of  the  judgment  debtor,  and  to  enforce  tLe 
lien  of  hiB  own  judgment  upon  the  land;  this  action  was  Iicld 
to  hnve  been  properly  brought  against  the  defendants  named. 
The  administrator  of  the  deceased  was  held  not  to  be  a  neces- 
sary p;irty  defeudant,  because  the  proceeding  was  really  for  tiie 
benefit  of  the  estate,  and  he  could  make  no  opposition  if  he  were 
present.^ 

§  251.  *  354.  When  LsgrnteM  and  Next  of  Kin  ua  neltli«r  Hecet- 
•wy  nor  Proper  Fertiee.  In  actions  by  creditors  against  executtin; 
or  administrators  to  recover  debts  alleged  to  be  due  from  tbe 
deceased,  or  by  the  owners  of  the  property  to  recover  asseu 
which  had  been  in  the  possession  of  the  deceased  and  apparently 
belong  to  his  estate  in  the  hands  of  his  personal  representatives, 
the  legatees  or  next  of  kin  are  not  necessary  nor  even  proper 
parties  defendant.'  The  executors  or  administrators  represent 
the  estate.  They  can  bring  all-suits  to  recover  property  in 
the  hands  of  third  persons  alleged  to  belong  to  the  estate,  ^viih- 
out  joining  the  legates  or  diatributfies  as  co-plaintiffs,*  and  on 
the  same  principle  they  can  defend  all  actions  brought  against 
themselves,  involving  the  ownership  of  property  in  their  own 
hands,  or  the  indebtedness  of  the  estate,  without  the  presence  of 
legatees  and  next  of  kin  as  co-defendants.  Thus  in  an  actiim 
against  executors  to  reach  certain  moneys  and  securities  in  their 
possession  as  apparent  assets,  hut  which  it  was  claimed  bad 
been  held  by  the  testator  in  trust  for  the  plaintiff  and  actunlij 
belonged  to  him,  the  legatees  were  held  not  .to  be  necessaiy  de- 
fendants.* And  in  an  ordinary  suit  to  recover  a  debt  due  from 
the  deceased,  brought  against  the  administrator,  the  widow,  and 
the  next  of  kin,  it  was  held  that  all  these  defendants,  except  tiie 
administrator,  were  improperly  joined;  he  represents  them,  aoJ 
his  defence  is  their  defence.' 

»  Cornell   v.    Radwaj,   82   Wie.    260,  *  QBjrd  p.  Bjrd  (1895),  IITN.  C.  SM, 

S65,  per  Dixon  C.  J.     It  was  said  that  33  8.  E.  S34.J 

the    admiuiatrator    oi    execntor    might         *  [Batwhere  a  rait  wu brought  bribt 

bring   the  snii;    but   thia   anthorjty  did  hein  of  a  devisee  nnder  a  will  to  ren'^rr 

not    talte   away  the  right  of  the   cred.  property  misdirected  by  tbe  lilt  teciiit 

it^r.      Wis.   II.   S.,  ch.    100,    §§   16-18.  tbe  administrator  wai  bdd  a  oectsirv 

Bat  see  pir  confra,  as   to   the   necessity  party;   Boriord  d.  Aldridge  <1901),  i^ 

of    [lie    personal     representative    beiag  Mo.  419,  63  S.  W.  109.J 
made   a  party   in  such   actions,   t   Dan.  *  King  v.  Lawrance,  14  Wis.  !3S. 

Ch.  ri,  (4tb  Am.  ed.J,  p.  200,  and  coses         '  Nelson  n.  Hart,  8  lad.  293.   Ihtu^t 

cited.  personal    representatirea    are   the  oul/ 
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§  352.  *  355.  w&on  K  Diiiamit  Rnio  BppUea.  A  different  Dlle, 
owever,  prevails  in  an  action  by  a  distributee  against  tbe  ad- 
liiiistmtor,  legatee  against  the  executor,  or  beneficiary  against 
tie  trustee,  when  the  right  asserted,  if  it  exists  at  all,  is  also 
eld  by  all  the  other  parties  similarly  situated  Trith  the  one  who 
ues,  and  the  decision  would  in  fact  determine  all  their  rights. 
a  such  a  case,  in  order  that  the  trustee  may  not  be  subjected  to 

multiplicity  of  suits,  when  tbe  whole  controversy  could  be  de- 
ided  in  one,  the  equitable  doctrine  primarily  requires  that  all  the 
listributees,  legatees,  or  beneficiaries  should  unite  as  plaintiffs ; 
>ut,  if  any  refuse  to  join,  they  should  be  made  defendants.'  The 
tatntes  of  several  States  permit  an  equitable  action  to  be  brought 
)j  the  heirs  of  the  testator  to  set  aside  a  will  of  lands  for  any 
^use  which  can  invalidate  it.  In  such  a  suit  the  devisees  under 
he  will  are  indispensable  defendants.'  In  fact,  the  executor  can 
lardly  be  called  a  necessary  party,  for  he  takes  no  interest  in  the 
and.  Conversely,  in  an  action  to  reach  the  land  of  a  deceased 
ntestate,  his  heirs  are  indispensable  defendants,  without  whom 

iroper  defanilanta  in    lach  BctioDs,   see  HooEtoii  v,  LevT^i  Ex.,  44  N.  J,  Eq.  6  -, 

iiorj'»Eq,P1.851(M,HO;  Anou,  1  Vem.  Read  v.   Pattawoa,  44   N.   J.   Eq.  Sti; 

m  ;  LawaoD  v.  Barker,  I  Bro.  C.  C.  303  ;  Dudridge  v.  WaabiDgton'a  Ex.,  3  Pet. 

Bnini  D.  Dowthwaite,  1  Mad.  44e ;  JonM  370 ;    Deegan  b.   Capoer,  44   N.  J.   Eq. 

:.  How,  7  Hare,  S67 ;   Hajcock  v.  Hkj-  33S. 

»ck,lCh.CaB.124;  Janningiti.  FiUerson,  '  DiUon  c.  Bates,  39  Ho.  S93.    QHill  n. 

19  BeiT.  IB ;  MicklethwaiC  v.  Winstaoley,  Bade  ( 1900),  68  Ark.  409,  99  8.  W.  39  : 

13  W.  R,    210 ;    Fritchard  d.   Hicka,   1  Where  a  sait  is  bronght  bj  bein  to  dete^ 

ftige,  STO;  WiHer  p.  Blacbly,   1   JohoB.  mioe  whether   an  execntrix   had   power 

Ch.  437 :  DaTisoD  a.  Rake,  45  N.  J.  Eq.  aader  a  will  to  sell  the  fee  of  the  ancestor'a 

rE7.    Id  general,  all    the  persoDal   rep-  land,  all  pereona  holding  portions  of  Mid 

rcieDtatiTes   mnsc  be   joined.      Oftey  v.  land  throagh  conrejancea  from   tbe  ex- 

JenneT,  3  Ch.  Rep.  92;  Hamp  v.  Robin-  ecntrix  are  proper  paries.   See  also  Reiser 

son,  3  De   O..  J.   *   8.   97  ;  ConoUy  u.  b.  Gigricb  (1894),  59  Minn.  368,  61  N.  W. 

Well), 33 Fed.  Rep. SOS;  Howth d.  Owens,  30,  where  tbe  action  was  bronght  bf  the 

li  Fed.  Rep.  7SS.    Bnt  it  an  execntor  has  administrator   against   parties  connected 

cot  proved,  ho  need  not  bo  joined.    Strick-  with  a  fund  belonging  to  the  estate.] 
lindc.  Strickland,  13  Sim.  463;  Djrson  v.         '  Eddie  u.  Parke's  Ex.,  SI  Mo.  513. 

MorriH,  1  Hare,  413 ;   Farrell  v.  Smith,  3  The  action  was  bronght  against  the  ex- 

B.  &  B.  337 ;  Clegg  d.  Rowland,  L.  R.  3  ecnton  alone.     See  Morse  v.  Morse,  43 

Eq.  36S.    And,  in  on  action  by  a  creditor  Ind.  36S ;  infra,  %  •379,  note.     [[In  Fogle 

igainsC  the  hein  and  devisoea  of  his  de-  v.  St  Michael  Chnrch  (1896),  48  S.  C.  86, 

•xateA  debtor,  to  make  hi*  claim  ont  of  £6  S.  E.  99,  it  was  held  that  neither  tbe 

the  land  of  the  deceased  in  their  hsndi,  executor  nor  heir  at  law  waa  a  nea^uirj 

the  joinder  of  snch  hein  and  deviseoti  was  party  in  an  action  to  enforce  a  contract  to 

beld  proper,  since   the  judgment   could  dlspoae  of  property  by   will,   when    the 

proride  for  the  order  of   their  liabilities,  execntor  has  turued  over  the  entire  assets 

Kockwell  n.  Geery,  6  N.  T.  Snp.  Ct.  687 ;  to  the  devisee.] 
Schennethom  n.  Baihydt,   9  Puge,   S8; 
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no  decree  can  be  made,  and  it  ia  difiicult  to  see  bow  the  admin- 
istrator could  be  a  necessary  party.' 

§  253.  "  356.  V.  Ttosta.  Actloiis  to  anforo*  Pcrfoimmoce  of  Ex- 
preas  Tnuta.  Tmatees  and  SnrvlTorB  lHaoatmary  Paitlea.  It  is;  a 
universal  and  elementary  rule  that,  in  an  action  to  enforce  tL  e 
performance  of  an  express  trust,  the  trustee  is  an  indispeusa)*!'' 
defendant.  This  doctrine  was  applied  in  a  case  where  a  debtor 
had  transferred  personal  property  to  a  trustee  upon  trust  tostll 
the  same,  and  out  of  the  proceeds  to  pay  the  demands  ol  the 
creditor.  The  directions  of  the  trust  not  having  been  eomplit-J 
with,  the  creditor  brought  an  action  against  the  debtor  alone  to 
foreclose  the  tiiist  deed  and  for  a  sale  of  the  goods.  The  trustee 
was  held  to  be  a  necessary  defendant.^  Where  there  were  origi- 
nally two  or  more  trustees,  and  one  or  more  have  died,  in  an 
action  by  the  beneficiary  to  enforce  the  trust,  and  especially  if  a 
violation  thereof  is  alleged  against  all  the  trustees,  the  survivoi^i 
and  the  personal  representatives  of  the  deceased  not  otily  may 

1  Mair    v.   Gibson,   8    Ind.   1S7,    190.  £78.    BqC  if  he  has  amtgncd  his  entire 

That  Che  aitminisCratoi  is  a  proper  party  tuLeresC   ahsolatelj,    the    ujignee  il~a« 

In  such  an  action,  see  Lowrj  v.  Jscknon,  ihuiilil   he  sued,  anless   the  isai:nin''iii 

97  S.  0.  318.     See  Silnbee  v.  Smilh,  60  was  a  breach  of  tnut.     Surv'i  L<).  \1 

Barb.  372.    In  an  action  for  an  ai^nat  JS  3I[,  213.  SU;  Mosch  o.  Corkettii,  i 

of  personal  eataw  which  came  into  the  Sim.  S19.    As  examples  of  ibis  ^iKnl 

bands  of  a  deceased  admiaiHti'Mor  or  ex-  role,  when  a  demand  is  to  b«  enfurvvJ 

ecutor,  hit  penonal   representatives   are  agsinst  idiots  or  tanatics.  Iheir  rumniii- 

necGEvuLry  defendants.     As  to  the  neces-  tees  or  gnardiani  mast  be  sned.  the  Inci- 

sary  parties  in  an  action  to  construe  a  tics  or  idiots  theniBelTes    beinu   pri'(*r 

will,  see  McKethan  u,  Ray,  71  N.  C.  IGS,  bnt    not    necessary    parties.     Btwii   c 

170.  Bradley,  S  Paige,  146.     And  in  win  r^ 

*  Tucker  B.   Silver.  9   Iowa,  861,  per  lating   to   the   property   of   insolveoB  if 

Wright  C.J.      After  stating  the  rule  as  bankrupts,  their  assignees  ire  dkiw 

laid  du*Q  in  the  text,  the  conrt  declares  defendants.    Storm  p.  DsTcnpon.  1  SinJf. 

that  it  hits  not  been  changed  hy  the  new  Cii.    135  ;    Moran    p.    Hays,    1    Jjhu. 

procedure.     See  also  McKioIey  v.  Irvine,  Ch.  S39 ;  Sells  b.  Hnbbell,!  Johns.  I'ii 

13   ATa.   681;   CasBiday   v.   McDaniel.   8  394;   Botta  p.   Patton,  10  B.  Mnn.  tSJ. 

B.   Mon.   519;    Morrow  o.   Lftwreoce.   7  And  the  assignees  am  the  only  nF<«>B.7 

Wis.  S74;   Jones  d.  Jones,  3   Atk.   110.  defeodants ;    neither    the    insolvonu  '* 

And.  in  general,  all  the  trastees  must  be  bankrupts,   nor   the   creditors,   di-^I  \* 

juined.    CiJpiiard  v.  Allen,  a  De  G.,  J.  &  joinfd  vrith  them.    Collett  v.  Wullw^. 

S.  173;   Howth  u.  Owens,  29  Fed.  Rep.  a  Bro.  C,  C.  238;    Liovd   o.  Undti.  J 

722.    But  a  truHiee  who  has  never  acted,  Mad.  282,  288 ;  Sella  c.  HubbeK.  S  JnSri 

and   has  releiksed  all  his  interest  to  his  Ch.  394;  Sprin^r  v.  Vanderpoul.  4  F!i 

co-Iruatee,   need   not   be   made  a  party.  Ch.  362 ;   Walteman  n.  Grover.  4  i'li:^. 

Richardson  ti.  Hulbert.  1  Anst  6S.     When  23;   Pias   v.    Boncband,   10  Pairr,  i'' 

a  trustee  has  assigned  his  interest  in  the  [Rumsej  o.  People's  Ry.  Co.  (ISnxii.liJ 

trust  estate,  in  general  both  he  an.l  the  Mo.   SIS.  5S   8.   W.  615.    And  "h"  i 

assignee  shoald  be  defendants.      Story'l  trnsteewrongfullycoprevedtrnslpril'r;' 

Eq.  I't  §  2U9 ;  Bailey  o.  Inglee,  2  Paige,  the  grantee  wu  held  a  oecesMry  pun;  u 
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»  united  as  co-defendants,*  but  they  tnugt  be  so  joined,  or  elae 
10  decree  enforcing  the  trust  can  be  made.' 

§  254.  '  3S7.  Joining  Banaflotaiioa.  DlatinoUon  batw««a  Aotlona 
a  OppoaitloD  to,  and  Id  FartIier«noe  of.  the  Trast.  There  is  a  broad 
listinction  between  the  case  of  an  action  brought  in  opposition 
to  the  trust,  to  set  aside  the  deed  or  otlier  instrument  by  which 
it  ^-as  created,  and  to  procure  it  to  be  declared  a  nullity,  and 
that  of  an  action  brought  in  furtherance  of  the  trust,  to  enforce 
its  provisions,  to  establish  it  as  valid,  or  to  procure  it  to  be 
iTound  up  and  settled.  In  the  first  case,  the  suit  may  be  main- 
tained without  the  presence  of  the  beneficiaries,  since  the  trustees 
represent  them  all  and  defend  for  them.  In  the  second,  all  the 
beneficiaries  must  be  joined,  if  not  as  plaintiffs,  then  as  defend- 
ants, so  that  the  whole  matter  may  be  adjusted  in  one  proceed- 
ing, and  a  multiplicity  of  suits  avoided.'  The  reason  of  this 
distinctioQ  is  obvious.  It  is,  that  any  one  person  interested  in 
opposition  to  the  trust  has  a  right  to  test  the  validity  thereof. 
Bad  his   voluntary  action   cannot  be   controlled  by  the  will   of 

a  soit  to  enforce  the  tnut  agninil  the  Knott,  4  Bea*.  179;  Shipton  u.  Bawlini, 

pntpertir:   Bridf^e  Co,  v.  Fowlei  (1896),  4llare,619i  CQuniDghwii  u.  Pell,  &  Paige, 

SSKan.  17,  39Pac.  737.:]  607 ;  New  York  code,  §  1 1 8.    The  court 

'  Sortore  v.  Scott.  6  Lana.   S7I,   976.  add  the  following  verj  iiDpoitant  lule ; 

It  Ku  held  that  the  mle  forbidding  eacli  That,  on  timely  objection  to  the  want  of 

naion  of  partioa  in  a  legal  action  againHt  necenary  parties,  if  the  plaintiff  does  not 

joint  debtois  had  do  application  to  aach  bring  them   in,  the   complaint   mast  be 

an   eqaitable    auit.     See    alao    Petrie  e.  diamlsaed,  but  not  a6ao/iiIe/«.- the  diamiaaal 

Pctrie.  7  Lam.  90;    Kin^  v.  Talbot,  40  shonld   be  without   prejudice.     The   com- 

K.  T.  76.    See  alao  Hazard  v.  Durant,  19  plai'nl,  hoieeiHT,  thould  not  teen  be  Oiut  di- 

Fed.  Rep.  471.  miMttd  if  the  cauw  con  be  made  to  ttand  oier 

>  Sherman  it.  Pariah,  M  N.  T.  463.  490.  on  terou,  in  ordtr  to  tnablt  the  plaintiff  ta 

Anion  by   a  sole   beneftciaiy  against  a  bring  in  the  ncteitarspartiet.    ThianilingiB 

trnsc«e  (or  an  alleged  breach  of  the  troat.  in  exact  conformity  with  the  plain  intent 

There  had  been  othei  tnuteea  who  were  of  the  codes,  and  with  the  Tiewa  expreased 

dead,  and  their  pergonal  representatives  by  me  in  the  text  In  a  former  paragraph, 

■ere  not  made   defeodanls.      Folger  J.  See  alao  Haines  v.  Hollinier,  64  N.  Y.  I ; 

nid:  "It  la  the  principle  of   courts  ot  Howth  n.  Owens,  29  Fed,  Kep.  723.     An 

qniij,  in  cases  of  breach  of  trust,  when  heir  at  law  is  a  proper,  though   not  a 

ao  general  rule  or  order  of  the  cotirt  in-  necessary,  party  to  a   suit   against    the 

terferes.  and  when  the  facts  of  the  case  legal  represeutntiva  of  his  ancestor  to  >«■ 

call  for  ■  contribution  or  recovery  oret.  cover  loss  sustained  by  a  breach  of  trost 

tliat  all  persons  who  should  be   before  of  the  aoceator  aa  executor.     McCanin  v. 

tlie  court  to  enable  it  to  make  complete  Traphngeii's  Adm.,  43  N.  J.  Eq.  a!3. 

and  Gaal  judgment  are  necessary  parties  *  j^But  in  an  action  by  trustees,  brought 

■o  tbe  action.    Nor  has  our  mode  of  pro-  in  [nrlherance  of  their  duty  aa  such,  ia 

ccdure  abrogated  the  rule."    He  dtes  Hill  reapecc  to  the  trust  property,  the  beue- 

ou  Trustees,  biO,  SSI ;  Ferry  on  Trusts,  flciaries  are  not  nei-essarv  parties :  Roberts 

K  »'h,  876.  877 ;  Lewin  on  Tmata,  84S ;  v.  New  York  Elevated  R.  R.  Co,  (1S9S), 

UonchB.  Cockerell,  8  Sim.  819;  Perry  ».  155  N,  Y.  31,49  H.  E.  262.3 
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others,  while  the  trustees  themselves  are  sufficient  to  represent 
and  defend  all  the  interests  of  those  who  claim  under  the  trust' 
But  when  the  trust  is  assented  to,  and  the  purpose  is  simply  to 
carry  out  its  provisioos,  all  the  beneficiaries  are  alike  interested 
in  that  object  and  in  reaching  that  same  result,  and  it  is  just  to 
the  trustee  that  the  controversy  should  be  ended  is  one  proceed- 
ing. As  illustratioDs  of  this  principle ;  la  au  action  brought  tn 
set  aside  a  trust  deed  made  by  a  railroad  company  to  a  trustee 
for  the  benefit  of  bondholders,  and  to  restrain  a  sale  of  the  road 
thereunder,  the  beneficiaries  under  the  trust  were  declared  not  to 
be  necessary  or  even  proper  parties,  and  the  application  of  one  of 
them  —  a  bondholder  —  to  be  admitted  aa  a  defendant  was  denied, 
although  he  alleged  that  the  trustee  intended  to  make  no  defence, 
and  was  actually  colluding  with  the  plaintiff  and  the  companv.' 
On  the  same  principle,  where  a  testator  had  devised  all  his  lands 
to  his  executors  with  power  to  sell  and  distribute  the  proceeds 
among  his  heirs,  an  action  by  a  third  person  claiming  to  own  pun 
of  these  lands,  denying  that  they  belonged  to  the  testator,  and 
seeking  to  reach  them  or  their  proceeds  in  the  hands  of  the  ex- 
ecutors, was  held  to  be  properly  brought  against  the  executor 
alone  without  joining  the  heirs  of  the  deceased  as  defendants. 
The  suit  ia  effect  sought  to  set  aside  the  trust  pro  tanto  between 
the  executors  and  the  heirs.*     In  like  manner,  an  action  by  one 

'  [The  tcDBtM  in  ■  neceMary  parly  tn  ISO;  Dewey  e.  Morer,  9  id.  473;  Mmn 

aaoiC  to  set  uidetbedeedof  trnat:  Mark-  v.   He^mai,    6    id.    290  j    Benjamin   r. 

well  D.  Msrkwall  (1900).  157  Mo.  336,  57  LoDghboToagh,  31  Ark.  SIO;    Tb?  Tnu- 

S.  W.  10TS.     But  it  was  hell!  in  Robinsoo  teea    D.    Gleason,     15    Kla.    384;    Hill    r. 

V.  Kind  (1896),  23  Nev.  330,  47  Pftc  1,  Doraad,   SO  Wis.  3M,     For  fnnher  in- 

that  the  beoeficiartea  were  also  neceasarj  stancee  of  actions  brought  in  op|>«iii"D 

parties  in  a  aait  bj  one  of  them  to  revoke  to  the  truat,  to  which  the  beDeflciin*t  "t 

the  trust.^  not  necessatj  parties,  see   Vetterkin  ' 

'  CF.  G.  Oxley  Stave  Co.  v.   Batler  Barnes,  124  U.  8.   169;    Redio  r.  Bran- 

CouDt;  (1894),  131  Mo.  614,!6S.  W.367:  hsn,43  Minn.  ;2e3  ;  Watkins  d.  Brjaui.')! 

'■  If  the  trustees  were  made  patties  and  Cal.  49S  ;   Ward  f .  Waterman.  85  t:il. 

Dotifleil,  that  waa  Buflicieiit.    This  is  un-  4S8.    The  trostee  is  a  neceasarr  pin; 

doubledly  the  rule  iu  trusts  of  this  char-  McArthnr  o.  Scott,  113  D.  S.  34a 
acter.      Whatever   binds  the    trostee  in         •  Panl  c.  Fulton,  Bi  Mo.  156.    SefiJw 

proceed infc**   ^   enforce  the  trust,  binds  Ridenoar  v,  Wherritt,  30  Ind.  4»,   [}'''> 

the  bouilhuldera.  and  whatever  forecloses  aeo'i   Christian    Asa'n   o.    Ktaifaa  Cur 

the  trustee,  in  the  absence  of  fraud  or  bad  (1S9S),  147  Mo.  103,  4B  S.  W.  960:  b  u 

faith,  forecloses  them."    See  alsoRumsey  action  to  hare  e(f«ctnated  aod  carrt?!  ''i' 

V.  Peoples'  Rv.  Co.  (1900),  194  Mo,  215,  s charitable  tnut established  byB«ill.i^« 

55  S.  W.  615.]     Winslow  v.  Minn.  &  Pac  heirs  of  the  testatrix  are  not  necw-ir; 

R.  Co.,  4  Minn.  313,  316.    As  to  when  Iho  parties.     See  also   I*;kland   b.  «'ill'r 

««M/.  7«^  (r«««n(  are  or  are  not  necensary  (1899*.  1*1   Mo.  210.  58  S.  W.  4U.    1» 

defendants,  see  Verdin  t>.  Slocum,  9  Hun,  Kewmaa  d.  Newman  (1899),  151  Uo.3?^ 
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r  more  creditors  agsiDst  the  debtor  and  bis  assignee  in  trust  for 
11  the  creditors,  to  set  aside  the  assignment  on  the  ground  of 
raud,  or  for  any  other  reason,  is  properly  brought  without 
fining  all  or  any  of  the  other  creditors,  who  are  the  beneficiaries, 
ither  as  defendants  or  as  plaintiffs.' 

§  255.  *  358.  Bams  8abj«ot.  On  the  other  hand,  if  an  action 
i  brought  based  upon  the  assignment  or  other  deed  as  a  valid 
raosaction,  seeking  to  enforce  the  trust,  to  obtain  an  account- 
Qg,  to  procure  a  final  settlement,  or  for  any  other  similar  relief 
Fhich  recf^nizes  and  adopts  the  trust,  and  which,  when  obtained, 
rould  alike  beneficially  affect  all  the  persons  similarly  situated, 
Jl  the  creditors  or  other  cettuia  que  tnutent  must  either  unite  as 
)laiatififs,  or,  if  the  suit  is  instituted  by  one  or  by  some,  the 
>ther3  must  be  joined  as  defendants.  The  court  will  not  permit 
he  same  question  to  be  litigated  in  separate  suits  at  the  instance 
)f  each  person  who  has  a  demand  identical  in  its  nature  with 
Jiat  held  by  all  the  others.^  An  action  by  distributees  against 
:heir  administrator,  or  by  any  beneficiaries  agaiust  their  trustee, 
to  open  an  account  once  settled,  on  the  grouad  of  an  alleged 
Fraud,  and  for  a  new  accounting  and  distribution  of  the  shares 

S4  3.  W.  19,  real  eaCaU  wu  conTeyed  to  &  aiAi  in  the  action  to  tgcotbt  it.  Emmen 
tnutee.  hia  heira  aod  assigns.  After  his  v.  De  lionf;.  12  Kan.  67,  B3.  Except  ia 
ieath  Che  catui  que  truit  bninght  snit  to  the  casea  of  sdministraton  and  execntora, 
•Kt  the  title  in  a  new  trustee,  on  the  and  of  ssaigneee  for  the  benefit  of  cred- 
gronnd  that  the  trustee  in  his  lifetime  itors.  the  general  rule  is  that  in  all  actions 
tiail  illegal];  conrejed  the  same.  It  wsa  against  trostees  based  apon  the  existence 
htlJ  that  the  hein  of  the  trustee  were  of  the  trnst,  the  beneficiaries  also  most 
otrtetaxf  parties,  although  tbe  trustee  by  be  made  parties.  Story's  Eq.  Fl.  3§  19a, 
will  had  conveyed  all  his  property  to  193,  S07 ;  Helm  d.  Hardin,  2  B.  Mod.  232 ; 
uiotheras  tmstee,  siuce  the  title  on  the  Clemens  f.  Elder,  9  Iowa,  372;  VanDoreo 
trutee's  death  descende  to  his  heirs.J  v.  Robinson,  16  N.  J.  Eq.  256.  See  also 
'  Bank  of  British  North  America  i>.  Bmbair  v.  Brokair'sEx.,«l  N.  J.Eq.SlS; 
Surdam,  5  How.  Pr.  379 ;  Hancock  c  Biron  ir.  Scott,  SO  Wis.  206.  U,  however, 
^'outen,  107  N.  C.  9.  See,  however,  Hud-  the  cfitait  que  imitenl  are  very  numerous, 
•on  V.  Eisenmarer  Milling,  &c.  Co.,  79  the  rule  is  sometimes  relaxed,  or  a  por- 
Tex.  401.  See  also  Mitchell  v.  Bank  tion  of  them  only  are  brought  in  w  repre- 
oi  St.  Faul,  7  Miun.  252,  which  was  an  sentatives  for  the  whole  number.  Story's 
action  hy  a  stockholder  to  set  aside  pro-  Eq.  PL  fg  IIS,  150 ;  Holland  u.  Bakeri  3 
ceedings  of  the  officers,  and  particularly  Hare,  68;  Harrison  ti.  Stewardson,  2  Hare, 
an  assignment  in  tiisc  for  creditors ;  also,  530.  In  Fitigibbon  0.  Barry,  78  Va.  7SS, 
French  e,  GiEFord,  30  Iowa,  148,  159.  aoesfui  gut  truit,  whose  interest  wasfntnre 
*  Bank  of  British  North  America  v.  and  very  nncertain  and  contingent,  was 
Snvdam,  6  flow,  Pr.  379;  Garner  v,  heldan  nnnecessary  partytoasuit  tosnb- 
Vright,  24  How.  Fr.  144,  28  id.  92.  scitnte  a  new  trustee.  (^See,  aleo,  Hu»e 
Generally,  when  a  demand  is  parable  f.  Gregg  {IS97),  52  S.  C.  88,29  S.E.  394; 
'nt  nf  a  trnst  fund,  the  trustees  and  the  Cook  v.  Basom  (1901),  164  Mo.  594,  65 
bucficisries  must  be  joined  u  defend-  S.  W.  227.3 
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claimed  to  be  due,  is  plainly  coDtrolled  by  the  same  rule.  It  is 
entirely  analogous  to  the  suit  above  mentioned  by  creditors  t'> 
procure  an  accounting  from  their  assignee ;  it  adopts  and  seek^ 
to  cany  out  the  trust.  All  the  distributees  or  beneficianes  mu-t 
therefore  be  made  parties,  if  not  as  plaintiffs,  then  as  defendants.' 
§  256.  *  359.  Implied  Tnutss  Meosasary  Party  in  AoUoob  to 
r«aoti  Proporty  Impreased  ivitb  ImpUad  Tmat  or  to  enforoo  »  Lien 
thereon.  Bxamplee.  In  actions  to  reach  property  impressed  with 
an  implied  trust,  or  to  enforce  a  lien  thereon,  the  person  in  vrhom 
the  legal  title  is  vested,  and  who  is  an  implied  trustee,  is,  of 
course,  a  necessary  defendant.  Some  examples  will  illusinile 
this  rule.  A  husband  purchased  land  with  his  own  funds,  hui 
procured  the  deed  to  be  made  to  his  wife;  he  afterwards  era- 
ployed  a  person  to  erect  a  dwelling-house  upon  the  land,  who 
obtained  a  mechanic's  lien  on  the  premises  for  the  price  of  Lis 
labor  and  materials.  An  action  to  enforce  the  lien  was  held  to 
be  properly  brought  against  the  wife  and  the  husband ;  the  legil 
title  was  held  by  her  in  trust  for  her  husband,  as  this  title  vis 
to  be  divested  by  the  judgment  which  was  based  upon  a  deman:! 
against  the  cestui  que  trust,  both  were  necessaty  parties.*  Land 
was  purchased  by  a  husband,  but  by  arrangement  was  conveyed 
to  his  wife,  the  sale  and  conveyance  being  procured,  as  wa 
alleged,  by  the  fraudulent  representations  of  both.  The  gmnior, 
alleging  the  fraud  and  the  non-payment  of  the  price,  brought  m 
action  against  the  husband  and  wife  to  establish  his  debt  and  tu 

>  DilloD  V.  Bates.  39  Mo.  393.    This  Knott,  *  Beav.  1T9,  181  ;  Shipton  c.  Raw- 

rule  ia  {general.     Whenerer  lui  action  is  lins,  A  Hare.  619.    And  in  an  aciiua  ^; 

brought  for  Hn  accountiug  and  settlement  oue  trustee  against   a  co-trastee    for  i 

of  a  trust  estate,  all  persons  interested  in  breach  of  the  trust,  all  the  benFfii-iJri» 

(he  estate  must  be  pnrties.    Devayiies  n.  who  hare  concurred  in  such  bnaoh  irt 

ItoliinsoQ,  24  Bear.  86;  Coppard  a.  Allen,  necessnr;  defendants.    Jesse  e.  Brniifn. 

2  l>e  G.,  J.  &  S.   173  ;  Hall  c.  Anntin,  3  6  l)e  G,  M.  &  G.  609;  WiUUms  r.  Allet, 

Coll.  570;    Biggs  v.  Pcnn,  4  Hare,  469;  39   Bea».   398;    Robert*    n.    TnnsUl,  • 

Chancellor  b.   MorccrafC,  II  Benv.  262;  Hare,  357,  261. 

Peimy  p.  Penny,  9   Hare,  39,     If  several  «  Lindlej-  it.  Ctoss,  31  Ind.  106,    P'l- 

truiteei  have  been  guiltv  of  a  breach  of  tionnl    German- A mericnn    Bsnk   r.  I.air. 

trust,  all  must  [in:iy]  be  joined  in  a  snit  roDce  (1899),  77  Minn  2S2, 79\.  W.  lOISi 

by  the  ceitui  que  trunt  brought  to  olitain  In  an  action  by  a  judgment  rrtiliinr  of 

relief  aguiuat  such  lirench.    The  liability  the  husband  to  enforce  a  resnllin:;  tmti 

of  the  deriiultiii<!  truxteen  in  such  a  case  is  against  the  land  of  the  wife  for  the  M'- 

joint  and  several.    See  2  Pom.  Eq.  Jnr.  meat  of  the  judgment,  on  the  grnnii'l  i*ii: 

§  lOei.and  numerona  ca.-eB  cited  ;  Slock-  the  consideration  for  the  grant  to  the  wiff 

ton  (-.  Anderson,  40  N.J.  Eq.  486;  Walker  was  )>aid  by  the  huxband,  the  husKW  »> 

».   Synionils,    3    Swan^t.   75  ;    Munch   B.  proper  though  not  a  neceBsaiT  p.in>-] 
Cockerell,    8    Sim.   219,   231  ;    Perry    o. 
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enforce  a  lien  for  the  same  upon  the  land.  Pending  the  suit  the 
wife  died,  and  her  heirs  were  suhetituted  aa  defendants  in  her 
place.  The  Supreme  Court  of  Iowa,  conceding  that  the  heirs 
were  necessary  parties,  held  that  the  wife's  administrator  was  a 
proper  and,  under  certain  aspects  of  the  case,  a  necessary  defend- 
ant, and  ordered  him  to  be  brought  in.  If  the  action  was  simply 
to  recover  a  pecuniary  demand  from  the  defendant,  he  was  clearly 
a  necessary  party ;  but  if  it  was  only  to  establish  a  specific  lien, 
he  was  only  a  proper  party.^  A  railroad  company  having  placed 
certain  of  its  bonds  in  the  hands  of  a  trustee  upon  trust  to  pay 
therefrom  a  debt  due  to  a  certain  creditor  of  the  company,  and 
the  trustee  having,  in  violation  of  his  duty,  surrendered  up  the 
bonds  to  the  company,  and  permitted  them  to  be  cancelled, 
whereby  the  security  was  utterly  lost,  it  was  held,  in  an  action 
by  the  creditor  against  the  trustee  for  a  breach  of  his  trust,  that 
the  railroad  company  was  not  a  necessary  defendant.^  The 
owner  of  bonds  and  other  securities  deposited  them  with  his 
agent  for  a  specific  purpose.  The  agent,  in  violation  of  his 
fiduciary  capacity,  disposed  of  tjiem  to  divers  persons  at  different 
times  and  in  different  amounts.  The  owner  brought  an  action 
against  the  agent  and  all  the  transferees  for  the  purpose  of  set- 
ting aside  the  sales  and  reaching  his  property  or  its  proceeds.  It 
was  held  that  this  common  action  was  improperly  brought;  that 
there  was  no  community  of  interest  among  the  defendants ;  and 
that  a  separate  suit  should  have  been  instituted  against  the  agent 
and  each  assignee.' 

'  Fanhall  v.  Mood<r,  94  Icnra,  314  Pm.  393.    Id  an  action  aga[DsC  an  incom- 

'  RidcDoar  a.  WlieiriCt,  30  lod.  489.  petent  person,  the  gnardlan  ia  neither  a 

'  Lexington  &  B,  S.  R.  Co.  d.  Good-  necewu-y  not  proper  party :  Redmond  o. 

man,  5  Abb.   Pr.   493,  per  Feabody  J.  Peterson  (1S94),  102  Cal.  S95,36  Pac.  9!3. 

Ttiis  decision,   as  it  seems  to  me,  is  in  See  also  Lesntt  u.  Bell  (1898),  95  Neb.  97, 

direct  conflict  with  the  vell^ettled  priD-  75  N.  W.  934. 

ciple  which  bas  been  stated  in  the  text,  Adminitlralora  and  EzeEottm:  An  ad- 
lad  irhich  is  fnlly  Bastained  by  the  an-  ministrator  cannot  be  sued  in  the  same 
Ihorities.  actiOD  io  bis  iodividnal  and  in  his  repre- 
[^Guardiant :  "  The  administrator  of  a  Mntative  capacity,  nor  can  a  complaint 
gnardiBn  is  a  Decenary  party  to  a  sait  in-  agtunst  him  aii  a  representative  be  amended 
rdviDgan  acconnt  of  thegnardiaDBbip":  so  as  to  conatitote  an  actioc  aeaingt  him 
Brusell  d.  Silva  (1897),  SO  S.  C.  181,  S7  atonindiTidnal :  Sterrett  p.  Barker  (IS97), 
B.  E.  622.  In  ■  proceeding  to  determine  119  Cal.  492.  51  Pac  695.  In  an  action 
whether  certain  additional  credits  should  against  execntott  de  son  lort,  the  complaint 
be  alloired  to  a  Temoved  guardian,  the  shonid  he  against  them  aa  eitecntort  geit 
iioardian  is  not  a  necessary  party:  Wil-  erally;  First  Nat.  Bankf.Le«is{lS9S],  IS 
kh'i  Gurdianship  (1902),  40  Ore.  353, 68  Utah,  84, 41  Pac.  713.^ 
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§  257.  "  360.  VI.  Aotloiu  against  Coiporattona  aad  BtooUioldsn 
and  between  Paita«n.  Introdactory.  Actions  to  wiad  up  tbt 
affairs  of  corporations,  and  those  permitted  by  creditors  against 
stockholders  to  enforce  a  personal  liability  of  the  latter,  depend 
so  entirely  apon  special  statutory  provisions,  and  these  are  so 
different  in  different  States,  that  no  general  rule  can  be  laid  down 
concerning  them  which  shall  be  a  part  of  .the  common  procedure. 
In  fact,  the  subject  does  not  strictly  belong  to  a  treatise  upon  the 
principles  of  the  codes.  I  have  collected  some  cases,  however. 
which  indicate  the  tendencies  of  the  courts  in  the  various  States.' 

§  258.  *  361.  Receiver!.'  Crediton.  Dlreotora.  An  insurnDce 
company  became  insolvent,  and  a  receiver  was  appointed  to  wind 
up  its  affairs.  While  it  was  in  an  insolvent  condition,  the  direc- 
tors had  declared  dividends  which  had  been  paid  to  stockholdeis. 
Certain  creditors  brought  separate  actions  against  individual 
stockholders  to  recover  back  the  dividends  so  paid  and  received, 
which  actions  were  pending.  In  this  condition  of  affaiis  the 
receiver  instituted  a  suit  against  all  the  stockholders  to  compel  a 
repayment  of  all  the  illegal  dividends,  and  made  the  above-men- 

'  As  exftinplei,  see  Chue  v.  Vander-  id  an/  other  conrt  without  the  conwni  of 

bilt,  62  N.  Y.  307  ;  Osgood  v.  Mogaire,  61  the  sppoiDting  cooit :  Smith  v.  St.  Lonu, 

id.  524;  Westcott  v.  Fargo,  61   id,    542;  etc  Ry.  Co.  (1S99),  ISl  Ho.  391,5i  S.  tT 

Hacklej   c.    Draper,   60  id-  SB  ;  Hun  v,  37S.     A  peraoaal  tax  usessed  ajjaiml  Iht 

Car;,  S3  id.  65;   People  f.  Albanj  &  Vt.  corponUiou  cannot  be  collected  in  an  action 

R.  Co.,  77  Id.  S32;  Watkini  u,  Wilcox.  4  against  the  receiver  peraanallT,  initiaiErd 

Hon,  220;  Fierce  v.  Milwaokee  Constr.  nadei  O.  S.   18M,  {  1569:  ^aui  v.  Ral 

Co.,  38  Wis.  233  Rirer.  etc  Co.  (IS9T),  69  Minn.  131,  '-i 

'  ^Action*  6y  and  againit   Rtceintrt :  N.  W.  60.    A  receiTcr,  in  order  to  iniin 

A  corporation  which  ha^  passed  into  a  re-  tain  an  action,  must  allege  facta  sho*iDi: 

ceiver's  hands  is  no  longer  capable  ol  saing  hi*  appointment,  bj  what  jnrisdictioD  Ih 

or  being  sued,  and  should  not  be  joined  was  appointed,  and  enongh  of  thepronf^ 

with  the  receiTer  :  Idaho  Gold  Redaction  in^  to  show  that  his  appointment  ni 

Co.  V.  Croghan  (1899),  6  Idaho,  471.  56  le^  and  the  allegationa  most  be  mut 

Pac.  IG-I;  Ueland  v.  Haagan  <I897),  70  with  snfflcieiit  certaintj  to  admit  oi  bdn^ 

Minn.  349,  73  N.  W.  169.    A  receiver  ap-  tnversed  :    Rhorer   e.    HiddlMboro  Co 

pointed  io  another  Stale  has  a  right  to  (189B),  103  K;.  146,  44  S.  W.  448. 
maintain  an  action  in  the  conrta  of  Ken-         "  The  failure  of  a  party  to  obtain  lean 

tacky  ;  Hallam  a.  Ashford  (I90S),  K7.,70  of  the  conrt  to  sne  a  receiver  i^poinlcd  bj 

S.  W.  197.     A  receiver  is  a  Btrangei  to  all  it,  does  not  afEect  the  juriadietion  d  tin 

proceedings  ioititnted  before  his  appoint-  court  in  which  the  suit  is  bnnight.  (o  bcai 

ment,  and  remains  a  stmnger  notil  made  and  determine  the  matter.    The  nqnin- 

a  party  by  the  conrt,  and  the  action  may  ment  is  for  the  proMctjon  of  the  rccci'n. 

legally  proceed  to  jadgraent  without  his  and  if  he  makes  no  objection  to  tbt  ni( 

being  made  a  party :  St.  Lonis,  etc.  Ry.  being  bronghl  without  leave,  it  is  difficsk 

Co.  V.  HoUaday  (1895),  131   Mo.  440,  33  to  perceive  why  Bnyone  else  ihonld  \* 

S.  yf.  49.    A  receiver,  being  an  officer  of  permitted  to  do  so " :   Tobias  v.  TobiM 

the  court  appointing  him,  cannot  he  sned  (1B94),  51  O.  St  519,  38  N.  E.  31TJ 
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joned  creditors  defendants,  asking  against  them  an  injunction 

0  restrain  the  further  prosecution  of  their  actions.  It  was  held 
)y  the  New  York  Court  ol  Appeals  that  the  receiver  could  main- 
ain  Bucb  an  action;  that  the  creditors  could  not;  that  all  the 
itockholdeis  were  properly  sued  together; '  and  that  the  creditors 
n-ere  properly  joined  so  as  to  restrain  their  proceedings  and  avoid 

1  circuity  of  action,  and  settle  the  whole  in  one  controversy.*  A 
stockholder,  suing  on  behalf  of  all  the  others,  instituted  an  action 
igaiDst  a  railroad  company  to  compel  the  declaration  of  a  divi- 
dend, alleging  that  funds  were  in  its  hands  sufGcient  and  appro- 
priate for  that  purpose.  The  action  was  dismissed  because,  if 
sustainable  at  all,  it  should  have  been  against  the  directors,  who 
were  the  managing  trustees,  and  whose  duty  it  was  to  declare  a 
dividend,  if  any  such  duty  existed.' 

§  259.  *  362.  JndgoMtit  Cradltota.  Btooklioldara.  In  a  suit  by 
judgment  creditors  of  a  corporation  (on  behalf  of  all  others  who 
should  come  in)  E^inst  the  stockholders,  who  were  made  liable 
by  statute  for  the  debts  of  the  company  in  specified  contingencies, 
certain  other  judgment  creditor  were  united  as  defendants. 
Upon  a  general  demurrer' interposed  by  them,  tbey  were  deter- 
mined to  be  neither  necessary  nor  proper  defendants.  They 
should  have  been  joined  as  plaintiffs,  if  at  all ;  but  this  was  not 
necessary,  and  the  complaint  contained  no  allegation  that  they 
had  refused  to  unite  in  that  manner.*  In  Ohio,  under  statutes 
making  stockholders  liable  to  judgment  creditors  when  the  ordi- 
nary legal  remedies  against  the  corporation  have  been  exhausted, 
it  has  been  held  that  all  the  stockholders  must  be  united  as 
defendants,  and  proceeded  against  in  a  single  action.^ 

'  CAtI  pT0p«rl7  laed  togethar  in  tctiOD  ■  Kamea  d.  Rochester  &  0.   Val.  B. 

to  enforce  itock  limbility,  stbd  wheo  resi-  Co.,  4  Abb.  Pr.  n.  i.  lOT,  per  T.  A.  John- 

d«DC  in  dilteKiit  conntiw :  Oftiaej'  v.  Oil-  iod  J.     ^In  >□  action  to  compel  a  cot- 

•on  (1897),  149  Ind.  58,  48  N.  E.  633.  poratioo  to  deliret  ihareB  of  itock,  tlie 

C<n(ni,in  Kell  D.  Lnnd  (IS96),e9  la.  153,  diracton   are  proper   bnt  not   neceuarj 

69  N.  W.  593.    Held  in  Waller  u.  Hsmer  parties :  Wells  v.  Green  Bay,  etc.  Canal 

(1903),  65  Kan.  168,  69  Pnc  185,  that  all  Co.  (1895),  90  WU.  442.  64  N.  W.  69.] 

»ho  were  within  the  jurisdiction  of  the  *  Toung  v.  N.  Y.  &  Liv.  8.  S.  Co.,  10 

court  most  be  brought  in.   See  also  Rjan  v.  Abb.  Pr,  229,  per  Hogeboom  J. 

Ja<^jnes(I8e4),I03CaI.>B0,3TPac.l86.]  ■  Umsted  v.  Bnikirk,  17  Ohio  St.  113. 

'  Osgood  B.  Laytin,  5  Abb.  Pr.  h,  s.  1 ;  Contra,  Thompson  v.  Lake.  19  Sev.  103, 

[Vm  Pelt  D.   Gardner  (1898),  54  Neb.  IIS;  Hatch  d.  Dana,  101  U.  S.  310;  Baioea 

T01,  75  N.  W.  874;  Gianalla  d.  BIgelo*  u.Babcock  (Cal.,  Sept.  1891).  SJ  Pac.  R. 

(IB97),96  Wis.ies,  Tl  N.  W.  Ill  ;  Smith  674.    That  the  corporation  isnotaneces- 

c.  I)ickiii«oD  (1898),  100  Wis.  S74,  76  iary  pafQ'  to  mich  an  action,  see  Flonr 

H.  W.  766.3  City  Hat.  Bk.  ».  Wecluelberg,  45  Fed. 
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§  360.  *  863.  Con>oratton,  Offloen,  and  AaslgoM.  Ad  action  by 
stockholders  of  a  bank  against  the  president  and  other  officers, 
the  corporation  itself,  and  an  assignee,  alleging  fraud  and  viola- 
tion of  duty  by  the  ofGcers,  misapplication  of  funds  terminatiDg 
in  a  fraudulent  assignment,  and  praying  that  the  assignment 
might  be  set  aside,  the  ofGoers  removed,  a  receiver  appointed, 
and  the  bank  wound  up,  was  sustained  in  Minnesota  as  being 
within  tlie  jurisdiction  of  an  equity  court,  and  was  declared  to  be 
brought  against  the  proper  parties.^  In  a  similar  action,  based 
upon  the  same  facts,  and  asking  for  a  removal  of  the  officeis,  the 
appointment  of  a  receiver  to  take  charge  of  the  assets,  and  for  an 
election  under  the  direction  of  the  court,  the  corporation  was 
held  to  be  a  necessary  party  defendant  as  well  as  the  officen 
implicated.^ 

§  361.  *  S64.  Autsnor  of  Stook.  Rule  In  Indiana.  In  New  Tork. 
The  bolder  of  stock  in  a  corporation  assigned  it  to  a  creditor  as 
collateral  security  for  the  debt,  and  this  creditor  in  turn  assigned 
or  pledged  the  security  to  a  third  person.  The  latter  having 
commenced  an  action  to  enforce  his  right  of  property  against  the 

Rep,  M7 ;   Sleeper  d.  Goodwio,  67  Wis.  neceesar;  part;,   when   iuolTcnt,  ii  u 

577,  566;   Nolan  v.  Htteo,  44  Min.  47S.  action   bj  a  receiver  to  recoTer  waatj 

Id  b  bill  bj  crediCors  of  a  corporatiOD  to  belODging   to    the    corporation    frnm  i 

enforce  tbe  liability  of  a  Mockholder  for  third  partj :  Neali*  n.  Am.  Tnbe  k  Inn 

bis  unpaid  sabecription,  the  corporation,  Co.  (IB^)>  1^  ".  Y.  43,  44  N.  E.  H4. 

if  it  Btill  exiBts,  is  a  oeceBsary  party :  Pat-  The  corporation  ia  an  indiBpensable  pit> 

terson  v.  Lynde,  IIS  lU.  196,     [All  the  defendant  in  a  Bnit  to  marahal  ita  ineti: 

Btockholden  and  at!  the  crediton  miut  be  Steele  Lnmher  Co.   v.  Lanrau  Lniibei 

made  parties :  Van  Pelt  it.  Gardner  (1396),  Co.  (1896),  96  Ga  329,  24  S.  E.  7SS. 
54  Neb.  701,75  N.  W.  S74;  Gianella  v.  Inanactioti  bystockholdenagainntbe 

Bigelow  (1897),  96  Wis,  169,  71  N.  W.  director«of  acorporation  foranaccomtiiK 

lllj   Gainej  It.   Gilson   (189T),  149  Tnd.  for moneysreceireilfromaiiiinpropcruli 

56,  48  N.  E.  633  (even  where  thej  reside  of  stock,  where  one  of  the  defeadanta  diei 

in   different   connties),  bnt  see  contrary  pending  the  anit,  his  administrator  nnj 

rale  in  Kell  v.  Lnnd  (189G),  99  la.  153,  66  be  snbetitatsd  witbont  fn*^  ''■■  *"  * 

N.  W.  593,  where  it  is  held  that  each  misjoinder :  Morgan  v.  King  (1900),  V 

stockholder  is  entitled  to  a  separate  action  Colo.  539,  63  Fac  416.3 
in  the  county  of  his  residence.^  '  French  v.  GiSord,  30  Iowa,  146,  IM. 

1  Mitchell  V.  Bank  of  St.  PanI,  7  Min.  See  also  Wiekersham  v.  CrittendCB,  U 

S52.     [The  corporation  is  not  a  necessarj'  Cal.  17,  33 ;  Swan  Land  ft  Cattle  Ca  t. 

party  in  a  init  bj  the  receiver  of  a  corpora-  Frank,  39  Fed.  Bep.  456.    [In  J.  K.  On 

tion  against  the  stockholders  to  recoTer  Co,  d.  Kimbrongh  (1896),  99  Oa.  ltS.U 

the  amount  of  their  liability  for  tbe  debts  S,  E.  S04,  the  conrt  said :  "  Allboagh  u 

of  tbe  corporation ;  Moorec.  Ripley  (1698),  aqaitable  petition  may  mention  tbe  nimt 

106  Ga  556,  32  S,  E.  G47.     Corporation  of  a  corporation  and  contain  a  pnycr  for 

not  a  necessary  party  in  a  snic  by  corpo-  certain  relief  against  it,  aoch  corporstioii 

ration  creditors  to  enforce  unpaid  stock  is  not  a  party  to  tbe  petition  wfaere  tbm 

Bubscriptions:  Van  Pelt  o.  Gardner  (1898),  is  no  prayer  for  proccM  ai  to  it."^ 
54  Neb.  701,  75  N.  W.  674,    Nor  is  it  a 
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coiporatioQ  alone,  it  was  decided,  in  Indiana,  that  both  of  the 
assignors  were  neceasaiy  defendants  under  the  special  provisions 
of  the  code  of  that  State,  which  requiie  the  assignois  of  things  in 
action  not  negotiable  to  be  made  parties  in  a  suit  by  the  assignee.^ 
But  in  New  York,  where  the  debtor,  defendant  in  an  action  by 
an  asBignee  of  the  demand,  was  entitled  to  an  accounting  with 
the  assignor  in  respect  of  the  claim  sued  upon,  in  order  to  ascer- 
tain in  iact  whether  any  such  claim  existed,  and  applied  for  an 
order  biinging  him  in  aa  a  defendant  for  that  purpose,  it  was 
held  that  such  assignor  was  neither  a  necessary  nor  a  proper 
party,  and  could  not  be  brought  in.*  The  courts  of  New  York 
seem  to  have  established  the  rule  under  the  code  for  that  State, 
that  an  assignor  of  a  tiling  in  action  is  never  a  proper,  much  less 
a  necessary,  defendant  in  an  action  by  the  assignee,  even  when 
the  plaintiff's  contention  depends  upon  the  legal  relations  and 
liabilities  existing  between  the  defendant  —  the  debtor  —  and  the 
assignor.  This  doctrine  is  entirely  contrary  to  that  which  pre- 
vails in  many  of  the  States,  and  which  is  sanctioned  by  their 
codes  and  approved  by  their  courts;  and  it  seems  to  be  equally 
opposed  to  the  former  doctrine  of  equi^,  which  permitted,  if  it 
did  not  require,  the  presence  of  the  assignor  in  all  cases  where 
the  assignment  did  not  convey  a  legal  title,  and  especially  where 
an  accounting  or  other  settlement  of  matters  in  dispute  between 
the  assignor  and  the  defendant  was  necessary  in  order  to  ascertain 
the  amount  of  the  plaintiff's  demand.* 

§  962.  *  365.  Aooonntlng  by  one  PartBcr  agalnat  uioth«r  *  and 
by  Borviviiig  Fartnor.  In  an  action  virtually  of  accounting  by  one 
partner  against  another  to  recover  the  plaintiff's  share  of  the 
assets  or  profits,  and,  a  fortiori^  when  the  action  is  confessedly 
one  for  accounting,  all  the  partners  must  be  defendants.^  This 
special  rule  assumes  that  there  has  been  no  settlement,  no  bal- 
ance ascertained  and  agreed  upon,  so  that  a  simple  action  at  law 

>  Ind.  &  HL  Cent.  R.  Co.  s.  HcEenian,  *  Storr'a  Eq.    FL  {  1&3,  and  notea ; 

»ln(l.63.  1  Dan.  Ch.  PI.  (4th  Am.  el),  pp.  197- 

*  Allen r.Smitb.IGN.T. 415.    Se«slao  199,  and  notes;  Miller  v.  Bear,  3  Paige, 

Andnvi  v.  Gilleapie,  47  N.  Y.  487,  vhiob  467, 46S ;  Whitney  d,  HcKinae;,  7  JobiiB. 

holdi  tliat  the  mortgagee  who  sMigned  Ch.  144;  Trecothick  a.  Anttia,  4  Maaon, 

tK«  mortgage  ia  not  a  proper  defend&nt  41^44. 

in  as  nctioD  to  foreclose,  even  though  the  *  [See  j  *  104,  and  caaea  cited  in  the 

dcleace  pleaded  by  the  mortgagor  ia  that  DOtes  io  that  uctioD.] 

of  mietake  in  drawing  the  mortgage,  and  *  Dock  v.  Abbott,  24  Ind.  349 ;   Set- 

piaji  the  relief  of  reformatioii.  temhre  o.  Fatnam,  SO  Cal.  490. 
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could  be  maintained  therefor  by  one  partner  against  another,  but 
the  situation  is  such  that  an  action  for  an  accounting  is  the  only 
relief  given  by  the  law.  In  such  equitable  action  all  the  p;irt- 
ners  are  necessary  parties.  A  partnership,  being  engaged  in  the 
business  of  buying  and  selling  lands,  for  purposes  of  convenienie 
had  all  the  titles  taken  in  the  name  of  one  member  of  the  finn. 
He  died,  being  at  the  time  thus  the  apparent  owner  of  bmls 
which  were  actually  finn  property.  An  action  by  the  sunivor 
for  an  account  and  settlement  was  properly  brought  against  tlie 
heirs,  widow,  and  administrator  of  the  deceased;  these  persons 
were  all  held  to  be  necessary  parties.' 

§  263.  *  366.  Vn.  Aotiona  for  8p«oiSo  Fwfotmanoa.  Conflict  ol 
Opinion  hereia.  It  is  the  established  rule  of  equity  procedure 
that,  in  the  ordinary  and  direct  action  to  compel  the  spefiiie 
performance  of  a  contract  for  the  sale  of  lands,  the  parties  to  the 
contract  themselves,  or  the  persons  who  have  become  suhstituteii 
in  their  place,  as  the  heirs,^  and  under  certain  circumstances  tlie 
executors  or  administratore,  are  the  only  proper  parties  plaimiff 
or  defendant.  A  suit  for  the  purpose  of  obtaining  this  special 
relief  cannot  be  combined  with  a  cause  of  action  for  relief  against 
other  persons  claiming  an  interest  in  the  same  land;  in  other 
words,  this  action  cannot  be  made  to  determine  the  titles  of 
other  claimants,  nor  to  foreclose  the  liens  of  subsequent  incum- 
brancers.*   This  well-settled  rule  has,  however,  been  departed 

1  Graj  V.  Falmer,  9  Cal.  61S.    But  th«         ■  Twkel  r.  StrwU.  3  Wj.  ft  Cr.  63.  i». 

hein  of  a  devisee  of  the  deceased,  it  haa  pei    Lord    Cottenham,  Chan. ;    Mule  r- 

beeD    held,    are    not    neceBaory    parties :  Smith,  Jacob,  490,  494,  per  Lord  Eliiii, 

Van  Aken  v.  Clarke,  82  Iowa,  256.     [^lu  Chan. ;  Wood  d.  White.  4  My.  ft  Cr.  *'■<>■- 

an  actioD   againat  a  receiver  of  a  part-  Itobertaon   t>.  Gr.  Western   Rj.  Co..  10 

uerahip   ou  a  contract  made  bj  him  as  Sim.  aU;   Fagan  v.  Barnes,  14  Fli  i3. 

receiver,  the  auiviiiug  partner  is  not  a  SI;    Knott  v.    Stephens.    3    Oreg.  2«»: 

□ecessarvparty:  Paintert).  FaiDteT(1903),  Monlton    v.   Chafee,   32    Fed,   Kep.  K: 

138Cal.'231,?l  Pac.  90.     And  where  one  Ashlej   v.    Little    Rock    (Ark.    IBM],  l> 

partner  in.-'litutes   proceedings  for  a  re-  S.  W.  1058 ;  Washburn  &  M.  Man.  Co.  r. 

ceiver  of   partueraliip   asseu  lo  prBTent  Ciiicago  G.  W.  F.  Co.,  109  111.  71-   I" 

Another  partner  from  wasting  them,  firm  Tasker  v.  Small,  mortgagees  of  Ibe  lauJ 

creditors  are  not  necessary  parties:  Allen  were  held  to  be  improper  defenilauu.   hi 

V.  Coulcy  11898).  53  S.  C.  414,  31   S.  E.  another  case,  a  tenant  of  the  vendor  in  p*- 

634.]  session  was  declared  an  impniper  pn.'- 

'  Qlt  was  held   in   Salinger  v.  Gdud  All   persons    interested    in    the  inlijn't- 

(1895),  61   Ark.  414,  33  S.  VV.  9S9,  that  matter   of   the    action   as   holdei'  of  lli« 

in  a  suit  l>y  the  vendee  of  land  (or  Bpeciftc  legal  or  equitable  titles  to  the  premiss  m 

perfurmnnce  of  the  contract  of  sate,  the  question  were   declared   to   be  nc-i*^,' 

heirs  of  the  deceased  vendor  are  necessary  parties,  plaiuiiff  or  defendant  in  Mi-fi'iif 

parties.]  v.  Lawrence,  6  N.  T.  Sup.  Ct  392, 3«- 
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rom  by  Bome  State  courts.  Thus,  in  a  case  decided  by  the 
lupreme  Court  of  Minnesota,  a  contract  to  convey  land  had 
leeD  given,  and  the  vendee  had  gone  into  possession.  Subse* 
luently  to  the  execution  of  the  agreement  and  the  change  of 
lossession,  certain  persons  had  recovered  judgments  against  the 
'eador,  which  they  claimed  to  be  liens  upon  the  land.  These 
udgment  creditors  were  held  to  be  proper  defendants  in  the  suit 
or  a  specific  performance  brought  by  the  vendee  for  the  purpoee 
)f  catting  off  tfaeii  rights  of  redemption,  it  being  assumed  that 
,heir  liens  were  subordinate  to  the  vendee's  rights.'  And  it  was 
leH  in  a  recent  case  in  California  that,  in  an  action  to  compel 
;he  specific  performance  of  such  a  contract,  —  the  land  being  an 
imdivided  share  of  a  specific  tract,  — all  persons  subject  to  the 
rendee's  equities,  and  holding  adversely  to  him,  must  be  made 
defendants.' 

§  264.  '  367.  Hold«r  of  Advana  Claim.  Penonal  RsprMsntatlvo 
of  OecMwad  Tandor.  Helra.  Hew  Tork  and  Ioitk  Caae*.  In  a 
somewhat  peculiar  case  recently  decided  by  the  Supreme  Court  of 
New  York,  a  person  holding  a  subsequent  and  adverse  claim  to 
the  plaintiff  was  declared  to  be  a  necessary  defendant  to  a  com* 
plete  determination  of  the  issues.  The  action  being  brought  to 
procure  the  specific  performance  of  a  land  contract  made  between 
the  plaintiff  and  the  defendant,  the  complaint  alleged  that  the  de- 
fendant had  made  a  subsequent  contract  to  convey  the  same  land 
to  F.,  and  prayed  an  injunction  restraining  defendant  from  making 
a  conveyance  to  F.  Upon  this  allegation  and  prayer  for  relief, 
it  was  held  that  such  subsequent  vendee  was  a  necessary  party.* 

'  Stager  o.  Bans,  4  Minn.  141,  US,  ■  FnUeiton  v.  McCnrdf,  4  Lans.  13a. 

per  Emmet  J.    The  jadge  made  do  Bug-  When  A.  ttgtMa  to  courey  to  B.,  tuid 

gutiou  of  t,  doDbt  whether  these  crediturg  afterwards  convef  s  to  C.,  who  has  notice 

'en  prapn  parties.    Tbe  whole  ducua-  of  the  prior  contract,  C.  is  a  oeceasaiy 

•ion  tmsed  upon  the  question  whether  defendant  ia  an  action   by  the  origriiuU 

tbe  general  allegatioii  of  the  plaintiff,  that  vendee  to  compel  a  specific  perfonuance. 

ttuj   "clumed   an    interest,"    etc,   was  Stone  ir.  Backnet,  IS  Sm.  £  M.  73;  Daily 

enongh.    Tbej  were  likened  bj  the  court  e.  LiCclifield,  10  Mich.  S9 ;  Spence  c.  Hogg, 

t°  junior  incnmbrancers  in  a  mortgage  1  Coll.  235;  Atchison,  T.  &  S.  F.  By.  Co. 

'°ndcienre.    None  of  the  aathorities  last  v.  Beotoo,  4S   Kan.  698.    One  to  whom 

cited  were  mentioned.  the  vendor  had  auigned  tbe  contract  u 

'  Agardc.  Valencia,  39  CaLS93.    This  collateral  secarity  was  held  to  be  a  proper 

<xe  is  somewhat  pecoUar,  and  tbe  facli  defendant  in  Batler  n.  Gage  (Colo.  Sup. 

^  eiceedingly  complicated.     The  dect-  1SS9),  33  Fac.  R.  463.    (^See  also  Water 

tion  certainly  seems  to  coaHict  irith  the  Supply  Co.  v.  Soot  ()89S),  96  Kan.  187, 

general   rale    as    established    by  eqnitj  4S  Pac.  TIS,  where  the  conrt  in  the  sylla- 

eouii,  and  u  stated  in  the  text.  boa  Mid :  "  Where  A.  makes  a  writteu 
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Where  the  vendor  has  died,  and  the  vendee  hroaght  his  aftion 
against  the  sole  heir  at  law  of  the  deceased,  but  conceded  in 
bis  complaint  that  the  entire  purchase-money  had  not  bet^n 
paid,  and  averred  a  tender  and  a  readiness  to  pay,  the  adminis- 
trators of  the  vendor  were  held  to  be  necessary  defendants  in 
New  York.^  It  would  appear  from  the  reasoning  of  this  ca?e 
that  its  decision  is  confined  to  the  single  case  in  which  the  vendor 
has  died  before  the  purchase-money  has  been  entirely  paid,  and 
in  which  the  same  remains  unpaid  up  to  the  time  of  commeDeiiig 
the  action.  If  the  purchase  price  has  been  paid  in  full,  either  to 
the  vendor  dunng  his  lifetime,  or  to  his  administrators  after  hhi 
death,  then  his  heirs  would  seem  to  be,  in  general,  the  only 
necessary  parties  defendant,  his  personal  representatives  not  then 
having  any  interest  in  the  controversy.'  In  the  face  of  a  statute 
providing  that  an  action  for  a  specific  performance  of  a  land 
contract  may  be  brought  against  the  executor  or  administrator  of 
a  deceased  vendor,  and  that  other  parties  are  not  necessary-,  but 
may  at  the  discretion  of  the  court  be  brought  in,  the  Supieme 
Court  of  Iowa  has  held  that  such  personal  representatives  are  nut 
necessary,  but  only  proper  parties;  that  in  the  absence  of  tlie 
statute  the  heirs  of  the  vendor  are  the  only  proper  or  passible 
parties;  and  that,  the  langu^e  of  the  statute  being  permissive, 
it  will  not  be  construed  to  make  the  adminiutrators  or  ezecut^ra 
necessary  defendants.' 

contract  for  a  ude  of  Teal  property  to  B.,  Champernowoe,  9   Price,   130.     S«f  iI^ 

which  ia  forthwith  placed  on  record,  «iid  Lowr;  o.  JacksoD,  ST  S.  C.  318 ;  Si»>ei 

Afterwards  convefS  the  property  to  C.,  o.  Baker,  66  Ala.  39!;  BoustoD  r.  Blatt- 

who  bavB  with  constractive  notice  of  the  mao,  66  AU.  5S9  ;  Coffej  r.  Morwooil.  !I 

rights  of  B.,  Doder  hifl  coutraci,  Ml/,  that  Ala.   513;    Walters   v.  Walten,  I3£  IIL 

an  action  to  compel  a  coureyaoce  of  the  467,    If  the  xendor  ansi  the  hein  alinc 

legal  title,  after  full  perforaiaece  of  hia  of  the  docensed  vendee,  the  Utter  cm  in- 

part  of  the  contract  bj  B.,  maj  be  main-  aiM  npon  the  adminiitraton  being  bmai^ai 

tained  ogainat  C, and  that  A.  Is  not  an  in.    Story's Eq.  PI.  }  177;  Cocke.  Euu. 

indiepeiiBable  party  to  ttie  aclion."3  9  ferg.  3S7.    The  vendor  and  the  ynita 

1  Potter  V.  EUice,  4S  N.  T.  321,  333.  having  both  died,  the   heirs  and  wkIov 

See  also  Thompson  v.  Smith,  63  N.  T.  of  the  latter  bronght  a  aoit  agaiasi  iti« 

301 ;  Rain  v.  Roper,  IS  Fla.  131 ;  Botler  devisees  of  the  vendor  to  whom  the  \mi 

V.  Gnge  (Colo.  Sup.  1889),  23  Pac.  R.  462,  had  been  devised,  and   the  partiea  'tt 

'  All  the  heirs  of  adcceasod  veadoraM  all  held  to  be  proper,  in  Peters  o.  Inaft. 

Deces.aary  defendants  in  the  action.   House  SS  Iowa,   512,  518;    see  cases  ciied  b^ 

r.  Dexter,  9  Mich.  246 ;  Duncan  v.  Wick-  Miller  J.  at  page  SIS.     Wben  the  oblic'f 

liffe,  4  Scam.  453.    See  also  Rogers  v.  in  a  title  bond  has  died,  his  heirs  ii  b* 

Wulfe,  104  Mo.  I.  Me  necessary  parties  to  a  suit  by  hia  ft' 

*  Judd  i>.  Moseley,  30  Iowa.  433,  437;  sonal  representatives  to  labject  the  l^'i 

Story's  Eq.  PI.  %%  160,  177;  Champion  n.  to  the  payment  of  the  pnrchise-miiiits 

Bruun,  6  Johua.  Ch.  403 ;   Townseud  t>.  Orabb  v.  Lookabill,  100  N.  C.  267- 
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§  365.  *  368.  Filor  Hortcasae.  Af«nt  of  Vandor.  P«raoi)  Mak- 
ag  RadamptioD.  In  an  action  against  the  yendor  to  compel  the 
ipecilic  performance  of  his  contract,  the  plaintiff  united  with  him 
IS  co-defendants  the  holders  of  two  prior  mortgages  embracing 
;he  land  agreed  to  be  conveyed,  which  bad  been  given  bj  the 
rendor,  alleging  in  bis  complaint  that  the  vendor  had  agreed  to 
3ay  off  and  remove  these  mortgages,  and  that  they  included  other 
lands  in  addition  to  that  claimed  by  the  plaintiff,  which  were 
sufficient  to  satisfy  the  demand  secured  thereby,  and  praying 
that  the  mortgagees  might  be  compelled  to  sell  such  other  lands 
flret.  The  New  York  Court  of  Appeals,  however,  held  that  these 
mortgagees  could  not  be  joined  as  co-defendants  in  the  action.' 
When  in  the  contract  for  the  sale  and  conveyance  of  land  the 
vendor  appointed  a  certain  person  as  his  agent  to  make  and 
deliver  a  deed  in  his  name  to  the  vendee,  and  directed  the  agent 
to  execute  and  deliver  the  same,  and  neither  the  vendor  nor  the 
agent  complied  with  the  terms  of  the  agreement,  an  action 
brought  against  the  vendor  and  the  agent  as  co-defendants  was 
held  to  be  improper,  and  the  agent  was  declared  not  to  be  a 
proper  party  in  any  aspect  of  the  case,  since  he  had  no  interest 
in  the  controversy  adverse  to  the  plaintiff.'  Land  had  been  sold 
at  execution  sale,  and  afterwards  redeemed  in  alleged  compliance 
with  the  statute  which  prescribes  the  manner  of  redemption. 
The  purchaser,  denying  the  validity  of  the  redemption,  brought 
an  action  against  the  sheriff  alone  to  compel  an  execution  and 
delivery  of  the  deed,  and  this  action  was  held  insufficient;  it 
Bhould  have  embraced  the  person  who  made  the  redemption,  and 
who  claimed  to  hold  the  land  by  virtue  thereof,  as  a  co-defendant 
with  the  sheriff.' 

§  2G6.  *  369.  VXa.  AoUotu  to  qniat  Tltla.  Scopa  of  Statnta 
haiBlii  in  Waatem  Btataa.  Unltiform  Uaa  of.  The  nature  of  the 
action  to  quiet  title  is  such  that  it  is  impossible  to  lay  down  any 
but  the  most  general  rule  in  relation  to  its  parties  defendant. 

'  Chapmao  v.  Wett,  IT  N.  Y.  19S.  joined  nith  B,  in  the  action,  primarilj  aa 

'  Dahoney  c.  Hnll,  30  Ind.  264.  a  plaintiff,  but  if  iiot,tben  asadefeudtuit  j 

'  Cniehj  r.  Davia,  9  lava,  9B.     When  bat  if  the  ogreemeDt  betweeo  B.  and  C.  ii 

llw  readee  Bab-contracts,  then  ii  a  dia-  that  B.  will  conve;  the  laud  to  C-,  then 

dnction  dependiDg  npon  the  nature  of  the  B.  is  the  onljr  necesury  party  in  the  ac- 

nib-contract.     If  A.  agreea  to  conTey  to  tion   against  A.     Alexander  v.  Cana,  1 

B,aiid  the  latter  in  turn  agrees  with  C.  De  G.  &  Sm.  415;  Cbadwiclc  ■>.  Maden, 

■hit  the  conveyance  shall  be  made  bj  A.  S  Hare,  18S ;  B     ■    v.  Walford,  4  Rum. 

dinctl;  U)  him,  — C.,— then  C-  mnat  be  3TS. 
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The  very  object  of  the  proceeding  assumes  that  there  are  other 
claimants  adverse  to  the  pliiintifF,  setting  up  titles  and  interests 
in  the  land  or  other  subject-matter  hostile  to  his.  Of  course  all 
these  adverae  claimants  are  proper  parties  defendant,  and  if  the 
decree  is  to  accomplish  its  full  eflect  of  putting  all  litigation  to 
rest,  they  are  necessary  defendants.'  Originally,  and  indejieiiJ- 
ent  of  statute,  this  particular  jurisdiction  of  equity  was  onk 
invoked  when  either  many  persons  asserted  titles  adverse  to  tliat 
of  the  plaintiff,  or  when  one  person  repeatedly  asserted  his  siDglt; 
title  by  a  succession  of  legal  actions,  all  of  which  had  failed,  and 
in  either  case  the  object  of  the  suit  was  to  settle  the  whole  con- 
troversy in  one  proceeding.  The  action  has,  however,  been 
greatly  extended  by  statute,  especially  in  the  Western  States. 
and  is  there  an  ordinary  means  of  trying  a  disputed  title  between 
two  opposite  claimants.  The  general  scope  of  these  statutes  is 
as  follows:  The  plaintiff  must  be  in  possession  claiming  an  estate 
in  the  lands.'  The  adverse  claimant  or  claimants  must  be  out  of 
possession,  and  must  assert  a  hostile  title  or  interest.  In  this 
condition  the  possessor  of  the  land,  without  waiting  for  any  pro- 
ceeding, legal  or  equitable,  to  be  instituted  againtt  him,  may  Uke 
the  initiative,  and,  by  commencing  an  eqtiitable  action,  m^y 
compel  his  adversaries  to  come  into  court,  assert  their  titles,  and 
have  the  controversy  put  to  rest  in  a  single  judgment  It  is 
plain,  therefore,  that  this  statutory  suit  is  the  converse  of  tlie 
legal  action  of  ejectment.  The  action  to  quiet  title  is  not,  how- 
ever, confined  to  the  ownership  of  lands;  its  use  is  multiform;  it 
may  be  invoked  to  determine  conflicting  rights  over  personul 
property,  and  even  rights  growing  out  of  contract  where  a  multi- 
plicity of  actions  depending  upon  the  same  questions  will  thereby 
be  avoided.  I  shall  now  give  some  illustrations  of  the  action  auJ 
of  its  different  forms.     It  will  be  seen  that  each  case  must  stand 

'  frowning  p.  Smith  (1894),  139  Ind,  had  delivered  posKssion  to  the  gnntft, 

380.  37  N.  E.  540 :  In  a  suit  tot  quieting  nndet  an  agreement  that  a  portion  ot  liie 

title  to  land,  the  omission  of  the  holder  pnrcbwe  price  should  be  deposited  "iTti  i 

of  au  equity  of  reilenipCiaa  as  pnrtv  de-  third  party  to  be  paid  over  after  *  cl "ul 

fencinut  does  not  prevent  the  decree  from  on  the  title  ahoald  bo  remoied,  hw  fsA- 

operutinf;  to  but  and  foreclose  thuso  who  cient   interest  to  maintain   *a  vlion  t' 

were  mnde  parties.^  quiet  title.    See,  also,  Kmczintki  f,  »d«>- 

*  [|Sce,    however,    Stver    b.    Sprapie  dorf  (1898),  99  Wi«.  364,  74  N.  W.  V. 

(ia96),  63  Minn.  4L4,  65  N.  W.  659.  where  where  one  not  in  poeeefision  was  all<"rH 

a   grnut«r  who  hod   conveyed   laud   by  to  maintain  an  action  to  remove  ■  cluiil 

.  watranly' deed  with  fnll  covenant*,  and  from  his  title.]] 
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ntnly  upon  its  own  circumBtances  under  tha  guidance  of  the 
meral  principle  which  requires  all  persona  whoae  rights  and 
terests  could  be  affected  by  the  decree  to  be  made  parties. 
§  267.  *  370.  ninatratloiM  of  Action  and  Ita  Fornw.  The  officers 
f  a  railroad  company,  in  violation  of  their  duty  and  of  the 
larter,  and  with  a  fraudulent  intent,  issued  large  amounts  of 
)urioiis  stock  of  the  corporation,  which  had  all  tha  appearance 

I  the  face  of  being  genuine.  These  issues  had  been  made  at 
ifferent  times,  and  to  various  persons,  and  the  stock  was  a«tu- 
ly  held  by  three  hundred  and  twenty-six  separate  owners,  who 
ad  bought  it  in  the  course  of  business  supposing  it  to  be  genuine, 
lost  of  these  holders  had  commenced  suits  against  the  company 
)  compel  it  to  recognize  the  stock  as  valid  in  their  hands, 
fnder  these  circumstances  the  corporation  began  an  action 
^inst  all  these  three  hundred  and  twenty-eiz  persons  as  de- 
mdants,  to  procure  the  stock  to  be  declared  spurious,  to  enjoin 
le  suits  then  pending,  and  to  determine  the  controversy  at  one 
low.  The  suit  was  sustained  as  a  bill  of  peace  and  to  quiet 
ttle,  and  the  defendants  were  held  to  have  been  properly  united 
a  the  one  proceeding ;  their  stock  was  tainted  (if  at  all)  by  a 
ommon  vice,  and  the  same  fundamental   question  disposed  of 

II  their  claims.'  On  the  same  principle,  the  receiver  of  an 
nsolvent  insurance  company  was  permitted  to  unite  all  the  judg- 
nent  creditors  of  the  corporation  who  were  separately  suing  the 
tockholders  on  their  personal  liability,  and  to  enjoin  their  actions 
a  order  that  the  liability  of  all  the  stockholders  might  be  enforced 
<j  himself  in  the  same  action.^ 

§  268.  *  871.  Soma  Bnbjeot.  In  an  action  to  quiet  title  to 
mds  by  correcting  mistakes  in  deeds  thereof,  all  persons  having 
ny  ioterest  in  the  land,  or  having  any  interests  which  could  be 
Sected  by  the  relief  demanded,  must  be  brought  before  the 

'  N,  T.  tN,  H.  R.  Car.  Bchnjler,  17  Slory'sEq.Pl.  S5  120, 130  e(  «?.;  London 

;.  Y.  593.    Theflnol  reiolt  in«,  tbatttie  u.  Perkins,  4  Bra.  P.  C.  158;  HardcnatlB  u. 

anrt  pronounced  the  stock  Tftlld  ta  ifralnat  Smitbaon,  S  Atk.  2*b  ;  Adsir  c.  New  Riret 

be  compan?,  and  each  defendant  obtained  Co.,  1 1  Ves,  429  ;  Newton  n.  Earl  of  Eg- 

KparsCe  judgment  against  the  pUintiff.  mont,  5  Sim.  130;  Harrison  n.  Steward- 

c.  34N.  Y.  30.    Bills  of  peace  are  some-  son,  S   Hare,   i30;   Hollaed  a.  Baker,  3 

nies  permitted  to  be  brought  against  a  Hare,  68.     See  also  Supervisors  r.  Deybe, 

vt  onlv  of  those  claimin);  adrenel;  to  TT  N.  Y.  S19. 

lie  plaintiff  when  their  number  is  very  ■  Osgood  p.  LB;tiii,S  Abb.  Pr.  m.  s.  1 

irge ;  bat  in  all  such  cues  the  right  must  (Ct.  of  App.). 

e  geneial  among  all  these  claimants. 
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court  as  defendanta.'  When  the  land  has  passed  through  seveml 
owners  by  a  succession  of  conTeyances,  all  the  aeries  of  grantors, 
or  their  heirs  if  they  themselves  are  dead,  are  necessary  defc-iiJ- 
antB.'  In  another  case  involving  the  same  principle,  a  sale  h^nl 
been  made  under  a  power  of  sale  contained  in  a  mort^i^e  of  lami. 
and  a  deed  of  the  land  execut«d  hy  or  on  behalf  of  the  mortgiigte 
to  the  purchaser.  In  the  description  of  the  premises  contaiueJ 
in  this  mortgage  there  was  an  important  mistake,  which  u'us 
repeated  in  the  deed  to  the  purchaser  who  took  the  conveyance 
in  ignorance  thereof.  On  discovery  of  this  error  he  brought  an 
action  to  reform  the  mortgage  aud  his  deed  by  correcting  the 
mistake,  and  made  the  mortgagor  the  only  defendant  The 
Supreme  Court  of  Missouri  held  upon  these  facts  the  mortgagee 
was  a  necessary  defendant,  aud  must  be  brought  in  before  any 
judgment  could  be  rendered.* 

§  369.  '  372.  Cam  in  n*w  York.  The  general  rule  governing 
actions  to  quiet  and  determine  title  to  lands  brought  by  t)>e  one 
in  possession  against  the  persons  who  set  up  adverse  claims  v^ 
clearly  and  accurately  stated  by  the  New  York  Court  of  Apjieals 
in  a  recent  case.  The  proceeding  was  instituted  tinder  a  statuie 
which  corresponds  in  its  important  features  with  the  description 
of  that  class  of  enactments  given  in  a  preceding  paragrafh 
(§*36d).  The  party  in  possession  had  united  all  the  advei^ 
claimants  as  defendants  in  his  suit,  and  this  was  objected  to  as  a 
misjoinder.  The  court  stated  the  doctrine  in  the  following  man- 
ner: "It  is  claimed  on  the  part  of  the  respondents  that  the  plain- 
tiff could  not  unit«  all  the  claimants  as  defendants  in  the  action. 
I  cannot  doubt  that  this  claim  is  entirely  unfounded.  Here  are 
twenty-four  persons  claiming  title  to  this  real  estate.     Tbev  all 

1  [|Iii  Hiiniiibal,  etc.  It.  R,  Co.  u.Nortoni  Me.  SOT.    As  to  o^ceataif  or  pmprr  Jf- 

(1900),  154  Mo.  142,  SS  S.  W.  220,  it  wai  fendanta  in  actioiu  to  correct  nii>iakK  ;ii 

Moght  to  quiet  title  by  having  a  deed  net  inetrumeota,  see  Newman  c.  Uotnt  lu 

aside  which  wasexecnted  by  a  tliird  part/.  Co.,  SOMiim.422,  *2A;  Darhan  r.  Bixh'il, 

Held  that  the  grantoc   and   grantee  o(  47  Ind.  211.    Al«i  Bosh  o.  Hicks,6a  S  T. 

fraudulent  deed  vem  necessarj  paities.^  !98;  Mills  v.  Battrick,  4  Col.  )33;St?<<D- 

=  Flanders  «.    McClanahan,   24    Iowa,  son  P.  Polk,  71  Iowa,  278 ;    Co|ir'«.H  '■ 

486.     See  this  case  for  a  very  elaborate  Griffith  (Neb.  18BB),  36  N.  W.  K(p  Ki: 

discussion  of  the  doctrine  stated  in  the  Roberts  v.  Chamberlain,  30  Kan.  t". 
text ;   but  see   Thomas   v.  Keaaeiy,  S4         *  Hale/  r.  Bafilej,  37  Mo.  36.1.    T'^ 

Iowa,  307  ;  aud  ece  Betkwith  v.  Barges,  court  fiD^f  held  Chat  the  parchui.'Tc'iL'l 

IS  lawa,  303.     Id  an  action  to  reform  a  not  mainUia  anch  an  action  at  ail:  llu> 
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enied  the  plaintiff's  right  upon  the  same  ground,  aud  claimed 
tie  from  the  same  source,  and  therefore  had  the  same  defence 
)  the  action.  It  cannot  he  that  under  the  Revised  Statutes  it 
ould  have  been  necessaiy  for  the  plaintiff  to  have  instituted  in 
ich  a  case  twen^-four  special  proceedings.  Under  the  Revised 
tatutea  these  defendants,  if  they  bad  all  been  in  possession  of 
us  real  estate,  claiming  the  same  title  which  they  set  up  as  de- 
sndantB  in  this  action,  could  all  have  been  united  as  defendants 
1  an  action  of  ejectment;  and  they  could,  if  they  had  chosen  to 
o  so,  all  have  united  in  an  action  of  ejectment  against  the  plaintiff, 
lence  there  was  no  error  in  the  joinder  of  these  defendants."  ^      i 

§  270.  *  3T3.  IX.  AoUoiw  for  Partition.  Th«lr  aanoral  PmrpoM. 
General  Croditon.  Holdsn  of  Iilenm  on  Eottrs  Traot.  The  action  of 
artition  has  been  made  the  object  of  so  many  special  and  vary- 
ng  statutory  regulations  in  the  different  States,  that  it  cannot 
•roperly  be  said  to  fall  within  the  domain  of  the  general  procedure 
s  the  same  ia  established  by  the  codes.  I  shall  only  attempt, 
herefore,  to  point  out  its  general  features  relating  to  parties  de- 
endant,  and  such  as  are  common  to  all  or  several  of  the  States  in 
»hich  the  reformed  system  prevails.  The  primary  object  of  the 
«tiou  is  to  divide  the  land  according  to  their  respective  interests 
imong  the  co-owners.  The  proceeding  may  be  instituted  by  any 
io-owner,  and  all  the  other. co-owners  are  of  course  necessary  de- 
eadants,  and  they  are  in  such  case  the  only  necessary  or  even 
iroper  defendants,  for  the  rights  of  no  other  classes  of  persons 
lould  be  affected  by  the  decree  making  the  division.'     General 

'  Fuher  f.  Hepburn,  48  N.  T.  41,  SS,  the  defeodants  claimed  and  Bxe  reined  their 

iCF  E«rl  J.     Goldamith  c.  QillilSind,  Si  rights  and  iutsreits  Mverallj  and  lepa- 

F'ed.  Rep.  1S4;  Kincaid  c.  McGowtui,  SB  ralelj,  each  to  a  distinct  pait  of  the  shore. 

^S-  91 ;  Ellis  V.  Nonhem  Pac  B,  Co.,  TT  The  qoeation  of  misjoinder  of  parties  de- 

'^'ii.  114  ;  Keens  o.  Gaslin,  24  Neb.  SIOj  feadant  was  preeeoted  bj  demurrer  and 

'ohnsoQ    D.    Robimion,    SO    Minn.    170 ;  aniner.    The  joinder  of  the  several  de- 

itoiy'i  Eq.  PI.   JJ   144,   19B;  SnttoD  D,  fendant*   was   proper.      They   sererallj 

^loDe,  2  Alk,  101  ;  ReTnoldson  c.  Perkins,  claimed  rights  affecting  plaintiff's  right 

^mb.  &64;   Head  v.  Mitchell,  17  S.  T.  appurtenant  to  his  land,  and  their  claim, 

>I<1,  S14,  Z15;   ClemeoB  n.  Clemeos,  37  though  tiDdet  different  patents,  was  from 

N  T.  S9,    [^Heckmani;.  Swett<1S93),  99  ihesame  eoarce,  and  the  injury  to  the 

Cil.  303,  33  Pac.  1099,  was  an  action  to  plaintiff,  as  well  as  their  defence  to  the 

qnin  title  to  a  flihing  privilege.     The  action,  depended  as  to  each  npon  the  sams 

pIsiuiiB  WM  the  owner  of  certain  lands  facts.    Pom.  Rem.  &  Rem.  Rights,  §'372; 

"o  the  north  aide  of  tke  Eel  Hrer,  and  Fisher  b.  Hepburn,  46  N.  T.  41-S»."3 

ibe  defendants  each  sererall;  owned  cer-  ■  [Onlj  a  joint  tenant  or  a  tenant  in 

taiD  hmds  on  the  aonth  side  of  the  same  common  can  maintain  an  action  tor  the 

"'f,  oppoaile  the  plaintiff's  lands.    The  partition  of  real  estate :  Phillips  v.  Dorris 

TOwiiajB;  "  The  conrt  further  found  that  (IBSS),  56  Neb.  B93,  76  N.  W.  5SS.    An 
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creditors  of  any  co-owner,  or  of  any  prior  owner  of  the  whole 
tract  of  land, — as,  for  example,  the  deceased  ancestor  of  the 
present  co-owners,  —  or  of  any  prior  owner  of  part  of  the  LitiJ, 
not  having  obtained  judgment,  and  not  therefore  holding  anr 
Hen  upon  the  premises  or  a  part  of  them,  would  not  be  prof-er 
defendiints  for  any  purpose,  any  more  than  the  general  crolitors 
of  a  mortgagor  in  the  case  of  a  foreclosure.  The  holders  of  litos 
upon  the  entire  tract  to  be  divided,  such  as  judgment  creditors  uf 
the  former  owner,  or  the  holders  of  mortgages  given  by  a  formt-r 
owner,  would  not  be  necessary  defendants,  nor  would  they  Iw 
even  proper  parties  to  the  action.  Their  liens  would  be  utterly 
unaffected  by  the  decree  and  subsequent  division  in  pursuance 
thereof.  As  their  judgments  or  mortgages  were  incumbramcs 
upon  the  whole  land  prior  to  the  titles  of  the  present  co-owiitrs, 
the  division  of  the  real  estate  among  these  co-owners  would  leave 
the  same  liens  undisturbed  and  effectual  upon  the  same  premL^ 
in  their  full  force  and  effect.  The  transaction  would  be  the  SAioi 
in  substance  as  the  conveyance  by  a  mortgagor  of  the  mortgagJ 
premises  to  a  grant«e  who  takes  them  subject  to  the  existing  litD. 
Such  inciunbrancers  are  therefore,  according  to  the  doctrines  of 
equity,  not  even  proper  parties  defendant,  when  the  action  i^ 
simply  for  a  division  of  the  soil. 

§  271.  *  374.  Holders  of  lAaaa  on  Undividod  BharM.  The  c;iie 
of  those  who  hold  liens  upon  the  undivided  shares  of  individii.il 
co-owners,  may  appear  at  first  view  to  be  somewhat  different  fri>ai 
the  one  last  described,  but  it  really  falls  within  the  same  piincipk. 
As  long  as  the  co-owner's  share  remains  undivided,  the  incum- 
brance upon  it  is  equally  vague ;  that  is,  it  is  not  a  lien  Ufwn  anj 
specific  and  determined  part  of  the  whole  common  tract,  but  up-iQ 
an  undivided  and  undistinguished  fraction  of  it.  As  the  sin;:!* 
co-owner  himself  cannot  say  of  any  particular  spot  of  the  territorj 
in  question,  "  Thia  is  mine,  I  am  entitled  to  the  exclusive  posse<- 
sion  of  this,"  so  his  judgment  creditor  or  mortgagee  cannot  s.iy 
of  any  particular  lot,  "  I  have  a  lien  upon  this,  and  can  enforce 
that  lien  by  selling  this  specific  portion."  The  sole  effect  of  tlie 
decree  and  the  decision  in  execution  thereof  is  to  allot  a  ceruin 
specified  and  determined  piece  of  land  to  the  co-owner  in  pl-i^e 
of  his  former  undefined  share,  and  to  transfer  the  lien-holdci' 

aiimiuistrotor  of  a  decanaed  joint  tennot    Throckmorton  d.  Pence  (1893),  I!'  ^^ 
u  uut  a  proper  paciy  Cu  ft  paniciau  snit :     60,  35  S.  W.  B43.J 
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ncumbrance  to  this  specified  and  determiaed  portion  o£  the 
loil.  The  incumbrance  itself  is  neither  increased  nor  diminished 
□  amount;  it  is  merely  changed  from  its  floating  to  a  fixed 
:;hariicter.  It  is  plain,  therefore,  that  the  incumbrancer  thus 
lescribed  has  no  real  legal  or  equitable  interest  in  the  parti- 
tion suit  when  the  same  is  inslAtuted  and  carried  on  to  its  end  for 
the  mere  purpose  o£  dividing  the  land  among  the  co-owners.  Hia 
rights  are  unaffected ;  his  lien  undisturbed.  The  only  apparent 
interest  which  he  has,  or  can  possibly  have,  is  not  in  the  action 
itself,  nor  even  in  the  judgment  ordering  a  partition,  but  in  the 
execution  of  that  judgment.  It  may  be  said  that  he  has  an  in- 
terest to  see  that  the  division  is  properly  made,  so  that  the  co- 
owner  on  whose  share  he  has  the  lien  will  receive  a  fait  allotment, 
and  that  thus  the  value  of  his  own  security  will  be  preserved.  He 
has  such  an  interest  undoubtedly,  but  it  is  not  a  legal  one ;  nor 
does  it  commence  until  the  cause  is  decided  and  the  judgment 
rendered.  Moreover,  the  actual  division  is  made  by  officers  of  the 
court,  —  the  sheriff,  or  commissioners  appointed  in  the  case,  —  and 
they  act  under  the  direction  and  control  of  the  court  itself.  As 
in  the  case  of  all  other  administrative  official  acts  the  law  presumes 
that  they  will  be  r^htly  done,  it  does  not  require  a  person  to  be 
made  a  party  to  the  action  in  order  that  he  may  be  in  a  position 
to  protect  himself  ^lainst  the  wrongful  acts  of  the  officers  who 
are  appointed  to  carry  a  judgment  of  the  court  into  effect.  Per- 
sons are  made  parties  in  order  that  they  may  have  an  opportunity 
of  presenting  their  rights  and  claims  to  the  judge  before  he  makes 
hia  decree,  to  the  end  that  they  may  be  considered  and  passed 
upon  and  established  by  the  judgment  itself.  When  that  judg- 
ment can  in  no  possible  manner  affect  his  rights,  he  is  not  even 
a  proper  party  to  the  suit  I  have  thus  stated  the  principles  of 
equity  unmodified  by  statute  which  govern  the  action  of  partition 
when  the  same  is  brought  for  an  actual  division  of  the  land.  The 
statutory  provLsiona  in  relation  to  the  action  may  have  altered 
these  rules  in  some  particulars;  but  I  have  only  designed  to 
present  the  equity  doctrine  pure  and  simple  with  the  reasons 
therefor;  so  that  local  changes,  wherever  they  have  been  made, 
will  he  the  more  readily  understood  and  their  effect  appreciated.' 

'  Prior  W  any  contiarj  atatnte,  the  tract,  an  not  proper  parties.  Barwood 
rale  nt  well  iettled  that  incambrancen  o.  Kitby,  I  Paige,  469,  471 ;  Sebriog  v. 
•>"  tlia  oodivIdMl  BhuM,  oi  on  the  whole     MecHrean,  Hopk.  901,  603 ;  i.  o.  od  app. 
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§  272.  *  375.  Dlffarent  Role  wbare  Objaot  of  Snlt  Is  to  mU  Land 
and  dlTlde  Prooeeda.  There  is  another  aspect,  howeTer,  of  tiie 
partition  suit  which  places  it  in  veiy  different  relations  to  tbe 
holders  of  liens  and  incumhranceis  either  upon  the  whole  bn^I 
paramount  to  the  titles  of  the  coHjwnere,  or  upon  the  undi\idi^<l 
shares  of  the  co-owners  themselves.  Its  object  is  sometimes  to 
sell  the  whole  land,  and  to  divide  the  proceeds,  and  not  to  divide 
the  land  itself.  When  this  is  the  nature  of  the  judgment,  it  is 
plain  that  the  rights  and  interests  of  the  lien-holders  must  be 
adjusted  and  determined  in  the  one  action,  and  especially  so  whea 
the  land  is  to  be  sold  free  from  all  incumbrance,  bo  that  the  litn 
of  aU  the  mortgages  and  judgments  will  be  transferred  from  the 
real  estate  to  the  fund  which  is  the  proceeds  thereof,  and  they 
will  be  paid  off  and  satisfied  therefrom.  There  is  then  a  neft;s- 
sary  antagonism  l)etween  the  co-owners  and  all  classes  and  specii-s 
of  incumbrancers  upon  their  undivided  shares.  Their  rights  are 
clashing ;  they  are  opposing  claimants  of  the  same  fund ;  the  in- 
terests of  all  are  to  be  finally  established  and  satisfied  at  tlie 
one  judicial  proceeding.  It  is  evident,  therefore,  upon  the  nmjt 
familiar  principles  of  equity  jurisprudence  in  its  relation  to  par- 
ties, that  in  the  aspect  of  the  action  now  described,  all  the  hoUera 
of  liens  and  incumbrances  upon  the  undivided  shares  of  indi^idikil 
co-owners,  created  subsequent  to  the  inception  of  their  titles,  are 
not  only  proper  but  necessary  defendants  in  order  that  a  decree 
shoulil  be  made  determining  all  these  conflicting  rights  and 
claims,  while  the  holders  of  prior  Uens,  if  not  necessary,  are  ai 

9  Cow.  Su,  34S  ;  Wotten  v,  Cop«lAnd,  7  uiry  deE^ndant  anlesa  a  sale  of  the  laoil  if 

JohDB.  Ch.  140,  UI ;  Agar  d,  Fairfax,  IT  to   be    made.     Tanaer  v.  Xiles,   I    Uarti. 

VcB.  542,  544;   Baring  e.  Nash,  I  Ves,  t  560.    Il  ii  held  in  New  York  that,  iD» 

B.  551.     All  the  tenaDts  [n  cummon,  or  pendent  of  itatate,  anbseqiieDt  niulin^nl 

ownen    of    undivided    shares,   must    be  remainder-meii,  oi  persona  holdiag  OBlcr 

parties    either    plaintiSB    or  defendanu.  execntor;  devisee,    who    may    bf:Fif:«r 

Burhans  u.    Bnrhans,   a  Barb.   Ch.  398;  come  into  being,  ai«  bound  bvaJwrrtiii 

Teal  B.  Woodivorth.  3  Paige.  470.     When  partition  made  bj  a  conrt  of  equi[j,  ■^'O 

a  tenant  in   common   has    assigned    hia  the  present  owaers  of  a  vested  eiW't  of 

share  for  the  benefit  of  his  creditors,  such  inheritance  in  the  land  have  been  muk 

creditors  are   not   proper    parties.     Van  partie*.    Mead  v.  Miwhell,  17  N.  T.  ili*. 

Arsdule  D.  Drnke,  3  Barb.  599.     A  widow  214,215;  Clemens  ?.  Clemens,  37  N.T.i^ 

entitled  to  dower  in  an  undivided  share  is  [Held  in  Chalmers  v.  Trent  [  1894  J,  II  liai 

a  necesaarv  party.     Wilkinson  v.  Parish,  88,  39  Pac  488,  that  the  holder  of  ■  'm 

3  Paige,  653;  Green  o.  Putnam,  1  Barb,  upon  a  joint  tenant's  ihare  was  a  new**? 

500;  Gregurj  n.  Gregory,  69  N.  C,  623,  party  to  a  suit  for  partition,  and  ihntiiK'ii 

52G.     But  a  widow   who  is  entitled  to  neceesarj  party  might  be  bronght  in  '"! 

dowBT  ia  the  whole  tract  ia  not  a  necea-  cross-bilL] 
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ist  proper  parties  for  a  complete  adjudication.'  It  may  some- 
nes  be  impossible  at  tbe  commencement  of  the  action  to  deter^ 
be  wbether  tbe  judgment  will  be  given  for  a  simple  partitiou 

the  land  itself,  or  for  a  sale  of  the  laud  and  a  division  of  tbe 
txieeds  after  satisfying  the  incumbrances,  and  therefore  tbe 
asses  of  persons  described  may  be  joined  as  defendants  from 
otivea  of  precaution.    Tbe  results  thus  reached  from  an  analysis 

the  action  itself  with  its  peculiar  relief,  and  tbe  appUcation 
lereto  of  familiar  equity  doctrines,  have,  however,  been  largely 
odified  in  many  States  by  statutory  regulations.^ 

1  It  is  held  ID  IiidiMi>i  that  all  penoni  poMeMicm   or  ocheiwise,  sbnll  be  made 

i«nisted  BhoDld   be  made  partaes,   and  parCiei.    Sand,  &  Hill's  Dig.  £S  !M1&-M17. 

u  lien-holden  OD  undivided  ahares  may  Califomia:  "TheiammoDHmiutbadi- 

joined.     BfQliKBn  k.  Poole,  3S  Ind.  M,  rected  to  all  the  joint  tenant!  and  teiuuts 

>.    In  MiMonh,  all  tbe  ctMxrnera,  in-  in  common,  and  all  petsona  hariag  anj 

iding  inlanta  bj  their  cantor,  may  nnite  interest  in,  oi  any  liena  of  record  by  morc- 

the  proceeding  aa  plaintiffs,  so  that  it  gage,  jodgment,  or  otberwise  npon   the 

ill  be  entirely  ex  parte.    Lamed  v,  Ren-  propeitj,  or  apon  any  particular  portion 

av,  37  Ma.   458;   Wangh  v.  Blnmea-  thereof;  and  generally  to  all  petsoD*  un- 

al,  28  Mo.  462.    Wbet«  a  deed  of  tmst  known  nbo  have  or  claim  any  interest  in 

irered  a  portion  of  the  laud,  the  tmstee  the  property."    Code  Cit.  Pro.,  {  T5G. 

id  nj(u  gue  tnat  were  held  to  have  been  Cdorado :  Same  aa  in  Arkaniaa.    Code 

tuperlj  made  defendants  in  order  to  bind  1BB3,  Chap.  XXIV.  f  S  3,  3. 

leir  intereet,  altbongh  no  relief  was  asked  Idaho :  Same  as  in  California.    Code 

piaA  them.     Reinhardt  d.  Wendeck,  40  Cir.  Pro.,  1»01,  %  3398. 

ia.5Ti;  Harbiaono.Sanford,  90  Mo.  177.  Indiana:  Any  panon  holding  lands  as 

acb  a  deed  of  tmst  is  eqairalent  to  a  joint  tenant  or  tenant  in  common,  whether 

nitgage,  to  that  these  defendants  were,  in  his  own  right  or  aa  ezecntor  or  tmstee, 

I  fact,  incnmbrancen.    As  to  tbe  parties  may  compel  partition,  and  trustees,  ad- 

iOhio.see  Tabler  v.  Wiseman,  S  Ohio  St.  ministratora,  and  ezecntors.  may  be  made 

Q' ;  Williams  v.  Van  Tnyl,  3  Ohio  St.  parties  to  answer  as  to  any  interest  tbey 

JB.    In  New  York,  it  is  said  that  all  in-  may  hare  in  the  property.    Bnma'  St., 

umbcancera  sbonld  be  bronght  in  aa  par-  1901,  J  1300. 

a  ID  order  that  tbe  land  may  be  sold  free.  [oaa:  Persons  having  apparentorcon- 

lugardos  r.  Parker,  T  Row.  Pr.  305.  tingent  interests  in  tbe  property  may  ho 

'  QUoat  of  the  States  have  special  Stat-  made  parties.    Creditors  having  general 

tea  respecting  parties  to  snila  for  parti-  specific  liens  npon  the   entire  property, 

ioiL     The    following  brief  synopsis  of  may  be  made  parties,  and  thoie  holding 

hue  Btatate*  will  indicate  their  general  liens  upon  oue  or  more  of  tbe  undivided 

cope  and  effect.  interests  shall  be  made    parties.    Code, 

Arizona:  Any  owner  or  claimant  of  real  1897,  \%  4243,4344,  4SS0. 

<tite  or  any  interest  therein,  or  a  part  Kamai:  "Creditors  having  a  specific 

'■uer  of  perMinalty,  may  compel  a  parti-  or  general  lien  npon  all  or  any  portion  of 

ion.    Rev.  St.,  I9UI,  Sj  3493-3519.  the  property  may  be  made  parties."    Gen. 

A'laaaoM!  Every  person  having  an  in-  St.,  1901,  {  5103. 

emt  in  the  premises,  inclnding  tenants  KtMutkg:  "All  persons  interested  in 

or  lean,  for  life,  by  curtesy,  or  in  dower,  the  property  who  have  not  united  in  the 

how  entitled  to  the  reversion,  remainder,  petition  sh^  be  sammoned."    Code,  J  499. 

>r  inheritanoe,  and  all  who,  upon  any  con-  MinneiMa  :  "The  sammons  shall  be 

^ni^ncr,  may  become  entitled  to  any  bene-  addressed  by  name  to  all  the  owners  and 

^^  interest  in  tbe  premise*,  whether  in  lien-holders  who  are  known,  and  generally 
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§  273.  *  376.  Joinder  of  ^Ife  of  Tenant  In  Common.  Admialiaa- 
tor  of  D«o«a««d  Tenant  In  Common.  In  Haw  Totk.  In  New  York. 
when  the  action  for  a  partition  is  brought  by  one  tenant  in  com- 
mon in  fee,  bis  wife  is  a  necessary  party,  but  rather  as  a  defenlan: 
than  aa  a  plaintiff.  Her  inchoate  right  of  dower  is  entitled  ti> 
protectioD.'     If  one  tenant  in  common  dies,  so  that  his  e^Uj^ 

to  all  penoaa  nakDOwn,  haviDg  ot  cUim-  loo  loog  to  be  set  oat  het«.    CoJt  Civ 

ing  Ml  ioiereit  in  tbe    property."    St.,  Pro.,  §§  1538,  IS39. 

lB9i,  SS7TI.  North   Dakota:    Same  h   CalifLin:! 

Missouri:  "  Every  peTBoo  haring  anj  B«v.  Codes,  1S99,  J  5799. 

intereBt  ia  snch  premiies,  vbeihet  in  poB-  Ohio  ;  Each  tenant  in  comninii.  ri-pi:- 

sesiion  or  otherwiaa,  shall  be  made  ft  party  cener,  or  other  JntereBted  penoo,  stuul  I* 

to  such  petition."    Rev.  St.,  IB99,  j  4376.  Darned  aa  defendant  in  the  petition.  iJi:^' 

Montana;  "Every  person   having   an  St.,  S  5756. 

nndivided  Bhare.inpoasesMonoTotherwiBe  OklaAoma:  "CreditorsbavingaFpcc^i: 

in  the  property,  aa  tenant  in  fee,  for  life,  or  general  lien  upon  all  or  any  panii>a  J 

or  for  years ;  every  person  entitled  to  tbe  the  property,  may  be  made  parties."   ^, 

reversion,  remainder  or  inheritance  of  an  1893,  S  4SI3. 

nndivided  share,  after  the  determination  Oregon:    "The    plaintiS  mav,  ii  bu 

of  the  particular  estate  therein ;  every  per-  election,  make  a  tenant  in  doner  br  ibi 

eon  who,  by  any  contingency,  contained  in  curteay  for  life  or  for  yean  of  thr  ta-Jn 

a  devise,  or  grant,  or  otherwise,  is  or  may  property  or  any  part  thereof,  ot  ctNiiin 

become  entitled  to  a  beneficial  interest  in  having  a  lien  npon  the  property  ui  u' 

an  nndivided  share  thereof;  every  person  portion  thereof,  other  than  by  JDilgici':! 

having  an  inchoate  right  of  dower  in  the  or  decree,  defeadaota  in  the  snit."    iliii'i 

property  or  any  part  thereof,  which  has  Laws,  j  4S5. 

not  been  admeasured,  must  be  a  party  to  Soulh    Dakota:    Same    aa  CalifonLii, 

an  action  for  partition.    Bnt  no  peraon  Ann.  St.,  1901,  §  6597. 

other  than  a  joint  tenant  or  a  tenant  in  Utah .-  Same  as  California.    Be<.  St. 

commonoftheproperty.ahallbeaplaintiff  1S98,  S  3526. 

in  tbe  action."   "  The  plaintiff  may,  at  his  tVathiaglon:   "The   plaintiB  mar,  u 

election,  make  a  tenant  in  dower,  for  life,  his  option,  make  crsditora  having  ■  Iit° 

or  for  years,  of  the  entire  properly,  or  a  npon  the  property,  or  any  portion  tbtre'>f, 

creditor  or  other  person,  having  a  lien  or  other  than  by  a  judgment  or  deem-.  ^Ir- 

interest,  which  attaches  to  Ihe  entire  prop-  fendanta  in  the  snit."    BaL  Codes,  i  ^'^^ 

erty.  a  defendant  in  the  action."    Also  a  Witamtin  :  "  Every  person  lisvin;  m 

section  identical  with  the  California  stat-  interest,   as  aforesaid  [etinmentiD;  Hi^ 

nte  given  above.    Code  Civ.  Pro.,  §S  1343,  stantially  the  same  partiea  m  in  ihc  Mi- 

1343.  1347.  tana  statute],  whether  in  pombt-icv  or 

Nel/ratka:  "  AU   tenants   in   common,  otherwise,  and  every  person  eniitW  " 

or  joint  tenants  of  any  estate  in  land  may  dower  in  such  premises,  if  tbe  unit  Im 

he  compelled  to  make  or  suffer  partition  not  been  admeasured,   may  be  mn'lf  > 

of  Buch  estate  or  estates."    "Creditors  party  to  anch  action."     "Tbe  plait^'-S 

having  a  spCL'ific  or  general  lien  npon  all  need  not,  in  the  first  inatance,  bnt  m'T  '^ 

or  any  portion  at  the  property  mny  or  his  elertion,  make  any  creditor  ha'^nt: ' 

may  not  be  made  parlies,  at  ibe  option  of  lien  upon  the  premises  or  any  part  iht-iwl. 

the  plaiutiff."    Comp.  St.  1901,  §§  6323,  or  any  nndivided  interest  or  estate  ib'Trio 

6395.  a  defendant."     St.  1898,  Jg  3I0J,  3I"1- 

A'eiarf'i."  SnmensinCalifocnia,  Corap.  Wgoninq:   Same  as  Ohio.    Ii*>.  ^l. 

Laws,  1900.  S  3n6i.  1899.  j  40S3.] 

.Vfw   yhrt.-  H.Ts  the  same  provisions  '  Rosekrano   e.   White,  7    Lai"  '-' 

quoted  above  from  Montana,  with  others  [Bnt  it  was  held  in  Haggertyc.  W.i^Lti. 
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to  his  heirs,  if  other  of  the  co-owners  were  indebted  to 
im  for  rents  and  profits  of  the  land,  his  administrator  should  be 
lined  as  a  party  defendant  with  his  heirs,  since  the  sum  due  for 
iiese  rente  and  profits,  and  which  would  be  ascertained  by  an 
ccounting  and  determined  by  the  decree,  would  go  to  his  per- 
onal  estate  to  the  hands  of  the  administrator,  and  not  to  his  heirs.^ 
§  274.  *  S77.  In  Tn^JMM  and  California.  In  Indiana,  the  widow 
^kes  an  undivided  portion  of  the  husband's  land  in  fee,  as  his 
tatutory  heir.  In  an  action  of  partition,  brought  by  the  widow 
gainst  the  other  heirs  of  her  deceased  husband  in  that  State,  bis 
reditors,  it  is  held,  cannot  be  made  defendants  for  any  purpose.' 
Joder  the  California  homestead  laws,  the  wife  is  a  necessary  co- 
lefendant  with  her  husband  in  the  partition  of  lands  which  they 
ilaim  or  she  claims  to  be  a  homestead.'  The  general  rule  is  laid 
lown  in  that  State  that  "all  persons  having  or  claiming  any 
nterest  in  the  land  are  not  only  proper  bat  necessary  parties  to  a 
iuit  for  partition."  * 

(1897),  U3  Ind.  SSS,  48  K.  B.  3G6,  that  proceediDg   to  wtiich   the   adminutrator 

ihe  wife  of  ■  tanaut  in  comniaD  is  not  a  «M  oot  a  partj." 

naxtaij   party.     And    in    Cochran    b.         'Do  Uprej  «.  De  Uprej,  37  Cal.  329. 

Thomsa  (1895),  131   Mo.  2SB,  33  S.  W.  •  Ibid.  p.  33!,  per  Sanderson  J.    8m 

6,  the  hmtbaod  of  a  co-tenant  was  held  Gatea  u.  Salmon,  35  Cal.  576. 

not  to  be  a  neceaaaij  party,  nuder  O.  S.,         ^  Hilaa  i>.  Rule  (1893),  131  Ho.  348, 

1B65,  chap,   159.      Same  mle   iitated  in  Si  B.  W.  959,  the  conrt  said:  "No  jadj;;- 

Eitca  K.  KeU  (1897),  140  Mo.  639, 41  S.  W.  ment  in  partition  ihoiUd  be  made  when  it 

940.    In  Chalmera  e>.   Trent   (1894),   II  appean  that  the  parties,  who  are  not  be- 

Ulah,  88,  39  Fac  488,  the  wife  of  a  co-  fore  the  conrt,  have  an  existing  vested  in- 

lenanC  was  held  a  neceeaarj  party  .^  tereit  in  the  sabject-mattei  of  the  suit. 

'  Scott   V.   Gtiemaey,   60    Barb.    1 63,  In  snch  case  the  partiei  iuCereMed  ahonid 

1S1 ;  g.  c.  on  app,  48  N.  T.   106.    fin  be   bronght   in,   or  partition   ghoold   be 

BaddB  V.  Rebenack  (1896),  13T  Mo.  1T9,  deoied."    And  it  waa  held  that  the  general 

3S  S.  W.  910,  it  was  held  that  in  an  action  role  that  defect  of  patties,  appearing  on 

for  partition  of  lands  devised  lo  minora,  the  face  of  the  petition  and  not  objected 

brought   before    the    letilemenC    of   the  to  by  demurrer,  is  waived,  doea  not  appl? 

HtaLe,  the  execalor  is  a  proper  party  de-  to  partition  saita.     So,  in  Lilly  o.  Meuke 

IcDdanc    In  inch  a  proceeding   againat  (1894),  196  Mo,  190,  28  S.  W.  643.  it  was 

infanu,  it  was  held  in  Bogart  v,  Bogart  held  that  a  petition  in  partition  which  dis- 

|1S96|,  138   Mo.  419,  40  S.  W.  91,  thej  closes  the  interests  of  persons  not  made 

mnat  be  represented  bj  a  legal  ^ardiaa  parlies  does  not  state  a  cause  of  action, 
and  camtor,  otherwise  the  purchaser  at        In  Campbell  c.  Stofaes  (1894),  142  N.  Y. 

the  sale  nnder.the  decree  obtains  no  title  23,  36  N,  B.  Bll,  it  was  held  that  in  an 

as  10  tbem.J  action  of   partition   among   a   testator's 

'  Gregory  v.  High,  29  lad.  S2T.    The  children,    they    taking   as    life    tenants, 

nrartsaid:  "Any  decree  of  partition  be-  graadchiMrea  living  at  the  time  of  the 

(■een  the  widow  and  heirs  conld  not  con.  eulC  were    necessary  parties,  since   they 

elude  the  rights  of  the  creditors  against  were  preanmptively  entitled  to  poeseasioa 

the  estate  of    the   deceased  ;  nor  could  on  the  death  oE  the  life  tenant.    Becker  v. 

cRdilois  prove  their  claims  in  iach   a  Stroeher  (190S),  167  Mo.  306,  66  S.  W. 
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§  27S.  *378.  X.  AotloiwforVarloiuUlaoallanaoiuObJoots.  Pirt- 
nenhlp  M»ttan  and  AoooantiDs.  Ad  action  by  one  partner  ag-.iius: 
another  for  a  dissolution  and  a  winding  up  of  the  concern,  partlv 
based  on  the  ground  of  a  fraudulent  transfer  of  firm  projjertv 
by  the  defendant  partner  to  a  third  peraon,  may  properly  include 
this  assignee  as  a  co-defendant,  since  the  sale  may  be  dwlartd 
void,  and  he  may  be  ordered  to  account.'  When  two  of  thi^* 
partners  —  or  any  part  of  the  entire  firm  —  entered  into  a  (on- 
tract  with  a  third  person,  by  which  they  transferred,  or  agreed  Ui 
transfer,  to  him  a  certain  share  of  their  interest  in  the  concern  — 
a  mine  —  and  a  like  share  of  the  profits  made  by  their  interest,  an 
action  by  such  assignee  to  determine  his  rights,  and  to  obtain  liis 
share  in  the  profits,  would  be  properly  brought  against  the  tivo 
contracting  parties  alone ;  the  other  members  would  not  be 
necessary  defendants.  But  if  the  action  is  to  wind  up  the  con- 
cern, to  dissolve  the  firm,  and  to  sever  the  interests  of  the  re- 
spective members,  all  the  partners  are  indispensable  parties ;  if 
the  action  is  iostituted  by  one,  or  by  his  assignee,  all  the  others 
must  be  joined  as  defendants.*  And,  as  a  general  proposition,  in 
an  action  to  compel  an  accounting  growing  out  of  any  t^an^ae- 
tions  or  relations,  all  persons  interested  in  obtaining  the  accouni, 
or  in  the  result  thereof,  are  necessary  parties,  and  should  be  utaJe 
defendants,  if  not  plaintiffs." 

1083 :  Where  a  deed  of  trnst  U  execnWd  to  contribnte  towsrdt  ratisfjing  the  il^in- 

after  a  partitioa  suit  has  been  iuetituted,  tiS's  claim,  should   be   joined.     S!"r''< 

the   beneficiarj  and   trustee,  while  tbej  £q.  PI.  J  169;  Hadoz  d.  Jarkson,  i  A-.k. 

may  be  made  parties  to  the  pariltion   if  406 ;  B1»ad  d.  Wioier,  1  Sim.  &  S.  -M 

tbej  BO  desire,  are  doC  necessary  parties.^  Jackson  v.  Rawlins,  2  Vent.  19S  ;  Fpft^f' 

•  Webb  1-.  HelioQ,  3  Hobt.  625  ;  Wade  Barrett,  *  Jones  Eq.  455  ;  H*«  r.  (gflw- 

V.  Rnsher.  4  Bosw.  537.  4  Joaes  Eq.  331 ;  Donham  v.  Ram^r.  1< 

s  Settembre   b.  Patnam.  30  Cal.   490.  N.  J.  Eq.  388.      When  a  debt  is  joint,  >11 

See  Blood  o.  Fairbanks,  48  CaL  171,  174,  the  joint  debtors  must  be  made  d*fru* 

175;  and  Sliidniore  D.  Collins,  8  Haa,50.  ants;   as,  far  example,  if  the  rail  i.'  to 

Where  a  bill  is  filed  against  one  partner  enforce  a  demand  against  a  firm,  all  >''' 

to  BGt  aside  pariQership  transactions,  and  partner*  must  be  joined ;  and  if  ihcariiMi 

Tacate  a  conveyance  of  real  estate,  assets  is  brought  against  the  personal  reprwtii- 

of  the  pnrtDership,  but  held  in  the  name  aCiTes  of  a  deceased  partner,  the  SDr'i'"'^ 

of  one  of  the  partners  tor  the  benefit  of  must  also  bo  co-defeiidanta.     SMri'i  E<i 

the  firm,  and  for  an  account,  all  the  part-  PI.  §£  Ififr-IGB;    Pierson  v.  Ruhiii«n  3 

ners  are  necessary  parties.    Bell  v.  Dono-  Swanst.  139  (n.) ;  Schnlefield  p.  Heaii'i! 

hoe,  8  Sawyer.  435;  ■.  o.  17  Fed.  Rep.  710.  7  Sim.  667;  Hills  r.  McRae.  9  Hare.i'". 

'  Pelrie  v.  Pecrie,  7  l^ans.  90,  95.    The  BiUts  b.  Genang,  5  Paige.  SSI.    Ri  ^■ 

general  doctrine  is.  that  all  persons  inlei^  Rae,  29  Ch.  D.  16  ;  Re  Hodgson.SlCb  It 

ested  in  resisting  the  plaintiff's  demand*  177;  /?«  Barnard,  32  Ch.D.  447.    f^tn^-" 

must  be  made  defendants.     As  an  enam-  Littell  v.  Sayie.  7  Hno,  485;  SomW '■ 

pie,  all  joint  debtors,  and  all  persons  liable  Shields,  81  N.  C.  28 ;  Getty  r.  Dcti:1.ii.  ;o 
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§  276.  *  379.  ResolMlOD  and  Canovllatlon.  Id  acUons  to  obtain 
this  remedy,  each  case  must  to  a  great  extent  stand  upon  its  o\7rL 
circumstances.  Thete  is  one  general  principle  whicli  is  generally 
applicable,  and  which  regulates  the  selection  of  parties  in  all 
causes  of  this  nature,  whatever  be  the  particular  facts  upon  which 
each  depends.  It  is  the  simple  but  comprehensive  rule  that  all 
persons  whose  rights,  interests,  or  relations  with  or  through  the 
subject-matter  of  the  suit,  would  be  affected  by  the  cancellation 
01  rescission,  should  be  brought  before  the  court  as  defendants,  so 
that  they  can  be  heard  in  their  own  behalf.  This  general  principle 
is  assumed  or  expressly  announced  by  all  the  decided  cases,  and 
those  which  are  quoted  are  intended  simply  as  illustrations.' 

I  277,  •  380.  Suna  8nbj«ot.  —  In  an  action  to  set  aside  an 
award,  even  for  the  misconduct  of  the  arbitrators,  the  arbitrators 
themselves  cannot  properly  be  made  defendants,  as  they  have  no 
interest  in  the  subject-matter,  nor  are  they  legally  affected  by  the 
relief  if  granted.'  For  the  same  reason,  a  sheriff  is  neither  a 
necessary  nor  a  proper  defendant  in  an  action  to  set  aside  a  deed 
of  land  given  by  him  upon  a  sale  under  an  execution  f^inst  the 
plaintiff.^  The  owner  of  land  who  had  been  induced  to  sell  by 
the  fraud  and  collusion  of  his  own  agent,  and  of  the  purchaser, 
conveyed  the  entire  tract  to  such  purchaser,  who  took  the  ap- 
parent ownership  in  fee  of  the  whole ;  but,  in  fact,  by  a  secret 
arrangement  between  himself  and  the  vendor's  ^ent,  the  latter 
was  entitled  to  one  half  of  the  laud  so  sold  and  conveyed,  and 
actually  advanced  to  that  end  one  half  of  the  purchase  price. 
An  action  by  the  grantor  to  set  aside  this  conveyance  was  held 
to  be  properly  brought  against  the  ostensible  purchaser  of  the 
whole,  who  took  the  deed  in  his  own  name,  and  the  agent 
jointly,  because  the  latter  was  in  reality  one  of  the  purchasers, 
and  his  equitable  interest  would  be  affected  by  the  decree  of 
cancellation.* 

N.  T.  509 ;   Fnlkenon  b.  Davenport,  TO         *  Kaowlton  v.  MicUes,  £9  Barb.  469. 
Mo.  Ml  (eqniUble  »M-a(F).  >  Draper  t.  Tnn  Horn,  IS  lad.  1S9. 

'  Mone  B.  Mone,  43  Ind.  365;   Zim-  See,  homTer,  Colorado  Man.  Co.  d.  Mc- 

iDermaii  d.  Schoenfeldt,  6  N.  T.  Sap.  Ct.  Donald,  15  Colo.  SI6,  to  the  effect  that  iC 

142.    Bee  alio  Sanden  ■>.  Yonken  Vill.,  is  a  matter  for  the  diBcretion  of  the  trial 

U  N,  T.  4S9,  493;  Hammond  e.  Pennock,  court  whether  the  aheriff  in  sach  a  caw 

«I  id.  145;  Potter  v.  FbiUipa,  44  Iowa,  ahoald  be  made  a  pactj.    See  also  Gilbert 

3J3;   Watkina   e.   Wilcox,  4   Hnn,  3!0;  v.  Jameo,  S6  N.  C.  244. 
Hill  r.  Lewis,  45  Kan.  ISa;  DaUey  e.        •  Rof  v.  Hatiland,  IS  lad.  364 
KiDlUr  (Neb.),  47  N.  W.  1045. 
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§  278.  •  881.  Buaa  Snbjcot.  —  In  an  action  a^inst  a  truatee  to 
cancel  a  mortgage  given  to  him  as  such,  or  to  set  aside  a  doeJ 
to  him  absolute  on  the  face,  which  it  was  alleged  was  in  fact  a 
mortgage,  all  the  persons  interested  in  the  mortgage  debt  and 
the  security  thereof,  and  particularly  the  beneficiaries  for  whose 
benefit  the  trustee  held  the  security,  are  necessary  parties  deft^ml- 
ant,  and  their  absence  would  be  fatal  to  the  recovery  of  the  relief 
demanded.'  When  the  lands  of  a  deceased  testator  or  intesuite 
have  been  sold  in  pursuance  of  an  order  of  the  surrogate,  on  ihe 
application  of  the  administrator  or  executor,  for  the  alleged  pur- 
pose of  paying  the  debts  of  the  deceased,  an  action  to  set  asile 
such  sale  must  be  brought  not  only  against  the  persons  to  whdin 
the  land  was  sold,  and  the  present  owners  thereof,  but  also  agaio-t 
the  personal  representatives  of  the  deceased,  so  that  the  question 
whether  there  were  debts  of  such  a  nature  and  extent  as  to  rea- 
der the  sale  necessary  may  be  determined.'  Bonds  having  been 
issued  in  the  name  of  a  town  in  aid  of  a  railroad  under  color  of 
legal  authority,  and  the  town  subsequently  brining  an  actiim 
to  set  aside  the  entire  proceedings  on  the  ground  of  illegality  aad 
to  procure  the  bonds  to  be  delivered  up  and  cancelled,  all  the 
holders  of  such  bonds,  it  was  held,  could  be  united  as  defenJanf 
therein,  so  that  their  rights  could  be  determined  in  one  proceed- 
ing ;  it  was  not  con.sidered  requisite  to  such  joinder  that  anv 
common  interest  in  respect  to  their  ownership  of  the  securinei 
should  exist  among  the  defendants;  it  was  enough  that  theii 
rights  as  holders  all  depended  upon  the  one  question  involved 
in  the  suit.'  If  a  judgment  has  been  recovered  gainst  two  or 
more  jointly,  and  one  of  them  afterwards  institutes  an  action 
to  set  aside  such  judgment  or  to  restrain  its  enforcement  on  tlie 
ground  of  want  of  jurisdiction  in  the  court  which  rendered  it,  or 
on  the  ground  of  fraud,  his  co-judgmentrdebtors  mnst  be  nude 
parties  to  the  proceeding,  either  as  plaintiffs,  or,  upon  their 
refusal  to  join,  as  defendants ;  their  presence  before  the  court 
is  necessary  to  any  adjudication  upon  the  merits.* 

1  OemoM  B.  Elder,  9  Iowa,  373,  375.  »  Venice  v.  6r««d.  65  B«rh.  597. 

^  SilHliee  V.  Smith,  60  Barb.  372.    Id         <  Gst«fl  v.  Lane.  44  Cal.  39!.    QAII  tbr 

■Dchnti  actian  all  persons  who  partidpated  parties  to  a  jadgment  should  be  uii'f 

ia  the  frauclulent  trtmaBction.  and  who  partteB  to  the  proceeding  loanDDl  il;  I'a.'' 

claim  a  present  interest  in  the  property  u.  Goodwin  (1898),  1(M  la.  374,  73  N.  W. 

affected  bv  it,  should  be  made  defendanla.  864. 
Howse  V.  Moody,  14  Fla.  59,  63,  64.  Land  waa  conrejed  to  two  k>di  of  <-bt 
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§  279.  *  382.  Enforcement  of  Liana.  — In  an  action  by  S  Sub-COn- 
tractor  or  materialman  to  enforce  the  mechanic's  lien  given 
by  statute,  it  is  proper  to  make  the  contractor  a  part;  defendant 
as  nell  as  the  owner  of  the  building,  so  that  all  the  claims  may  be 
adjusted  in  one  suit.'  It  is  decided,  in  California,  that  when  the 
building  or  other  premises  upon  which  the  labor  was  performed 
is  owned  by  a  partnership,  all  the  members  of  the  firm  are  neces- 
sar}'  defendants  in  an  action  to  enforce  a  mechanic's  lien,  even 
though  the  plaintiff  was  employed  by  one  of  the  partner  alone, 

gnatorincoDiuddiBtioDof  their&greemeDt  pftrly  id  suit  bj  maUrialmin ;  Wood  v. 

to  sapport  their  motlierdnrinj;  her  nstoral  Oakland,  etc.  TrAniit  Co.  (1895),  107  Cal. 

life.     Soon  afterwards  the  graotur  died,  &00,  40  l^tc.  80G,    CoDtractoi  a  nwwuaj 

Ibe  sons  failed  to  keep  their  luiutnct,  and  part;  in  sait    by  Bub^ontnctor  ;    Unioa 

the  mother,  together  with    the    children  Pac.  Rf.  Co.  i:  baTidsoD  (1895),  SI  Colo, 

of  the  grantor  other  than  the  granteei,  93,  39  Pac  1095;  Charles  v.  Hallack  Lam- 

brongbt  snic  for  resciniou  of  the  contract,  ber  Co.  (1896),  22  Colo.  S83,  43  Pac.  StS  ; 

Held  that  the  heirs  of  the  grantor  were  H.  B.  C.  Co.  v.  N.  Y.  C,  etc.  R.  R.  Co. 

proper  parties :  Lane  d.  Lane  (1839),  106  (IS9S).  i*i  N.  Y.  390,  40  N.  E.  S6.    CoD- 

Kj.  990.  SO  S.  W.  857.  tractor  i«  not  necewary  party  in  anit  by 

Rrfiffimatitn.   GHgabyv.  Barton  CoantT  materialman:  Bethune  n.  Cleveland,  etc. 

(1902),  IG9  Ho.  321,  69  S.  W.  296:  All  Ry.  Co.  (1899),  149   Mo.    5B7,   51    S.  W. 

persona  wbo  will  be  affected  by  the  retor-  465.    Contractor  is  a  necessary  party  in 

mation  of  an  inftrnment  should  be  made  snit  by  materialman :  Castleberry  o.  John- 

partieg.    See  also   Homer  r.   Bramwell  ston  (1893),  93  Ga.  499,   17   S,  E.  772. 

(1S96).  23  Colo.  238,  47  Pac.  462.      If  a  The  person  with  whom  the  plsiatiff  COn. 

party  necesBarj  to  the  saiC  is  not  brooghl  tracted  is  a  necewacf  party  ;  Gilliam  e. 

in,  the  caw  will  be  dismissed  on  motion  at  Black  (I89S),  16   Mont.  217,  40  I'ac.  303. 

the  close  of  the  evidence :    Steiobach   v.  The  person  to  whom  the  premises  are  Bold 

Prudential  Ins.  Co,  (1902).  172  N.  Y.  471,  daring  the  life  of  the  lien  is  a  necessary 

65N  E.  281.]  party:   Pickens   ».  Polk  (1894),  42  Keb. 

'  Carney  t>.  La  Croese  t  M.  R.  Co.,  15  267,  60  N.  W,  566, 

Wii,a03;  Lewisf.  Williama,3M;nn.l5l  ;  In    Blanahard    a.    Schwartz   (1898),    7 

Lookonl  Lumber  Co.  v.  Mansion  Hotel  &  Okla,  23,  5*  Pac.  303,  the  court,  quoting 

B.  Ry.  Co..  109  N.  C.  5GS ;  Davis  n.  John  with   approval    the    case    of    Johnson    c. 

Moont  Lumber  Co,  (Colo.  App.  1892),  31  Keeler,  46  Kan.  304,  said  ;  "  In  an  action 

Pac.  R.  1ST;  Northwestern  Cement,  etc.  to  foreclose   a   mechfuiic's  lien,  all   lien 

Co.  r.  Norwegian-Dan.  Ev.  L.  A.  Sem.,  43  hoIdeiBandencumbraocersshouldbemade 

Uiun.  449.    Compare  Hubbard  v.  Moore,  parties,  and  a  Ilea  holder  who  is  not  made 

132  Ind.  178;  Gi«en  o.  Clifford,  94  Cal.  a  party  in  the  first  instance  is  entitled, 

49.    Bnt  it  is  held  in  Missonrl  that  the  upon  application,  to  come  in  at  nnv  time 

iubcontractor  need  not  bring  in  all  of  before  final  judgment,  and,  by  answer  in 

several  joint  contractors ;  the  statute  re-  the  nature  of  a  cross  petition,  set  forth  his 

qnirisg  the  "  original  contractor  "  to  be  claim  of  lien,  and  ask  to  have  the  same 

made  a  defendant  ie  satisfied  if  one  of  foreclosed," 

them  is  joined.    Pntnara  v.  Rote,  55  Mo,  An  attorney  who  has  a  lien  on  the  jndg- 

116;  Sleinmann  r.  Strimple,  29  Mo.  App.  meat  recovered  for  his  client,  wlio  secures 

479;  Horstkotte  p.  Menier,  50  Mo.  ISB,  an  afGrmation  of  the  judgment  on  appeal, 

does  not  conflict  with  this  decision,  since  may  properly  make  the  surcciee   on  the 

iCmerely  holds  that  the  original  contractor  appeal  bond  parties  to  a  snit  to  enforce 

Mnsl  he  a  defendant.  the  lien:    Coombe   v.   Knox   (1903),  28 

[Contractor  is  proper  bnt  not  necewarj  Mont.  202,  72  Pac.  641,3 
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was  ignorant  of  the  other  co-ownera,  and  had  filed  his  notice  oi 
lien  only  against  the  one  employing  him.^  It  may  be  stated  its  a 
general  rule,  that  in  all  actions  to  enforce  a  lien,  the  persou  in 
■whose  adverse  possession  the  property  subject  thereto  is  held,  is 
a  necessary  defendant,  or  otherwise  the  decree  would  virtunlly 
be  a  nullity." 

§  380.  *  S8S.  Same  Subject.  —  A  contract  for  the  sale  of  lamJi 
being  pledged  or  assigned  by  the  vendee  as  collateral  security  fur 
the  payment  of  a  debt,  and  the  creditor  —  the  pledgee,  or  assigut* 
—  bringing  an  action  to  foreclose  the  right  of  redemption,  and  to 
sell  the  security, and  to  apply  the  proceeds  in  payment  of  his  own 
demand,  the  vendor  in  the  contract  is  held  not  to  be  a  necessan' 
party  defendant  in  such  suit.'  The  same  rule  must  apply  to  .i!l 
kinds  and  forms  of  securities  and  things  in  action  which  an- 
pledged  or  assigned  for  the  purpose  of  collateral  security,  su<.b 
as  bonds,  notes,  certificates  of  stock,  and  the  like.  The  oldigur 
on  the  bond,  the  maker  of  the  note,  the  corporation  which  issu^rd 
the  stock  certificate,  cannot  be  a  necessary  defendant  in  an  a^tiaa 
to  foreclose  and  sell. 

§  281.  *  384.  Sams  Sabjeot.  A  mortgage  was  foreclosed  in  a 
summary  manner  prescribed  by  statute  in  Iowa,  and  the  premi,*«s 
were  conveyed  to  A.,  the  mortg^ee.  He  afterward  assigned  tlis 
mortgage  and  the  note  secured  by  it  to  B^  and  entered  intn  a 
written  agreement  to  convey  to  him  the  land.  B.  subeequemlj 
brought  an  action  to  foreclose  the  same  mortgage  against  tiie 
mortgagor,  and  the  subsequent  incumbrancers,  and  also  miule  A. 
a  defendant,  setting  up  the  former  summary  proceedings  and  A.'s 

1  McDonald  c  Backus,  45  Cal.  363.  Carolina,  in  order  to  cut  off  ber  inrliHU 

^  WiQgard  it.  BanniDg.  39  Cal,  543,   A  doiret  right.    Banting  v.  For,  GG  N.  C. 

jonioi  incumbrancer  Bhould  be  made  a  de-  193,     See  also  Winiloir  c.  Urqnh.in.  ^ 

fendant,  or  hia  rigbC  of  redemption  will  Wis.  360;  Cbnrch  v.  Smith.  39  id.  t^3: 

not  be  cut  off.      Evans  v.  Tripp,  35  lowft,  DePore«  t>,  Hoiom,  38  id.  408;  Bwinuin 

3T1.     Wlieu   the  original   owner  of  the  t>.  WiHconsin,  etc  Co..  36  id.  307 ;  Kicp  r. 

premises  on  which  the  lien  exiHis  has  i^n-  Hall,  41  id,  453 ;  Ccawfordsrille  r.  Birr. 

veved  all  his  interest  by  deed,   he  is  no  65  Ind.  367;    Chapman   tr.    Callahsn.  (« 

longera necessary detendantifnoperaonal  Mo.  399;  Thompson  v.  Smith.  63  N'  V. 

jndgmentiaasked;  thesaitmnstbeagainst  301.    [It  was  held  in  National  BuiIl  uf 

the  grantee.      McCormick   u.  Lawton,  3  Deposit  t>.  Rogers  (1901),  166  N.  ¥.  ^^^. 

Neb.  449,  451.    In  an  action  by  the  vendor  59  N,  E,  933,  that  where  a  bank  hrMDjlii 

iu  a  land  contract  against  tbe  vendee  to  an  action  t«  enforce  a  lien  upon  pn'perTT 

foreclose  the  latter's  riglits,  and  to  acU  hig  asf>i<!^ed  by  Che  pledgor  to  an  aa^igni-r  tt 

interest  in  the  land  For  the  balance  of  tho  the  benefit  of  creditont,  the  assignor,  'tik 

purclinse-  prire  unpaid,  the  vendee's  wife  a  proper,  ia  not  a  necessary  party ,J 
tuiiBt  be  made  a  co-defendant,  in  North         *  Vaughn  a.  Cnahing,  33  Ind.  IM. 
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agreement  to  conyey,  aTerring  that  such  proceedings  were  invahd 
and  worked  no  change  in  the  rights  of  the  parties,  and  also 
aUeging  that  there  was  a  mistake  in  the  description  of  the  land 
contained  in  the  contract  made  by  A.,  and  praying  that  snch  mis- 
take might  be  corrected,  that  A.  might  be  ordered  to  convey  the 
proper  premises,  and  that  the  title  might  be  quieted,  or,  if  the 
fonner  proceedings  should  be  held  invalid,  that  the  usual  decree 
of  foreclosure  of  the  mortgage  might  be  rendered  and  the  land 
sold  thereunder.  This  action  was  held  by  the  Supreme  Court  of 
Iowa  to  be  properly  brought;  there  was  no  improper  joinder  of 
defendants  or  of  causes  of  action.' 

§  282.  *  385.  Coambatloa.  It  is  a  general  rule  of  the  equitable 
procedure  that,  in  an  action  to  enforce  an  obligation  to  contribute 
and  to  recover  the  amounts  du&from  contributors,  all  the  persons 
liable  to  make  contribution  should  be  joined  as  defendants,  in 
order  that  their  respective  amounts  may  all  be  adjusted  in  a 
EiDgle  suit.  On  the  other  hand,  when  several  parties  are  en- 
titled to  a  share  from  a  common  source,  and  the  claims  have  not 
been  adjusted  and  made  specific  and  personal,  but  they  all  de- 
pend upon  the  same  &ctB  and  involve  the  same  questiontt,  all  the 
claimants  should  unite  in  the  action,  or  at  least  should  be  brought 
before  the  court  as  defendants,  if  they  are  not  joined  as  plaintiffs." 
§  283.  *386.  AoUona  by  Taxpayon.  In  many  States  taxpayers 
and  freeholders  are  permitted  to  maintain  actions  to  set  aside  pro- 
ceedings by  local  authorities,  and  to  restrain  the  enforcement  and 
collection  of  the  tax  which  is  the  result  of  such  proceedings,  on 
the  ground  of  their  illegality.  In  such  actions  not  only  the 
ofEcials  themselves  whose  proceedings  are  sought  to  be  set  aside, 
and  the  administrative  officers  whose  function  it  ia  to  enforce  the 
tax,  must  be  made  defendants,  but  also  all  other  persons  whose 


This  wu,  in  Uct,  ( 

tract  for  the  coDvey»nre  of  land,  and  W  Mntatives  ot  any  thai  aw  dead,  aiitl  also 

compel  a  apeciflc  perfoimance  ai  raformed,  ths  priDcipal    debtor.     Stoi/i    Eq.     PI. 

ot,  in  the  alternatite,  fot  tbe  foreclaenn  i  169  a ;  Feme  d.  Barrett,  4  Jouee  Eq, 

ofamortgags.    If  the  relief  was  prDpei,  495;   Bay  wood    v.    Ovej,  6    Mad.    113; 

tbe  putiet  defendant  wei«  clearly  so.  Moore  v.  Moberly,  T  B.  Mon.  299 :  Tre>- 

■  Carr  r.  Waldron,  44  Ho.  393  ;  Story's  coit  it.  Smyth,  1  McCord  Ch.  301.    See 

E<).  PI.  S  169  1  Madox  r.  JacksoQ,  3  Atk.  aUo   McDeartnao  c.   McCIare,   31    Atk. 

40fi;  Bland   d.  Winter,   I   S.   &  8.  146;  aS9   (betweeo    cc^Mnanu] ;   Boaenthal  i-. 

Jackson  B.  Rawlins,  S  Vem.  195 ;  Hart  v.  Snttoo,   31    Ohio    St.  40B    (between   co- 

CufFee.  4  Jonee  Eq.  3S1.     In  an  action  by  snretiee). 
1  inrety  lot  eonlribntioii,  tbe  geueial 
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rights  or  intereata  may  be  adversely  affected  by  a  decree  granting 
the  relief  demanded  by  the  plaiDtifFs.  For  example,  in  such  a  suit 
brought  to  set  aside  the  proceedings  of  certain  municipal  au- 
thorities, and  to  restrain  the  levy  and  collection  of  a  speciLil  tii 
imposed  by  them  for  the  purpose  of  pajdng  certain  illegal  jii(i;j- 
menta  held  by  different  judgment  creditors,  all  these  judgrueni 
creditors  were  declared  to  be  necessarily  joined  as  defendants: 
they  had  a  common  interest  among  them  all,  centring  in  the  point 
at  issue  in  the  cause.^ 

§  284.  *  387.  AoUoiiB  to  Red«0in.  In  an  action  by  a  mortgiigor 
or  person  holding  under  him  to  redeem,  all  those,  in  general 
should  be  made  defendants  whose  interest  will  be  affected  by  the 
decree.  If  the  mortgagee  is  living,  he  is,  of  course,  an  indis- 
pensable defendant ;  and  if  he  is  dead,  his  personal  representatives, 
according  to  the  theory  of  mortgages  which  prevails  in  this 
country.^  As  a  general  rule,  all  persons  who  are  interested  in 
the  mortgage-money  or  debt  secured  by  the  mortgage  must  be 
joined.*  Thus,  if  the  mortgage  is  held  by  a  trustee,  the  cettiti 
que  trust  should  be  a  co-defendant*  If  the  mortgagee  has  ab- 
solutely assigned  all  his  interest  in  the  mortgage,  he  is  no  lon^i^r 
a  necessary  party  in  the  suit  to  redeem,  but  the  assignee  takes  his 
place ;  and  if  there  are  several  successive  assignments  of  su<;h  a 
character,  the  last  assignee  is  the  only  necessary  defendant,*    But 

»  [Anderson   v.  Orient    Fire  Ina.   Co.  ^  [^Wood  v.    Holland  (1893),  57   Art 

(1893),88Ia.S79,55N.W.348;  Wabaska  198.21  S.  W.  223j 
Blecmc  Co.  v.  City  of  Wjmore  ( 1 900),  60         '  Story's  Eq.  PI.  §  1 88 ;  Palmer  c.  E»ri 

Neb.  199,  62  N.  W.  626 ;  McCann  v.  City  of  Carlisle,  I  Sim.  &  S.  42.?;  U^honrn  r 

of  LouisvilJe  (1901),  —  Ky.  — ,  63  S.  W.  Fallows,  1  Hub.  &M.  741;  Mc<:all  r.  Yard. 

446;  Commouwealth  v.  Scott  (1901),  112  I    Scockt.  358;   Large  v.  Van  Uoren,  14 

Kj.  552,  65  S.  W.  596.    'I'he  Stule,  how-  N.  J.  Eq.  208. 

erer,  is  not  a  proper  party  plaintiff  in  an  <  Story's  Eq.  PI.  §§  192.  208  :  T)rTw  c. 

action  a^inst  a  county  aaditor  to  recover  HarmftD,  5  Price,  319  ;   but  <iee  SHjfl  r 

money  lielonging  to  the  conntjwroBjffully  State  Lumber  Co.,  71  Wis.  476.      Where 

received  by  him,  wliere  the  connty  com-  the  mortgagen  bad  assigneil  elie  mortEicf 

made  sui:h    by  joining  taxpayers  as  ra-  ao  action  to  reiieero,  the  mortgigee.  li' 

lators;  State  o.  Casper  (1903),  —  lud. — ,  truBtea,   and    the    bcaeficiiiriea  were  »il 

67  N.  E.  ISd.^    Newcomb  n.  Horton,  IS  necessary  defendants.     VVetliereli  c.  Ci'l- 

Wis.  566,  570,  per  Cole  J.,  citing  Brinkei^  lias,  3  Mad.  2  j5. 

boBv.  Bron-n,  6  Johns.  Ch.  139;  Fellowa         '  Story's  Eq.  PI.  $  189;   Cli«tnt«n  r 

V.  Fellowa,  4  Oow.  682 ;   Story's  Eq.  PI.  Ooldwin,  9  Ves.  269 ;    Hill  e.  Adam*,  i 

g§  285  el  stq.     See  also  Wilson  v.  Mineral  ACk.  39  ;  Whitney  d.  McKinnev,  7  J-Aira. 

Point,  39  Wis.  160;  Watkini  v.  Milwan-  Ch.  144;  WiUianis  o.  Smith,  49  Mf.  i64; 

kee,  52  id.  98 ;  Bettinger  v.  Bell,  65  lad.  Beals  d.  Cobb,  51   Me.  34S;   Knanl  r. 

445;  Ha_vesr.H:il,17Kans.360;  Graham  Er8liine,.^5  Ma.  153,158.     See  also  S«Ji 

V.  Minneapolis,  40  Miim.  436.  i^.  State  Lumber  Co.,  71  Wis.  476. 
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where  the  mortgagee  has  made  only  a  partial  assignment,  and 
retains  any  interest  in  the  mortgage  or  in  the  debt  secured  by  it, 
he  must  be  joined  with  the  assignee  as  a  co-defendant.^  When 
the  suit  is  brought,  not  by  the  mortgagor,  but  by  a  subsequent 
mortgagee  or  other  incumbrancer,  to  r^eem  from  a  prior  mort- 
g^,  all  the  owners  of  the  equity  of  redemption  are  necessary 
co-defendants  with  the  holder  of  such  prior  mortgage.^  If  the 
mortgagor  conveys  his  entire  estate  in  the  land,  he  need  not  be 
made  a  party  in  an  action  to  redeem  by  his  grantee.^  Persons 
having  partial  interests  in  the  equity  of  redemption,  or  subsequent 
liens  or  incumbrances  upon  it  or  upon  a  portion  of  it,  may 
redeem;  but  in  such  case  they  must  bring  in  all  other  parties 
who  are  interested  in  the  land ;  such  other  persons  are  necessary 
parties  to  the  action  either  as  plaintiffs  or  defendants,  in  order 
that  all  the  rights  and  claims  may  be  determined  in  one  decree.^ 


SECTION  SEVENTH. 

WHEN  ONE  PERSON  MAY  SUE  OR   BE    SUED  ON  BEHALF  OF  ALL 

THE  PERSONS  INTERESTED. 


/A 


§  285.  *  888.  Statatory  Provision.  In  immediate  connection 
with  the  general  topics  treated  in  the  preceding  two  sections, 
there  are  certain  special  subjects  which,  though  subordinate,  are 
sufficiently  important  to  require  a  separate  notice,  and  they  will 
therefore  be  considered  in  the  present  and  the  following  two 
sections.*    The  first  of  these  involves  an  answer  to  the  questions, 


»  Story's  Eq.  PL  §  191 ;  Hobart  r. 
Abbott,  2  P.  Wms.  643. 

»  Stoi/B  Eq.  PL  §§  186,  191 ;  Palk  v. 
ClintoD,  12  Vee.  46;  Lord  Cholmondeley 
r.Lord  Clinton,  2  Jac.  &  W.  134;  §mith 
V.  Moore,  49  Ark.  100  (chattel  mortgage) ; 
Hunt  V.  Rooney,  77  Wis.  258.  As  to  the 
necessary  defendants  in  an  action  for  re- 
demption by  a  subsequent  incumbrancer 
when  the  prior  mortgage  has  been  fore- 
closed without  making  him  a  party,  see 
Adsou  v.  Anson,  20  Iowa,  55 ;  Knowles  v. 
Rablm,  20  Iowa,  101 ;  Street  v.  Beal,  16 
Iowa,  68 ;  Bnmap  p.  Cook,  16  Iowa,  149 ; 
Winslow  V.  Clark,  47  N.  Y.  261,  263; 
Dial  9.  Merle,  4  Paige,  259 ;  Bloomer  v, 
Stniges,  58  N.  T.  168. 

*  Williams  v.  Smith,  49  Me.  564 ;  Hil- 


ton V.  Lothrop,  46  Me.  297;  Bailey  v. 
Myrick,  36  Me.  50;  [Craig  v.  MiUer 
(1893),  41  S.  C.  37,  19  S.  E.  192,  citing 
the  text.^ 

*  Story's  Eq.  PL  §§  185,  186 ;  Henley 
V.  Stone,  3  Beay.  355 ;  Chappell  v.  Rees, 
1  De  G.,  M.  &  G.  393;  Fell  v.  Brown,  2 
Bro.  C.  C.  278 ;  Palk  v.  Lord  Clinton,  12 
Ves.  58,  59;  Farmer  v.  Curtis,  2  Sim. 
466 ;  [[Dunn  v.  Dewey  (1898),  75  Minn. 
153,  77  N.  W.  793.] 

B  [The  close  connection  of  the  statu- 
tory proTision  under  discussion  with  the 
provision  requiring  the  joinder  of  parties 
when  united  in  interest,  when  the  New 
York  Code  was  adopted,  is  shown  by  the 
following  quotation  from  Tobin  v.  Port- 
land Mills  Co.  (1902),  41  Ore.  269,  68  Pac 
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When  may  one  person  sue  as  the  Tepresentative  of  others  who, 
although  not  named,  are  regarded  as  virtual  co-plaintiffs  in  the 
action?  and,  When  may  one  person  in  like  manner  be  sued  as 
the  representative  of  others  who  are  regarded  as  co-def eudaou  ? 
The  statutory  provision  permitting  this  method  of  bringing  tlie 
parties  before  the  court  is  as  follows:  "When  the  question  is 
one  of  a  common  or  general  interest  of  many  persons,  or  wheo 
the  parties  are  very  numerous  and  it  may  be  impracUcable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defeuJ 
for  the  benefit  of  the  whole."  * 

§  386.  *  389.  Aathor**  Analjatm  of  Longnaga  of  Statota.  Two 
Diatlnot  Caa«s.  Buentlal  ia«iii«iitB  of  eaob  CaM.  Following  the 
course  which  has  generally  been  adopted  thus  far,  I  shall  6rst 
examine  this  prDvision  of  the  codes  by  an  independent  analysis 
of  its  language,  and  shall  then  state  the  interpretation  which 
has  been  put  upon  it  by  the  courts.  It  is  very  evident  that  it 
describes  two  distinct  and  separate  cases  in  which  a  plaintifi  or 
defendant  may  be  clothed  with  the  I'epresentative  character  de- 

T43:   "In  McKeniie  v.  L'Amonrenx,  II  whole:  Code,  %   119.    This  wu  alw  in 

Barb,  516,  Mr.  Justice  Eurif,  commeDt-  acordBoce  with  the  then  eiistiiig  prac;i'.-r 

ing  apon  the  exceptions  spoken  of    bj  of  the  conrta  of  aqaitj.    The  le^laii^rr 

Judge  Storj,  and  explaining  the  adoption  seems  to  hare  apprehended  that  by  iiUfi- 

of  the  section  of  the  code  adrerted  to,  ingtbe  rnlereported  brthecoDiniiei'>ncn 

says :  '  So  far  was  the  legislatnra  from  in-  it  might  be  nndentood  to  hare  njrit^ 

tending  any  change  in  tbe  rule  on  this  the  kindred  roles  embnced  in  tbe  U-uit 

Bnbject,thsC,  in  making  the  great  cbauges  danse  of  tbe  section.    To   prev^ni  tnj 

contemplated  by  the  adoption  of  Che  code,  misappKheasion   the    latter    cIsdw  "u 

it  was  carefal  to  preserve  this  convenient  added,  thos  retaining  in  the  new  praciin 

practice  of  tbe  Court  of  Chancer;.    The  the  same   rules  b;  which  to  d^termiH 

code  commiasioneiB  had  reported  a  section,  whether  the   proper  parties  were  beS-at 

copied  substantially  from  one  of  the  rules  the  court  which  then  preTailed  in  tSx 

of  theSupretneConitof  theUnited  States,  Conrt  of  Chsnceiy.'"] 
providing  that  those  who  aire  nnited  in  >  New  York,  J  119  (i4S);  Cslrfamit, 

interest  mnst  be  joined  as  plaintiffs  or  de-  {  3BS ;  Kansas,  {  as ;  Iowa,  {  1549 ;  Kcd- 

fendants,  except  that,  if  the  consent  of  tncky,  $37;  SoDth  Carolina,  {  I4l;  Ore- 

any  one  who  should  have  been  joined  as  gon,  J3B1  i  Nevada,!  14;  Nebraska.  £  vt; 

plaintiff  cannot  be  obtained,  he  may  be  North  Carolina,   S  63 ;   [Ctah,   Ht'.  Si~ 

made   a   defendant,   the   reason   thereof  1898,  fi!9l7i   North  Dakota,  Rev.  Cix^^^ 

being  stated  in  the  complaint.     This,  too,  1899,   J  323:^   South  Dakota,  Aon.   Si., 

was  the  practice  in  tbe  Court  of  Chancery.  1901,  {6079;    Ariiona,   Her.  St.,   1WI. 

The    legislature   adopted    the    provision  {1313;    Montana,    (5S4;    Idaho,   C-le 

tbos  reported,  but  added  to  the  section  as  Civ.  Pro.,  1901,   !3!T0;    Colorado.  §  1!: 

follows:  And  when  the  question  i9  one  of  Indiana,  Bums' St.,  1901,  |S70;   Wiscon- 

coinmon  or  general^interest  of  many  per-  sin, St.,  1 898,  j MOI ;  Oklahoma,St,  IS-.ll, 

sons;  or  when  the  parties  are  very  numer-  §  3910;  Washington,  BaL  Code,  £  4!.14: 

oiia  and  it  may  be  impracticable  to  bring  Wyoming,  Rev.  St.,  IB99,  }  34es ;  Arks-i- 

them  all  before  the  court,   one  or  more  sas,  Sand.  &  HiU'sIHg.,  {6631:  Cuddk-.>- 

may  sue  or  defend  for  tbe  benefit  of  the  cut,  Oeu.  St.,  190a,  f  619 ;  Nebraska,  i  41.] 
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scribed,  and  may  thus  stand  in  the  place  of  others  whose  rights 
and  interests  are  determined  together  with  his  own.^    These  two 
cases  depend  upon  distinct  and  separate  facts  and  circumstances, 
and  are  as  follows:  (1)  There  must  be  a  ^^ question  of  common  or 
general  interest "  to  many  persons  involved  in  the  action.     The 
two  essential  elements  of  this  case  are,  the  question  of  common 
or  general  interest  to  be  determined,  and  the  many  persons  who 
have  this  common  or  general  interest  in  the  matter  at  issue. 
The  '^  many  persons  "  in  this  case  is  opposed  to  the  very  numerou9 
parties  in  the  other,  and  is  doubtless  satisfied  by  a  number  actu- 
ally less.     It  is  certainly  not  necessary,  in  order  to  fulfil  its 
requirements,  that  there  should  be  any  imprdcticability  of  bring- 
ing all  the  persons  having  the  common  or  general  interest  before 
the  court      (2).^*he  second  case  depends  entirely  upon  the 
number  of  the  persons  who  should,  according  to  the  ordinary 
rule,  be  made  plaintiffs  or  defendants^luhe  single  essential 
element  is  the  impracticability  of  bringing  all  the  parties  before 
the  court  on  account  of  their  great  number.1 1  The  language  does 
not  in  terms  require  any  question  of  common  or  general  interest 
to  this  great  number,  but  it  is  difficult  to  conceive  of  an  action 
in  which  a  very  large  number  of  persons) should  be  capable  of 
joining  as  plaintiffs^ so  large  that  it  would  be  impracticable  to 
bring  them  all  actually  before  the  court  —  unless  the  question  to 
be  determined  was  one  of  comnlon  or  general  interest  to  them 
aU.^    It  inevitably  follows,  therefore,  from  the  customary  nature 

1  [See  Hawardenv.  The  Tooghiogheny  bods."    See  also  Tobin  v.  Portland  Mills 

&.  Lehigh  Coal  Co.  (1901),  111  Wis.  545,  Ca  (1902),  41  Ore.  269,  68  Pac  743,  qaot- 

87  N.  W.  474,  in  which  the  court  said :  '*  It  ing  the  text.3 

is  to  be  noted  that  there  are  two  cases         '  [The  language  pf  the  conrts,  respec- 

named  in  the  statutes  referred  to  in  which  tively,  in  the  cases  of  Tobin  v.  Portland 

one  may  sne  for  aU.  viz. :  (I)  When  the  Mills  Co.  (1902),  41  Ore.  269,  68  Pac.  743, 

qnestion  is  one  of  common  or  general  in-  and  George  v.  Benjamin  (1898),  100  Wis. 

terest  of  many  persons,  and  (2)  when  the  622,  76  N.  W.  619,  suggests,  bnt  does  not 

parties  are  very  nnmerous,  and  it  is  im-  settle,  the  question,  whether  the  statutory 

practicable  to  bring  them  all  before  the  provision  can  be  invoked  when  the  interest 

-conrt.    The  latter  class  was  under  consid-  is  joint.    In  the  former  case  the  court,  in 

eration  in  the  cases  of  George  v.  Benjamin,  referring  to  the  latter  clause  of  the  section, 

100  Wis.  622.  and  Hodges  v.  Nalty.  104  said :  It  "  in  effect  enacts  the  third  excep- 

Wis.  464 ;  hence  what  is  said  in  those  tion  to  the  rule  in  equity,  in  respect  to  the 

onues  as  to  the  number  of  persons  which  necessity  of  making  aU  persons  immedi- 

wfll  be  deemed  '  very  numerous,'  is  inap-  ately    interested    in    the    subject-matter 

plioable  here,  because   this   case   comes  parties,  omitting  therefrom,  however,  the 

under  the  first  subdivision,  which  only  words,  *  and  although  they  have,  or  may 

lequires  the  presence  of  a  question  of  have,  separate,   distinct   interests.*    This 

common  or  general  interest  of  many  per-  omission  cannot  mean  that  the  legislative 
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of  litigations,  that  these  two  cases  described  by  the  statute  are  in 
practice  constantly  united ;  they  constantly  run  into  each  oilier. 
In  fact,  it  seldom  if  ever  happens  that  a  suit  arises  which  falU 
strictly  withia  the  terms  of  the  second  ease,  and  not  within  iLose 
of  the  first.  ^ 

§  287.  *  390.  N«paMatj  AllegaUoiiB  hereta.  Whenever  tliese 
provisions  are  invoked,  in  order  that  a  plaintifF  may  be  entitled 
to  Bue  or  a  defendant  to  be  sued  in  the  representative  character 
described,  the  facts  showing  that  the  requirements  of  either  case 
have  been  complied  with  must  not  only  exist,  but  must  be  alleged 
by  the  plaintiff  as  the  very  ground  and  reason  for  adopting  the 
peculiar  form  of  action  permitted  by  the  statute.  The  complaint 
or  petition  must  show  either  that  many  persons  have  a  common 
or  general  interest  in  the  questions  involved  in  the  action,  or  elie 
that  the  number  of  persons  who  would  be  joined  as  plaintiffs  or 
defendants,  if  the  ordinary  rule  was  applied,  is  so  very  great 
that  it  is  impracticable  to  make  them  all  actual  parties.  Unless 
the  pleading  contains  these  averments,  the  action  must  \>e  re- 
garded as  though  brought  by  the  single  plaintiff  or  against  tlie 
single  defendant  named.'     It  should  be  carefully  ol»er\-ed  that 

Bssembl;  intended  therebj  to  limit  the  own  tuime  if  hs  was  before  the  coun." 

tliird  eKception  to  cases  in  which  the  very  The  ooart  then  proceeds  u>  ihon  ihal.  Ii 

naiaerouB  parties  nientioned  bad  ft  joint  accordance  with  the  conKDon  U<r  mla 

and   indiTiaible  iutereat   in    the  sahject-  aa  stated  by  Dicej  and  Chittr,  "the  Svi 

matter  of  the  enit,  foe  to  give  the  Btatnte  that  all  the  parties  to  the  cootnrt  an 

such  cuQBtructiou  would  reader  UiestataM  Dui led  in  interest  affords  a  saffid^oiret- 

superSauiu,  aa  the  preceding  clause  of  the  sou  for  holding  that  tliej  Me  nerF^sarr 

sectiun  extends  the  second  exception  to  partiei  to  the  action."    And  fia^k  cud- 

that  veij  class  of  parties,  bnt  limits  it  to  a  dados  the  discussion  of  this  qacsiion  bj 

less  number."     It  aeenis  to  be  assumed  by  saying  :  "  So  in  whatever  view  wt  runjiJet 

the  court,  in  this  lanj;uage,  that  the  statute  the  cano  we  are  nnable  to  see  how  tli* 

applies  Co  the  case  of  a  joint  and  indivit-  plaintiff  can  maintain  tbe  aciiuo  sliac." 

ible  interest  in  the  snbject-matter  of  the  Bearing;  in  mind  the  facts  of  tbe  twuca;^ 

suit.      Turuing  to  the  language  of   the  it  is  difficult  to  reconcile  the  laDgiugcuf 

coart  in  George  v.  Benjamin,  we  find  it  the  coarts.J 

reads  as  follows  :  "  It  requires  bat  a  mere  '  [^S«e  If awarden  v.  The  Yooghii-'ehf nr 

inspection  of  the  complaint  to  show  that  &  Lehigh  Coal  Co.,  tupm,  for  a  ca««  "tcni 

the  claim  that  the  question  involved  in  this  the  two  do  not  "ran  into  encb  uilier" 

action  is  '  one  of  a  common  or  general  in-  Hodges  o.  Naltj  (1899),  l(H  Wis.  4W.  fO 

terest  to  many  persons '  is  not  justified  by  N.  W,  726-3 

the  facts  alleged.     It  showa  positively  and         »  [Castle  u.  Madbon  (190!),  113  Wii 

definitely  that  all  are  anited   in  interest.  346,    89  N.    W.    ISS.      In    this   caw  ihi 

...  It  seems  too  plain  for  argumeTil  that  court  said ;  "  It  is  argued  that  it  it  im- 

the  complaint  fails  to  state  any  fact  which  pracclcable  to  bring  in  all   the  ri|enu 

shows  that  tbe  parties  to  this  contract  have  owners,  and  that  all  interests  are  rppr*- 

a  common  or  general  interest  which  would  sented  in  the  suit  as  it  is    This  ronifu'i-a 

euuble  each  to  uiaiutain  an  action  in  bia  canui 
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this  provision  does  not  create  any  new  rights  of  action,  nor 
enlarge  any  of  those  now  existing.  rThe  suit  cannot  be  sustained 
by  one  as  the  representative  of  the  many  others  who  really  sue 
in  his  name,  unless  it  could  have  been  maintained  if  all  these 
many  others  had  been  regularly  joined  as  co-plaintiffs,  or  unless 
it  could  have  been  maintained  by  each  of  them  suing  separately  , 
and  for  himself. ^  The  statutory  provision  is  simply  a  matter  of 
convenience,  a  rule  of  form,  a  means  of  enabling  many  persons 
to  have  their  rights  determined  without  their  actual  appearance 
in  court  as  litigant  parties^ 

§  288.  *  391.  Judicial  Interpretation  of  Statute.  Order  Puraued 
in  Examination  of  Decided  Caaea.  Passing  to  the  judicial  interpre- 
tation of  the  clause,  I  shall  ascertain,  from  an  examination  of 
the  decided  cases,  (1)  when  one  person  may  sue  or  be  sued  in  a 
representative  capacity ;  and  (2)  the  purpose  and  object  of  such 
form  of  action,  and  especially  its  effects  upon  the  rights  and 
duties*  of  the  other  persons  who  are  represented  in  and  by  the 
actual  party.  ^  The  conclusions  reached  in  the  preceding  para- 
graphs as  to  the  meaning  of  the  provision,  and  the  two  distinct 
cases  mentioned  in  it,  are  fully  sustained  by  the  authorities. 
The  construction  of  this  section  of  the  codes  has  been  established 
by  the  courts,  and  the  rule  is  settled  as  already  stated,  that, 
where  the  question  to  be  decided  is  one  of  '^  common  or  general 
interest "  to  a  number  of  persons,  the  action  may  be  brought  by 
or  against  one  or  all  the  others,  even  though  the  parties  are  not 
so  numerous  that  it  would  be  impracticable  to  join  them  all  as 
actual  plaintiffs  or  defendants ;  but,  on  the  other  hand,  when  the 
parties  are  so  very  numerous  that  it  is  impracticable  to  bring 
them  all  into  court,  one  may  sue  or  be  sued  for  all  the  others. 


i^ 


it  is  impracticable  to  bring  all  the  owners 
into  the  suit.  We  shall  not  assnme  that 
it  id  because  thej  are  nameroas.  Farther, 
the  owuera  who  hare  been  let  in  are  not 
here  in  a  representative  capacity.  The 
order  making  them  parties  allows  them  in 
on  their  own  behalf  alone,  and  not  on  be- 
half of  any  other  riparian  owner.  If  it  be 
shown  that  there  is  difficnlty  in  making 
the  nrnnerons  owners  defendants,  "and 
the  coort  believes  that  some  may  be  pro- 
ceeded against  as  representatives  of  a  class 
Qnder  the  statute,  so  that  the  litigation  as 
carried  on  wiU  end  the  controversy  as  to 


those  thns  represented,  the  court  may  so 
determine  when  the  merits  of  the  answer 
in  abatement  are  considered."  The  num- 
ber of  owners  referred  to  was  256.  See* 
Tobin  V.  Portland  Mills  Co.  (1902),'41  Ore. 
269,  68  Pac.  743.] 

^  []In  McCann  v.  City  of  Louisville 
(1901),  —  Ky.  — ,  63  S.  W.  446,  the  court 
said :  "  The  purpose  of  the  section  is  to 
avoid  a  multiplicity  of  suits,  and  settle  the 
rights  of  all  parties  having  a  common  or 
general  interest  in  one  suit."  See,  how- 
ever. Northwestern  Loan  Co.  v,  Muggli 
(1895),  8  S.  D.  160,  65  N.  W.  442.] 
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even  though  they  hare  no  common  or  general  interest  in  t!ie 
questions  at  issue;'  and  the  necessary  facts  to  bring  the  cit^e 
within  one  or  the  other  of  these  conditions  must  be  averred.* 

§  269.  '  392.  statute  lo-enaatM  Bqnlty  Rnla.  Most  b«  Mina 
Conaecdon  batwaan  Fartiaa  Bapieoented  In  both  Caam.    Taat.     This 

section  of  the  codes  is  a  re-enactment  of  a  rule  which  bad  pre- 
vailed in  equity,  and  is  to  receive  a  construction  which  will  niiike 
it  identical  with  the  pre-existing  doctrine."    Although  the  casv 

■  McKenzie  v.  L'AmoDreni,  1 1  Barb,  woald  be  impracticable  to  bring  them  ail 
S16.  See  alio  Towner  D.  Toolej,  38  Barb-  before  the  conrt.  .  .  .  Ii  reqoirea  hni  i 
598,  G07.  mere  iiMpectioD  of  the  complaint  to  sboa 

■  BardBtown  &  L.  R.  Co.  n.  Metcalf,  that  the  claim  that  the  qoeMion  imolieil 
4  Mecc  (Ky-)  199,304.  m  this  action  is  'one  o[  common  or  fc^ii- 

■  QGeorge  v.  Benjamui  {1898),  100  eral  iatctest  to  many  persona' ii  not  ja-Q- 
Wia.  ess,  76  N.  W.  619.  In  this  case  fled  by  Che  facts  allt^.  On  the  coDinrv. 
thirty-one  pereooB  by  written  agreement  the  complaiat  sbowg  that  the  qneMiun  in- 
formed a  syndicate  to  purchase,  manage,  volred  arises  ont  of  contract,  penmnil  u 
and  sell  a  tract  of  land,  and  each  agreed  each  one  of  the  Babscribers  to  it.  li 
to  contribote  a  certain  sam  at  once,  and  shows  positively  and  definitely  that  ail 
to  pay  from  time  to  time  such  sums  as  are  united  in  interest.  Each  snbsi'HUr 
should  be  needed  for  payments.  Une  of  to  the  couEiact  agrees  with  ctcij  mber 
the  number  was  made  trnslee,  and  a  tinst  subscriber  that  he  will  ■  pay  snch  snir  nr 
in  favor  of  each  whs  declared  lo  the  extent  sums  as  shall  be  needed  for  future  p*; 
of  a  one-thirty-flrst  interest  in  the  land.  meuU  on  said  property,  as  the  samp  in 
The  Buit  was  brought  by  the  tiasiee  ia  demanded  and  required  by  the  panits  in 
behalf  of  himself  and  astiociates  against  interest  herein.'  ...  It  wanld  seem  too 
one  of  the  parties  to  said  agreement  to'  plain  for  argument  that  the  romplaiol 
recover  $4,900,  claimed  to  he  due  on  the  fails  to  state  any  fact  which  ihows  iliai 
agreement.  Plaintiff,  to  support  his  right  the  parties  to  this  contract  haTeacomm^'o 
to  bring  the  action  in  his  own  name  alone,  or  general  interest  which  would  euiliie 
relied  upon  the  provisions  of  the  statute  each  to  maintain  an  action  in  his  urn 
under  discnssiou  in  the  text.  The  conrt  name  if  he  was  before  the  court"  In 
said ;  "  He  seeks  to  sustain  his  riglit  to  Hodge*  d.  Nalty  I(M  Wis.  464,  80  N.  W 
maintain  this  action  on  the  two  grounds  726,  the  court,  after  quoting  stalulnir 
mentioned  in  the  statute,  —  that  the  ques-  provisiona  mider  discoseion,  made  wftt- 
tion  involved  is  one  of  common  and  gen-  euce  to  George  v.  Benjamin  as  follows: 
eral  interest  of  many  persons,  and  that  "This  section  was  recently  considered  is 
the  parties  are  very  numerous,  and  it  is  the  case  of  an  action  lu  enfon«  pavniFnt 
impracticable  to  brin|i  them  all  before  the  of  a  subscription  to  a  bnsiness  cntrrpns 
court  As  stated  in  Day  v.  Buckingham,  (George  e.  Benjamin,  100  Wis.  6M|.  inJ 
8T  Wis.  SIS,  and  repeated  in  Frederick  v.  it  was  held  that  the  complaint  did  n<4 
l>ouglHeCo.,  96  Wis.  411,  this  statute  has  show  a  common  or  general  iuieiest  in  ill 
been  construed  as  merely  re«nactiag  the  the  subscribers,  and  that  the  nnni1>rr  lA 
roles  which  prevailed  in  equity,  and  which  sobscribera,  which  was  thirty^ine  in  that 
otliFrwise  mi^ht  have  been  held  to  be  case,  was  not  so  large  as  to  be  ciUed  terr 
abolished  by  the  code.  So,  alao,  it  hat  nnmeroDS  and  render  it  impraciiraMp  u 
been  held  that  when  the  qaestion  is  one  bring  them  all  before  the  court ;  hrnir  it 
of  common  or  general  interest,  the  action  was  held  that  all  most  join  in  that  ore. 
may  be  brought  by  one  or  more  for  the  That  case  rules  the  present  esse  upon  th« 
benefit  of  all  who  have  such  common  or  first  branch  of  the  section,  .  .  ."  Flat"  t. 
general  interest,  withont  showing  that  the  Colrin  (1893),  50  O.  St.  703,  36  N.  E.  T3S. 
parties  are   even    numerous,  or   that  it  For  a  Tery  inlereatiiig  asd  receui  caie. 
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secondly  mentioned  omits  the  element  of  a  "  common  or  general 
interest,''  and  speaks  only  of  the  very  great  number  as  the  sole 
ground  for  permitting  one  to  sue  or  to  be  sued  for  all  the  others, 
vet  even  in  this  case  there  must  be  some  connection  between  the 
parties  who  are  to  be  represented,  according  to  the  familiar  prin- 
ciples of  equity  procedure.  The  right  which  the  suit  is  brought 
to  assert  must  in  some  manner  or  degree  belong  to  all  who  are 
represented  by  the  actual  plaintiff;  and  all  the  persons  who  are 
represented  by  the  actual  defendant  must  have  some  interest 
adverse  to  the  .demand  for  relief  set  up  by  the  action.  The  par- 
ties thus  repp^ented  by  the  plaintiff  or  defendant  may  not  be  in 
privity  witf/each  other,  but  there  must  be  some  bond  of  connec-  \  .  * 

tion  wbii^  unites  them  all  with  the  questions  at  issue   in  the  '     ^  ^ 
action.  /The  test  would  be  to  suppose  an  action  in  which  all  the  \'  \  ;  •v'^'^  *^ 
numerous  persons  were  actually  made  plaintiffs  or  defendants,    ''  * 
and  if  it  could  be  maintained  in  that  form,  then  one  might  sue 
or  be  sued  on  behalf  of  the  others ;  but  if  such  an  actual  joinder 
would  be  improper,  then  the  suit  by  or  against  one  as  a  represen- 
tative would  be  improper,  notwithstanding  the  permission  con- 
tained in  this  section  of  the  statute.^ 

§  290.  *  393.  AppUcable  both  to  Legal  and  Bqnitable  ActionB. 
Nomber  of  Parties  in  Second  Case.  The  provision  applies  both  to 
legal  and  to  equitable  actions,  since  no  restriction  or  limitation 
is  contained  in  its  language ;  but  when  the  second  case  is  relied 
upon,  the  parties  must  be  so  numerous  that  it  is  really  impracti- 
cable to  make  them  all  actual  plaintiffs  or  defendants ;  and  it  has 

see  Commonwealth  t\  Scott  (1 901 ),  1 12  Ky.  Vesey,  444 ;  1  Turner  &  Bass.  297  ;  2  Sim. 

252,  65  S.  W.  596,  where  the  court,  after  369 ;  I  Dan.  Ch.  PI.  pp.  235,  237  ;  Story'a 

a  review  of  the   e<)uiry    practice,  says:  £q.  PI.  §§  99-103 ;  andlegatees or  next  of 

"Section  25  of  Civil  Code  of  Practice  of  kin,  1  Dan.  Ch.  PL  p.  238;  Story's  Eq. 

this  State,  which  is  substantially  a  re-  PI.  §§  104-106 ;  Brown  v.  Bicketts,  3  Johns, 

euactment  of  section  37  of  the  former  Ch.  553 ;  Fish  r.  Howland,  1  Paige,  20, 

Code,  recognizes  and  codifies  this  equita-  23  ;  Hallett  v.  Hallett,  2  Paige,  18-20,  21. 

Ue  practice.    It  is  this :  '  If  the  question  For  further  illustrations  in  cases  of  volun- 

iovolve  a  common  or  general  interest  of  tary  associations  and  the  like,  see  Story's 

niany  persons,  or  if  the  parties  be  numer-  Eq.   PI.  §§  107-1156;   1    Dan.   Ch.   PL 

008  and  it  is  impracticable  to  bring  all  of  pp.  238,  239.    The  same  principle  applies, 

them  before  the  court  within  a  reasonable  under   similar  circumstances,  to  defend- 

time,  one  or  more  may  sue  or  defend  for  ants.     1  Dan.  Ch.  PL  pp.  272, 273  ;  Story's 

the  benefit  of  all.' "   'Tobin  v.  Portland  Eq.  PL  §§  116  ef  seq. ;  Wood  v.  Dummer, 

MilUCo.  (1902),4lOre.  269,68Pac.743.]  3  Mason,  315-319,  321,  322;  Gorman  u. 

J  Reid  V.  The  Eyergreens,  21  How.  Pr.  Bussell,  14  Cal.  531 ;  CuUen  v.  Duke  of 

319,  321,  per  Emmott  J.  citing  Story's  Qneensberry,  1   Bro.  C.  C.  101 ;   1  Bro. 

Eq.  PL  §  123 ;  Adair  r.  New  Biver  Co.,  11  P.  C.  396. 

25 
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been  held  that  the  number  thirty-five  was  not  sufQciently  gn-nO 
When  one  sued  on  behalf  of  an  association  by  its  name,  ujnin  ;i 
promissory  note,  and  alleged  in  his  complaint  that  it  wss  uirin 
corporated,  and  that  its  members  were  very  numerous,  tlie  ni.r. 
facts  thus  alleged  were  held  to  be  insufficient.^  Undoubtetily  ii. 
such  a  case  the  plaintiff  should  sue  on  behalf  of  the  person:)  nli  ' 
compose  the  society,  and  not  on  behalf  of  the  society  it'^li. 
Indeed,  this  point  has  been  directly  decided.  It  is  held  th.it.  in 
case  of  such  a  society  whose  raerabera  are  too  numerous  to  Ijrii:|: 
them  all  before  tiie  court,  the  plaintifF  must  malie  one  of  them  a 
defendant  as  a  representative  of  the  others,  and  not  make  tLf 
association  a  defendant.^ 

§  291.  *  394.  ParUcnUr  InatMiOM.  The  following  are  i^-T.y 
particular  instances  in  which  these  principles  have  been  ajiipli^'ii. 
and  in  which  it  has  been  held  that  the  action  might  be  niiuiiuin'  il 
b^one  or  more  for  the  benefit  of  the  others.  One  cretlitor  iu.iy 
sue  on  behalf  of  all  the  other  creditors  in  an  action  to  enforce  t!.. 
terms  of  an  assignment  in  trust  for  the  benefit  of  creditors,  :■■■ 
obtain  an  accounting  and  settlement  from  the  assignee  and  otljt! 
like  relief;  also,  in  an  action  to  set  aside  such  an  assignment  in 
the  ground  that  it  is  illegal  and  void;  and  also  one  jud^'iiie]it 
creditor  may  sue  on  behalf  of  all  other  similar  creditors  in  nn 
action  to  reach  the  equitable  assets,  and  to  set  aside  the  framlu- 
lent  transfers  of  the  debtor.  Bin  all  these  classes  of  cases  tie 
creditors  have  a  common  interest  in  the  questions  to  \je  deter- 
mined by  the  controversy.*  l|  When  a  mortgage  had  been  gi^en 

'  Kirk  V.  Tonng,  S  Alib.  Pr.  453,  per  in  allowiug  ooe  or  niot«  tn  fm  f<it  iT 

Gierke  J.  at  S.  T.     Uuiloulneilly,  k  num-  This  was  a  caee  in  which  ten  notwrii-r- 

ber  mnch  less  than  thirtir-five  wixM  he  broiiglit  nn  actioa  fat  the  lipnetic  of  .I'i 

ButHcient  when  a,  "  conimoD  interest"  is  sabncribers  who  hid  pud  iheir  fn!i«-r^ 

set  up.    In  an  action  hy  creilitors  it  was  tioiw  ajpiiust  a  subscriber  whu  had  rein*! 

belli,  hy  a  vpry  atile  Rtiglish  judge,  that  to  pay  hin  aabscriplinu.    See  alM  (i-'-r.-^ 

twenlr  wns  loo  small  anumlier      Harrison  v.Benjamiu  (I89sj.  100  Wis.  62J.  76.V  ^1' 

o.  titowardwD,!  Hare,  am     QSee  Hodges  619,  holdiug  that  thinv^ne  -waf  D-A  '■■ 

B.  Nalty  (1899),  104  Wis.  4W,  80  N.  W.  large  as  to  be  called  very  namiT»ni'  i:! 

726,  from   which   we  qnote   as  folhiws  ;  render  it  impracticable  lo  bring  ilit-m  li' 

"Seventy-five    persons   is  sorely  a  Tery  beforethecoort."    Tobinc.  Portlan!  M::> 

latce  and  unwieldy  number  of  persons  lo  Co.  (1902),  41  Ore,  269,  68  Pac,  :4-l.] 
jidn  ioan  action  w  lie  re  it  ii>  practical  >Ie  for         *  Hnbichl  r,  Pemberton.  4  SaaJt ''" 
a  few  to  settle  the  controversy  for  the         »  Keller  u.  Tr»cy,  II  Iowa,  SSO;  ?!« 

benefit  of  all,      A  line  must  be   drawn  art  r,  Erie  &  W,  Transp,  Co.,  17  M:"- 

nomen'hure,  and,  while  it  may  be  dlDiEult  372.  394, 

to  draw  Ft  at  any  prcciae  number,  we  bold         '  Greene   v.  Breck,  10  Abb.  Pr  'i 

that  seventy-fiv-c  is  a  sntficient  n amber,  iu  Brooks  ii.  Peck.  3S  Barb.  SI9,    SveSlor' 

a  case  like  the  present,  Co  justify  the  court  Eq.  PL  §S  99-103 ;  1  Dao.  Ch.  PI  1"^ 
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by  a  railroad  company  to  a  trustee  in  order  to  secure  bondholders, 
and  he  desired  to  obtain  directions  of  the  court  in  respect  to  the 
payment  of  coupons,  and  brought  an  action  for  that  purpose,  and 
alleged  in  his  complaint  that  the  holders  of  the  coupons  were 
very  numerous,  so  that  it  was  impracticable  to  bring  them  all 
before  the  court,  it  was  held  proper,  and  within  the  provision  of 
the  code,  to  make  a  few  of  these  persons  defendants  as  the  repre- 
sentatives of  all  the  others,  with  suitable  averments  showing  the 
reasons  for  such  a  form  of  action.^  Conversely,  a  suit  can  be 
maintained  by  one  on  behalf  of  all  to  foreclose  a  mortgage  when 
the  number  of  mortgagees,  or  of  bondholders,  is  large.,  //it  would 
be  hardly  necessary  in  such  a  case  that  the  number  of  persons 
should  be  so  great  as  to  make  it  impracticable  to  bring  them  all 
in;  they  have  a  common  interest  in  the  questions  at  issue.]^/  The 
provision  also  applies  to  actions  by  distributees  for  their  shares, 
and  by  legatees  brought  to  settle  the  estate  and  to  recover  their 
legacies ; '  and  to  actions  by  heirs  to  set  aside  a  deed  or  will  of 
their  ancestors.^  ^In  both  these  cases  there  is  a  common  interest 
among  the  claimants.\ 

§  292.  *  395.  Same  Subject.  An  action  by  members  or  share- 
holders of  an  unincorporated  association  for  a  dissolution,  wind- 
^^S  up?  and  division,  or  for  other  like  relief,  plainly  falls  within 


Am.  ed.),  pp.  235,  237.  See  also  Libbj  v. 
Norris,  142  Mass.  246;  Sears  v.  Hardy, 
120  Mass.  524  ;  Mason  v.  Pomeroy,  151 
Mass.  164.  Twenty  creditors  were  held 
to  be  too  small  a  nnmber  in  Harrison  v. 
Stewardson,  2  Hare,  530.  ^Williams  v. 
Meloy  (1897),  97  Wis.  561,  73  N.  W.  40; 
Harper  v,  Carroll  (1895),  62  Minn.  152, 
64  N.  W.  145;  Corey  r.  Sherman  (1895), 
96  la.  114,  64  N.  W.  828;  Herrick  v. 
Wardwell  (1898),  58  O.  St.  294,  50  N.  £. 
903.] 

1  Coe  V.  Beckwith,  10  Abb.  Pr.  296. 
See  Heid  v.  The  Evergreens,  21  How.  Pr. 
319.  pn  Gorley  v.  City  of  Louisville 
(1901).  — Ky.—,  65  S.  W.  844,  it  was 
held  that  where  a  large  number  of  police- 
men have  claims  against  the  city  for  com- 
pennation  during  the  time  they  were 
illegally  suspended,  several  may  sue  for 
the  benefit  of  all,  and  that  the  aggregate 
arnonnt  would  determine  the  jurisdiction, 
and  not  the  amount  claimed  by  each  one 
of  the  parties.^ 


a  Blair  v.  Shelby  Cy.  Agr.  Soc,  28  Ind. 
175.  Action  on  behalf  of  one  hundred 
and  thirty-eight  mortgagees.  Bardstown 
&L.  R.  Co.  i;.  Metcalf,  4  Mete.  (Ky.)  199. 
See  also  Carpenter  v.  Cincinnati,  etc.  Ry. 
Co.,  35  Ohio  St.  307 ;  Chicago,  etc.  Land 
Co.  V,  Peck,  112  111.  408. 

'  McKenzie  v.  L'Amoureux,  11  Barb. 
516  ;  Towner  v.  Tooley,  38  Barb.  598.  In 
the  first  of  these  cases  the  number  of 
persons  represented  by  the  plaintiff  was 
three.  Story's  Eq.  PI.  §§  104, 105  ;  1  Dan. 
Ch.  PI.  (4th  Am.  ed.),  p.  238;  Hallett  r. 
HaUett,  2  Paige,  18-20,  21  ;  Fish  i-.  How- 
land,  I  Paige,  20,  23 ;  Brown  v.  Ricketts, 
3  Johns.  Ch.  553.  See  also  Hills  v.  Put- 
nam, 152  Mass.  123  (bill  for  instructions 
as  to  the  disposition  of  an  estate  not  de- 
fective for  want  of  parties,  if  the  numer- 
ous claimants  are  fully  represented  by 
those  having  similar  interests) ;  Hills  v. 
Barnard,  152  Mass.  67. 

*  Hendrix  v.  Money,  1  Bush  (Ky.), 
306. 
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the  statutory  provision,  and  may  be  broaght  by  one  of  tl.e 
associates  in  a  representative  capacity.  In  some  instauces  tie 
proceeding  would  plainly  fall  within  the  first  subdivision,  simf 
there  would  be  a  common  interest  among  all  the  membefB  or 
shareholders;  in  other  instances,  it  might,  perhaps,  fall  witliin 
the  second,  and  be  based  upon  numbers  alone.'  The  question, 
whether  one  taxpayer  or  freeholder  can  sue  for  the  benefit  of 
others  similarly  situated,  to  restrain  or  set  aside  the  acts  of  IwiJ 
officials  done  under  color  of  authority,  can  only  be  properly  om- 
sidered  and  determined  by  those  courts  which  hold  that  smh 
actions  are  proper  in  their  general  form.  Wherever  thb  jiur- 
ticular  kind  of  action  is  condemned  in  toto,  the  decision  of  tlic 
particular  point  now  referred  to  must,  of  course,  be  entirely 
extra-judicial.  In  the  States  which  permit  such  suits  by  a  tax- 
payer or  freeholder  generally,  there  is  some  conflict  of  opinion  in 
respect  to  the  question  whether  one  can  sue  on  behalf  of  others 
similarly  situated  with  himself.  It  lias  been  held  in  Wisconsin 
that  an  action  cannot  be  maintained  by  one  taxpayer  as  a  n-prc- 
sentative  of  all  othei-s  in  a  local  district,  to  prevent  the  enfuite- 
ment  of  an  alleged  illegal  tax  which  would  be  a  lien  upon  kA 
estate,  on  the  ground  that  the  lauds  owned  by  the  indlvidiul 
taxpayers,  and  aifected  by  the  tax,  are  distinct  and  separate  [Mr- 
eels,  and  there  is  no  common  interest  among  the  owners  t)iereiif- 
The  conclusion  was  that  each  taxpayer  must  sue  separately.' 

§  293.    *  .396.    Nature  of  auob  Action.      'What  BMaotlal  on  Part  of 

those  not  Named  in  order  to  become  Partlee.     I  pass  now  to  cou- 

,     sider  the  nature  of  an  action  brought  |hy  lone  on  behalf  of  otllc^^, 

0  \y.     and  its  effects  upon  the  rights  and  duties  of  those  who  are  rejire- 

\j  v'^  sented  by  the  actual  plaintiffs.     The  persons  not  named  in  suih 

ca.ses  are  not  parties  to  the  suit  unless  they  afterwards  elect  t" 

come  in  and  claim   as  such,  and   bear   their  propoition  of  lli'' 

'  Warth  It.  Racide.  18   Abb.  Pr.  396;  Perry d.  Whitaker.TI  N.C.47T:  ploCi-nn 

Gorman   d.    RnMcll,    U    Cal.    531;    Vou  u.  Cit;  of  Lnaisville  (1901),  —  Kt  -,  u3 

Schmidt  ".  HnnCiagcoD,  I  Cal.  S.*) :  Stew-  S.  W,44S;  CoiamoDwealth  d.  Sconiivn. 

art  B.  Erie  i  W.  Traiwp.  Co.,  IT  Minn.  llSKy.  2S2,65S.  W.596.     In  thUci.*"-" 

3Ti,398  ;  Cockhnrn  '■.  Thompson,  16  Ves.  of  many  taxpayers  of  an  illepal  ut  taf\ 

.121;  Storv'a  Eq.  PI.  §§  107-115  i;  1  Dan.  to  recover,  for  the  benefit  of  all.  the  i»»p 

Ch.  PI.  (4th  Am.  ed.).pp.  238,  2.19;  At-  so  paid.     The  aciiiiu  was  i.usiaiii(-l  U'l- 

1,'mt)i   Real   Estate   Co.  a.   AclanCa   Nat.  with:>tandmg  the   parlT  in  whiue  iuidi' 

Bank.  75  Ga.  40;  Dons  man  u,  WisconBin,  suit  waa  btonglil  waa  anon-reswient  ol  thr 

etc.  Co.,  40  Wis.  418  ;  ChoBter  v.  Ilalliaril,  countv.    See,  however,  Stiles  r.  Cn.'  "* 

3G  N.J.  Eq.  313.  Guthrie  (lS95),3  0kla.  36,  41  Faf.Ji^t.] 

*  Hewoomb  v.  Hurion,  18  Wis.   566 ; 
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expenses,  -yit  is  optional  with  them  whether  they  will  become 
parties  or  not,  and  until  they  so  elect  they  are,  in  the  language 
of  the  books,  **in  a  sense  deemed  to  be  before  the  court."  )^  They 
are  so  far  before  the  court,  that  if  they  neglect,  after  a  reasonable 
notice  to  them  for  that  purpose,  to  come  in  under  the  judgment 
and  establish  their  claims,  the  court  will  protect  the  defendants 
and  parties  named  from  any  further  litigation  in  respect  of  the 
same  fund  or  other  subject-matter,  especially  so  far  as  such  liti- 
gation may  tend  to  disturb  the  rights  of  the  parties  as  fixed  by 
the  judgment.     A  person  who  elects  to  come  in  and  make  him- 
self a  party  must  apply  for  an  order  making  him  such,  and  upon 
the  granting  the  order  he  is  to  all  intents  and  purposes  a  party.  ^ 
§  294.    *  397.    Equity  Role.      Role   in    Kentucky.       This    rule, 
which  is  merely  the  doctrine  and  practice  of  equity  applied  to 
cases   arising  under  the  statittory  provision,  has  not  been  ac- 
quiesced in  by  all  the  courts.     In  Kentucky,  where  the  chancery 
has  always  existed  as  a  separate  tribunal,  and  where  even  under 
the  code  there  is  a  nominal  distinction  kept  up  between  legal 
and  equitable  actions,  it  is  held  that  the  assent  of  those  who  are 
not  actual  parties,  but  who  have  a  common  interest  with  their 
representative,  will   be  presumed   unless  they  show  their  dis- 
approval by  some  act  indicating  the  dissent.^  /^his  is  in  direct 
conflict  with  the  rule  first  statedy/  According  to  the  one,  the' 
persons  who  are   represented  miist  do  some  affirmative  act  of 
approval  and  adoption,   and   regularly  this  act  should  be  an  I 
application  to  the  court,  and  the  obtaining  an  order  declaring! 
them  to  be  in  all  respects  parties ;  according  to  the  other,  these  \ 
persons  must  do  some  act  of  disaffirmance   and  rejection,  but^ 
what  particular  act  is  not  disclosed. 

§  295.  *  398.  Question  whether  One  has  made  himself  a  Party 
may  present  itself  in  Two  Aspects.  The  question  whether  any 
specified  person  among  the  number  of  those  represented  had 
made  himself  or  was  a  party  to  the  suit,  may  present  itself  in 


*  Story's  Eq.  PI.  §  99  ;  Adair  v.  New 
River  Co.,  11  Ves.  444. 

'  StereDS  v.  Brooks,  22  Wis.  695,  703, 
704,  per  Dixon  C.  J. ;  Hallett  v.  Hallett,  2 
Paige,  18,  per  Walworth  Ch. ;  Good  t». 
Blewit,  19  Ves.  336,  339,  per  Lord  Eldon ; 
Story's  Eq.  PI.  §  99 ;  Barker  v.  Walters, 
8  Bear.  92 ;  Belmont  Nail  Co.  v.  Colnmbia 


Iron  &  Steel  Co.,  46  Fed.  Rep.  336.  Cred- 
itors who  refuse  to  join  are  postponed  to 
those  creditors  who  do  come  in  under  the 
general  creditors'  bill.  Bank  of  Rome  v. 
Haselton,  15  Lea  (Tenn.),  216.  See  also 
Bilmjer  v.  Sherman,  23  W.  Va.  656. 
>  Flint  V.  Spurr,  17  B.  Mon.  499,  513. 
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two  very  different  aspects,  and  its  answer  may  be  necessan-  fff 
two  very  different  purposes,'  In  the  first  place,  the  question 
may  be,  whether  this  individual,  as  against  the  defendant  in 
the  action,  and  perhaps  as  against  those  who  were  the  original 
plaintiffs,  or  who  had  made  themselves  such,  is  entitled  to  t!.c 
immediate  benefits  of  the  recovery,  to  a  share  in  the  tdiA 
granted  by  the  court  in  its  decree.  It  ia  evident  that,  uodrr 
this  aspect  of  the  matter,  a  slight  aflarmative  act  of  assent  auil 
adoption  may  be  sufficient  if  the  person  is  then  willing  ami  dm^ 
contribute  his  share  to  the  expenses  of  the  litigation.  '  Tlie 
nature  of  the  cause  of  action  may  be  such  that,  if  the  relief  U 
granted  at  all,  it  will  necessarily  enure  to  the  benefit  of  all  »'lii> 
may  be  situated  in  the  same  position  as  the  actual  plaimil^. 
On  the  other  hand,  the  cause  of  action  may  be  such  that  a  se|a- 
rate  application  will  he  necessary  to  bring  each  person  within  tiie 
operation  of  the  judgment,- although  the  decision  made  in  one 
case  may  control  that  in  all  others:  as,  for  example,  in  a  ereil- 
itors'  suit  to  set  aside  fraudulent  transfers  of  the  debtor's  land, 
and  let  in  the  liens  of  the  plaintiffs'  judgments,  a  separate  actii'ii 
of  the  court  is  necessary  in  the  case  of  each  judgment  creiiitnr. 
in  order  that  he  may  reap  the  benefit  of  the  general  decisi^'U 
pronouncing  the  debtor's  transfer  to  be  void. 

I  ^'o  the  point  that  one  caoDOt  be  wbettt  deposited  at  Black's  irarehoiivAi 

made  a  party  plaintiff  against  bis  conseot,  Hal^y.  could,  if  they  so  desireil.  bi<('  ci- 

Bue  TobiD  v.  PonlauJ  Mills  Co.  (1902).  41  pressed  their  assent  to  be  joiuett  w  pl^un- 

Ore,  S69.  68  Pac.  743,  the  court  saying:  tiS*.  thereby  democsl ratine  'he  pniiiia- 

"A   person   materiallj  iotereiited   in  the  hilily  of  bringing  them  all  before  llienHin 

Bubject-malter  of  asuit  may,  agaiasl   his  If  thedepuaitorshaduot  bet-iiinierr<<;'a;'l 

irill,  be  made  a  party  defendant,  bat  ire  in  respect  to  tbsir  willingnein  to  ;«yih'ir 

know  of  iio  rnle  whereby  he  can,  without  part  of  the  expeasee.  the  law  w.inlil  pri'' 

his  consent,  be  joined  aa  plaintiff.     The  ably  have   presumed  that,  as  iher  vFrF 

desire  of  a.  person  to  bo  joined  as  a  pany  anxious  to  semre  their  share  of  iKe  enii 

plaintiff  is  indicated  by  a  williugness  to  alleged  to  hare  been   nhipped  lo  ihe  J>- 

bear  hie  Khare  of  Ibe  expenses  of  the  trial  feudants  they  were  also  willing  to  rflDiri'> 

and    while  3-^   of    the    depositors    were  nut  their  part  of  the  eipeiisei'  incarrr<t 

anxiutis  to  participate  in  the  piofite  of  the  in  reeovering  it.  or  it*  raloe :  bm  ibeit 

suit   if  any   were  realiied,  34  ot  them,  testimony  dispels  snch  presomption.  11  ii 

tacitly, at  least,  eipressed  their  unwilling-  could  ever  have  been  iOToked."    But** 

nessBO  to  contribute,  thereby  raaniFeating  McCannr.  City  of  Loaisville  (1901),  — K> 

their  dissent  to  beiug  joined  as  plaintiffs.  — ,  63  S.  W.  446,  in  which  it  is  htlil  iliM. 

notwithstanding  which  a  decree  is  given  under  the   facts   therein   stal*.!.  fW.if 

in  their  favor,  thus  in  effect  making  them  may  be  maile  plaintiff  afCainsl  Ihi-ir  ton- 

partiesagaiuBt  their  wit).    Besides  this,  the  itenC.     In  ttiia  casa  the  statutory  pn)<i^l^ 

101   depositors,   having   maile   voUinlarv  ander  dicussion  was  invoked.^ 
afliilavits  of  their   roin-ciivo  daima  for 
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§  296.    *  399.    Same  Bnbjaot.     In  the  second  place,  the  ques- 
tion may  be  whether  the  specified  individual  who  is  one  of  those 
represented  by  the  actual  plaintiff,  is  concluded  and  bound  by 
the  judgment  rendered  in  the  action.     This  question  will  gener- 
ally arise  at  a  subsequent  time,  and  in  another  action  brought  by 
or  against  the  individual,  and  involving  the  same  issues  as  those 
embraced  in  the  former  controversy.^    Is  this  person  bound  by 
the  former  judgment?    Of  course  he  is  not  bound  unless  he  was 
practically  a  party  to  the  proceeding ;  the  plainest  principles  of 
common  justice  reftise  to  hold  a  man  concluded  if  he  has  not  had 
'^a  day  in  court.*'     When  the  matter  is  presented  in  this  aspect, 
the  strict  rule  of  the  equity  courts  first  above  stated  must  be 
controlling.      If    the  subsequent   proceeding  is   a  hostile   one 
[against  the   personJ  the  former  adjudication  cannot  be   relied 
upon  as  an 'es^ppeTor  as  conclusive,  unless  he  had  affirmatively 
taken  the  steps  which  made  him  an  actual  party  by  adopting  the 
suit  with  all  its  burdens  and  benefits,  or  unless,  after  having  had 
aoticej  and  an  opportunity  of  coming  in  and  making  himself 
sach  a  party,  he  had  refused  or  neglected  to  do  so.     If,  however, 
this  subsequent  proceeding  is  ion   behalf  of  the  person,  i  set  in 
motion  by  him,  the  same  doctrine  must  apply ;  he  cannot  under 
exactly  the  same  circumstances  claim  and  receive  the  benefits  of 
the  former  litigation,  but  disclaim  and  be  freed  from  its  burdens 
and  disabilities. 

§  297.  *  400.  ConcloBlon  of  Author  from  DiAcoasion.  The  con- 
clusion to  which  I  arrive  from  the  foregoing  discussion  may  be 
summed  up  as  follows:  There  may  be  a  marked  difference  in 
the  manner  of  enforcing  the  rule,  or  even  in  the  rule  itself, 
depending  upon  the  position  of  the  litigation,  and  the  situation 
of  the  person  who  invokes  its  aid  or  against  whom  it  is  invoked. 
If  the  prior  suit  is  still  pending,  and  the  purpose  of  the  claimant 
who  belongs  to  the  class  of  persons  represented  by  the  actual 
plaintiff  or  defendant,  be  to  take  a  practical  part  in  the  contro- 
versy, or  to  share  the  benefit  of  the  judgment  which  has  l)een  or 
may  be  rendered,  his  mere  act  of  making  the  claim,  coupled  with 
a  willingness  to  bear  his  share  of  the  expenses,  will  be  of  itself  a 
sufficiently  positive  and  affirmative  act  to  make  him  a  party  to 
the  proceeding  and  entitle  him  to  his  personal  relief.  Even  in 
this  case,  however,  the  action  may  be  of  such  a  nature  and  the 

1  SteTens  v.  Brooks,  22  Wis.  695. 
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judgment  of  eucb  a  character,  that  a  separate  order  or  adjmli- 
cation  of  the  court  will  be  necessary  in  order  to  determine  Uie 
particular  rights  under  the  general  decree  of  each  party,  ami  w 
award  to  him  his  special  portion  of  the  general  relief.  The  e;i>? 
already  mentioned  of  the  difEerent  judgment  creditors  interest<.\l 
in  the  result  of  an  ordinaiy  creditors'  suit,  is  a  sufBciently  illus- 
trative example.  If,  however,  the  prior  suit  has  been  termi- 
nated, and  the  question  arises  in  a  subsequent  controversy,  ao^l 
involves  the  conclusive  effect  of  the  former  adjudication  upm 
the  class  of  persons  represented  by  the  actual  parties,  in  nrJcr 
that  such  judgment  should  be  conclusive  upon  anyljwrtiiuiar 
person  of  the  cla83|either  in  his  favor  or  against  him,  there  niujt 
have  been  tlie  previous  formal  act  on  his  part  of  applying  to  tie 
court,  and  an  order  thereon  making  him  a  party  tp  the  actidii,  s.i 
that  his  name  should  have  appeared  in  some  manner  upon  iLe 
record ;  or  it  must  be  shown  that  he  had  notice  of  the  proccei!- 
ings,  and  an  opportunity  to  unite  in  them  of  which  be  negk-it';i! 
or  refused  to  avail  himself.  These  views  and  conclusions  recon- 
cile the  decisions  which  at  first  sight  appear  to  be  conflieting. 
and  they  present  a  practical  and  harmonious  rule  of  procedure.' 

§  298.  *  401.  Neoewary  Aveimonta  of  Complaint  oi  Petition,  It 
has  already  been  stated  that  the  complaint  or  petition  kIioiiIiI 
contain  averments  which  bring  the  action  within  one  or  the  otiier 
of  the  cases  mentioned  in  the  section  of  the  codes.  The  allefi- 
tions  showing  the  existence  of  a  common  or  general  inttrest  iu 
tlie  questions  at  issue  in  the  one  case,  or  the  impracticability,  ■•u 
account  of  numbers,  of  bringing  all  the  persons  before  the  cuun 
in  the  other,  should  be  positive  and  specific,  so  that,  if  denii'ii. 
an  issue  may  be  raised  upon  them.'  It  is  not  necessary,  how- 
ever, that  the  persons  who,  it  is  alleged,  have  the  common  or 
general  interest,  or  who,  it  is  said,  are  so  numerous  that  tlirv 
cannot  all  be  brought  before  the  court,  should  be  named,  nor  be 
described  with  particularity;  nor  is  it  necessary  that  theyshi'ul'' 
be  an  association  or  special  class,  or  be  described  as  such.'    Tbe 

'  See  on  IhU  enlijcct,  Storj'«  Eq.  PI.  a  Paige,  18,   19;  Bilmyer  r.  Shcnriii.  SI 

§§99,  196:  David  r.  Frowd.  1   Mvl.  ft  K.  W.  Va.  65C ;  Glide  u.  bwvfr.SSCil  <■■ 

200;  Gillespie  u.  Alexander.  3  Riiss.  t^;  4S7.    See  David  t>.  Frowd.  I  M.  iK.iW. 

Farrell  v.  Smith,  2  Ball  &  B.  337;  Cock-  Ttiompftuu  v.  Haffaker,  19  Net.  291. 
burap.  TlioiiiiKion,  16  Ves.  327;  Goud  v.  *  [Castle  p.  MadiwB  (I90S),  llsS^ii 

Blewit,  19Vei,33fi,339;  Leighu.Tliumaa,  SiS.   ?9   N.   W.    156;    Ho-lfies   t.  Ni^>.' 

2  Ve.^.  319,313;  IleiiUricks  e.  Bobinaon.  (1899),  104  Wis.  *M,  80  N.  W.  7J6] 
2  Jubua.  Ch.  2S3,  296;  Uallett  t>.  EidlctE,  '  Soane  b.  Hanhall,  23  Ind.  194. 
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general  ayerment  descriptive  of  the  persons  as  a  whole  is  enough ; 
and  the  question  whether  any  particular  individual  is  included 
within  it  will  arise,  and  must  be  decided  upon  his  application  to 
1)6  admitted  as  a  participant  in  the  suit  while  in  progress,  or  in 
the  relief  after  judgment.  If  any  opposition  is  made  to  his  ap- 
plication, the  matter  will  be  sent  to  a  master  or  referee  to  hear 
and  report,  and  upon  his  report  the  court  will  make  the  proper 
order  admitting  or  rejecting  the  applicant,  ^^.^x 

SECTION  EIGHTH. 

PERSONS  SEVERALLY  LIABLE   UPON  THE  SAME   INSTRUMENT. 

§  299.  *  402.  Reasons  for  Separate  Treatment.  Two  ClaBses  of 
Statutory  Provisions.  The  subject-matter  of  this  section  has  al- 
ready been  treated  in  a  general  manner  in  the  discussions  relating 
to  joint,  joint  and  several,  and  several  liabilities,  and  to  actions 
thereon,  and  to  the  changes  wi'ought  in  the  common-law  rules  regu- 
lating the  siune,  which  are  contained  in  the  sixth  section  of  this 
chapter.  It  is  of  so  great  importance,  however,  and  the  statutory 
provisions  have  made  so  sweeping  an  alteration  in  the  ancient 
law,  and  withal  there  is  so  marked  a  difference  in  the  special 
legislation  of  the  State  codes  upon  this  particular  topic,  that  the 
subject  demands  an  independent  and  thorough  examination. 
The  statutory  provisions  themselves  must  be  separated  into  two 
classes.  The  first  class,  which  is  found  in  most  of  the  codes, 
embraces  special  rules  relating  only  to  persons  Beverally  liable 
upon  the  same  instrument,  and  the  language  which  embodies  the 
enactment  is  substantially  alike  in  all  the  statutes  which  contain 
the  provision  at  all.  The  second  class,  which  is  found  in  a  por- 
tion only  of  the  codes,  is  much  more  sweeping  and  radical  in  its 
changes;  it  embraces  rules  relating  to  joint,  joint  and  several, 
and  several  liabilities  arising  upon  all  contracts ;  while  the  lan- 
guage used  by  the  legislatures  is  not  the  same  in  any  two  of  the 
codes. 

§  300.  *  403.  Quotation  of  Statutory  Provisions.  I  quote  these 
two  classes  of  provisions  separately.  —  Fir%t  class,  "  Persons 
severally  liable  upon  the  same  obligation  or  instrument,  including 

1  Stereos  v.  Brooks,  22  Wis.  695. 
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the  parties  to  bills  of  exchange  and  promissory  notes,  may  all  or 
any  of  them  be  included  in  the  same  action  at  tlie  option  of  tiie 
plaintiff." '  In  Kentucky  the  section  is  somewhat  varied,  aiiJ 
reads  as  follows :  "  Persons  severally  liable  upon  the  same  «id- 
tract,  and  partiea  to  bills  of  exchange,  to  promissory  notes  plaot  i 
upon  the  footing  of  bills  of  exchange,  or  to  common  ordera  aiii 
cheeks,  and  sureties  on  the  same  or  separate  instrameuts,  mav  all 
or  any  of  them,  or  the  representatives  of  such  as  may  have  die>L 
be  included  in  the  same  action  at  the  plaintiff's  option."  »  —  Sf- 
ond  class.  The  Missouri  code  contains  the  following:  '•  Evtrj- 
person  who  shall  have  a  cause  of  nction  against  several  peretuis, 
including  parties  to  bills  of  exchange  and  promissory  notes,  aini 
who  shall  be  entitled  by  law  to  one  satisfaction  theiefor,  m-ir 
bring  suit  thereon  jointly  gainst  all  or  as  many  of  the  pei-s<'ii= 
liable  as  he  may  think  proper,  and  he  may,  at  his  option,  join  any 
executor  or  administrator  or  other  person  liable  in  a  represi.-iita- 
tive  character,  with  others  originally  liable."  "  According  to  tiic 
liist  revision  of  the  California  code,  "  All  persons  holding  as  tetiuiit- 
in  common,  joint  tenants,  or  coparceners,  or  any  number  less  tha)i 
all,  may  jointly  or  severally  commence  or  defend  any  cirii  action  nr 
proceeding  for  the  enforcement  or  protection  of  the  rights  of  sui  ii 
party."*  A  section  is  found  in  the  Nevada  code  nearly  the  siimc 
as  the  foregoing  in  most  respects,  but  with  one  very  marked  dif- 
ference :  "  Tenants  in  common,  joint  tenants,  or  copartners,  or  any 
number  less  than  all,  may  jointly  or  severally  bring  or  defend,  or 
continue  the  prosecution  or  defence  of  any  action  for  the  enforce- 
ment of  the  rights  of  such  person  or  persons."*    The  chaii^w 

1  NewYurk,§l20(t54)i  Kaiuaa,S39i         *  f  Kentack;,  $  26 ;  Arkunug.SuJ  » 

Ocagoii,§36i  Nevada,  §  tS;  Soutb  Caw  Hill's  Dig.,  S  5633.} 
Iina,gl43;  California,  §  3B3  ;  Minnesota,         '  [;Miiwouri,  Kev.  St.,  1899,  f  S4^.] 
53!>:  Neliraaka,  S  44  :  Ohio,S33;  North  •  Colirornia,  code  of  1973,  {  3M;  "n- 

Caroliun,  S  63i    [^Utuh,   Rer.    St.,  IB»8,  ginaUv  slatnu  of  1857,  p.  62 
82918;  North  Dakota,  Rev.  Codes,   1899,  »  Nevada,  S  H     This  aectionii^linnlf 

§  5233.    iu     somewiiat    different   form  ;  copied  from  the  California  »uial«  i>(  1^^' 

South    Dakota,    Ann.    St.,    1901,  §  60SO,  The  chaHKB  from  "  coparceLers"  M '"" 

Damo  furni  as  in  North  Dakota;  Arizona,  partners"  i»  remarkalile.     The  aaeii  '^ 

Kev.  St.,  1901.  5  1306,  in  somewhat  differ-  word   "coparceners"    wax    nilnnl.   T'- 

ent  form;  Oklahoma.  St.,   1893,  §  3911  ;  haps,  thoueh  doubtless  eotittK  aiiC"-"- 

Washington,  Bal.  Code,  §  4S36  ;  Montana,  saiy  in  the  earlier enactmeau,  rurreru^nlr 

5    58S;    Idaho,   Code    Civ.    Pro*.,    1901,  no  estate  in  "coparcenarr  "  eKiaijin  W' 

§  3171  ;  Wyoming.  Rev.  St.,  IB99,  §  3483,  fornia.     The   word    used'  in   the  S*";i 

ill  somewhat   different  form ;    Colorado,  code,  iinlena  treated   as  a  niiMit<.  p'" 

9  13;   Indiana,  Bums'  St.,  1901,  {  271;  docei)  a  most    violeut   aod    rxcpptio9>' 

WiscDosiD,  St..  1898,  j  2609.^  change  in  Che  prior  law.    Tbe  \iwp^ 
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in  the  common  law  made  by  the  loMra  and  Kentucky  codes  are 
radical  and  complete.     In  the  former :   "  When  two  or  more  per- 
sons are  bound  by  contract  or  by  judgment,  decree,  or  statute, 
whether  jointly  only,  or  jointly  and  severally,  or  severally  only, 
including  the  parties  to  negotiable  paper,  common  orders,  and 
clieeks,  and  sureties  on  the  same  or  separate  instruments,  or  by 
any  liability  growing  out  of  the  same,  the  action  thereon  may,  at 
the  plaintiff's  option,  be  brought  against  any  or  all  of  them. 
When  any  of  those  so  bound  are  dead,  the  action  may  be  brought 
against  any  or  all  of  the  survivors,  with  any  or  all  of  the  repre- 
sentatives of  the  decedents,  or  against  any  or  all  of  such  repre- 
sentatives.    An  action  or  judgment  against  any  one  or  more  of 
several  persons  jointly  bound  shall  not  be  a  bar  to  proceedings 
against  the  others."  ^     The  corresponding  section  of  the  Kentucky 
code  differs  from  this  verbally  ratfier  than  substantially :  ^^  If  two 
or  more  persons  be  jointly  bound  by  contract,  the  action  thereon 
may  be  brought  against  all  or  any  of  them  at  the  plaintiff's  option. 
If  any  of  the  persons  so  bound  be  dead,  the  action  may  be  brought 


is  not  broad  enough  to  cover  all  joint  lia- 
\)Uities  arising  from  contract ;  the  single 
i-ode  of  partnership  liability  is  excepted. 
[See  ante,  p.  198,  note  2,  for  other  statutes 
of  the  same  cfaaracter.J 

1  [Iowa,  Code,  1897  §  3465.    Lnll  v. 
Aaamosa  Nat.  Bank  (1900),  1 10  la.  537, 81 
N.  W.  784 :  '*  If  plaintiff  maintains  his  ac- 
tion against  one  of  several  defendants,  he 
may  have  judgment  against  that  one,  and 
the  other  defendants  may  have  judgment 
as^ainst  plaintiff  for  costs.      The  rule  is 
alike  applicable  to  actions  ^x  contrcKtu  and 
er  delicto.''     Kellogg  v.  Window  (1897). 
100  la.  552,  69  N.  W.  875.     In  Curran  v. 
Stein  (1901),  —  Ky.  — ,  60  S.  W.  839,  the 
coart    say :    '*  In    Gasson    v.    Badgett, 
6  Bash,  97,  it  was  held  that  in  an  action 
against  two  upon  an  alleged  joint  con- 
tract no   judgment   could    be  rendered 
against  one  upon  proof  that  the  contract 
was  made  with  him  alone.    But  after  this 
decision  was  rendered  by  the  act  of  1888 
the  following  amendment  was  made  to 
section  131  of  the  Code  of  Practice :  '  In 
ati  action  on  a  contract  alleged  to  have 
been  made  by  several  defendants,  in  the 
ev«nt  the  evidence  shall  show  the  contract 
to  hare  been  made  with  less  than  all  those 
defendants  by  whom  it  is  alleged  to  have 


been  made,  this  shall  not  be  deemed 
either  a  variance  or  failure  of  proof,  but 
judgment  may  be  rendered  against  the 
party  or  parties  shown  to  be  bound  and  in 
favor  of  those  shown  not  to  be  bound.' '' 
8ee  also  Council  Bluffs  Savings  Bank  v. 
Griswold  (1897),  50  Neb.  753,  70  N.  W. 
376,  in  which  the  court  construing  the 
Iowa  statute  quoted  in  the  text  said: 
"  The  evident  purpose  of  the  statute  above 
quoted  is  to  abolish  the  joint  liability  of 
persons  bound  by  contract,  judgment,  or 
statute,  and  to  authorize  the  prosecution 
of  actions  against  any  or  all  of  the  parties 
BO  liable,  at  the  election  of  the  plaintiff," 
and  see  further  Schowalter  v.  Beard 
(1900),  lOOkla.  454,  63  Pac.  687,  as  fol- 
lows :  "  Another  defence  urged  is  that  the 
obligation  is  joint,  and  that  all  the  ob- 
ligors should  be  made  parties  defendant. 
We  think  sec.  851,  page  219  Oklahoma 
Statutes  of  1 893,  settles  this  proposition, 
as  all  the  obligors  on  this  agreement  were 
parties  who  received  some  benefit,  and  the 
statute  above  cited  makes  all  such  con- 
tracts, presumably,  joint  and  several,  and 
the  proof  shows  that  all  these  defendants 
were  owners  of,  or  parties  interested  in 
lot  18,  on  which  the  wall  was  partly 
erected."] 


396  CIVIL   RCMKDIES. 

against  any  or  all  of  the  survivors,  with  the  repreaentatives  of  all 
or  any  of  the  decedents,  or  against  the  latter  or  any  of  them.  Ii 
all  the  persons  so  bound  be  dead,  the  action  may  be  bronL:iii 
against  the  representatives  of  all  or  of  any  of  them.  An  atii  n 
or  judgment  against  any  one  or  more  of  several  persoDS  joinily 
bound  shall  not  be  a  bar  to  proceedings  against  the  othew."' 
Subetantially,  the  same  change  in  the  common  law  is  m^de  1} 
the  North  Carolina  code.' 

§  301.  *  404.  Two  ClaBa«B  of  Statatoiy  FrovUions  Compaied  and 
Diatingiilshad.  These  two  classes  of  legislative  enactments  miisi 
be  exumined  separately.  The  provisions  of  the  fii-st  class  reLw 
solely  to  persons  teverally,  as  opposed  to  those  jointly  or  joimly 
and  severally  liable.  The  term  "  severally  liable  "  has  long  kvi 
a  well-known  technical  meaning  in  the  law,  and  is  plainly  u^tJ 
with  that  meaning  in  this  connection.  The  modification  of  di? 
former  rules  made  by  this  section  is  therefore  quite  restriiiol- 
Again,  this  several  liability  must  arise  from  the  fact  that  tie 
persons  are  all  parties  to  one  single  instrument,  except  thit,  in  .\ 
few  States,  sureties  upon  separate  instruments  are  also  iDcluik%l. 
This  latter  clause  is  probably  intended  to  cover  the  case,  wlikii 
is  not  infrequent,  of  two  or  more  official  or  other  bonds  givtin  on 
behalf  of  the  same  principal  and  to  the  same  obligee,  aiid  in- 
tended to  secure  the  same  object,  the  rights  and  obligations  uf 
the  sureties  thence  arising  being  the  same  as  if  they  hul  al! 
executed  a  single  undertaking.^  In  the  third  place,  there  is  dj 
limit  upon  the  kind  of  contract  from  which  this  several  ILiliilitv 
may  arise,  provided  it  is  in  writing.  The  broad  language  of  ihc 
clause  includes  any  and  every  species  of  written  contract.*  Tiie 
instances  given  of  bills,  notes,  checks,  orders,  etc.,  are  illustra- 
tions merely,  and  do  not  restrict  the  operation  of  tlie  sectiim  lo 
themselves.  The  result  is,  that  the  provision  as  a  whole  has  ihe 
same  force  and  effect  in  all  the  States  of  whose  codes  it  funusa 
part,  with  the  single  exception,  already  noticed,  in  reference  to 
sureties  upon  separate  instruments.     Fourthly,  no  change  is  mi>le 

'  [^Kentpckj,  Codes,  1895,  J  27-3  [See  antt,  p.  S89,  DOW  I,  for  similar 

'  Codeof  North  C&ralms,§  63  a.     "Id  Btatntes  in   Arkmiuai,  Eaana.  .Mi^'"^ 

all  leases  of  joint  contract  of  co-partneTa  in  and  Minnesota.^ 
trade,  or  others,  suits  ma/  be  bronght  aud         *  See  Powell  o.  Powell,  48  Cal  iJ« 
proHecuterl  on  the  sameagaitiBt  all  or  anj         *  The   daaae   does    not   emlirxv  ot 

number  of  the  pernous  making  luch  con-  apply  to  oral  contracts :  Exchange  But 

tract,"    See  Merwin  v.  BaUard,  65  N.  C-  v.  Ford,  T  Colo.  314. 
ICS. 
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in  the  prior  rules  of  law  which  define  the  natare  of  ^^  several 
liability."    The  contracts  from  which  such  a  liability  arises,  and 
the  cases  in  which  it  exists,  are  left  as  the  codes  found  them. 
Finally  the  only  change  made  by  the  section  is,  that  while  the 
common  law  required  a  separate  action  by  the  creditor  against 
each  one  of  the  persons  thus  severally  liable,  he  is  now  per- 
mitted at  his  option  to  sue  all,  one,  or  any  of  them.^     How  far 
the  provision  permits  the  joinder  of  the  personal  representatives 
of  deceased  parties  with  any  or  all  of  the  survivors  as  co-defend- 
ants most  be  a  matter  for  judicial  construction ;   that  found  in 
the, Kentucky  code  removes  all  possible  doubt    by  expressly 
authorizing  such  a  proceeding.     The  second  class  of  provisions 
goes  to  the  root  of  the  matter,  and  practically  destroys  all  dis- 
tinction between  joint,  joint  and  several,  and  several  liabilities, 
in  respect  of  actions  against  the  original  parties,  and  of  those 
against  the  survivors  and  the  representatives  of  such  as  have 
died.    These  enactments  are  so  express,  so  full,  and  so  plain  in 
their  language,  that  they  leave  very  little   room   for  forensic 
exposition  or  judicial  interpretation. 

§  302.  *  405.  Tnming-Polnt  of  Deolaions  herein.  lUuatrationB. 
From  this  analysis  of  the  language  I  proceed  to  the  judicial  in- 
terpretation which  has  been  put  upon  it.  Most  of  the  conclusions 
contained  in  the  foregoing  paragraph  result  so  plainly  from  the 
express  terms  of  the  statute,  that  no  doubt  can  be  entertained  of 
their  correctness,  and  no  necessity  can  arise  for  judicial  construc- 
tion. It  will  be  found,  therefore,  that  the  decisions  based  upon 
this  section  have  generally  turned,  not  upon  any  question  as  to 
its  meaning,  but  upon  points  of  the  former  law.  Nearly  all  of 
these  cases  will  be  seen,  when  we  get  at  the  ratio  decidendi^  to 
have  determined  either  that  the  parties  were  or  were  not  severally 
liable,  or  that  they  were  or  were  not  liable  upon  the  same  instru- 
ment. These  points,  I  say,  are  preliminary  only,  and  do  not 
belong  to  any  exposition  of  the  statutory  provision  itself ;  they 
simply  settle  the  question  whether  or  not  the  particular  case  falls 

^  ninffatti  V.  Lexington  Mining  Co.  is  no  ground  of  complaint  on  the  part  of 

(1894),  10  Utah,  386,  37  Pac.  591.    "In  the  mining  company,  if  it,  in  fact,  wan 

rait  npon  a  contract,  where  the  evidence  bound  by  the  contract,  that  the  plaintiff 

,  warrants  it,  we  think  it  is    universally  saw  fit  to  sue  some  one  else  who  was  not 

^e^d  that  a  recovery  may  be  had  against  bound,  in  connection  with  it,  to  recover 

one  or  the  other,  or  both,  of  the  defend-  damages  for  a  breach."^ 
Ai^ts,  who  are  sued  upon  the  contract.    It 
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within  its  terras.  The  deciBions  to  be  cited  will  illustrate  tl,; 
statement,  and  show  its  correctness.  In  a  leading  case,  gi\  in^  ■■ 
construction  to  the  section,  the  New  York  Court  of  Appeals  sai'i 
"  It  relates  to  several,  a.nd  not  to  joint  liabilities.  The  latter  ili< 
not  require  the  aid  of  a  special  provision.  It  relates  in  tenns  u 
cases  where  a  plurality  of  persons  contract  several  obligiitii-n: 
on  the  same  instrument,"  ^  The  Supreme  Court  of  Wiscons.f 
has  expressed  itself  to  the  same  effect.  "  The  language  of  il^i' 
statute  is  very  clear  and  positive,  and  no  doubt  can  exist  as  to  i;; 
meaning.  It  has  changed  the  rule  of  the  common  law  uit! 
respect  to  the  actions  which  it  mentions.  No  demurrer  can  n^m 
be  sustained  for  the  nonjoinder  or  misjoinder  of  parties  deft-mliTii 
where  a  part  only  of  the  peiBons  severally  liable  are  inclutkii  in 
the  action,  and  the  rest  omitted,  and  that  fact  appears  on  the  Uv^ 
of  the  complaint."  * 

§  303.  *  406.  ForntB  of  Gontraot  Inolndad  in  Statnts.  Uliutrataiii 
Fann  of  Judgment.  The  terms  of  the  statute  are  80  broiul  aii<l 
unrestnctfid,  that  they  include  every  kind  and  form  of  wiitim 
contract  upon  which  the  parties  thereto  are  made  severally  liablr.' 
It  is  not  necessary  that  they  shoidd  be  bound  for  the  same  ideiitiia! 
demand  or  debt,  nor  that  each  should  be  responsible  for  the  i^r^ 
gate  amount  of  all  their  several  liabilities.  In  other  words,  it  w 
not  necessary  that  the  judgment  should  be  a  joint  one  for  tlw 
same  single  debt,  nor  even  a  separate  judgment  against  each  i-r 
that  one  sum,  nor,  as  it  would  seem,  a  separate  judgment  a^'aiu-: 
each  for  the  same  sum.  If  a  contract  should  be  made  by  a  num- 
ber of  promisors,  by  which  each  bound  himself  in  an  aramim 
different  from  that  of  all  the  others,  the  liability  would  yhlnly 
be  several,  and  the  agreement  itself  would  be  embraced  within 
the  terms  of  the  section.  The  Supreme  Court  of  Kentucky  li^ 
used  the  following  language  in  reference  to  such  a  cnnmii- 
"  In  this  case  there  is  but  one  contract,  and  it  is  the  same  wn- 
tract  between  the  same  parties,  but  several  as  to  its  oblii,''aii"n. 

'  CRPman  d.  Plasa,  23  N.  Y.  286,  88",  sevtnl  liabiliW,  aad  not  ft  jnim  I"'"'-'^ 

per  Uenio  J.  witb  the  other  labsnibeTS,  md  tieucei<"> 

'  Decker  v.  Trilling.  24  Wis.  610,  612,  be  enforced  in  »d  Mtion  U  U*  »P"-'= 

per  Dixon   C.  J.      [Bot    see  Hodgei  v.  him  alone. "^ 

Nalty  (1899),  104  Wis.  464,  80  N.  W.  726,  »  CM*'"  ''■  Johnson    (1893).  1  Wi'i 

inirhiih  the  court,  BpeakinR  o£  the  liabil-  321,  35  Pac.  67;  Rodini  e.  Lvtlf  (l"'-:. 

itf  iucnrred  b;  Ihe  eahscriben  to  a  food  17   Mont.  44B,  43  Pac.  501 ;  Loa'Ui<ii  r. 

for  the  cunalruction  of  a  charch,  uid :  Calkias   (1898),   ISO  Cal.  638,   >3  I*w 

"The  liability  ol    each  subscriber  i*  a  259.] 
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And  neither  the  language  nor  the  presumed  object  of  the  section 
can  be  constructively  restricted   to  a  several   contract  binding 
each  separate  obligor  for  the  whole  amount  of  their  aggregate 
liabilities.     The  letter  of  the  section  certainly  authorizes  no  such 
restriction ;  and  the  policy  of  avoiding  a  vexatious  multiplicity  of 
actions  for  the  breach  of  the  same  contract,  would  apply  equally 
to  every  contract  made  at  one  and  the  same  time  by  the  same 
parties  severally  liable   upon  it"  *    Upon  this  doctrine  a  joint 
action  was  sustained  against  twenty-seven  persons  who  had  exe- 
cuted the  following  undertaking:    "We  the  undersigned  agree 
to  become  bound  to  A.  as  sureties  for  B.,  each  for  the  sum  of 
8100,  for  any  goods  he  may  buy  of  said  A.,  each  of  us  to  be 
bound  for  $100  and  no  more,  it' being  the  true  intent  and  mean- 
ing that  each  incurs  for  himself  a  separate  liability  for  8100."  ^ 
Although  such  an  action  is  brought  against  all  the  debtors,  and 
thus  appears  to  be  joint,  the  judgment  of  course  is  not  joint  but 
separate,  that  is,  against  each  for  the  amount  of  his  own  liability. 
It  could  certainly  make  no  difference  in  the  principle  if  the  par- 
ties to  such  an  agreement  each  undertook  a  different  amoimt  of 
liability  instead  of  all  incurring  the  same.     These  views  have 
been  approved,  and  it  has  been  expressly  held  that  when  persons 
are  bound  for  separate  sums  by  the  same  instrument,  and  are 
sued  jointly,  a  separate  judgment  should  be  entered  against  each 
for  the  amount  of  his  individual  indebtedness.^    The  case  thus 
resembles  the  ordinary  contract  of  subscription,  which  in  accord- 
ance with  the  principle   of  the   decisions  above   quoted  would 
clearly  be  embraced  within  this  section.* 

§  304.  *  407.  Form  of  Judgment  Continaed.  DlAonsBlon  by  WIb- 
conBin  Supreme  Conrt.  The  question  has  been  raised  whether  in 
an  action,  under  this  provision  of  the  codes,  against  all  or  some 
of  the  persons  thus  severally  liable  upon  the  same  instrument,  a 
joint  judgment  against  the  defendants  can  ever  be  proper,  and 
whether  the  final  determination  of  the  court  should  not  be  in  the 
form  of  a  separate  judgment  against  each  for  his  individual  liabil- 
ity.^   It  has  been  said  that  the  statute  permitting  debtors  sevei^ 

^  Wilde  17.  Haycraft,  2  DiiTall,309, 311,         >  The  case  of  an  action  against  the 

per  Robertson  J.  makers  and  indorsers  of  a  note  or  bill  is 

^  Ibid.  special.    A  suit  against  them  resiUtiiig  in 

'  People  V.  Edwards,  9  Cal.  286.  a  joint  judgment  for  the  amount  due,  is 

*  [But  see  Hodgea  v.  Nalty  (1899),  104  permitted  by  express  statutes  passed  long 

Wis.  464,  80  N.  W.  726.]  prior  to  the  new  procedure. 
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ally  liable  to  be  sued  jointly,  and  the  joint  action  brouglit  in 
accordance  therewith,  do  not  make  thera  jointly  liable ;  and  ii  c:iu 
make  no  possible  difference  in  the  apphcation  of  this  principlir. 
whether  each  person  is  severally  bound  on  the  contmct  for  %\k 
same  or  for  a  different  aum.'  An  action  against  the  maker,  an  i 
the  personal  representatives  of  a  deceased  indorser  of  a  promissunr 
note  has  been  sustained  under  this  section,  but  it  was  held  tlui  j 
joint  judgment  ag^iinst  them  could  not  be  rendered.  This  ruIiU;' 
was  placed  upon  the  ground  that  the  judgment  against  one  must  !* 
de  bonis  proprii»,  and  iigiiinst  the  other  de  bonis  testatoru.^  Tm 
whole  subject  has  been  ably  and  exhaustively  treated  by  thv 
Supreme  Court  of  Wisconsin,  and  I  shall  quote  their  discussion 
and  conclusions.  The  action  was  upon  a  joint  and  several  pnnn- 
issory  note,  the  plaintiff  electing  to  treat  it  as  several,  and  pro- 
ceeding to  sue  two  only  of  the  five  makers.  He  h:id  obuint-il  a 
joint  judgment  for  the  amount  of  the  note  against  both,  and  e.i.k 
was  of  course  liable  for  that  entire  amount.  The  court  &\y: 
"  Another  objection  is  to  the  form  of  the  jiulgment.  The  jn-l,'- 
ment  is  a  joint  one  against  both  of  the  defendants,  insteiul  ■■I 
being  several  against  each.  It  is  urged  that  this  is  erroneous. 
It  is  contended  that  the  option  given  to  the  plaintiff  to  iucluilt:  in 
tlie  action  all  or  any  of  the  persons  thus  severally  liable,  is  i" 
enable  him  to  accomplish  in  one  action  what  by  the  former  jirao- 
tice  required  several  actions,  —  that  is,  to  enforce  in  tlie  action 
the  several  liability  of  each  defendant  in  the  same  manner  .is  if 
a  separate  suit  had  been  brought  against  him.  But  for  its  brin^j 
obviated  by  a  provision  of  the  statute  to  which  I  shall  pre>fnily 
refer,  this  objection  would  be  fatil  to  the  judgment.  The  fonn 
of  the  judgment  is  not  directed  by  the  statute  authorizins;  jxr- 
sons  thus  severally  liable  to  be  included  in  the  action.  Tiie 
second  subdivision  of  §  11  of  chapter  124  of  the  Revised  Stiitiites 
of  Wisconsin  ^  has  no  relation  to  the  question,  because,  as  hM  I'y 
the  Court  of  Appeals  in  Pruyn  v.  Bkck,*  the  words  there  usoi. 
"  defendants  severally  liable,"  mean  defendants  liable  sepanili.'!}" 
from  the  defendants  not  served,  though  jointly  as  respects  e.nt 

'  Kelsej  V.  Bradbury,  SI   Barb.   S31 ;  '  This    section     proTiden    for  wli:i( 

Parker  v.  jackeon.  16  Barb.  33.  juii^meDt  af^inst  some  of  ch«  Jpffnii^'-' 

■■*  Eaton    u.    Al(rpr.   ■»:    N.    Y.  345 ;    !  "  wverallj'  liable "  in  an  actiun,  «hen  iS.f 

Kejes,  41;   Cborciiill   v.   Trapp,  3   Abb.  oibfra  have   not  been  nerved.    I'  '*  ■'" 

Pr.  306.    See  also  Bnrgojne  a.  0,  L.  Ina.  same  at  [§  2884,  St.,  1*98.] 

&  Tr.  Co.,  i  Ohio  S^  586.  *  Pniyn  c.  Black,  31  N.  V-  W 
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other.  And  the  provisions  of  §  26  of  chap.  182  of  the  Revised 
Statutes  of  Wisconsin  ^  do  not  affect  it,  for  the  reason  that  the 
judgment  there  authorized  against  one  or  more  of  several  defend- 
ants is  only  when  a  several  judgment  may  be  proper.  It  seems 
to  me  to  be  left  therefore  for  the  courts  to  determine  according 
to  the  general  principles  of  the  law  governing  the  subject  what 
the  form  of  the  judgment  shall  be ;  and,  acting  upon  these  prin- 
ciples, it  seems  very  clear  to  me  that  the  judgment  should  follow 
the  nature  of  the  claim  established ;  and  if  that  is  separate  and 
several  as  against  each  defendant,  then  the  judgment  should  be 
so."*  The  judgment  in  this  case  was  not,  however,  reversed, 
since  another  section  of  the  Wisconsin  code  requires  the  court  to 
disregard  any  error  which  does  not  affect  the  substantial  rights  of 
the  parties. 

§  305.  *  408.  Joint  and  Several  Liability  may  be  treated  by  Prom> 
iflae  or  Obligee  as  Several  under  Statute  herein.  —  Although  persons 
jointly  and  severally  liable  on  a  contract  are  not  mentioned  in 
this  section  of  the  codes,  it  is  within  the  option  of  the  promisee 
or  obligee  in  such  an  agreement  to  treat  it  as  several,  and  by  his 
act  to  render  it  so  to  all  intents  and  purposes.  A  joint  and  sev- 
eral contract  has  been  held,  therefore,  to  fall  within  the  scope  and 
operation  of  the  provision ;  and  the  creditor,  in  pursuance  of  its 
permission,  has  the  election  to  sue  each  of  the  debtors  singly,  or 

^  Thia  section  is  the  general  provision  force  in  this  State,  for  the  reason  that  the 

relating  to  jntlgments,  permitting  judg-  qne8tion  is  regulated  by  our  code  of  civil 

meat  to  be  rendered  for  some  of  the  de-  procedure.' "    And  it  is  said  the  statute 

fendantS)  and  against  the  others,  under  provides :    "  Though   all  the  defendants 

certain  circumstances;  it  corresponds  to  have  been  summoned,  the  judgment  may 

Q  2883,  St.,  1898.]]  be  rendered  against  any  of  them  severally, 

'  Decker  v.  Trilling,  24  Wis.  610,  613,  when  the  plaintiff  would  be  entitled  to 

per  Dixon  C.  J.     Qln  Haasler  v.  Hefele  judgment  against  such  defendants  if  the 

(1898),  151  Ind.  391,  50  N.  E.  361,  it  was  action  had  been  agaiuBt  tliem  severally." 

objected  that  since  the  cause  of  action  See  Bunnell  v.  Berlin  Iron  Bridge  Co. 

alleged  was  joint  a  separate  judgment  (1895),  66  Conn.  24,  33  Ail.  533,  in  which 

against  each  of  the  two  defendants  for  the  court  say :  **  Independently  however 

one-half  the  amount  of  plaintiff's  claim  of  such  authority,  we  think  the  provisions 

vas  erroneous.     In  answer  to  this  objeo-  of  the  Practice  Act  for  including  in  one 

tioD  the  court  said :  "  If  any  one  should  action  parties  defendant  having  separate 

complain  of  this  it  would  seem  to  be  the  and  even  antagonistic  interests,  and  for 

appellee,  who  was  not  given  the  joint  authorizing  the  court  by  orders  for  sepa- 

jadgment  for  which  she  had  asked  in  her  rate  trials  and  otherwise  to  protect  their 

complaint.    In  answer  to  a  similar  objeo-  differing  interests,  clearly  implies  the  pos- 

tion,  it  was  said  by  this  court  in  Louisville,  sibility  of  a  '  final  judgment '  as  to  one 

etc.  R.  W.  Co.  V,  Treadway,  143  Ind.  689 :  party,  although  the  action  continues  in 

'  The  authorities  cited   by   appellant  in  court  for  the  disposition  of  the  rights  of 

sapport  of  the  rule  asserted  can  have  no  other  parties.  "^ 

26 
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to  sue  all,  or  to  sue  any  number  of  them.^  The  question  might 
arise,  whether,  if  he  elected  to  sue  all,  the  contract  would  be 
regarded  as  joint  in  accordance  with  the  former  practice,  or 
whether  by  virtue  of  this  statutory  enactment  it  would  be  taken 
as  several.  I  am  not  aware  that  this  question,  which  perhaps  bus 
little  practical  importance,  has  been  passed  upon  by  the  courts. 

§  306.  *  409.  Case  of  Ohiarantor  and  Principal  Debtor.  Weight  of 
Authority.  Rule  in  Iowa.  —It  has  been  decided  in  many  cases, and 
undoubtedly  the  weight  of  authority  sustains  this  ruling,  that  a 
guarantor  and  the  principal  debtor  cannot  be  sued  together  in 
one  action  ;  even  though  the  guaranty  be  written  upon  the  same 
paper  with  the  agreement  which  it  undertakes  to  secure.  It  is 
said  that  the  principal  debt  and  the  collateral  undertaking  do  not 
constitute  one  instrument,  and  the  parties  therefore  do  not  come 
within  the  language  of  the  statute.*     A  different  rule,  however, 

1  Decker  r.  TrilliDg,  24  Wis.  610,  612;  demurred  becaoM  of  a  "misjoinder  of 
Clapp  V.  Prestou,  15  Wis.  543 ;  Burgoyne  parties  defendaut  in  that  J.  W.  Calkins. 
V.  O.  L.  Ins.  &  Tr.  Co.,  5  Ohio  St.  586 ;  an  alleged  and  supposed  guarantor,  i» 
People  V.  Edwards,  9  Cal.  286 ;  People  v.  joined  with  the  principal  promison.'*  A 
Love,  25  Ciil.  520,  526.  Action  on  a  joint  joint  and  several  judgment  was  renderK 
and  several  bond.  The  court  held  it  gov-  against  the  defendants.  For  reversal  iipi>ti 
emed  by  the  statute  as  though  several,  appeal  one  of  the  two  grounds  relied  npoo 
It  has  been  said,  therefore,  that  this  pro-  was  "the  demurrer  of  J.  W.  Calium  u* 
vision  has  in  effect  destroyed  joint  and  the  comprint  should  have  been  set- 
several  liability  arising  on  single  express  tained."  The  court  said :  *' In  speakine  v 
written  contract.  Heppe  v.  Johnson,  73  to  parties  who  may  be  joined  as  defe'.J- 
Cal.  265 ;  Steffes  v.  Lemke,  40  Minn.  27.  ants,  the  Code  of  Civil  Procedure,  sectioo 

2  Le  Roy  v.  Shaw,  2  Duer,  626;  De  383,  declares:  'Persons  severally  \uh\t 
Bidder  v.  Schermerhom,  10  Barb.  (638;  upon  the  same  obh'gation  or  instrame:!:. 
Allen  V.  Fosgate,  11  How.  Pr.  218;  Phalen  including  the  parties  to  bills  of  cxchvi;t 
V.  Diugee,  4  £.  D.  Smith,  379 ;  Carman  and  promissory  notes  and  sureties  oo  tke 
V.  Plass,  23  N.  Y.  286,  287,  per  Denio  J. ;  same  or  separate  instruments,  mar  all 
Bondurant  v.  Bladen,  19  Ind.  160;  Virden  or  any  of  them  be  included  in  the  saoie 
V.  Ellsworth,  15  Ind.  144.  See  also  Burton  action,  at  the  option  of  the  plaintiff.'  Bt 
V.  Speis,  5  Hun,  60 ;  Graham  v,  Ringo,  67  a  liberal  construction  of  this  provisioo  it 
Mo.  324;  Tyler  v.  Tualatin  Academy,  14  may  be  fairly  said  that  an  indorser,  soch 
Ore.  485.  For  a  form  of  contract  under  as  the  defendant  Calkins,  is  a  party  to  the 
which  the  guarantor  mat/  be  sued  jointly  promissory  note.  .  .  . 

with  the  principal  debtor,  see  Decker  v.  "  The  object  of  this  section  of  the  law  is 

Gay  lord,  8  Hun,  110,  a  case  analogous  to  directed  solely  to  the  avoidance  of  a  mnlti- 

Carman   v.  Plass,  cited  in  the  following  plicity  of  actions.    And  we  see  do  fv\ 

note.     QLoustalot  v.  Calkins  (1898),  120  stantial  objection  to  the  application  of  tbf 

Cal.  688, 53  Pac  258.    In  this  case  Calkins  rule  to  a  case  like  the  one  at  bar.    l>« 

had  indorsed  note  sued  npou  before  de-  an  examination  of  the  authoriticB  fnxD 

livery  and  under  section  3117  of  the  Civil  other  States  having  statutory  prorisiotf 

Code  of  that  State  thereby  became  liable  substantially  similar  to  the  one  fonnd  in 

as  an  indorser.     One  Liben  and  A.  C.  our  code,  we  find  thos»e  autboritia  pt^ 

Calkins,  the  makers,  and  J.  W.  Calkins  pouderating  to  the  effect  that  a  gnanutcr 

were  joined  as  defendants.    J.  W.  Calkins  and  the  maker  of  a  promissoiT  note  »*; 
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prevails  in  Iowa,  and  it  is  there  held  in  a  series  of  cases,  that  the 
guarantor  and  the  principal  debtor  may  be  sued  in  one  action, 
since  they  are  liable  for  the  same  debt,  and  are,  within  the  mean- 
ing of  the  section,  bound  upon  the  same  instrument.^ 

§  307.    *  410.    "When  Zdabillty  arisoa  from  Banie  Instrument. —  A 
surety  or  guarantor  may  be  joined  as  a  co-defendant  with  his 
principal  if  the  contract  be  in  such  a  form  and  of  such  a  nature 
that  his  liability  arises  from  the  saine  instrument,     A  lease  made 
between  the  lessor  of  the  first  part,  and  the  lessee  A.  of  the 
second  part,  and  B.  of  the  third  part,  contained  the  usual  clauses 
of  demise  to  A.  and  covenants  on  his  part  to  pay  rent,  etc.,  and 
also  a  covenant,  on  the  part  of   B.,  whereby  "  he  did,  in  con- 
sideration of  the  premises  and  of  the  sum  of  one  dollar,  guar- 
antee unto  the  lessor  the  payment  of  the  aforesaid  rent,  and  the 
faithful  performance  of  the  covenants  in  said  lease  contained." 
The  instrument  was  signed  and  sealed  by  all  the  parties.     The 
New  York  Court  of  Appeals  held  that  the  lessor  might,  by  vir- 
tue of  the  section  under  consideration,  maintain  an  action  against 
A.  and  B.  to  recover  a  sum  due  for  rent.     The  case  was  distin- 
guished from  the  others  cited  above,  in  reference  to  ordinary 
guaranties,  since  the  parties  to  this  lease  were  made  liable  by  the 
same  instrument.^    I  cannot  refrain  from  expressing  the  opinion 


not  be  joined  as  parties  defendant;  but 
that  qaestion  is  not  directly  before  as, 
and  we  pass  it  by  for  that  reason.  In  this 
State  from  its  earliest  jadicial  history  the 
makers  and  iudorsers  of  negotiable  prom- 
issory notes  have  been  joined  as  parties 
defendant,  and  no  question  as  to  the  cor- 
rectness of  the  practice  has  ever  been 
'Tiggested.  For  this  reason  alone  we  feel 
constrained  to  give  the  statute  a  construc- 
tion it  has  tacitly  borne  for  so  many 
years.  .  .  .  The  demurrer  was  properly 
OTermled." 

See  also  Gilmore  v,  Skookum  Box 
Factory  (1899),  20  Wash.  703,  56  Pac. 
934,  where  it  was  held  that  under  Bal. 
^e,  §  4836,  providing  that  persons  sev- 
erally liable  upon  the  same  promissory 
note  mav  all,  or  any  of  them,  be  included 
in  the  same  action,  a  complaint  declaring 
against  the  maker  of  a  note  on  his  written 
^dertaking,  and  also  against  another 
P&rty  on  a  verbal  promise  to  pay  the 
>^e  note,   is   not   demurrable  on  the 


ground  of  improperly  uniting  two  causes 
of  action  .J 

1  Tucker  v.  Shiner,  24  Iowa,  334 ;  Mix 
V.  Fairchild,  12  Iowa,  351 ;  Marvin  v. 
Adamson,  11  Iowa,  371;  Peddicord  t;. 
Whittam,  9  Iowa,  471. 

«  Carman  v.  Plass,  23  N.  Y.  286,  287. 
Where  an  administrator  in  the  course  of 
his  administration  gave  two  bonds  with 
different  sureties,  but  the  undertaking  and 
the  liabilities  of  the  sureties  being  the 
same  in  each,  it  was  held,  in  California, 
that  all  the  sureties  on  both  bonds  could 
be  sued  in  one  action  under  the  special 
provision  of  the  code  in  that  State.  Pow- 
ell V.  Powell,  48  Cal.  234;  QStoner  i;. 
Keith  County  (1896),  48  Neb.  279,  67 
N.  W.  311.  "It  is  further  claimed  that 
there  was  a  misjoinder  of  parties ;  that 
the  sureties  on  the  first  bond  should  not 
have  joined  in  an  action  with  those 
who  signed  the  second.  Under  the  view 
that  the  default  of  the  treasurer  occurred 
after  the  execution  of  the  second  bond, 
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that  this  is  a  distinction  without  a  difference.  Believing  that 
the  decision  of  the  court  was  right,  it  is  impossible  to  discrim- 
inate the  cases  of  ordinary  guaranties  from  it  by  any  valid  and 
substantial  reasons.  By  permitting  parties  to  a  contract  resem- 
bling this  lease  to  be  joined  in  a  single  action,  and  refusing  to 
admit  the  same  form  of  suit  against  a  principal  debtor  and  hi^ 
guarantor,  whose  undertaking  is  perhaps  indoi'sed  upon  the  same 
writing,  the  courts  m  fact  make  the  nature  of  their  obligation  ui 
depend  upon  the  position  of  the  written  matter  on  the  paper,  and 
not  upon  the  terms  and  nature  of  their  agreements.  The  rule^ 
of  procedure,  as  established  by  the  reformed  system,  were  never 
designed  to  be  controlled  by  such  considerations.  The  judicial 
decisions  which  illustrate  the  second  class  of  provisions  quoted 
at  the  commencement  of  this  section  have  already  been  cited  and 
discussed  in  section  sixth,  and  need  not  be  repeated  here. 


SECTION  NINTH. 

BRINGING  IN  NEW  PARTIES:  INTERVENING. 

§  308.    *  411.     Two  Types  of  Code  Provisions  herein.     As  the 

equitable  theory  of  parties  was  adopted  in  the  new  procedure,  we 
should  naturally  expect  some  provision  for  changing  them,  either 
by  addition  or  diminution.  In  accordance  with  this  expectaiioiu 
the  codes  aU  contain  sections  prescribing  rules  more  or  less  elab- 
orate and  explicit  for  the  guidance  of  the  courts  in  this  respect 
They  follow  two  different  types.  The  one  is  the  mere  statement 
in  a  statutory  form  of  the  doctrine  as  to  bringing  in  new  parties 
which  had  long  prevailed  in  courts  of  equity,  and  to  it  is  added  a 
provision  which  permits  a  summary  interpleader  to  be  ordered  bv 
the  court,  upon  motion,  in  certain  specified  cases,  thus  avoiding 
the  delay  and  trouble  of  a  formal  interpleader  suit.  The  New 
York  code  adopted  this  type,  and  it  has  been  followed,  sometimes 
with  slight  variations,  but  often  with  literal  exactness,  by  most  of 
the  State  codes  and  practice  acts.  The  other  type  is  entirely  dif- 
ferent. It  discards  entirely  all  the  ancient  notions ;  it  goes  far 
beyond  the  concessions  made  by  the  equity  courts;  it  creates, 

the  snreties  on  both  bonds  were  properly    principal  to  faithfully  perform  the  datiej 
joined  as  parties  defendants.    They  were    of  his  office.''^ 
each  and  all  liable  for  the  failore  of  the 
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under  the  title  ** Intervention,"  or  "Intervening,"  a  new  division 
of  the  procedure.  The  fundamental  notion  is,  that  the  person 
ultimately  and  really  interested  in  the  result  of  a  litigation  —  the 
person  who  will  be  entitled  to  the  final  benefit  of  the  recovery  — 
may  at  any  time,  at  any  stage,  intervene  and  be  made  a  party,  so 
that  the  whole  possible  controversy  shall  be  ended  in  one  action 
and  by  a  single  judgment  The  States  which  have  adopted  this 
type  to  its  fullest  extent  are  Iowa  and  California,  and  their  ex- 
ample has  been  followed  in  a  number  of  others. 

§  309.  *  412.  Statutory  ProviiioiiB  of  First  Form.  The  provisions 
which  follow  the  first  form,  as  thus  described,  are  all  represented 
bv  the  sections  contained  in  the  New  York  code:  "The  court 
may  determine  any  controversy  between  the  parties  before  it, 
where  it  can  be  done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights ;  but  where  a  complete  determination 
of  the  controversy  cannpt  be  had  without  the  presence  of  other 
parties,  the  court  must  cause  them  to  be  brought  in. 

"  And  when  in  an  action  for  the  recovery  of  real  or  personal 
property  a  person  not  a  party  to  the  action,  but  having  an  interest 
in  the  subject  thereof,  makes  application  to  the  court  to  be  made  a 
party,  it  may  order  him  to  be  brought  in  by  the  proper  amendment. 
"  A  defendant  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific  real  or  personal  property,  may,  at  any  time 
before  answer,  upon  affidavit  that  a  person  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against  him  a  de- 
mand for  the  same  debt  or  property,  upon  due  notice  to   such 
person  and  the  adverse  party,  apply  to  the  court  for  an  order  to 
Rubstitute   such  person  in  his  place,  and  discharge   him  from 
liability  to  either  party,  on  his  depositing  in  the  court  the  amount 
of  the  debt,  or  delivering  the  property  or  its  value  to  such  person 
as  the  court  may  direct;  and  the  court  may,  in  its  discretion, 
make  the  order."  ^ 


1  [The  present  New  York  statute  reads 
as  follows:  Code  CIt.  Pro.,§  452:  **The 
court  may  determine  the  controversy,  as 
between  the  parties  before  it,  where  it 
can  do  so  without  prejadice  to  the  rights 
of  others,  or  hj  saving  their  rights ;  but 
▼here  a  complete  determination  of  the 
^controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must 
direct  them  to  be  brought  in.    And  where 


a  person,  not  a  partj  to  the  action,  has  an 
interest  in  the  subject  thereof,  or  in  real 
property,  the  title  to  which  may  in  nny 
manner  be  affected  by  the  judgment,  or 
in  real  property  for  injury  to  which  the 
complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party, 
it  must  direct  him  to  be  brought  in  by  the 
proper  amendment."  Code  Civ.  Pro., 
§  820 :  "  A  defendant  against  whom  an 
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§  310.  *  413.  Btatntory  Provision  of  Second  Form.  The  second 
form  of  the  statutory  provision  creating  and  regulating  the  subject 
of  "  Intervention  "  is  as  follows :  '*  Any  person  who  has  an  in- 
terest in  the  matter  in  litigation,  in  the  success  of  either  of  the 
parties  to  the  action,  or  against  both,  may  become  a  party  to  an 
action  between  other  persons,  either  by  joining  the .  plaintiff  in 
claiming  what  is  sought  by  the  petition,  or  by  uniting  with  the 
defendant  in  resisting  the  claim  of  the  plaintiff,  or  by  demanding 
anything  adversely  to  both  the  plaintiff  and  the  defendant,  either 
before  or  after  issue  has  been  joined  in  the  cause,  and  before  the 
trial  commences.  The  court  shall  determine  upon  the  inter- 
vention at  the  same  time  that  the  action  is  decided,  and  the 
intervenor  has  no  right  to  delay ;  and  if  the  claim  of  the  inter- 
venor  is  not  sustained,  he  shall  pay  all  costs  of  the  intervention. 
The  intervention  shall  be  by  petition,  which  must  set  forth  the 
facts   on  which   it   rests;    and  all  the   pleadings   therein  shall 

action  to  recover  upon  a  contract,  or  an  braska,  §§  46-48 ;  North  Carolina,  §  65 ; 
action  of  ejectment,  or  an  action  to  recover  Nevada,  §  17;  Q Arizona,  Rev.  St,  1901. 
a  chattel,  is  pending,  may,  at  any  time  be-  §  1308 ;  Arkansas,  Sand.  &  HUYs  Dig., 
fore  answer,  upon  proof,  by  affidavit,  that  a  §§  5635-5637 ;  Colorado,  §§  16-18 ;  Cod- 
peraon,  not  a  party  to  the  action,  makes  a  necticnt,  Gen.   St.,   1902,   §§  621,  1019; 
demand  against  him  for  the  same  debt  or  Idaho,    Code   Civ.   Pro.,   1901,   §§  3175, 
property,  without  collusion  with  him,  ap-  3176,  3178;  Indiana,  Burns*'  St,  §§  273, 
ply  to  the  court,  upon  notice  to  that  person  274 ;   Iowa,  Code,   1 897,   §§  3466,  34ST ; 
and  the  adverse  party,   for   an  order  to  Kansas,  Gen.  St.,  1901,  §§4469-4471 ;  ReD- 
substitute  that  person  in  his  place,  and  to  tucky,  Code,  1895,   §§  28.  29;  Missoon, 
discharge  him  from  liability  to  either,  on  Rev.  St.,  1899.  §  543 ;  Montana,  |§  589, 
hid  paying  into  court  the  amount  of  the  591 ;   North   Dakota,   Rev.   Codes^  1999, 
debt,  or  delivering  the  possession  of  the  §§  5238,  5240 ;  Ohio,  Bates'  St.,  §§  501.1. 
property,  or  its  value,  to  such  person  as  5014,  5016;  Oklahoma,  St.,  189-3,  §§89  Li- 
the court  directs;   or  upon   it  appearing  3915;   Oregon,   Hill's   Laws,  §§  40,  41; 
that  the  defendant  disputes,  in  whole  or  in  South  Carolina,  Code,  1893,  §  143;  Soath 
part,  the  liability  as  asserted  against  him  Dakota,  Ann.  St.,  1901,  §§  6085,  6087: 
by   different   claimants,    or  that  he  has  Utah,    Rev.    St.,   1898,   §§    2924,  2926; 
some  interest  in  the  subject-matter  of  the  Washington,  Bal.  Code,  §§  4840,  4S42; 
controversy  which  he  desires  to  assert,  his  Wisconsin,  St.,  1898,  §  2610;  WyomiDg. 
application  may  be  for  an  order  joining  Rev.   St.,    1899,    §§  8487.    3488,  3490.] 
the  other  claimant  or  claimants  as  co-de-  Several  of  these  sections  differ  somewhat 
fendants  with   him  in    the  action.     The  from  the  language  of  the  New  York  ciide 
court  may,  in   its  discretion,  make  such  quoted  in  the  text,  but  the  difference*  af« 
order,  upon  such  terms  as  to  costs  and  not  material;  they  relate  entirely  to  drtafl* 
payments  into  court    of  the   amount   of  of  practice,  and  do  not  enlarge  nor  wstrirt 
the   debt,    or  part    thereof,    or   delivery  the   power    conferred    upon  the  dwrt*. 
of  the  possession  of  the  property,  or  its  See  People  p.  Albany  &  Vt.  R.  Co.,  77  N.  T. 
value  or  part  thereof,  as   may  be   just,  232;  Chapman  u.  Forbes.  123  N.  Y.  WS. 
and  thereupon  the  entire  controversy  may  539 ;  T^add  v.  Stevenson,    112  N.  Y.  3J5; 
be   determined   in   the  action  "]      Ohio,  JohnBton  u,  Donvan,  106  N.  Y.  267, 
§§  40-43;    California,  §§  386,  389;   No- 
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be  governed  by  the  same  principles  and  rules  as  obtain  in  other 
pleadings."  * 

§  311.    *  414.    Three  Transactioxis  herein.    First  of  said  Transac- 

tiona.   Moving  Party.     The  several  clauses  thus  quoted  at  large 

relate  to  and  establish  three  entirely  different  transactions  in  the 

conduct  of  an  action.     Not  a  little  confusion  has  arisen  from  a 

neglect  to  keep  these  three  subjects  separate ;  the  I'equisites  of 

the  one  have  been  confounded  with  those  of  another,  and  thus 

mistakes  have  followed  which  a  little  care  in  examining  the  statute 

w*ould  have  obviated.     The  three  transactions  referred  to  are  the 

following :  The  first  is  provided  for  in  all  the  codes,  and  is  the 

brief  enactment  of  a  familiar  rule  in  equity.     It  is  the  bringing 

in  additional  parties  by  the  court  wlien  a  complete  determination 

of  the  contn)versy  cannot  be  had  without  their  presence.     This 

act  plainly  contemplates  the  fact  that  there  are  already  parties 

before  the  court,  defendants  against  whom  the  plaintiff  lias  a 

cause  of  action,  and  is  entitled  to  some  relief.     The  enlarging 

the  number  of  parties,  under  such  circumstjinces,  is  clearly  not 

the  same  thing  as  the  commencing  a  new  action  because  the 

plaintiff  has  failed  to  make  out  any  cause  of  action  against  those 

1  Code  of  Iowa  [;i897,  §§  3594-3596], 
i*!ightly  chauged  in  phraseologj  from  the 
fonuer  revisions  of  the  statutes ;  Califor- 
nia, Code  of  1872,  §  387 :  "  Any  person 
may,  before  the  trial,  intervene  in  an  action 
or  proceeding,  who  has  an  interest  in  the 
matter  in  litigation,  in  the  success  of  either 
of  the  parties,  or  an  interest  ajrainst  both. 
An  intervention  takes  place  when  a  third 
person  is  permitted  to  become  a  party  to 
an  action  or  proceeding  between  other 
persons,  either  by  joining  the  plaintiff  in 
claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resist- 
ing the  claims  of  the  plaintiff,  or  by  de- 
manding anything  adversely  to  both  the 
plaintiff  and  the  defendant,  and  is  made 
hj  complaint  setting  forth  the  grounds 
upon  which  the  intervention  rests,  filed 
by  leave  of  the  court,  and  served  upon 
the  parties  to  the  action  or  proceeding 
who  have  not  appeared,  and  upon  the  at- 
torneys of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it 
were  an  original  complaint."  Tliis  provi- 
sion is  somewhat  changed  from  the  origi- 
nal form  in  the  statutes  of  1854,  ch.  84, 


71-74.  It  is  substantially  the  same  as 
that  in  Iowa,  except  that  the  intervenor 
must  obtain  leave  of  the  court  to  file  his 
complaint,  while  in  Iowa  he  files  his  pe- 
tition as  a  matter  of  course  at  his  own 
election. 

Qrhe  provisions  of  the  Calfornia  statute 
respecting  intervention  are  found  in  sub- 
stantially similar  form  in  Idaho,  Code  Civ. 
Pro.,  1901.  §  31 77  ;  Montana,  §  589  ;  North 
Dakota,  Rev.  Codes,  1899,  §  5239;  South 
Dakota,  Ann.  St.,  1901,  §  6086;  Utah, 
Rev.  St..  1898,  §  2925;  Washington, 
Bal.  Code,  §  4846;  Colorado,  §§  22-24. 
The  provisions  of  the  Iowa  statute  are 
found  in  substantially  similar  form  in  Min- 
nesota, Gen.  St,  1894,  §  5273 ;  Nebraska, 
Comp.  St.,  1901,  §§  5638-5640;  Nevada, 
Comp.  Laws,  1900,  §  3694.  The  Arizona 
statute  reads  as  follows :  "Any  perhon  who 
has  an  interest  in  the  subject-matter  of  the 
suit  which  can  be  affected  by  the  judg- 
ment, may,  on  leave  of  the  court  or  judge, 
intervene  in  such  suit  or  proceeding  at  any 
time  before  the  trial."  Rev.  St.,  1901, 
§  1278.] 
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whom  he  has  already  sued.  By  whose  desire  or  on  whose  motion 
the  additional  parties  shall  be  brought  in,  the  section  does  not 
specify,  but  the  terms  are  broad  enough  to  include  every  case. 
In  the  majority  of  instances  the  plaintiff  doubtless  applies  for  the 
additional  parties.  Cases  may  and  do  arise  in  which  the  defend- 
ant, deeming  it  necessary  to  protect  his  own  interests,  makes  the 
application.  Finally,  the  court  may,  on  its  own  motion,  order  in 
the  persons  whose  presence  it  regards  proper  to  a  complete  de- 
termination of  the  issues. 

§  312.  *  415.  Second  of  said  TransactloiiB.  Scope  of  Statutory  Pro- 
vision herein.  Moving  Party.  The  second  of  these  transactions,  in 
the  progress  of  an  action,  is  the  bringing  in  and  making  a  party 
to  the  suit  a  third  person  upon  his  own  application,  —  or,  in  the 
very  appropriate  language  of  certain  codes,  the  Intervening  of  a 
third  person.  In  respect  to  this  proceeding  there  is  the  marked 
difference  between  the  two  types  of  statutory  provisions  already 
spoken  of.  Most  of  the  codes,  following  that  of  New  York,  have 
legislated  upon  the  subject  with  great  caution,  and  have  merely 
given  a  certain  extension  to  the  familiar  common-law  practice  of 
permitting  a  landlord  to  come  in  and  defend  an  action  of  eject- 
ment in  the  place  of  his  tenant.  The  provision  itself  is  very 
brief,  and  by  its  terms  is  confined  to  actions  for  the  recovery  of 
real  or  personal  property.  Beyond  a  doubt  it  embraces  all  equita- 
ble actions  in  which  the  remedy  is  the  recovery  of  real  or  personal 
property,  and  is  not  restricted  to  the  legal  actions  which  eo^ 
respond  to  the  ancient  ejectment  and  replevin.  This  short  and 
simple  clause  is  the  only  one  which  authorizes  a  third  person  to 
be  made  a  party  upon  his  own  motion. 

§  313.  *  416.  Intervention  in  Iowa  and  California.  Origin  of. 
Passing  to  the  codes  of  Iowa  and  California,  we  see  that  Inter- 
vening rises  at  once  into  a  proceeding  of  great  importance.  It 
may  be  resorted  to  in  any  and  aU  actions,  and  at  every  stage  in 
the  action  prior  to  the  commencement  of  the  trial.  The  inter- 
vener may  have  an  interest  with  the  plaintiff,  or  with  the  defend- 
ant, or  one  special  to  himself  and  adverse  to  both  of  the  original 
pax-ties.  He  does  not  ask  the  privilege  of  intervening,  and  obtain 
that  privilege  by  an  order ;  he  intervenes  as  a  matter  of  right,  by 
filing  and  serving  his  petition  in  the  same  manner  as  though  he 
was  commencing  an  ordinary  action,  and  his  rights  are  passed 
upon  and  disposed  of,  together  with  those  of  the  plaintiff  and 
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defendant,  at  the  trialJ  It  is  plain  that  this  is  a  judicial  pro- 
ceeding utterly  unknown  before  in  our  ordinary  courts,  entirely 
unlike  anything  which  had  been  customary  in  the  common  law  or 
equity  tribunals  of  England  or  the  United  States.  Indeed,  it  was 
confessedly  borrowed  from  the  procedure  established  by  the  code 
of  Louisiana. 

§  314.  *  417.  Third  of  said  Transactloiui.  Interpleader.'  How 
DiBtdngiiislied  from  other  of  said  Transaotiona.  The  third  judicial 
transaction  is  the  act  of  a  defendant  in  procuring  another  person, 
not  a  party  to  the  suit,  to  be  substituted  in  place  of  himself  as 
the  party  defendant,  and  himself  to  be  thereby  discharged  from 
all  liability  in  respect  of  the  cause  of  action,  —  a  special  remedy 
long  known  in  another  form  as  an  Interpleader.  It  should  be 
carefully  distinguished  from  each  of  the  two  former  proceedings. 
Unlike  the  second,  the  stranger  does  not  come  in  on  his  own 
motion ;  unlike  the  first,  the  application  can  only  be  made  by  a 
defendant  It  is  confined  in  its  operation  to  three  kinds  of 
actions:  those  brought  to  recover  money  on  a- contract,  either 
debt  or  damages,  those  brought  to  recover  specific  real  property, 
and  those  brought  to  recover  specific  personal  property.  It  is  a 
substitute,  by  means  of  the  summary  mode  of  a  motion  and  an 
order  made  thereon,  for  the  ancient  equitable  action  called  the 
Bill  of  Interpleader.  The  consideration  of  this  subject  does  not 
legitimately  fall  within  the  purposes  of  the  present  work;  it 
does  not  involve  the  question  who  are  and  who  are  not  proper 


^  [Bnt  see  East  Riverside  Irrigation 
District  v.  Holcomb  (1899),  126  Cal  315, 
58  Pac.  817.  In  this  case  third  parties 
had  been  brooght  in  and  made  defendants 
at  the  request  of  the  original  defendant 
and  against  the  objection  of  the. plaintiff. 
These  third  parties  "  set  up  new  matters 
and  causes  of  action  not  involved  in  the 
original  suit  —  not  defences  to  the  action, 
and  not  available  at  all  to  the  original 
defendant,"  and  their  right  so  to  do  was 
one  of  the  questions  passed  upon  bv  the 
Supreme  Conrt.  Among  other  things  the 
Coort  said :  "  The  principles  which  govern 
are,  however,  to  a  great  extent  those 
which  apply  to  interventions  and  counter- 
claims and  the  bringing  in  of  new  parties 
ft&d  those  which  would  apiply  to  cross-bills 
under  the  old  equity  practice.  The  gen- 
end  rule  is,  that  a  plaintiff  may  select 


those  whom  he  desires  to  make  defend- 
afits,  and  that  new  parties  brought  in 
against  his  will  cannot  be  aUowed  to  set 
up  against  him  defences  and  affirmative 
causes  of  action  which  the  original  defend- 
ant could  not  have  set  up;  and  this  is 
especially  so  where  the  granting  of  the 
relief  sought  by  the  original  complaint 
would  not  have  prejudiced  the  other 
causes  of  action  which  the  new  parties 
seek  to  have  adjudicated.  Peculiar  cir^ 
cumstances  may  make  exceptions  to  the 
rule,  but  the  general  principle  is  as  above 
stated."  See  also  Clay  County  I.And  Co. 
t;  Alcox  (1902),  88  Minn.  4.  92  N.  W. 
464.  See  Van  meter  v.  Fidelity  Trust  Co. 
(1899),  107  Ky.  103.  53  S.  W.  10.  in  which 
Horn  V.  Volcano  Water  Co.,  13  Cal.  62,  is 
quoted  and  approved.  J 
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parties,  and  there  is  no  possible  reason  for  its  being  discussed  in 
this  connection  except  that  the  statutory  provision  which  regu- 
lates it  is  immediately  associated  with  other  clauses  which  di» 
relate  to  parties.^  The  two  other  judicial  proceedings  will  now 
be  examined  with  the  aid  of  such  judicial  decisions  as  have 
explained  their  scope  and  effect. 

§  315.  *  418.  I.  Bringing  in  Additional  Parties.  When  the  Court 
must  act.  The  issues  between  the  original  parties  are  to  be 
determined,  if  that  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  the  rights  of  others ;  if  this  be  possible, 
the  cause  should  be  adjudicated  as  it  was  presented  for  decision.^ 


^  [See  the  following  recent  cases  re- 
specting Interpleader:  Hirsch  v.  Mayer 
(1901),  163  N.  Y.  236,  59  N.  E.  89;  E.  G. 
L.  Co.  0.  McKeige  (1893),  139  N.  Y.  237, 
34  N.  £.  898 :  First  Nat.  Bank  u.  Beebe 
(1900),  62  O.  St.  41,  56  N.  £.  485;  John- 
ston V.  Oliver  (1894),  51  O.  St.  6,  36  N.  E. 
458 ;  Brownwell  &  Wright  Car  Co.  v. 
Barnard  (1897),  139  Mo.  142,  40  S.  W. 
762 ;  Scott-Force  Hat  Co.  v.  Hombs  (1894), 
127  Mo.  392,  30  S.  W.  183;  Roselle  r. 
Farmers'  Bank  (1893),  119  Mo.  84,  24 
8.  W.  744 ;  McFadden  v.  Swinerton 
(1900),  36  Ore.  336,  59  Pac.  816;  North 
Pacific  Lumber  Co.  v.  Lang  (1895),  28 
Ore.  246,  42  Pac.  799 ;  Aa^^tin  v.  March 
(1902),  86  Minn.  232,  90  N.  W.  384;  John 
R  Davis  Lumber  Co.  v.  The  First  National 
Bank  of  Milwaukee  (1894),  87  Wis.  435, 
58  N.  W.  743;  Jaques  v.  Dawes  (1902), 
—  Neb.  — ,  92  N.  W.  570;  Hartford  Life 
&  Annuity  Ins.  Co.  v.  Cummings  (1897), 
50  Neb.  236,  69  N.  W.  782 ;  Danlton  v. 
Stuart  (1902),  30  Wash.  562,  70  Pac. 
1096;  Walker  v.  Bamberger  (1898),  17 
Utah,  239,  54  Pac.  108;  Htickaday  i;. 
Drye  (1898),  7  Okla.  288,  54  Pac.  495.] 

*  Qln  Clay  County  Land  Co.  v,  Alcoz 
(1902j.  88  Minn.  4,  92  N.  W.  464,  plain- 
tiff  commenced  an  action  against  Alcox 
for  the  restitution  of  its  offices  and  to 
restrain  him  from  using  them.  "The  an- 
Fwer  denied  the  allegaiions  of  the  com- 
plaint and  alleged  that  the  appellant 
commenced  the  action  in  the  name  of  the 
land  company  without  authority  for  his 
own  benefit.  It  then  alleged  that  the  re- 
spondent and  appellant  were  co-partners 
under  the  firm  name  of  the  Clay  County 
Land  Company,  for  the  purpose  of  buying 


and  selling  real  estate ;  that  the  pro^ecc- 
tion  of  the  business  resulted  in  a  profit  of 
$7,500,  one  half  of  which  belonged  tuth« 
respondent,  bat  that  the  appellant  had  iv- 
tained  the  whole  thereof,  and  refused  lo 
account  for  and  pay  over  the  same.   Pjc 
answer  prayed  that  the  appellant  be  nact 
a  party  to  the  action,  that  a  receiver  V 
appointed  for  the  co-partnership  bnsiiiesA, 
and  that  an  accounting  be  had  br  tbe 
court,  or  under  its  direction."    Alcox  pn^ 
cured  an  order  from  the  court  "  od  appel- 
lant to  show  cause  why  he  should  not  tie 
made  a  party  plaintiff  to  the  actioD  ao-i 
reply  to  the  respondent's  answer  thereia " 
Appellant  moved  to  dismiss  theonler -a 
the  ground  that  he  was  a  resident  U'  ai- 
other  county  and  that  the  conn  wa«  vitb- 
ont  jurisdiction    to    make    him  a  part}' 
plaintiff.    The  trial  court  denied  tlii^  mo- 
tion of  dismissal  and  made  an  order  r^ 
quiring  appellant  to  reply  to  the  **  ansvff 
of  the  respondent  within  twenty  days,  abd 
in  default  of  such  reply,  that  jadgnMct 
for  the  relief  demanded  in  the  answer  tv 
rendered  against  him  as  if  he  had  beca 
made  a  party  to  the  action  in  the  first  id- 
stance."    The  only  question  considered  br 
the  Supreme  Court  in  reversing  the  c» 
was  "  whether  the  trial  court  erred  n 
making  its  order  compelling  the  appellaat 
to  appear  as  a  plaintiff  in  the  action  and 
reply  to  the  respondent  s  answer  noder 
penalty    of    having    jadgneot   eDta«i 
against  him  for  the  relief  demanded  ia 
the  answer."    In  dispoaing  of  the  qae^ 
tion  the  court  said :  '*  It  is  not  a  qnesti  a 
of  jurisdiction  of  the  court  to  maU  ib^ 
order,  as  counsel  seem  to  treat  it,  bo: 
whether  it  was  error  to  make  it  in  viev  oi 
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If  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  rmist  cause  them 
to  be  brought  in.  The  force  and  effect  of  the  whole  provision 
depend  upon  the  interpretation  given  to  the  clause,  ^'when  a 
complete  determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties."  To  use  the  language  of  an  emi- 
nent judge  which  has  been  repeatedly  approved  by  other  courts 
in  different  States,  this  clearly  means,  ^^When  there  are  other 
persons,  not  parties,  whose  rights  must  be  ascertained  and  settled 
before  the  rights  of  the  parties  to  the  suit  can  be  determined. 
Doubtless  there  are  many  other  cases  in  which  a  defendant  may 
require  other  parties  to  be  brought  in,  so  that  the  judgment  of 
the  court  in  the  action  may  protect  him  against  the  claims  of 
such  other  parties;  but  this   is  his  own  privilege  and  he  may 

the  facts  of  this  particular  case.   We  are  of  We  have  here  a  case  where  the  defendant 
the  opinioD  that  it  was,  and  that  the  error  denied  all  of  the  allegations  of  the  corn- 
was  one    which   deprived   the  appellant  plaint,  and    alleged    that    the  appellant 
of  his  legal  right  to  have  any  transitory  commenced  the  action  in  the  name  of  the 
atrtion  which  the  respondent  might  bring  land  company  without  aathority.     This 
against  him   tried  in  the  district  court  did  not  make  it  necessary  to  bring  in  the 
of  the  county  in  which  he  resided,  unless  appellant  as  a  party  in  order  to  secure  a 
the  place  of  trial  was  changed  by  the  court  full  determination  of  the  controversy  be- 
for  cause.  .  .  .  The  statute  now  provides  tween  the  plaintiff  and  the  defendant,  for, 
that  whenever  the  plaintiff  or  defendant,  if  his  answer  was  true,  he  was  entitled  to 
'>r  in  case  of  counterclaim,  or  a  demand  a  judgment  against  the  plaintiff  on  the 
fur  affirmative  relief,  in  any  action  shall  merits.    But  the  respondent,  conceiving 
discover  that  any  party  ought,  in  order  to  that  he  had  an  independent  cause  of  action 
a  fall  determination  of  such  action,  to  against  the  appellant,  alleges   it  in  his 
have  been  made  a  party  plaintiff  or  de-  answer,  and   makes   it  the  basis  of  the 
fendant  therein,  the  court,  if  satisfied  that  order  compelling  the  appellant  to  reply  to 
such  is  the  case,  shall  make  its  order  the  answer  and  litigate  the  action  with 
bringing  in  snch  new  party,  and  require  him  in  the  county  of  Clay     In  this  way 
him  to  answer  the  complaint,  or  reply  to  the  original  action  is  converted  into  one 
the  answer,  as  the  case  may  be.    That  is,  by  the  respondent  against  the  appellant, 
it  is  only  when  the  bringing  in  of  other  the  former  being  in  fact  the  plaintiff  and 
parties  is  necessary   to  a  full  determi-  the  latter  defendant,  whereby  the  appel* 
nation  of   the  controversy  between  the  lant  is  deprived  of  his  legal  right  to  a  trial 
original  parties  tendered  by  the  complaint,  thereof  in  the  county  where  he  resides, 
answer,  or  counterclaim  that  the  court  It  needs  no  argument  to  support  the  con- 
c^  compel  them  to  come  into  the  action  elusion  that  the  statute  authorizes  nothing 
^^  parties  plaintiffs  or  defendants.    Now,  of  the  kind,  and  that  there  has  been  a 
the  defendant's  so-called  counterclaim  in  miscarriage  of  justice  in  this  case.     We 
this  action  tenders  no  issue  between  the  therefore  hold  that  the  order  of  the  district 
original  parties  to  the  action  for  a  full  court  making  the  appellant  a  party  and 
determination  of  which  it  is  necessary  that  requiring  him  to  reply  to  the  answer  was 
appellant  should  be  made  a  party  pkdntiff.  reversible  error,  and  that  the  action  should 
It  is  simply  an  allegation  of  a  cause  of  have  been  dismissed  as  to  him."    See  to 
*ctioD  whoUy  distinct  from  the  cause  of  the  same  effect  East  Riverside  Irrigation 
action  alleged  in  the  complaint,  and  with  District  v.  Holcomb  (1899),  126  CaL  315, 
which  the  plaintiff    has   no  connection.  58  Pac.  81 7. ^ 
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waive  it."^    The  distinction  between  the  two  conditions  here 
spoken  of  is  plain.     In  the  first,  the  rights  of  the  parties  to  tbt; 
record  are  so  bound  up  with  those  of  others,  that  they  cannot  be 
ascertained  and  fixed  without  at  the  same  time  ascertaining  and 
fixing  the  rights  of  the  others  also,  and  to  do  this,  these  others 
must  of  course  be  before  the  court.     In  the  second,  the  issuer 
between  the  parties  to  the  record  can  be  decided,  but  the  rela- 
tions of  the  defendant  towards  third  persons  are  of  such  a  nature 
that  they  will  be  affected  by  tbe  decision,  and  it  would  be  better 
and  safer  for  him  if  these  persons  should  be  brought  in  so  tlat 
his  relations  might  be  defined  and  protected  in  the  single  ju(ig- 
ment.     Such  a  proceeding  is  not,  however,  absolutely  necessan 
to  the  determination  of  the  controversy,  and  the  defendant  may 
waive  his  claim  to  the  additional  parties ;  it  is,  in  fact,  a  privi- 
lege, not  an  absolute  necessity.     The  circumstances  and  relations 
to  which  I  allude  were  aptly  described  and  the  rule  concerning 
them  accurately  stated  by  another  judge:  "There  are  cases  in 
which  it  is  proper  and  necessary  to  make  a  person  defendant 
upon  the  ground  of  avoiding  a  multiplicity  of  suits.     His  rights 
may  not  be  directly  affected  by  the  decree,  but  it  may  occar  that 
if  the  plaintiff  succeeds,  the  defendant  will  thereby  acquire  tLe 
right  to  call  upon  the  party  omitted  or  not  joined,  either  to  re- 
imburse him  or  reinstate  him  in  the  position  lost  by  the  plaintiff's 
success.     And  if  so,  the  person  consequently  liable  to  be  thus 
affected  should  be  before  the  court   that  his   liability  may  tie 
adjudicated  by  one  proceeding."^ 

§  316.  *  419.  Same  Sabjeot.  If  the  case  comes  within  the 
first  described  condition,  that  is,  if  there  are  other  persons,  not 
parties,  whose  rights  must  be  ascertained  and  settled  before  the 
rights  of  the  parties  to  the  suit  can  be  determined,  then  the 


1  McMahoQ  V.  Allen,  12  How.  Pr.  39, 
45,  per  Woodruff  J. ;  affirmed,  3  Abb.  Pr. 
89;  approved,  Chapman  v.  Forbes,  123 
N.  Y.  532,  538. 

>  Camp  V.  McGillicaddj,  10  Iowa,  201, 
per  Wright  C.  J.,  citing  I  Dan.  Ch.  Pr. 
329;  Story's  Eq.  PI.  §  173;  Wiser  v. 
Blachly,  1  Johns.  Ch.  437.  See  also 
Forepaagh  v.  Appold,  17  B.  Mon.  632; 
Baas  V.  Chicago  &  N.  W.  Rj.  Co.,  39 
Wis.  296  ;  Oro  Fino,  &c.  Min.  Co.  v.  Cnl- 
len,  1  Idaho,  113;  Clark  v.  Stanton,  24 
Minn.  232;  Penfield  v.  Wheeler,   27  id. 


358 ;  Jndy  v.  Farmers'  &  Traders'  Bvt 
70  Mo.  407  ;  Southal  d.  Shields,  81  N.  C 
28 ;  Isler  v.  Koonce,  83  id.  55 ;  Hodjr»  " 
Kimball,  49  Iowa,  577 ;  Proutr  r.  Us^ 
Shore  &  M.  S.  R  Co.,  85  N.  T.  rr: 
Dows  t?.  Kidder,  84  id.  121 ;  New  York 
Milk  Pan  Co.  v.  Remington  Works.  ::3 
Hun,  475  ;  AbboU  v.  Jewett,  25  id.  608. 
Delancy  v.  Murphy.  24  id.  508;  Dnbben 
o.Gonx,  51  Cal.  153;  Robinioii  r.  Gk* 
son,  53  id.  38 ;  Pfister  v.  Wade,  56  id  4J; 
Derham  v.  Lee,  87  N.  T.  599. 
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statute  ia  peremptory ;  the  court  must  cause  such  persons  to  be 
brought  in ;  it  is  not  a  matter  of  discretion,  but  of  absolute  judi- 
cial duty.^  The  enforcement  of  this  duty  does  not  rest  entirely 
upon  the  parties  to  the  record.  If  they  should  neglect  to  raise 
the  question,  and  to  apply  for  the  proper  order,  the  court,  upon 
its  own  motion,  will  supply  the  omission,  and  will  either  directly 
bring  in  the  new  parties  or  remand  the  cause  in  order  that  the 
plaintiff  may  bring  them  in.^  The  fact  that  the  necessary  party 
is  a  non-resident  of  the  State  does  not  change  the  rule ;  he  must 
still  be  brought  in.^  The  addition  of  the  necessary  party  may  be 
made  at  any  stage  of  the  cause.  ^  The  action  of  the  court  may 
consist  in  requiring  necessary  defendants  to  be  served  with  pro- 
cess, who  had  been  named  on  the  record,  but  not  brought  in  by 
actual  service  or  appearance.^ 

§  317.  *  420.  Same  Subject.  Limltatlone  herein.  This  per- 
emptory duty  does  not  arise  unless  the  conditions  of  the  statute 
are  fully  met,  and  the  court  will  not  order  in  new  parties  de- 
fendant, against  the  will  of  the  plaintiff,  unless  they  are  actu- 
ally necessary  in  the  sense  already  defined.^    Thus,  in  an  action 


^  Daris  r.  Mayor,  etc.  of  N.  T,  2  Dner, 
6S3;  3  Daer,  119;  Shaver  t;.  Brainard,29 
Barb.  25 ;  Startevant  v.  Brewer,  9  Abb. 
Pr.  414;  Mitchell  v.  O'Neale,  4  Nev.  504; 
Jones  e.  Vautress,  23  Ind.  533 ;  Johnson 
r.  Chandler,  15  B.  Mon.  584,  589;  John- 
ston V.  NeTiUe,  68  N.  C.  177 ;  Whitted  v- 
Nash,  66  N.  C.  590;  [Eareka  i;.  Gates, 
(IS98),  120  CaL  54.  52  Pac.  125.     In  this 
C3ise  the  court  said:  "The   role  is  not 
questioned  that,  under  onr  practice,  when 
new  parties  are  necessary  for  the  deter- 
mination of  the  issues  raided  by  a  cross 
complaint  they  naay  and  should  be  brought 
in  "    See  also  Chalmers  r.  Trent  (1894), 
11  Utah,  88,  39  Pac.  488.    For  valuable 
^d  interesting  case  in   this  connection 
9«eStQinbach  o.  Prudential  Ins.  Co  (1902), 
1'^  N.  Y.  471.  65  N.  £.  281.    See  also 
dissenting  opinion  in  this  case.   Hannegan 
^  Koth  (1896),  12  Wash.  695,  44  Pac.  256. 
Id  Emerson  v.  Schwindt  (1900),  108  Wis. 
IS7,  u  K.  W.  186,  the  court  said:  *'  But 
tbe  statute  also  prorides  that,  'when  a 
complete  determination  of  the  controversy 
cuinot  be  had  without  the   presence  of 
other  parties  .  .  .  the  court  shall  order 
^m  to  be  brought  in,'  sec.  2610.    Thia 


language  seems  to  be  mandatory."  See 
also  Wheeler  v.  Lack  (1900),  37  Ore.  238, 
61  Pac.  849,  in  which  the  text  is  freely 
quoted.  For  an  interesting  case  quoting 
the  text  see  Robinson  v.  Kind  (1896),  23 
Nev.  330,  47  Pac.  1;  Wilkins  v.  Lee 
(1894),  42  S.  C.  31,  19  S.  £.  IOI6.3 

'  Jones  V.  Vantress,  23  Ind.  533 ; 
Mitchell  V.  O'Neale,  4  Nev.  504 ;  Young 
V.  Garlingtou,  31  S.  C.  290. 

'  Startevant  v.  Brewer,  9  Abb.  414; 
8.  o.  on  app.,  4  Bosw.  628. 

*  Attorney-General  v.  Mayor,  etc.  of 
N.  Y.,  3  Duer,  119;  [National  Savings 
Bank  v.  Cable  (1900),  73  Conn.  568,  48 
Atl.  428.^ 

*  Powell  V.  Finch,  5  Duer,  666.  [For 
valuable  discussion  respecting  the  proper 
practice  when  an  order  has  been  made  al- 
lowing additional  persons  to  be  made 
parties  to  a  cause,  see  White  v.  Johnson 
(1895),  27  Ore.  282,  40  Pac.  51 1.^ 

*  ^Northwestern  Telephone  Co.  v.  Rail- 
way Co.  ( 1900),  9  N.  D.  339,  83  N.  W.  215. 
See  Bauer  v.  Dewey  (1901).  166  N.  Y. 
402,  60  N.  £.  30,  in  which  it  is  said  the 
court  has  no  authority  under  section  452 
of  the  Code  of  Civil  Procedure  to  compel 
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against  the  indorsers  of  a  note,  the  plaintiff  will  not  be  compelled 
to  bring  in  the  maker  as  a  co-defendant.^  Nor  is  a  new  party  to 
be  ordered  in  merely  for  the  purpose  of  settling  matters  between 
him  and  the  defendant  in  which  the  plaintiff  has  no  interest* 
The  statute  will  not  permit  the  plaintiff  to  add  a  new  defendant 
without  whose  presence  he  could  have  no  recovery  sinca  he  would 
have  no  cause  of  action.  Such  a  proceeding  would  in  effect  }^ 
the  commencing  a  new  action,  and  the  statutory  provision  as- 
sumes that  in  the  pending  action  a  right  to  obtain  a  recoveij  i^ 
set  up  as  against  the  original  defendants.^  The  plaintiff  cannu: 
be  allowed,  under  the  color  of  bringing  in  additional  parties,  to 
commence  a  new  action  when  he  would  have  failed  entirely  in  the 
former  one  because  he  had  not  set  up  a  good  cause  of  action. 

§  318.  *  421.  XSxamples  and  XUnstratioiia.  Pleadings.  Rule  in 
Indiana  in  Reference  to  Aasignors.  I  add  a  few  examples  of  cases 
where  parties  have  been  brought  in ;  they  are  designed  merely  ais 
illustrations.  Additional  parties  have  been  ordered  in,  in  an 
action  for  the  specific  performance  of  a  contract  executed  bv 
three  when  two  only  were  at  first  made  defendants ;  ^  in  an  action 
for  an  accounting  between  two  of  a  larger  number  of  tenants  in 
common  of  a  mine,  the  complete  adjustment  of  the  account  re- 
quiring that  all  the  others  should  be  added ;  ^  in  a  similar  action 
for  an  accounting  between  partners  in  a  mining  venture,  and  for 
a  winding  up  of  the  concern  ;•  in  an  action  upon  a  promisson* 
note  given  for  the  purchase  price  of  land  in  which  the  vendor 
and  holder  of  the  note  sought  to  enforce  his  lien,  the  heirs  of  the 
deceased  vendee,  to  whom  the  land  had  descended,  were  made 


the  plaintiff  in  an  action  in  which  a  money 
jadginent  only  ia  sought  and  in  which  the 
title  to  no  real,  specific  or  tangible  per- 
sonal property  is  inyolved,  to  bring  in 
as  a  defendant  a  third  party  on  his  own 
application.^ 

1  Sawyer  v.  Chambers,  11  Abb.  Pr.  110. 

s  Frear  v,  Bryan,  12  Ind.  343,  345. 
See  Carr  v.  Collins,  27  Ind.  306 ;  Fagan 
V.  Barnes,  14  Fla.  53,  56,  58;  Peck  v. 
Ward,  3  Dner,  647  ;  Fischer  v.  Holmes, 
123  Ind.  525  ;  Pollard  v.  T^throp,  12  Colo. 
171;  White's  Bk  of  Buffalo  ©.Farthing, 
101  N.  Y.  344,  348;  Chapman  v.  Forbes, 
123  N.  Y.  532.  It  is  said  in  this  last  case 
(p.  538)  that  the  decisions  of  the  New 
York  courts  hare  been  quite  uniform  in 


holding  that  the  section  of  the  code  (§452. 
C.  C.  P. )  referred  to  parties  in  what,  czw 
der  the  old  practice,  would  have  bei 
suits  in  equity,  and  that  it  was  never 
intended  to  make  it  incumbent  open  a 
plaintiff  in  an  action  at  law  to  sue  scj 
other  than  the  parties  he  should  cho*** : 
citing  Webster  v.  Bond.  9  Hon.  41?: 
People  V,  Albany  &  Vt.  R.  Co.,  15  Hon. 
126. 

*  McMahon  v.  Allen,  18  How.  Pr.39: 
affirmed,  8  Abb.  Pr.  89. 

4  Powell  V.  Finch,  5  Duer.  666,    S« 
Johnston  v.  Neville.  68  N.  C.  177. 
ft  Mitchell  r.  O'Neale,  4  Nev.  504. 

*  Settembre  v,  Putnam,  90  CiL  49a 
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defendants ;  ^  in  proceedings  in  aid  of  an  execution  the  judgment 

debtor  is  a  necessary  party,  and  will  be  brought  in.^     Under  the 

requirements  of  the  Indiana  code   in   reference  to  assignors  of 

things  in  action  when  transferred  without  indorsement,  if  the 

assignor  dies,  the  assignee  must  make  his  personal  representative 

a  defendant  in  the  action,  or  must  show  that  there  is   none.^ 

After  new  parties  have  been  brought  in,  the  pleadings  must  be 

made  to  show  that  they  are  proper.     When  new  defendants  have 

been  added  on  the  application  of  the  plaintiff,  but  the  complaint, 

wliich  stated  no  cause  of  action  against  them  originally,  had  not 

been  amended  so  as  to  supply  this  defect,  it  must  be  dismissed 

as  against  such  defendants  at  the  trial,  and  judgment  thereon 

rendered  in  their  favor.* 

§  319.    *  422.    Author's  BuggestlonB  herein.     I  cannot  pass  from 

this  subject  without  adding  certain  remarks  which  are  suggested 

by  it,  and  which  concern  the  practical  administration  of  justice. 

The  clause  of  the  codes  under  examination  is  expressed  in  the 

most  general   terms,    containing  no   exception   nor  limitation. 

Whenever  a  necessary  party  has  been  omitted  by  the  pleader,  the 

court  has  the  power  in  any  stage  of  the  cause  to   remedy  the 

defect  by  ordering  him  to  be  brought  in,  and  the  case  to  stand 

over  until  that  is  done.*    It  is  almost  universally  the  fact  that 

an  objection  for  the  nonjoinder  of  parties  is  really  technical,  that 

is,  it  does  not  go  to  the  entire  merits  of  the  controversy.     A 

cause  of  action  is  generally  set  forth  against  those,  or  in  favor  of 

those,  who  are  actually  made  parties ;  and  the  only  error  consists, 

not  in  stating  the  cause  of  action  incorrectly,  but  in  omitting 

some  of  the  persons  who  are  or  rather  may  be  beneficially  or 

injuriously  affected  by  it.     If  it  be  the  true  purpose  and  design 

of  courts  to  administer  justice  between  litigants,  and  to  ascertain 

and  enforce  their  rights  and  obligations,  then  it  would  seem  to 

be  the  primary  duty  of  the  judges  to  decide  every  cause  as  far 


^  Jones  V.  Vantress,  23  Ind.  533. 

*  WaU  e.  WhiBler,  U  Ind.  228. 

*  St.  John  r.  Hardwick,  11  Ind.  251. 
See  Dart  v.  McQoiltj,  6  Ind.  391 ;  Bray  v. 
Black,  57  Ind.  417.  pn  Kyes  v.  Wilcox 
(1900),  13  S.  D.  228,  83  N.  W.  93,  the  al- 
^Kations  of  the  answer  disclosed  that  the 
pteseooe  of  a  third  party  was  necessary  to 
a  complete  determination  of  the  contro- 
^enj.    The  plaintiff's  motion  to  require 


defendant  to  make  his  answer  more  defi- 
nite and  certain  by  alleging  the  name  of 
such  third  party  was  sustained.^ 

*  Smith  V.  Weage,  21  Wis.  440.  See 
also  Blakely  w.  Frazier,  20  S.  C.  144. 

*  QMills  V.  Callahan  (1900),  126  N.  C. 
756,  36  S.  E.  164;  Dobson  v.  Southern 
Kv.  Co.  (1901),  129  N.  C.  289, 40  S.  E.  42  ; 
Finch  V.  Gregg  (1900),  126  N.  C.  176,  35 
S.  E.  251.] 
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as  possible  upon  the  merits,  and  not  upon  some  technical  point 
which  puts  no  question  at  rest,  but  simply  renders  it  necessaiy 
to  commence  a  new  suit.     Most  emphatically  does  this  seem  to 
be  their  duty  when  the  statute  has  provided  a  mode  for  accom- 
plishing this  result,  and  has  even  required  in  peremptory  terms 
that  this  mode  shall  be  pursued.     Whenever  the  objection  that 
there  is  a  defect  of  necessary  or  proper  parties  is  raised,  it  L< 
always  possible  for  the  court  in  a  summary  manner  to  order  them 
in,  and  to  retain  the  cause  for  that  purpose,  and  to  decide  the 
issues   upon  the  merits,  when   the  required  addition   has  been 
effected.     Not  only  is  this  course  possible,  but  it  is   actuailr 
enjoined  upon  the  courts  by  the  codes.     And  yet  this  most  bene- 
ficial provision  of  the  statutes  is  to  a  great  extent  a  dead  letter. 
I  believe   there  is  hardly  another  section  of  the  codes  so  well 
calculated,  if  it  were  observed  in  its  spirit  and  letter,  to  preveot 
the  success  of  mere  technicalities  and  to  promote  justice  among 
suitors  by  procuring  the  decision  of  causes  upon  their  merits. 
In  marked  contrast  with  the  judicial  practice  which  prevails  to 
so  great  an  extent  in  the  States  which  have  adopted  the  reformed 
American  procedure,  is  a  provision  of  the  new  system  of  practice 
recently  approved  by  the  British  Parliament,  which  declares  that 
under  no  circumstances  shall  an  action  be  dismissed,  and  tlie 
plaintiff  turned  out  of  court,  because  he  has  committed  an  error 
in  the  selection  of  parties,  either  by  uniting  too  many  or  too 
few,  but  that  in  every  instance  the  court  shall  make  the  proper 
amendment,  and  by  striking  out  or  bringing  in,  shall  shape  the 
action  into  a  proper  form  and   condition   for  a  decision  of  its 
issues   upon  the  merits.^     Although  our  codes   do  not  contain 
such  a  provision  in  express  terms,  they  do  contain  all  that  is 
necessary  for  the  adoption  and  enforcement  of  the  same  general 
rule   of  procedure  by   the  courts.     The   New   York  Court  of 
Appeals  has  recently  made  a  decision  which  is  in  close  agreement 
with  the  foregoing  views.     It  holds  that  if  the  plaintiff  does  not 
bring  in  the  necessary  parties  after  an  objection  properly  made, 
the  complaint  may,  in  the  discretion  of  the  court,  be  dismissed 
but  without  prejudice  to  a  new  action.     An   unqualified  judg- 
ment of  dismissal  in  such  a  case  is  erroneous.    But  the  com- 
plaint  should  not  be  dismissed  even  without  prejudice,  and  the 
plaintiff  thus  put  to  a  new  action,  when  the  same  end  can  be 

^  Snpreme  Court  of  Jodicature  Act ;  Schedule,  §  9. 
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reached  by  allowing  the  cause  to  stand  over  in  order  that  the 
plaintiff  may  add  the  necessary  parties.^ 

§  320.  *  423.  H.  Intervention.  Need  not  be  Necessary  Party. 
Discretion  of  Court.  Time  of  Application.  I  proceed  first  to 
examine  the  force  and  effect  of  that  provision  which  is  found  in 
most  of  the  codes.  In  order  that  a  person  may  avail  himself  of 
the  permission  given  by  it,  and  may  make  himself  a  party  to  an 
action,  he  need  not  be  a  necessary  party.*  The  granting  of  such 
an  application  lies  in  the  discretion  of  the  court,  and  it  should 
not  be  permitted  if  the  applicant  is  already  a  plaintiff  in  another 
suit  in  which  he  may  obtain  all  the  relief  he  asks.^  The  appli- 
cation must  be  made  before  judgment,  if  made  at  all.^ 

§  321.    *  424.    Statatory  Provision  Limited.      lUastrations.      The 

occasions  on  which  a  third  peraon  may  intervene  in  a  pending 
action  are  very  few.  The  scope  of  the  provision  is  exceedingly 
limited ;  it  has  been  said  that  its  operation  is  confined  to  those 
cases  in  which  a  bill  of  interpleader  would  have  been  permitted, 
under  the  former  practice,  to  accomplish  the  same  end.^  It  is 
certain  that  the  right  to  intervene  can  only  be  exercised  in 
actions  for  the  recovery  of  real  or  personal  property.^    It  does 

^  Sherman  p.  Parish,  53  N.  T.  4&3, 490,  *  Scheidt   t;.   Stnrgis,    10  Bosw.  606. 

491.  [See  the  important  case  of  Steinbach  That  the  granting  of  the  application  is 

r.  Pradential  Ins.  Co.  (1902),  172  N.  T.  discretionary,  see  Colgrove  r.  Koonce,  76 

471,  65  N.  B.  281,  the  facts  of  which  are  N.  C.36d.    [[McNamara  v.  Crystal  Mining 

set  cat  in  note  to  §«  287.    In  this  case  the  Co.  (1900),  23  Wash.  26,  62  Pac.  81.J 

court  said :  "  The  personal  representatives  ^  Carswell  v,  Neville,  12  How.  Pr.  445 ; 

of  Fehiman  were  necessary  parties,  and  Meadows  v,  Goff  (Ky.  1890),  14  S.  W. 

the  conrt  should  have  dismissed  the  com-  Rep.  535 ;  Chapman  v.  Forbes,  123  N.  Y. 

plaint  nnless  within  a  reasonable  time  they  532,  540.    [Safely  v.  Caldwell  (1895),  17 

were  brought  in,  not  necessarily  for  the  Mont.  184,  42  Pac.  766;  Dapont  v.  Amos 

protection  of  the  defendant  as  it  had  neg-  (1896),  97  la.  484, 66  N.  W.  774 ;  Keehn  v. 

lected  its  rights,  bnt  for  their  own  protec-  Keehn  (1902),  115  la.  467,  88  N.  W.  957 ; 

tioD,  as  well  as  the  seemly  and  orderly  Owens  v.  Colgan  (1893),  97  Cal.  454,  32 

administration  of  jastice."    See,  however,  Pac.  519 ;  Clarke  v.  Baird  (1893),  98  Cal. 

the  vigorous  dissenting  opinion  in  this  642,  33  Pac.  ^56 ;  Hibernia  Savings  and 

ease  by  Haight  J.  concurred  in  by  O'Brien  Loan  Society  v.  Churchill  (1900),  128  Cal. 

and  Martin  JJ.     In  Hannegan  r.  Roth  633,   61    Pac.    278 ;   McConniff   v.  Van 

(1896),  12  Wash.  695,  44  Pac.  256,  the  Dnsen  (1898),  57  Neb.  49,  77  N.  W.  348; 

conrt  said  :  "  While  a  conrt  will  not  pro-  Deere  v.  Eagle  Mfg.  Co.  (1896),  49  Neb. 

ceed  to  final  judgment  in  the  absence  of  385,  68  N.  W.  504.^ 

a  necessary  party,  it  will  not  dismiss  the  '  Hornby  i^.  Gordon,  9  Bosw.  656.    The 

action  on  account  of  the  nonjoinder  of  following  cases  are  illustrations  of  such 

tuch  party,  but  will  retain  it  until  all  ne-  intervention :    Sims  v.  Goethe,  82  N.  C. 

cessary  parties  are  brought  in,  after  which  268 ;  Peck  v.  Parchin,  52  Iowa,  46 ;  Peo- 

it  will  proceed  to  judgment  on  the  merits."  pie  v.  Albany  &  Vt.  R.  Co.,  77  N.  Y.  232 ; 

Citinic  §  *  292  and  *  293  of  the  text.^  Conant  v.  Frary,  49  Ind.  530. 

>  Carter  v.  Mills,  SO  Mo.  432.  *  Kelsey  v.  Murray,  28  How.  Pr.  243 ; 

27 
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not  exist,  therefore,  in  an  action  to  recover  money;  as,  for 
example,  in  a  suit  for  wharfage,  persons  claiming  to  be  owners 
of  the  wharf  were  not  permitted  to  intervene;  *  nor  in  an  action 
in  the  nature  of  a  creditor's  suit,  to  reach  a  surplus  of  money  io 
a  certain  person's  hands  ;^  nor  in  an  action  to  dissolve  a  partner- 
ship, and  for  an  accounting;^  nor  in  any  action  on  contract  for 
the  recovery  of  debt  or  damages.^  In  an  action  to  recover  pos- 
session of  goods,  on  account  of  the  vendee's  fraud,  third  persons, 
claiming  to  have  purchased  them  from  him,  cannot  intervene.^ 

18  Abb.  Pr.  294 ;  Tallman  v.  HoUister,  creditors  of  the  husband  of  whom  the 

9  How.  Pr.  508 ;  Jadd  v.  Yoang,  7  How.  intervenor  was  one,  the  latter  asking  that 

Pr.  79.  the  proceeds  of  the  note  be  awarded  to 

1  Kelsey  v.  Marray,  18  Abb.  Pr.  294.  it) ;  Bray  v,  Booker  (1897),  6  N.  D.  52f>, 

3  Tallman  v,  HoUister,  9  How.  Pr.  508.  72  N.  W.  933  (by  a  bank,  who  was  the 

*  Dayton  v.  Wilkes,  5  Bosw.  655.  creditor  of  the  vendor,  in  a  soit  by  tb^ 

*  Judd  V.  Young,  7  How.  Pr.  79.  vendor  against  the  vendee  to  enfoite  i 
^  Hornby    v.  Gordon,    9    Bosw.  656.  vendor's   lien  for  the    unpaid    porchsse 

I^For  additional  cases  in  which  interven-  price,  the  vendee  having  agreed  to  par  s 

tion  was  not  permitted,  see  the  following :  portion  of  the  purchase  price  to  the  bank) ; 

Murray  <?.  Polglase  (1899),  23  Mont.  401,  McNamara  v.  Crystal  Mining  Co.  (1900., 

59  Pac.  439  (by  one  who  had  not  filed  23  Wash.  26,  62   Fac.    81;   Dickson  c. 

adverse  claim  under  the  statute  to  mining  Dows  (1902),  11  N.  D.  404,  92  N.  W.  79^ ; 

claim,  though  he  claimed  an  interest  in  Churchill  t;.  Stephenson  (1896),  14  Wash. 

the  premises  adverse  to  both  plaintiff  and  620,  45  Pac.  28  (by  a  mere  general  ^^r 

defendant) ;   Dietrich  v.    Steam    Dredge  contract  creditor  in  an  action  against  aa 

(1894),  14  Mont.  261,  36  Pac.  81  (by  a  administrator   for   the    recovery  of  nal 

stranger  to  a  suit  commenced,  and  who  estate) ;  Haines  v.  Stewart  (1902),  —  Xeb. 

had  not  obtained  leave  of  court  or  made  — ,  91  N.  W.  539  (by  one  who  merelj 

any  showing  by  complaint,  but  who  upon  claims  to  be  the  owner  of  attached  prop* 

his  own  motion  appeared  and  demurred  to  erty  for  the  purpose  of  having  his  owner- 

the  complaiut) ;  Denver  Power  &  Irriga-  ship  determined  in  the  attachmeot  suit); 

tion  Co.  u.   Denver,  etc.   Co.   (1902),  —  Omaha  S.  R.  Co.  o.  Beeeon  (1893),  36 

Col.  — ,  69  Pac.  568  (by  a  party  who  had  Neb.  361,  54  N.  W.  557  (must  have  some 

no  interest  in  the  subject-matter  of  dis-  interest  in  the  subject  of  controveny.    A 

pute  between  litigants) ;  Ball  v.  Cedar  mere  contingent  liability  to  answer  orer 

VaUey  Creamery  Co.  (1896),  98  la.  184,  to  the  defendant,  without  any  privity  with 

67  N.  W.  232  (by  one  claiming  an  interest  the  plaintiff,  is  not  sufficient) ;  Stanlej  r. 

in  property  about  to  be  sold  under  an  Foote  et  al.  (1900),  9  Wyo.  335,  €3  Fk 

execution  issued  upon  a  judgment) ;  Bank  940  (by  a  claimant  to  money  garnished, 

of  Commerce  v.  Timbrell  ( 1900),  1 13  Iowa,  or  property  attached  in  an  action  between 

713,  84  N.  W.  519  (by  one  to  whom  an  other  parties,  for  the  purpoee  of  barir:^ 

absolute  assignment  had  been  made;  he  his  rights  thereto  determined);  Uriao''- 

must  be  substituted  as  plaintiff):  Hoppe  Weeth  (1902),  —  Neb.  — ,  89  N.  W. 427 

r.  Fonntaiu  (1894),  104  Cal.  94, 37  Pac.  894  (by  one  alleging  that  he  was  the  son  of 

(by  parties  holding  title  not  subject  to  a  the  mortgagor,  in  a  mortgage  foredonie 

mortgage  in  an  action  brought  to  foreclose  suit,  that  the  premises  mortgaged  coiuti- 

the  mortgage) ;  Goodrich  v.  Williamson  tute<i  a  homestead,  that  the  msatgi^ 

(1901),  10  Okla.  588,  63  Pac.  974  (by  a  was  dead  and  the  intervenor  was  seize"'  ic 

general  creditor  of  a  husband  claiming  his  own  right  of  the  real  estate  dcMrriheJ 

that  the  promissory  note  sued  upon  was  in  his  petition,  and  asking  that  his  inten^t 

executed   by  the  wife  in  fraud  of  the  in  the  homestead  be  detennined.    The 


INTERVENTION.  419 

This  ruling,  however,  is  not  based  upon  the  nature  of  the 
suit  itself,  but  upon  the  absence  of  any  rights  in  the  proposed 
interveners. 

§  322.    *  425.    Additional  lUuBtratdons.     The  following  are  some 
instances  in  which  an  intervention  has  been  permitted.     In  an 
action  for  the  partition  of  lands,  any  person  having  an  interest 
in  the  land  may  intervene;  but  when  the  partition  is  among  the 
heirs  and  devisees  of  a  deceased  owner,  a  judgment  creditor  of 
such  decedent  has  no  such  interest  nor  right.  ^    In  an  action  to 
recover  land,  a  landlord  may  intervene  when  his  tenant  only  has 
been  made  a  defendant;^  and  in  an  action  to  recover  the  posses- 
sion of  goods  taken  on  execution,  the  execution  creditor  may 
intervene.^     In  a  suit  to  compel  the  specific   performance  of  a 
contract  to  convey  land  against  the  vendor  alone,  a  third  person 
alleging  title  in  himself  to  the  same  land  from  the  same  vendor, 
prior  and   paramount  to  that  of  the  plaintiff,  was  allowed  to 
intervene  and  to  defend.     It  was  said  that  the  intervener  need 
not  be  a  necessary  party,  but  should  be  permitted  to  come  in  if 
the  judgment  as  between  the  original  parties  would  cast  a  cloud 
upon  his  own  title.*     Under  the  former  practice,  no  intervention 
was  ever  permitted  in  actions  at  law,  except  that  in  ejectment  the 
landlord  might  make  himself  a  defendant  in  place  of  his  tenant.^ 

court  said:  "The  matters  set  up  in  the  *  Godfrey  y.  Townsend,  8  How.  Pr. 398. 
petition  for  intervention  of  Herman  Ruhl  '  Conklin  v.  Bishop,  3  Daer,  646.  lu- 
are  not  determined  or  in  any  way  affected  tervention  in  attachment  proceedings  by  a 
by  the  decree  in  this  case.  They  were  person  claiming  an  interest  in  the  prop- 
not  necessary  to  a  proper  determination  of  erty :  Blair  v.  Paryear,  87  N.  C.  101. 
the  matters  presented  in  the  issues  herein,  *  Carter  v.  Mills,  30  Mo.  432.  In  Snm- 
and  the  motion  to  strike  the  petition  of  mers  v.  Hntson,  48  Ind.  228,  a  third  person 
interrention  from  the  files  was  correctly  was  permitted  to  intervene  in  an  action 
sustained;"  Moline,  Milbum  &  Stoddard  npon  a  promissory  note,  to  make  himself 
Co.  V.  Hamilton  (1898),  56  Neb.  132,  76  a  defendant,  to  set  np  in  his  answer  facts 
N.  W.  455  (by  a  third  person  who  filed  a  showing  that  he  was  the  real  party  in 
petition  of  intervention  in  a  replevin  case,  interest,  and  the  equitable  owner  of  the 
in  effect  nothing  but  a  general  denial,  the  note,  and  the  one  solely  entitled  to  its  pro- 
coart  said :  "  The  first  requisite  of  an  in-  ceeds,  and  to  recover  thereon  as  against 
^rvention  is  that  the  intervener  show  that  the  maker,  who  was  the  original  defend- 
he  claims  an  interest  in  the  subject-matter  ant.  This  is  certainly  identical  with  the 
of  the  litigation'*);  Bohart  o.  Buckingham  system  which  prevails  in  Iowa  and  Cali- 
(1901),  62  Kan.  658,  64  Pac.  627;  Gam-  fomia.  This  intervention  was  permitted 
m^e  V.  Powell  (1897),  101  Ga.  540,  28  under  the  general  provision  of  §  18,  that 
^-  B.  969.3  *'  ^^7  person  may  be  made  a  defendant 
^  VTaring  V.  Waring,  3  Abb.  Pr.  246.  who  has  an  interest  in  the  controversy 
See  Baker  v.  Riley,  16  Ind.  479,  which  adverse  to  the  plaintiff." 
holds  that  a  person  claiming  title  to  the  *  Hornby  v.  Gordon,  9  Bosw.  656 ; 
^hole  land  should  not  be  permitted  to  Godfrey  v.  Townsend,  8  How.  Pr.  398. 
musrvene  in  a  partition  suit.  tMooney  v.  N.  Y.  El.  R.  Co.  (1900) 
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§  323.    *426.     The  Iowa  and  California  Systam  of  Interveniiig. 
ninstrative  Ezamplea.     The  peculiarities  of  this  proceeding,  the 

163  N.  Y.  242,  57  N.  £.  496,  was  an  action  ways  in  which  it   is  competent  for  ibe 
bj  a  property  owner  against  a  railroad  to  court  of  original  jorisdiction  to  bring  ia 
restrain  its  operation,  bj  injunction,  and  new  parties,  and  the  particular  couzse  ths: 
for  damages.    Fending  the  action  plain-  it  may  decide  to  adopt  generaUj  preseau 
tiff  conveyed  the  premises  to  one  Cohen,  a  question  of  choice  or  diflcretioa  not  open 
who  in  turn  conveyed  to  one  Scallion.    In  to  discussion  in  this  courts      The   ficti 
plaintiff's  deed  to  Cohen  the  former  "  re-  which  rendered  the  presence  of  the  new 
served  the  easements  of  light,  air,  and  ac*  parties  necessary  in  order  to  permit  a 
cess  as  taken  and  used  by  the  defendants,  final  adjudication  of  the  controiveny  were 
and  all  the  claims  for  damages  for  such  patent  and  undisputed.     The/  were  e^i- 
taking  and  use,  both  as  to  the  fee  and  denced  by  the  two  conveyances  made  sob- 
rental  value,  past,  present  and  future;"  sequent  to   the   commencement   of  tha 
and  in  Cohen's  deed  to  Scallion  the  same  action,  and  the  defendants  were  permit* 
reservations  were  made.    At  the  trial  de-  ted  by  the  court  to  raise  anj  qnesfin 
fendants  moved  to  dismiss  the  complaint  growing  out  of  these  new  facts  that  ther 
on  the  ground  that  plaintiff  was  not  then  could  raise  in  any  form  or  in  mj  manoet 
the  owner  of  the  fee  or  of  any  part  thereof.  The  original  plaintiff,  by  his  counsel,  see- 
or  entitled  to  any  relief  by  injunction,  gested  one  method  of  bringing  in  the  aev 
The  court  reserving  its  decision  upon  this  parties,  while  the  defendants'  counsel  fo^- 
motion,  an  adjournment  was  moved  on  be-  gested  another  method.    The  defendaati' 
half  of  the  defendants  until  all  the  parties  method  was  to  put  the  plaintiff  to  hii 
in  interest  were  properly  before  the  court  application  at  a  Special  Term  to  amend  the 
*'  by  an  application  on  the  part  of  the  process  and  the  pleadings  and  to  serre  a 
plaintiff  for  leave  to  serve  a  supplemental  supplemental  complaint  with  the  right  to 
summons  and  complaint,  bringing  in  his  the  defendants  to  serve  a  snppkDCBtal 
grantees  as  parties  plaintiff,  with  leave  to  answer.    The  learned  trial  jndge  doabc^ 
the  defendants  to  answer  the  supplemental  less  had  the  power  to  compel  the  plain&ff 
complaint."    The  court  not  passing  upon  to  resort  to  that  method,  dilatoiy  at  it 
this  motion  at  the  time,  thereupon  Cohen  was,  bat  he  decided  to  make  them  paities 
and  Scallion  requested  to  be  made  parties  on  their  own  application  and  to  kt  ths 
plaintiffs  and  consented  to  submit  their  cause  proceed  as  if  everything  had  been 
rights  to  the  court.     This  request  was  done  that  the  defendants'  counsel  asked, 
granted,  and  an  order   made   that   the  The  contention  of  the  learned  counsel  for 
pleadings  and  proceedings  be  amended  the  defendants  is  that  the  judge  bad  no 
accordingly.     The  defendants  were  ''al-  power  to  do  that.  In  this  we  think  he  is  mia- 
lowed  on  the  trial  to  make  any  defence  taken.    By  the  provisions  of  the  Code  ex- 
that  they  may  be  advised,  with  the  same  tensive  powers  in  this  respect  are  conferred 
force  and  effect  as  if  a  supplemental  com-  upon  the  court  of  original  jorisdictioo.'' 
plaint  and  answer  had  been  made  and  The  court  after  quoting  the  prorisioDi 
served,"  and  for  that  purpose  "  the  cause  of  the  statute  continued  as  foUovs:  "h 
was  postponed  for  two  weeks.*'    The  trial  view  of  these  broad  provisions  o£  tiie 
court    awarded   a   money   judgment   to  statute,  it  cannot  be  said  that  the  tral 
Mooney,  and  also  to  Cohen  and  Scallion,  court  was  without  power  to  bring  ia,  m 
each    in    a    different  amount;  and  also  parties  plaintiff,  those  persons  who  had 
awarded  an  injunction  to  be    operative  become  interested  in  the  realty  during  the 
upon  certain  conditions  named,    "rhe  Ap-  pendency  of  the  suit.     The  manner  is 
pellate  Division  reversed  the  judgment,  which  the  power  was  exercised  is  a  qaes- 
The  question  presented  by  the  record  in  tion  of  discretion  and  not  of  law.    The 
the  Court  of  Appeals  was  the  power  of  court  had  the  power  to  order  and  direct 
the  trial  judge,  at  the  trial,  to  bring  in  that  the  grantees  of  the  premises,  pending 
Cohen  and  Scallion  as  parties.    In  revers-  the  action,  should  be  made  parties  bj 
ing  the  case  the  Court  of  Appeals,  among  amendment  of  the  pleading  or  oAeneim  as 
other  things^  said :  ''  There  are  various  the  case  requires.  .  .  .  The  only  qpmka 
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extent   of  its  innoyations  upon  all  prior  methods,  and  its  useful- 
ness in  procuring  controversies  to  be  decided  on  their  merits  in  a 

is  whether  a  conit  of  equity  may,  npon  the  cated  by  him  alone  and  the  two  partners 
trial,  admit  new  parties  to  the  record  when  joined  in  intenrention  complaint  alleging 
they  aak   to  be  heard  and   when    their  the  partnership,  that  the  notes  were  given 
presence  is  necessary  for  a  complete  de-  for  partnership  debt  and  setting  np  conn- 
termination  of  the  controversy.      When  ter-claims   against  plaintiff  to   them   as 
all  the  parties  are  before  the  court,  as  in  partners) ;  Ex  parte  Kenmore  Shoe  Co. 
this    case,    we  entertain  no  doubt  with  (1897),  50  S.  C.  140,  27  S.  £.  682  (by  a 
respect  to  the  power  to  order  the  amend-  party  seeking  to  establish  an  equitable 
ment  in  the  manner  and  upon  the  con-  lien  over  the  fund  sought  to  be  distributed 
ditions  that  it  did.    It  was  an  exercise  of  in  the  principal  case) ;  McEldowney  v, 
discretion  by  the  trial  judge  in  further-  Madden  (1899),  124  Cal.  108,  56  Pac.  783 
ance  of  justice,  and  no  rule  of  practice  or  (by  a  subsequent  attaching  creditor  who 
principle  of  law  was  violated.    We  think  has  levied  npon  property  levied  upon  in  a 
there  was  power  in  the  court  to  order  the  prior  action  to  defeat  the  lien  of  the  prior 
amendment  as  it  did,  and  hence  the  order  levy);    Bice  v.  Dorrian   (1893),  57  Ark. 
appealed  from  should  be  reversed  and  the  541,  22  S.  W.  213  (by  an  attaching  cred- 
judgment  of  the  Special  Term  affirmed  itor,  in  a  prior  attachment,  to  show  that 
with  coets."  the  prior  order  of  attachment  was  wrong- 
See  also  the  following  cases  in  which  fully    issued) ;    State    ex    rel.    v.  Mack 
intervention    was    allowed:     Majors   v.  (1902),  26  Nev.  85,  69  Pac.  862  (where  a 
Taussig  (1894),  20  Colo.  44,  36  Pac.  816  corporation,  of  which  the  district  judge 
(by  stockholders  to  defend  an  action  upon  was  a  stockholder,  brought  mandamus  to 
a  note  fraudulently  executed  by  the  offi-  compel  him  to  pass  upon  a  claim  against 
oers,  the  company   refusing  to  defend) ;  an  insolvent  estate,  another  claimant  has 
Wood  V.  Denver  City  Water  Co.  (1894),  sufficient  interest  to  intervene  by  asking 
20  Colo.  253,  38  Pac.  739  (by  residents  that  he   be   compelled    to    call    another 
supplied  by  one  water  company,  in  action  judge);  Muhlenberg  v,  Tacoma  (1901), 
brought  by  another  company  to  enjoin  the  25   Wash.  36,  64  Pac.  925  (by  the  re- 
former and  claiming  an  exclusive  privilege  ceiver  of  an  insolvent  bank  in  an  action 
to  supply  water  to  the  inhabitants  of  the  by  the  trustee  of  a  pledgee  of  such  bank, 
town);    Maddoz    v.   Teague  (1896),    18  instituted  for  the  purpose  of  establishing 
Mont  593,  47  Pac.  209  (by  joint  mort-  the  validity  of  certain  city  warrants,  etc.); 
gagee  in  an  action  against  a  sheriff  on  his  Gnnd  v.  Parke  (1896),  15  Wash.  393,  46 
official  bond  by  the  other  mortgagee  for  Pac.  408  (by  a  wife  for  the  purpose  of 
iailnre  to  pay  over  the  proceeds  of  a  sale  having  any  judgment  that  may  be  ren- 
of  the  mortgaged  property  in  satisfaction  dered  against  her  husband  adjudged  not 
of  his  claim,  which  was  alone  sufficient  to  a  community  debt  and  that   it   should 
exhaust  the  penalty  of  the  bond) ;  Dunn  not   be  satisfied  out  of  the  community 
r.  Nat.  Bank  (1898),  11   S.  D.  305,  77  property,  in  an  action  on  the  husband's 
N. W.  Ill  (by  payee  named  in  a  certifi-  promissory    note);    Pitman    v.    Ireland 
cate  of  deposit  and  claiming  ownership  (1902),  64  Neb.  675,  90  N.  W.  540  (by  a 
thereof  in  an  action  thereon  by  the  holder,  mortgagor  who  has  conveyed  lands  by 
who   was    alleged    to   have    obtained  it  an  unconditional  deed   of  general  war- 
through  fraud);  Cooper  v.  Mohler  (1898),  ranty  for  the  purpose  of  pleading  usury 
104  Iowa,  301,  73  N.  W.  828  (by  a  third  in  an  action  to  foreclose  the  mortgage) ; 
party,  the  owner    of  one    of   the  notes  State  ex  re/,  v.  Holmes  (1900),  60  Neb.  39, 
secured  by  a  mortgage  which  plaintiff  is  82  N.  W.  109  (by  the  shareholders  of  a 
seeking  to  foreclose,  he  having  an  interest  corporation  for  the  purpose  of  protecting 
iudeterminingthe  priorities  of  the  various  their  own  interests,  where  the  officers  of 
claims  secured  by  the  mortgage) ;  A.  E.  the  corporation  fail  and   refuse  to  pro^ 
Johnson  Co.  o.  White  (1899),  78  Minn.  48,  tect  and  conserve  the  corporate  property) ; 
80  N.  W.  838  (by  one  partner  where  the  to  the  same  effect  is  Fitzwater  v.  Bank 
other  partner  was  sued  npon  notes  exe-  (1901),  62  Kan.  163, 61  Pac.  684 ;  McCon- 
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single  action,  will  be  best  shown  by  detailing  the  facts  of  one  or 

niff  r.  Van  Dnseo  (1898),  57  Neb.  49,  77  appeal  is  from  an  order  oremdiDg  tat 

N.  W.  348  (by  a  penion  claiming  owner-  demurrers. 

ship  of  property  in  litigation ).   "  That  any         "  The  contention  of  the  plaintiiF  is  th-i: 

person  who  can  by  proper  averments  show  these  parties  had  no  right  to  interreDt:, 

that  he  has  an  interest  in  the  matter  in  under  G.  S.  1894.  §  5273,  for  the  rea*.'L 

litigation  may,  without  leave  of  court,  be-  that  they  '  would  neither  gain  nor  lose  U 

come  a  party  to  the  suit  and  obtain  an  the  direct  legal  operation  and  effect  of  tbe 

adjudication  of  his  claim/'  see  the  two  judgment ; '  that  any  interest  they  migh; 

following    cases:     Spalding    v.    Murphy  have  in  the  property,  or  any  claim  tht^r 

(1901),    63    Neb.    401,    88   N.   W.  489;  might  have  against  the  city,  would  be 

Greenwood  v.  Ingersoll  (1901),  61  Neb.  wholly  unaffected  by  the  result  of  a  8ai: 

785,  86  N.  W.  476  (by  a  chattel  mort-  between  the  city  and  the  plaintiff.    Le«tf 

g^gee    in    proceedings    in    garnishment  v.  Harwood,  28  Minn.  428,  10  N.  W.  5>(. 

instituted  by  judgment  creditors  of  mort-  If  the  action  had  been  brought  by  pUintiff 

gagor  to  appropriate  the  proceeds  of  the  to  recover  an  ordinary  debt  alleged  to  > 

mortgagee^  property  to  the  payment  of  the  due  her  from  the  city,  or  if  the  interTeih)r« 

judgments) ;    Deere  v.  Eagle    Mfg.   Co.  had  to  rely  exclusively  upon  the  atatotc 

(1896),  49  Neb.  385,  68  N.  W.  504  (by  a  for  their  right  to  come  into  the  •ction, 

second  attaching  creditor  to  have  his  lien  the  plaintiff's  contention  might  be  difB- 

adjudged  superior  to  that  of  plaintiff);  cult  to  answer.    But  compulsory  inter- 

Joshua    Hendy,    etc.    Works    v.   Dillon  pleading  and  voluntary  interventioD  in  an 

(1901),  135  Cal.  9, 66  Pac.  960  (b^  a  third  action  originally  between  other  parties 

party  claiming  ownership  of  the  property  were  always  known   and  recognised  ai 

sought  to  be  recovered  in  an  action  of  re-  ancillary  remedies   by  means  of  which 

plevin,    said    third    party's    title    being  courts  were  enabled  more  oonveaiestlr 

pleaded  in  the  answer  of  the  defendant,  and  perfectly  to  adjudicate  upon  tbe  oJri- 

who  averred  his  willingness  to  surrender  mate  rights  of  the  parties  in  the  rabjcct- 

the  property  to  the  owner,  and  the  third  matter  involved  id  the  litigation,  and  thus 

party  himself  alleging  "  that  he  was  the  award  full  and  final  relief  in  the  Amber 

owner  of  the  said  property  and  entitled  to  judicial  proceedings  to  which  these  reme- 

the  exclusive    possession    thereof,"    and  dies  were  auxiliary.    It  is  not  to  be  snp- 

asking  judgment  awarding  him  the  posses-  posed   that    the   statute   in   relation  t-J 

sion  of  the  same) ;  German  Savings  Bank  interpleader  and  intervention  was  intended 

V.   Citizens  Nat.  Bank  (1897),  101  Iowa,  to  abolish  those  ancillary  remedies  in  (4sef 

530,  70  N.  W.  769 ;  Smith  v.  City  of  St.  where  they  were  previously  aatboriied, 

Paul  (1896),  65  Minn.  295,  68  N.  W.  32.  and  to  limit  them  exclusively  to  caM 

We  quote  from  the  opinion  of  the  court  falling  strictly  within  the  termi  of  tbe 

in  the  case  last  above  cited  as  follows :  statute. 

"  The  city  of  St.  Paul  had  taken  by  con-        "  Condemnation  proceedings  noder  tbe 

demnation  proceedings  a  tract  of  land  for  city  charter  are  in  rem  against  the  land, 

the  purpose  of  opening  a  street,  the  com-  The  award  becomes  a  fund  standing  ia 

pensation  or  damages  awarded  being  one  the  place  of  the  land,  and  whoever  ovitf 

gross  sum  for  the  entire  tract.    The  plain-  the  land  is  entitled  to  the  award.    If  tbe 

tiff  brought  this  action  against  the  city  to  award  is  paid  over  to  one  as  owner  vbo 

recover  the  amount  of  the  award,  alleging  is  not  the  true  owner,  he  will  be  Uable  to 

that  she  was  the  owner  of  the  entire  tract,  the  true  owner  in  an  action  for  monev  bad 

The  St.  Paul  Trust  Co.  and  Mrs.  Sache  and  received.    Hence,  if  the  whole  of  thf 

interposed  '  complaints  in   intervention/  award  should  be  paid  orer  to  the  plaintiii 

alleging  that  they  respectively  owned  cer-  and  the  fact  should  be  that  she  wai  M 

tain  portions  of  the  tract,  and  hence  were  entitled  to  the  whole  of  it,  but  that  tbe 

severally  entitled  to  a  part  of  the  award,  interveners  were  severally  entitled  to  a 

To  these  complaints  the  plaintiff  demurred  part  of  it,  they  could  mainUin  actiou 

on  the  ground  that  the  facts  stated  did  not  against  her  to  recover  their  shares.   Tbe 

constitute  a  ground  of  intervention.    This  fact   that  they  might,  at  their  electioOi 
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two  cases  in  which  it  has  been  resorted  to.^    An  action  in  the 
usual  form  was  brought  by  A.,  the  payee  of  two  promissory  notes 

have  a  remedy  against  the  citj  would  not  *  Kolm  Bros./  and  alleged  that  the  same 
deprire  them  of  this  right  of  action.    If  was  her  property,  and  asked  that  she  be 
this  is  ao,  why  may  they  not  intervene  in  adjadged  to  be  the  owner   thereof.    A 
thi«  action,  in  order  to  have  the  award  demurrer  was  interposed  by  plaintiff  to 
apportioned,  and  to .  recover  their  share  ?  the  complaint  in  intervention,  overruled, 
Why  should  they  have  to  wait  until  the  and  plaintiff  filed  an  answer  to  said  corn- 
money  was  paid  over  to  the  plaintiff,  and  plaint.    The  respondent  H.  Kolm  filed  an 
then  sue  her?     Where  the  duty  is  de-  answer  to  the  complaint  of  plaintiff,  in 
volved  on  the  coart  or  other   tribunal  which,  among  other  things,  he  denied  that 
before  which  the  condemnation  proceed-  he  ever  was,  at  any  time,  a  member  of  the 
ings  were  had,  to  distribute  or  apportion  firm  of  *  Kolm  Bros.,'  or  that  he  was  in 
the  award  among  those  entitled  to  it,  there  any  way  indebted  to  the  plaintiff.    The 
is  no  qnestion  of  the  right  of  any  claimant  case  was  tried  before  a  jury,  and  verdicts 
to  appear  and  assert  his  right  to  it,  or  of  rendered  for  the  respondent  H.  Kolm  and 
the  court  or  other  tribunal  to  require  any  the  intervenor  Bertha  Kolm.    Upon  these 
such  claimant  to  appear  and  establish  his  verdicts  judgment  was  entered.    The  ap- 
claim.  .  .  .  Doubtless  the  city  might,  in  peal  is  from  the  judgment  and  an  order 
a  proper  case,  require  the  plaintiff  and  denying  plaintiff's  motion  for  a  new  trial, 
other  claimants  to  inteq)lead ;  but  if  it  It  is  claimed  that  the  court  erred  in  over- 
appeared  that  a  third  party  claimed  a  ruling  the  demurrer  to  the  complaint  in 
portion  of  the  award,  the  court  would,  in  intervention,  for  the  reason  that  the  said 
our  opinion,  have  the  power  to   require  complaint  does  not  state  facts  showing 
such  person  to  be  brought  in  as  a  party  that  the  intervenor  has  any  interest  in 
to  the  action,  in  order  that  there  might  the  matter  in  controversy,  or  that  the 
be  a  full  and  final  adjudication  of  the  decision  would   in  any  way  affect    her 
rights  of  all  parties  ii^  the  fund ;  and,  if  rights.    It  is   provided  in  the  Code  of 
BQch  a  person  can  be  thus  brought  in.  Civil  Phrocedure,  section  887 ;  '  Any  person 
there  is  no  reason  why  he  may  not  be  may,  before  the  trial,  intervene    in  an 
allowed  to  come  in  voluntarily."  action  or  proceeding,  who  has  an  interest 
Citizens'  Nat.  Bank  v.  City  Nat.  Bank  in  the  matter  in  litigation,  in  the  success 
(1900),   111  Iowa,  211,  83  N.  W.  464;  of  either  of  the  parties,  or  an  interest 
Valley  Bank  r.  Wolf  (1897),  101  Iowa,  against  both.'    In  this  case  the  intervenor 
51,  69  N.  W.   1131;    Enger  v,  Lofiand  claimed  the  money  in  the  hands  of  Perkins, 
(1896),  100  Iowa,  303,  69  N.  W.    526;  as  the  proceeds  of  a  note  and  mortgage 
Palmer  9.  Bank  of  Zumbrota  (1896),  65  that  had  been  assigned  to  her  by  respond- 
Minn.  90,  67  N.  W.  893.J  ent  H.  Kolm.    She  alleged  that  *  Kolm 
^  [Dennis  v,  Kolm  (1901),  131  Cal.  91,  Bros.'  were  at  no  time  the  owners  of  said 
63  Pac  141.    We  quote  from  this  case  as  note  or  mortgage  or  of  the  money  in  the 
follows:    "This  action  was    brought  to  hands  of  Perkins,  but  that  she  was  the 
recover  for  goods,  wares,  and   merchan-  owner  of  the  same.    If  she  could  show 
dise,  alleged  to  have  been  sold  to  the  that  H.  Kolm  was  not  one  of  the  copart- 
defeDdants  as  copartners  under  the  firm  ners  of  the  firm  of  '  Kolm  Bros.,'  then  he 
name  of  '  Kolm  Bros.'    One  Perkins  had  was  not  indebted  to  plaintiff.    If  plaintiff 
in  his  hands  about  eight  hundred  and  was  not  a  creditor  of  H.  Kolm  at  any 
Beventy  dollars,  which  plaintiff  claimed  time,  then  he  could  not  attack  the  transfer 
to  be  the  money  of  H.  Kolm,  who  was  of  the  note  and  mortgage  made  by  Kolm 
alleged  to  be  one  of  the  partners.    Plain-  to  the  intervenor.    We  think  the  inter- 
tiff  had  the  eight  hundred  and  seventy  venor  had  such  interest  as  wonld  entitle 
dollars  attached   in    this  action    as  the  her  to  intervene  under  the  statute.    It 
property  of  H.  Kolm.    Bertha  Kolm,  a  was  said  by  this  court  in  Coffey  v.  Green- 
sister,  filed  a  complaint  in  intervention  in  field,  55  Cal.  382,  in  speaking  of  the  inter- 
which  she  denied  that  the  money  so  at-  est  which  entitles  a  party  to  intervene : 
tacbed  was  the  property  of  H.  Kolm  or  of  '  And  the  Code  does  not  attempt  to  specify 
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made  by  B.,  in  which  B.  made  no  defence.    At  this  stage  of  the 
cause  C.  filed  a  petition  of  intervention,  alleging  the  foUomng 
facts :  Before  the  giving  of  these  notes,  B.  was  indebted  in  the 
amount  thereof  to  one  D.,  and  was  not  indebted  at  all  to  the 
plaintiff;  that  the  plaintiff  A.  caused  B.  to  execute  and  deliver 
to  him  these  notes,  and  the  consideration  thei*eof  was  B.'s  said  in- 
debtedness to  D. ;  that  A.  had  no  authority  to  take  these  notes  in 
his  own  name,  but  they  should  have  been  given  in  the  name  of 
D. ;  that  D.  is  dead,  and  the  intervenor  C.  is  his  administrator; 
that  the  notes  belong  really  to  the  estate  of  D.,  and  the  plaintiff 
has  no  interest  in  them,  except  that  the  legal  title  is  in  him.     The 
petition  prayed  that  the  intervenor  might  become  a  party  plain- 
tiff, and  that  judgment  might  be  rendered  in  his  favor  as  admin- 
istrator for  the  atnount  of  the  notes  against  B.,  the  maker  thereof. 
To   this   petition   the   original  plaintiff  A.   demurred,    and  the 
Supreme  Court  of  Iowa  held  that  the  case  was  a  proper  odc, 
within  the  system  established  in  that  State,  for  an  intervention, 
and  that  upon  the  facts  alleged  in  the  petition  the  intervenor 
was  entitled  to  judgment.^     In  another  case.  A.,  claiming  to  be 


what  or  how  great  this  interest  shall  be,  in 
order  to  give  a  right  to  intervene.  Any 
interest  is  sufficient.  The  fact  that  the 
intervenor  may  or  may  not  protect  his 
interest  in  some  other  way  is  not  material 
If  he  "has  an  interest  in  the  matter  in 
litigation  or  in  the  success  of  either  of  the 
parties"  he  has  a  right  to  intervene.' 
The  provisions  of  oar  statate  are  taken 
from  the  Code  Procedare  of  Louisiana^ 
and  the  practice  in  that  State  is  to  allow 
a  party  to  intervene  whose  property  has 
been  seized  or  attacked  in  the  snit. 
(Pomeroy  in  Remedies  and  Remedial 
Rights,  sec.  427  ;  Field  v.  Harrison,  20 
La.  Ann.  411 ;  Tale  v.  Hoopes,  16  La. 
Ann.  31 1 ;  Letch  ford  v.  Jacobs,  17  La.  Ann. 
79).*'  The  section  cited  from  Remedies 
and  Remedial  Rights  appears  in  Code 
Remedies  as  §  *429.]] 

1  Taylor  v.  Adair,  22  Iowa,  279.  [The 
following  quotation  from  Taylor  r.  Adair 
appeared  as  §  427  in  the  text  of  the  last 
edition :  *'  To  the  lawyer  not  thoroughly 
conversant  with  the  sweeping  and  radical 
changes  in  procedure  and  practice  made  by 
the  Revision,  the  proposition  that  such  an 
intervention  as  that  sought  in  the  present 


instance  is  allowable,  would  be  not  a  little 
startling.  ...  A  design  to  avoid  needleif 
multiplicity  of  actions  is  everywhere  ap- 
parent in  the  present  system  of  procedue. 
Consonant  with  the  other  provisions  of 
this  system  are  those  governing  and  rega- 
lating  the  rights  of  third  parties  to  inte^ 
vene  in  a  pending  action.    Applying  tU 
section  of  the  code  (}  2683)  to  the  case  ia 
hand,  we  first  inquire  whether  C,  as  tbe 
administrator  of  D.,  has  'an  interest  ia 
the  matter  in  litigation.'    What  was  the 
matter  in  litigation?     Clearly  the  debt 
which  B.  owed.    We  say  the  debt  ratber 
than  the  note,  for  the  debt  is  the  snbstaore 
of  which  the  note  is  simply  a  memonadaia 
or  visible  evidence.    Now  this  debt  is  al* 
I,  and  on  the  record  admitted,  to  be 
by  B.  to  D.,  and  not  to  the  plaiatiiL 
If  IX  or  his  administrator  had  posseeiioa 
of  the.notes,  though  they  are  made  psf- 
able  to  the  plaintiff  A.,  he  might  on  show- 
ing his  ownership,  sue  thereon  in  his  ova 
name.    So,  although  the  plaintiff  A.  nu|:ht 
sue  in  his  own  name  on  the  notes,  tbej 
being  made  payable  to  him,  yet  if  tbey 
were  in  reality  the  property  of  I)^  <be 
maker  might  avail  himself  of  any  defence 
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assignee  of  a  note  and  mortgage  executed  to  B.  $ks  the  payee 
and  mortgagee,  commenced  an  ordinary  action  for  a  foreclosure. 
Thereupon  C.  filed  a  petition  of  intervention  as  administrator  of 
B.,  the  mortgagee,  in  which  he  denied  that  the  note  and  mortgage 
had  ever  been  assigned  to  A.,  denied  that  the  latter  had  any 
interest  or  right  therein,  and  averred  that  they  were  assets  of  the 
estate  of  his  intestate  B.,  and  prayed  for  judgment  in  his  own 
favor  of  foreclosure  and  sale  against  the  mortgagor  and  other 
defendants.  Upon  a  demurrer  to  this  petition,  the  Supreme 
Court  of  California  held  that  the  intervention  was  entirely  within 
the  intent  and  the  letter  of  the  statute,  and  that  the  intervenor 
should  have  judgment.^  Again,  in. an  action  commenced  to  fore- 
he  might  have  against  D.  TlieBe  consid-  claims  against  him  the  amount  of  the  note 
eiationsvare  advanced  to  illastrate  how  and  debt.  His  interest  is  adverse  to  the  de- 
thoroaghljr  the  law  penetrates  beyond  fendant,  since  he  claims  to  recover  against 
names  and  forms  and  externals  into  the  him  a  judgment  for  the  amount  of  the 
very  substance  and  kernel.  Now,  if  the  note."]]  See  Summers  v.  Hutson,  48  Ind. 
plaintiff  succeeds,  he  recovers  that  which,     228. 

on  the  assumption  of.  the  truth  of  the  pe-         ^  Stich  v.  Dickinson,  38  Cal.  608.    [The 
titionof  intervention,  belonged  to  another;     following  quotation  from  Stich  v.  Dickin- 
that  which  D.  or  his  representative  may    son  appeared  as  §  428  in  the  text  of  the 
sue  him  for  and  compel  him  to  pay.    He    last  edition :  "  The  intervention  in  this 
may  be  insolvent.    He  may,  if   he  re-     case  comes  within  the  last  category  of 
cover   the  judgment,    assign    it.     Why     either  [that  is,  where  his  interest  is  ad- 
shoald  the  real  owner  of   the  debt   not     verse  to  both  of   the  original  parties], 
have  the  privilege  of  coming  into  court,     The  iutervenor  certainly  has   no   inter- 
and,  on  establishing  as  against  the  plain-     est  in  common  either  with  the  plaintiff 
tiff  the  right  to  the   debt,  directly   re-    or  the  defendant ;   but  we  think  he  has 
cover  it  in  his  own  name  ?     This  avoids     an  interest  in  the  matter  in  litigation 
multiplicity  of  actions,  consequent  delay,     adverse  to  both  within  the  meaning  of  the 
and  augmented  costs.    It  may,  as  above    section  referred  to.    He  has  an  interest 
suggested,  be  the  only  protection  against     against  the   pretension   of    the   plaintiff 
the  insolvency  or  fraud  of  the  plaintiff,     to  be  owner  of  the  note  and  mortgage, 
We  are  not  prepared  to  admit  the  truth     and  to  have  a  decree  of  foreclosure  for 
of  the  proposition  advanced  in  support  of     his  benefit,  and  against  the  defendant  for 
the  demurrer,  that  the  interest  of  D.  is  of    the  collection  of  the  debt.    The  subject- 
SQch  a  nature  that  it  could  be  asserted     matter  of  the  litigation  is  the  note  and 
only  in  a  court  of  equity.    Nor  are  we     mortgage,  and  the  right  of  the  plaintiff 
prepared  to. admit  the  further  proposition    to  have  a  decree  of  foreclosure  and  sale, 
that  in  a  legal  action  an  intervenor's  in-    The  intervenor  claims  as  against  the  plain- 
terest  in  the  matter  in  litigation  must  be    tiff  that  he  and  not  the  plaintiff  is  entitled 
a  legal  interest,  to  entitle  him  to  the  benefit     to  the  decree  of  foreclosure ;  and  as  against 
of  the  statute.     We  conclude  by  announc-    the  defendant,  that  the  mortgage  debt  is 
ing  it  as  the  opinion  of  the  court  that  this     due  and  unpaid,  and  that  he  is  entitled  to 
is  a  case  in  which  the  applicant  has  shown    a  foreclosure.    In  this  case  the  intervenor 
that  he  has  '  an  interest  in  the  matter  in     claims  the  demand  in  suit,  viz.  the  note 
litigation  against  both  parties,'  —  a  case    and  mortgage,  and  we  can  perceive  no 
in  which  he  demands  something  adversely     reason  founded  on  the  policy  of  the  law 
to  both  plaintiff  and    defendant.     This    which  should  preclude  the  settlement  of 
interest  is  adverse  to  the  plaintiff,  as  he    the  whole  controversy  in  one  action. "3 
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close  a  mortgage  given  (together  with  a  note)  by  a  corporation 
which  had  become  insolvent,  certain  judgment  creditors  of  the 
company  intervened,  alleging  fraud  in  the  execution  of  the  note 
and  mortgage  by  the  defendant,  and  that  they  were  void  a5 
against  its  creditors;  and  praying  that  they  might  be  adjudged 
void,  and  the  action  to  foreclose  be  dismissed.  The  intervention 
of  these  judgment  creditors  was  sustained,  but  it  was  held,  at  the 
same  time,  Uiat  simple  contract  creditors  had  no  foundation  for 
an  intervention,  since  they  could  not  dispute  the  mortgage.^ 


^  Horn  V.  Volcano  Water  Co.,  18  CaL  prosecution  might  not  have  propeitj 

62.    QThe  following  qaotation  from  Horn  cient  to  discharge  all  hiii  debto.    For  aj 

17.  Volcano  Water  Co.  appeared  as  §  429  the  first  judgment  obtained    might  gire 

in  the  text  of  the  last  edition :   "  The  a  preference  to  the  person  who  should  ob- 

petition  of  the  creditor  R.  does  not  disclose  tain  it,  all  subsequent  suitors  down  to  the 

any  right  on  his  part  to  intervene ;  it  shows  last  would  have  an  indirect  interest  in  d«- 

that  he  was  a  simple  contract  creditor,  feating  the  action  of  the  first.'    Toanthor- 

holding  obligations  against  the  company,  ize  an  interrention,  therefore,  the  interert 

but  it  does  not  show  that  any  portion  of  must  be  that  created  by  a  claim  to  the 

"them  are  secured  by  any  lien  on  the  mort-  demand  or  some  part  thereof  in  soit,  or  a 

gaged  premises.    His  intervention  is  only  daim  to  or  lien  upon  the  property  or  Doae 

an  attempt  of  one  creditor  to  prevent  an-  part  thereof  which  is  the  subject  of  litiga- 

other  creditor  from  obtaining  judgment  tion.    No  such  claim  or  lien  is  asteited  in 

against  the  common  debtor,  —  a  proceed*  the  petition  of  R.,  and  his  right  to  inter- 

ing  which  can  find  no  support  either  in  vene  in  consequence  thereof  fails.    The 

principle  or  authority.    The  interest  men-  petition  of  8.  and  others  stands  upon  a 

tioned  in  the  statute  which  entitles  a  per-  different  footing.    It  shows  that  they  vne 

son  to  intervene  in  a  suit  between  other  judgment  creditors  having  liens  by  their 

parties,  must  be  in  the  matter  in  litigation^  several  judgments  npon  the  moitgagrd 

and  of  such  a  direct  and  immediate  charac'  premises  at  the  time  of  the  institatioQ  of 

ter  that  the  intervenor  will  either  gain  or  lose  the  suit.    As. such,  they  weft  subsequent 

by  the  direct  legal  operation  and  effect  ofthe  incumbrancers  and  necessary  paitieB  to  a 

judgment.    The  provisions  of  our  statute  complete  adjustment  of  all  the  interests  ia 

are  taken  substantially  from  the  Code  of  the  mortgaged  premises,  though  not  indis- 

Procednre  of  Louisiana,  which  declares  pensable  parties  to  a  decree  determining 

that '  in  order  to  be  entitled  to  intervene,  the  rights  of  the  other  parties  is  between 

it  is  enough,  to  have  an  interest  in  the  themselves.     For    such    adjustment  the 

success  of   either  of  the  parties  to  the  court  would  have  been  justified  in  ordering 

suit ; '  and  the  Supreme  Court  of  that  them  to  be  brought  in,  either  npon  their 

State,  in  passing  upon  the  term  *  interest,'  own  petition,  as  in  the  present  case,  or  fay 

thus  used,  held  this  language :  *  This  we  an  amendment  to  the  complaint"]] 

suppose  must  be  a  direct  interest  by  which         See  also  Lewis  o.  Uarwood,  28  Mioo. 

the  intervening  party  is  to  obtain  imme-  428 ;   Tetzer  v,  Tonng  (S.  D.  1992).  SS 

diate  gain  or  suffer  loss  by  the  judgment  N.  W.  Rep.  1054;  McClurgp.  State  Bind- 

which  may  be  rendered  between  the  origi-  ery  Co.  (S.  D.  1892),  53  N.  W.  Rep  429: 

nal  parties;  otherwise  the  strange  anomaly  Gide  t;.  Shillock   (DaJc.,  Oct  1886),  30 

would  be  introduced  into  our  jurisprudence  N.  W.  Rep.  138;  Smith  v.  Ga]^  12  Snpr. 

of  sufCering  an  accumulation  of  suits  in  Ct.  Rep.  674 ;  Limberg  r.  Higginbotham, 

all  instances  where  doubts  might  be  enter-  11  Colo.  316 ;  Curtis  o.  Lathrop,  12  Colo. 

tained  or  enter  into  the  imagination  of  169;  Daniels  v.  Clark,  38  Iowa,  556;  Cot- 

subsequent   plaintiffs,  that    a   defendant  tie  v.  Cole,  20  Iowa,  481. 

against  whom  a  previous  action  was  under 
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§  324.   *430.     Author's    Statement   of  the    Dootrlne.     The  doc- 
trine stated  by  Mr.  Justice  Field  [in  Home  v.  Volcano  Water 
Co.]   is  clearly  the  correct  interpretation  of  the  provisions  con- 
tained in  the  California  and  the  Iowa  cod^s,  and  the  opinion  of  Mr. 
Justice  Dillon  [in  Taylor  v.  Adair]  is  in  complete  harmony  with 
it.     The  cases  cited  above  all  fall  within  this  doctrine.     In  each 
the  intervenors  had  a  direct  interest,  either  in  prosecuting  the 
action  and  obtaining  the  benefit  of  the  recovery,  or  in  defending 
the  action  and  entirely  defeating  the  recovery.     If  the  intervener 
claims  to  be  the  only  one  entitled  to  the  relief,  if  he  asserts  that 
the  ultimate  cause  of  action  is  vested  in  him  and  not  in  the 
original  plaintiff,  then  his  interest  is  adverse  to  both  of  the 
parties.     The  doctrine  may  be  expressed  in  the  following  man- 
ner :  The  interveuor's  interest  must  be  such,  that  if  the  original 
action  had  never  been  commenced,  and  he  had  first  brought  it  as 
the  sole  plaintiff,  he  would  have  been  entitled  to  recover  in  his 
own  name  to  the  extent  at  least  of  a  part  of  the  relief  sought ;  or 
if  the  action  had  first  been  brought  against  him  as  the  defendant, 
he  would  have  been  able  to  defeat  the  recovery  ia  part  at.  least. 
His  interest  may  be  either  legal  or  equitable.     If  equitable,  it 
must  be  of  such  a  character  as  would  be  the  foundation  for  a 
recovery  or  for  a  defence,  as  the  case  might  be,  in  an  independent 
action  in  which  he  was  an  original  party.    As  the  new  system 
permits  legal  and  equitable  causes  of  action  or  defences  to  be 
united  by  those  who  are  made  the  parties  to  an  ordinaiy  suit,  for 
the  same  reason  either  or  both  may  be  relied  upon  by  an  inter- 
vener.   In  short,  the  same  rules  govern  his  rights  which  govern 
those  who  originally  sue  or  defend.^    The  proceeding  by  inter- 
vention is  not  an  anomalous  one,  differing  from  other  judicial 
controveraies,  after  it  has  been  once  commenced.     It  is,  in  fact, 
the  grafting  of  one  action  upon  another,  and  the  trying  of  the 
combined  issues  at  one  trial,  and  the  determining  them  by  one 
judgment.     In  this  aspect  of  the  proceeding  it  is  both  plain  and 
reasonable  that  the  intervener  should  not  be  required  to  apply 
for  permission  to  come  in.     He  brings  himself  into  court,  and 

1  £Seo  Wall  V.  Mines  (1900),  130  Cal.  the  interrentioD,  and  snch  defendant  then 

27,  63  Pac.  386,  in  which  the  court  saj  :  has  all  the  rights  to  plead  given  the  de- 

"  The   intenrention  maj  he  adverse  to  fendants  in  an  ordinaiy  action,  and  may 

both  plaintiJEt  and  defendant.    Where  it  file  a  cross  complaint  to  the  intervention 

is  adverse  to  either,  such  party  becomes  under  sec  442/^ 
defendant,  and  the  intervener  plaintiff  in 
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becomes  a  litigant  party  by  filing  and  serving  his  petition,  which 
is  answered  by  the  adversary  parties  —  plaintiff  or  defendant,  or 
both  —  in  the  same  manner  as  though  it  was  the  pleading  of  a 
plaintiff :  the  issues  are  thus  framed,  —  issues  upon  the  plaintiff's 
petition  and  the  intervenor's  petition,  —  and  the  trial  of  the 
whole  is  had  at  one  hearing.  If  the  intervenor  Mis  on  this 
trial,  a  judgment  for  costs  is  of  course  rendered  against  him ;  if 
he  succeeds,  a  judgment  is  given  in  his  favor  according  to  the 
facts  and  circumstances  of  the  case.^ 

§  325.   *431.     Concliidiiig  Remarks.     This  is  certainly  a  great 
innovation  upon  the  procedure  which  has  hitherto  prevailed  in 
courts  of  la^  and  of  equity.     It  is,  however,  a  method  based 
upon  the  very  principles  which  lie  at  the  foundation  of  the  en- 
tire reformed  American  system.     The  only  possible  objection  is 
the  multiplication  of  issues  to  be  decided  in  the  one  cause^  and 
the  confusion  alleged  to  result  therefrom.     This  objection  is  not 
real:    it  is  the  stock  argument  which  was  constantly  urged  in 
favor  of  retaining  the  common-law  system  of  special  pleading, 
and  was  repudiated  when  the  codes  were  adopted  by  the  Ameri- 
can States,  and  has  been  at  last  utterly  repudiated  in  England. 
Complicated  issues  of  fact  are  daily  tried  by  juries,  and  compli- 
cated equities  are  easily  adjusted  by  courts.     The   descriptioo 

1  Poehlmann  v.  Kennedy,  48  Cal.  201 ;  Cal.  8 ;    Longhborongh  v.  HcNerin,  74 

Brooks  V.  Hager,  5  Cal.  281,  282 ;  Sargent  Cal.  250;  Robinson  v.  descent  City  Mill, 

V.  Wilson,  5  Cal.  504,  507 ;  Moss  r.  War-  &c.  Co.,  93  Cal.  316  ;  Kansas  &  C.  P.  Rt. 

ner,  10  Cal.  296.  297  ;  People  v.  Talmage,  Co.  v.  Fitzgerald,  33  Neb.  137 ;  Welboni 

6    Cal.   256,    258 ;    County  of   Tnba    v.  v,  Eskey,  25  Neb.  193 ;  McCInrg  v.  State 

Adams  &  Co.,  7  Cal.  35;  Daris  o.  Ep-  Bindery  Co.  (S.  D.  1892),  53  N.  W.4i8; 

pinger,  18  CaL  378,  380;  Dixey  v.  Pol-  Gale  v,  Shillock  (Dak.,  Oct.  1886),  30  N. 

lock,  8  Cal.  570;  Speyer  v.  Ihmels,  21  W.  138;  Smith  v.  Gale.  12  Snpr.  Ct  Be|k 

Cal.  280,  287  ;  Coghill  v.  Marks,  29  Cal.  674 ;  Yetzer  v,  Yonng  (S.  D.  1898),  52  N. 

673.     Contra  to  these  cases,  see  the  well-  W.  1054;  Dunham  r.  Greenbaam.  56  Iowa, 

considered  opinion  of  Clark  J.  in  Lewis  303 ;  Lewis  v.  Harwood,  28  Minn.  4SS ; 

V.    Harwood,   28  Minn.  428.      Dntil    v.  Teachont  v.  Des  Moines  B.  G.  S.  Rj.  Co, 

Pacheco,   21    CaL  438,    442 ;    Coster    v.  75  Iowa,  722 ;  Van  Gorden  r.  Ormtbr.  &5 

Brown,    23    Cal.    142,    143 ;    Gradwohl  Iowa,  657 ;  Goetsman  v.   Whiuker,  81 

V.   Harris,  29  Cal.   150,   154;  People  v.  Iowa,  527.     Farther    illustratioiu :  Des 

Sexton,  37   Cal.   532,  534;  Joliet  Iron,  Moines  Ins.  Co.  v.  Lent,  75  Iow«,  513; 

&c.  Co.  V.  Chicago  C.  &  W.  R.  Co.,  51  Wohlwend  v.  Case  Thre8hing-Mscfa.Co. 

Iowa,  300 ;  Switz  v.  Black,  45  Iowa,  597 ;  42    Minn.  500 ;   Dennis   v.  Spencer,  45 

lugle  V.  Jones,  43  Iowa,  286;  Harwood  t^.  Minn.  2.50;  Fence   v.    Sweeney  (Idshn. 

Qoiuby,  44  Iowa,  385  ;  Henry  ».  Cass  Cy.  1891).  28  Pac.  Rep.  413  ;  Curtis  r.  Uihivpk 

Mill,  &c.  Co.,  42  id.  33  ;  Cobum  t*.  Smart,  12  Colo.  169;  Limberg  v.  Higginbutbara. 

53  Cal.  742;  Rosecrans  v.  Ellsworth,  52  11  Colo.  316;  Bennett  v.  Whitcomb,  S5 

Cal.  509 ;  Porter  r.  Garrissino,  51   Cal.  Minn.  148 ;  Thompson  v.  Huron  Lomber 

559.    See  also  Martin  v.  Thompson,  63  Co.,  4  Wash.  600. 
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whicli  I  Iiave  here  given  of  the  enlarged  power  of  inteirvention 
admitted  by  the  codes  of  California  and  of  Iowa  may,  by  intro- 
ducing its  methods  to  the  profession  of  other  States,  procure  its 
general  adoption  wherever  the  new  procedure  is  established. 
Courts  and  legislatures  of  the  several  States  may  well  borrow 
the  improvements  which  have  been  made  in  other  common- 
wealths ;  and  thus,  by  a  comparison  of  methods,  the  common 
system   may  become  perfected  and  unified.^ 

^  See  ante,  §  *418,  and  note. 
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CHAPTER  THIRD. 

THE  AFFIRMATIVE  SUBJECT-MATTER  OF  THE  ACTION:  THE 
FORMAL  STATEMENT  OF  THE  CAUSE  OF  ACTION  BY  THE 
PLAINTIFF. 

SECTION  FIRST. 

THE  STATUTORY  PROVISIONS. 

§  326.   *  482.   Introduction.     I  here  collect  all  the  proTisions  of 
the  various  codes  which  relate  in  a  general  manner  to  the  plain- 
tiff's complaint  or  petition,  and  which  contain  the  rules  applicable 
to  the  theory  of  pleading  as  a  whole :  those  which  prescribe  the 
mode  of  alleging  certain  particular  classes  of  facts,  or  regulate 
the  joinder  of  causes  of  action,  or  define  the  nature  and  uses  ol 
the  reply,  will  be  quoted  in  subsequent  portions  of  the  chapter, 
in  immediate  connection  with  the  several  subjects  to  which  they 
refer.     The  important  clauses  which  announce  the  fundamental 
and  essential  principles  and  doctrines  of  the  reformed  system  in 
regard  to  all  pleadings,  and  which  determine  the  form  and  sub- 
stance of  the  one  by  which  the  plaintiff  sets  forth  the  grounds  of 
his  claim  for  judicial  relief,  are  nearly  the  same  in  the  different 
State  codes.    With  the  few  variations  in  the  language,  which  will 
be  pointed  out,  there  is  no  substantial  difference ;  and  the  system 
of  pleading,  as  found  in  the  statute,  is  absolutely  the  same  wher- 
ever the  reform  prevails.     The  following  are  all  the  provisions 
which  it  is  necessary  to  quote  in  order  to  exhibit  the  simple  and 
natural  methods  introduced  by  the  new  procedure. 

§  327.  *  433.  Statutory  Proviaionn  aa  to  Complaint.  ^  All  the 
forms  of  pleading  heretofore  existing  are  abolished;  and  hereafter 
the  forms  of  pleading  in  civil  actions  in  courts  of  record,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  deter- 
mined, are  those  prescribed  by  this  act."  ^    "  The  first  pleading 

^  Kansas,  §  85 ;  Nebraska,  §  90;  North  and  pleading,  all  common  connts,  geoezii 

Carolina,  §  91.    The  corresponding  pro-  issues,  and  all  fictions,  are  abolished;  uxi 

vision  of  the  Iowa  code  is  more  detailed :  hereafter  the  forms  of  pleading  io  citil 

^  §  2644.    All  technical  forms  of  action  actionB,  and  the  roles  bj  which  their  5d&> 
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on  the  part  of  the  plaintiff  is  the  complaint."  ^    "  The  only  plead- 

ciencj  is  to  be  determined,  are  those  pre-  shall  be  determiDed,  shall  be  those  pre- 
scribed in  this  code.*'  scribed  in  this  act." 

£Arhansas,  Sand.  &  Hiirs  Dig.,  §  5710.  New  York,  Code  CIt.  Pro.,  §  518,  read- 

Cali/omia,  §  42,  reading  as  follows '  ing  as  follows :  '*  This  chapter  prescribes 

"  The  forma  of  pleadings  in  civil  actions,  the  form  of  pleadings  in  an  action,  and 

and  the  rules  by  which  the  sufficiency  of  the  roles  by  which  the  sufficiency  thereof 

the  pleadings  is  to  be  determined,  are  is  determined,  except  where  special  pro- 

those  prescribed  in  this  code."  yision  is  otherwise  made  by  law." 

Colorado,   §  47,  reading   as  follows:  iV(7rtACaro/tna,§  91,  same  as  California, 

"  The  mode  of  pleading  in  civil  actions,  and  tupra. 

the  rules  by  which  the  sufficiency  of  the  North  Dakota,  Rev.  Codes,  1899,  §  9265. 
pleadings  shall  be  determined,  shall  be  as  OAi'o,  Bates'  St.,  1903,  §  5054,  reading  as 
prescribed  in  this  act,  and  not  otherwise.**  follows  :  "  The  forms  of  pleading  in  civil 
Connecticut  J  Gen.  St.,  1902,  §  607,  read-  actions  in  conrts  of  record,  and  the  rules 
ing  as  follows :  "  There  shall  be  but  one  by  which  their  sufficiency  shall  be  de- 
form of  civil  action,  and  the  pleadings  termiued,  are  those  prescribed  in  this 
therein  shall  be  as  follows."  chapter." 

Idaho,  Code  Civ.  Pro.,  1901,  §  3201,  Oklahoma,  St.,  1893,  §  3963,  reading  as 

same  as  California,  supra.  follows:  "The  rules  of  pleading  hereto- 

Indiana,  Burns'  St.,  1901,  §  339,  read-  fore  existing  in  civil  actions  are  abolished ; 

ing  as  follows :  "  All  the  distinct  forms  of  and  hereafter,  the  forms  of  pleadings  in 

pleading  heretofore  existing,  inconsistent  civil  actions  in  courts  of  record,  and  the 

with  the  provisions  of  this  act,  are  hereby  rules  by  which  their  sufficiency  may  be 

abolished;    and  hereafter   the  forms  of  determined,  are  those  prescribed  by  this 

pleadings  in  civil  actions  in  courts  of  reo-  code." 

Old,  and  the  rules  by  which  the  sufficiency  Oregon,  Hill's  Laws,  §  63,  containing 

of  the  pleadings  is  to  be  determined,  are  the  words  "  in  actions  at  law  "  after  the 

modified  as  prescribed  by  this  act."  word  existing  in  the  form  given  in  the 

Kentucky,  Code.  1893,  §  88,  reading  as  text, 

follows:  **The  forms  of  pleadings,  and  South    Carolina,  Code,    1893,    §    161, 

the  roles  by  which  their  sufficiency  is  to  reading  as  follows :   "  There  shall  be  no 

be  determined,  are  those  prescribed  by  other  forms  of  pleading  in  civil  actions  in 

this  code."  courts  of  record  in  this  State,  and  no  other 

Minnesota,  St.,  1894,  §  5228,  reading  as  rules   by    which   the   sufficiency   of   the 

follows:  '*The  forms  of  proceedings  in  pleadings  is  to  be  determined,  than  thoee 

civil  actions,  and  the  rules  by  which  the  prescribed  by  this  code  of  procedure." 

sufficiency  of   pleadings  is  to  be  deter-  5outA /)aA;oto,Ann.St.,  1901,  §  6111. 

mined,  shall  be  regulated  by  statute."  Utah,  Rev.  St.,  1898,  §  2957,  same  as 

Missouri,  Rev.  St.,  1899,  §  591,  reading  California,  supra. 

as  follows  :   "  The  forms  of  pleading  in  Washington,  Bal.  code,  §  4903,  substan- 

ciril  actions  in  courts  of  record,  and  the  tially  same  as  Indiana,  supra, 

rales  by  which  the  sufficiency  of  the  plead-  Wisconsin,  St.,  1898,  §  2644,  reading 

ings  are  [sic]  to  be  determined,  are,  except  as  follows :   "  The  forms  of  pleading  in 

as  otherwise  specially  provided  by  law,  civil  actions  in  courts  of  record,  and  the 

prescribed  by  this  article."  rules  by  which  the  sufficiency  of  the  plead- 

Montana,  Code,  1895,  §  661,  reading  as  ings  are  [sic]  determined  are  those  pre- 

foUows:  **The  forms  of  pleading  in  civil  scribed  by  this  chapter." 

actions,  and  the  rules  by  which  the  suffi-  Wyoming,  Rev.  St.,  1899,  §  3530,  same 

ciency  of  the  pleadings  are  [sic]  to  be  de-  as  Ohio,  supra, 

termined,arethose  prescribed  in  this  code."  *  New  York,  §  141  (478);  California, 

Nevada,  Comp.  Laws,  1900,  {  9132,  §425;  Oregon,  §64;  North  Carolina,  §  92. 

reading  as  follows:   *'A11  the  forms  of  C Arkansas,  Sand.  &  Hill's  Dig.,  §  5715; 

pleadings  in  civil  actions,  and  the  rules  by  Connecticut,  Gen.  St.,  1902,  §  607 ;  Idaho, 

which  the  sufficiency  of   the  pleadings  .Code  Civ.  Pro.,  1901,  §  3203;  Indiana, 
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ings  allowed  are,  1,  the  petition  by  the  plaintiff;  2,  the  answer  or 
demurrer  by  the  defendant;  8,  the  demurrer  or  reply  by  the 
plaintiff ;  4,  the  demurrer  to  the  reply  by  the  defendant."  ^   "  The 


Hums'  St.,  1901,  §  341  ;  Minnesota,  St,  Minnesota,  St.,  1894,  §  5229, 

1894,  §  5230;  Missouri,  Rev.  St.,  1899,  tially  the  same  as  Indiana,  supra, 
*§  592 ;  Montana,  Code,  1895,  §  670;  North  Misaottri,  Rev.  St,  1899,  §§  592,  596, 

Dakota,  Rev.  Codes,  1899,  §  5266;  Ohio,  607. 

Bates'  St.,  1903,  §  5057  ;  South  Carolina,  Montana,  Code,  1895,  §  662. 

Code,  1893,  §  162;  South  Dakota,  Ann.         Nevada,  Comp.  Laws,  1900,  §  3133. 

St.,  1901,  §  6112;  Washing:ton,  BaL  Code,  allowing,  on  part  of  plaintiff,  compUint 

§  4905  ;     Wisconsin,  St.,  1898,  §  2645 :  and  demurrer  to  answer,  and  on  pan  of 

Wyoming,  Rev.  St,  1899,  §  3533.3  defendant,  demurrer  and  answer. 

1  Kansas,  §  86 ;  Nebraska,  §  91.  New  York,  Code  Civ.  Pro.,  §§  478, 487, 

^Arizona,  Rev.  St.,  1 901 ,  §  1 275,  reading  493,  5 14,  supra. 
as  follows:  "The  pleadings  in  all  civil         North  Carolina,  §§  92,  94,   105,   107, 

suits  in  courts  of  record  shall  be  bj  com-  allowing  complaint,  demurrer  and  repiv 

plaint  and  answer."  on  part  of  plaintiff,  and  answer  and  de- 

Arkansas,  Sand.  &  Hill's  Dig.,  §  5711,  murrer  on  part  of  defendant, 
allowing  (1)  complaint,  (2)  demurrer  or         North     Dakota,    Rev.    Codes,    1899, 

answer  by  defendant,  (3)  demurrer  or  re-  §§  5266,  5267,  5277,  5279. 
ply  by  plaintiff.  Ohio,  Bates'  St,  1903,  $  5055,  providing 


California,  §  422,  allowing,  on  part  of  that  the  answer  may  be  styled  a  ci 

plaintiff,  (1)  complaint,  (2)  demurrer  to  tion  when  affirmative  relief  is  demanded, 
answer,  and  on  part  of  defendant,  (1)  O^/oAomo,  St,  1893,  §  3964. 

demurrer  to  complaint,   (2)  answer,  to  Oregon,  Hill's  Laws,  §  64,  allowing  on 

which  were  added  by  the  commissioners'  the  part  of  the  plaintiff,  (1)  oomplaiat, 

amendment  of  1901,  on  the  part  of  plain-  (2)  demurrer,  or  (3)  reply;  and  on  part 

tiff,  (3)  demurrer  to  cross-complaint,  (4)  of  the  defendant,  (1)  demurrer,  or  (2) 

answer  to  cross-complaint,  and  on  part  of  answer. 

defendant,  (3)  cross-complaint,  (4)  demur-         South  Carolina,  Code,  1893,  §S  162, 164, 

rer  to  answer  to  cross-complaint    But  see  174, 1 76. 

Lewis  V.  Dunn  (1901),  134  CaL  291,  as  to         South  Dakota,  Ann.  St,  1901,  H  6112, 

unconstitutionality  of  this  amendment  6114,  6124,  6126. 

Colorado,  Code,  1890,  §  48.  Utah,  Rev.  St,  1898,  §  2958. 

Idaho,  Code  Civ.  Pro.,  1901,  §  3202,  Washington,  Bal.  Code,  §  4904. 

allowing,  on  part  of  plaintiff,  (1)  com-  Wisconsin,  St,   1898,  §§  2645,  264«, 

plaint,  (2)  demurrer  to  answer,  and  on  2661,  2663. 

part  of  defendant,  (1)  demurrer  to  com-  Wyoming,  Rey.  St.,  1899,  §3532,  aHov- 

plaint,  (2)  answer.  ing  (1)  petition,  (2)  demurrer,  (3)  tuwer, 

Indiana,  Burns'  St,  1901,  §  340,  allow-  which,  when  affirmative  relief  is  deminded 

ing  (1)  complaint  by  plaintiff,  (2)  demurrer  therein,    may    be    styled    croes-petitioB, 

and  answer  by  defendant,  (3)  demurrer  and  (4)  reply, 
reply  by  plaintiff.  Suppiemenial  rieadim^. 

Iowa,  Code,  1897,  §  3557,  allowing  But  supplemental  pleadings  may  be 
(1)  petition  of  plaintiff,  (2)  motion,  de-  filed  alleging  facts  occurring  alter  the  fit- 
murrer  or  answer  of  defendant,  (3)  mo-  ing  of  the  original  pleadings,  in  aidof  tbe 
tion,  demurrer  or  reply  of  plaintiff,  (4)  original  pleadings :  Ellis  p.CityoflndiaB- 
motion  or  demurrer  of  defendant.  apolis  (1897),  148  Ind.  70,  47  N.  £.  S18; 

Kentucky,  Code,  1895,  §  89,  allowing  Swedish  Am.  Nat  Bank  o.  Dickinson  Ca 

'*{!)  petitions,  answers  and  replies,  and  (1896),6  N.D.222,  69  N.  W.455;  Barker 

such  additional  pleadings,  by  way  of  re-  v.  Prizer  (1897),  150  Ind.  4,  48  N.  £.4; 

joinder  and  rebutter,  as  may  be  necessary  Kirby  v.  Muench  (1900),  12  S.  I).  616,81 

to  form  a  material  issue  of  fact,  (2)  d^  N.  W.  93 ;    Zalesky  v.  Home  Ina  Co. 

mnrrers."  (1897),  102  la.  613,  71  N.  W.  566:  Foots 
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complaint  shall  contain,  1,  the  title  of  the  cause  specifying  the 
name  of  the  court  in  which  the  action  is  brought,  the  name  of  the 
county  in  which  the  plaintiff  desires  the  trial  to  be  had,  and 
the  names  of  the  paities  to  the  action,  —  plaintiff  and  defendant ; 
2,  a  plain  and  concise  statement  of  the  facts  constituting  a  cause 
of  action  without  unnecessaiy  repetition;  3,  a  demand  of  the 
relief  to  which  the  plaintiff  supposes  himself  entitled.  If  a  re- 
covery of  money  be  demanded,  the  amount  thereof  shall  be 
stated/'^     "The  defendant  may  demur  to  the  complaint  when  it 

r.  Burlington  Gaslight  Co.  (1897),  108  la.  pleaded  before.    Snch  pleas  mnst  be  made 

576,  72  N.  W.  755 ;  Chiistie  v.  Iowa  Life  by  leave  of  court,  tbat  is,  they  mnst  have 

Ins.  Co.  (1900),  HI  la.  177, 82 N.  W..499;  the  sanction  of  the  court,  and  the  oppos- 

Lajbhiop  p.  Dearing  (1894),  59  Minn.  234,  ing  party  must  have  an  opportunity  to  be 

61    N.    W.  24 ;    Malmsten   v.    Berryhill  heard.    This  is  and  should  be  so  whether 

( 1895),  63  Minn.  1,  65  N.  W.  88 ;  Guptill  it  is  a  matter  of  discretion  with  the  court 

V.  City  of  Red  Wing  (1899),  76  Minn.  129,  or  a  right  the  party  has  to  insist  on  its 

78  N.  W.  970;  Bomar  v.  Means  (1896),  being  filed  as  a  matter  of  law.  ...  To 

47  S.  C.  190,  25  S.  E.  60 ;  Wade  v.  Gould  entitle  the  defendant  as  a  matter  of  law 

(1899),  8  Okla.  690,  59  Pac  11 ;  Childs  o.  to  file  such  a  plea,  it  must  appear  from 

Kansas  City,  etc.  R.  R.Co.  (1893),  117  Mo.  the  petition  that  the  facU  stated,  if  true, 

414,   23  S.  W.  373 ;   Barnard   v.  Gantz  would  be  a  good  defence  and  a  bar  to  the 

(1893),  140  N.  T.  249, 35  N.  E.  430 ;  Bank  plaintiff's  action.  .  .  .  But  if  the  petition 

of  Chadron  v.  Anderson  (1895),  6  Wyo.  does  not  set  forth  facts  which,  if  true, 

518,  48  Pac.  197 ;  Williams  v.  Eikenbary  would  be  a  bar  to  plaintiff's  recovery,  then 

(1893),  36  Neb.  478,  54  N.  W.  852;  Chap-  the  court  is  nut  bound  to  allow  the  plea 

man  v.  Jones  (1897),  149  Ind.  434, 47  N.  E.  to  be  filed : "  Balk  r.  Harris  (1902),  130 

1065.  N.  C.  381,  41  S.  E.  940.;] 

Bat  if  a  party  has  no  cause  of  action  at         ^  Kansas,  §  87   (petition) ;  Nebraska, 

the  time  of  the  commencement  of  the  §  92  (petition) ;  Oregon,  §  65  (complaint) ; 

action,  he  cannot  maintain  it  by  means  of  North  Carolina,  §  93  (complaint).   In  Ohio, 

a  supplemental  complaint :   Hill  v.  Den  Kansas,  and  Nebraska,  the  second  subdi- 

(1898),  121  CaL  42,  53  Pac  642;  Gordon  vision  reads,  ''  A  statement  of  the  facts 

e.  City  of  San  Diego  (1895),  108  CaL  264,  constituting,  etc,  in  ordinary  and  concise 

41  Pac.  301.  language." 

Permission  to  file  supplemental  plead-  \^Ariztma,  Rev.  St.,  1901,  §  1289,  read- 
ings is  within  the  discretion  of  the  court :  ing  as  follows :  **  The  complaint  shall  set 
Jacob  V.  Lorenz  (1893),  98  Cal.  332,  33  forth  clearly  the  names  of  the  parties,  a 
Pac  119;  Allen  v.  City  of  Davenport  concise  statement  of  the  cause  of  action, 
(1901),  115  la.  20,  87  N.  W.  743;  Schou-  without  any  distinction  between  suits  at 
weiler  v.  Hough  (l®d^)t  7  S.  D.  163,  63  law  and  in  equity,  and  shall  also  state  the 
N.  W.  776 ;  Fitzgerald's  Estate  v.  Union  nature  of  the  relief  which  he  demands." 
Bank  (1902),  -^  Neb.  — ,  90  N.  W.  994.  Arkansas,  Sand.  &  Hill's  Dig.,  §  5715, 

A  supplemental  complaint,  without  an  reading  as  follows :  '*  The  complaint  must 

original  complaint  upon  which  to  stand,  contain:   (I)  The  style  of  the  court  in 

cflunot  be  the  foundation  of  an  action:  which  the    action    is  brought;    (2)  The 

Ellis  V.  City  of  Indianapolis  (1897),  148  style  of  the  action,  consisting  of  the  names 

Ind.  70,  47  N.  E.  218.  of  all  the  parties  thereto,  distinguishing 

"  It  seems  to  ns  that  '  a  plea  since  the  them  as  plaintiffs  and  defendants,  followed 

last   continuance'    is   not   what    would  by  the  words  'complaint  at  law,'  if  the 

strictly  be  termed   an  amendment,  bnt  proceedings  are  at  law,  and  by  the  words 

more  in  the  nature  of   a  supplemental  '  complaint  in  equity,'  if  the  proceedings 

pleading  «- something    more    than   was  are  equitable;  (3)  A  statement  in  ordi- 

88 
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shall  appear  on  the  face  thereof,  either,  1,  that  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant  or  the  subject  of  the 
action;  or,  2,  that  the  plaintiff  has  not  legal  capacity  to  sue: 
or,  3,  that  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or,  4,  that  there  is  a  defect  of  parties 
plaintiff  or  defendant;  or,  5,  that  several  causes  of  action  have 
been  improperly  united;  or,  6,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action."  ^    ^  When 

» 

nary  and  concise  language,  without  repeti-  plaint),  the  second  clause  quoted  under  (3) 

tion,  of  the  facts  constituting  the  plaintiff's  in  the  text  being  absent, 
cause  of  action;    (4)  A  demand  of  the  North  Carolina,  §  93  (compUunt),  add- 

relief  to  which  the  plaintiff  considers  him-  ing  to  subdivision  2  the  words,  "^  and  eark 

self  entitled."  material    allegation    shall    be   disunctl/ 

California,  §  426  (complaint),  substan-  numbered."^ 
tially  as  set  out  in  the  text.  North  Dakota,  Rev.  Codes,  1899,  {  5266 

Colorado,  Code,  1890,  §  49  (complaint),  (complaint). 

Connecticut,  Gen.  St.,  1902,  §  614  (com-  OA/o,  Bates'  St.,  1903  (petition),  §  S034. 

plaint),  reading  as  foUows : "  All  pleadings  50.57,  reading  as  follows :  §  5056 :  ^  Etcit 

shall  contain  a  plain  and  concise  statement  pleading  must  contain  the  name  of  the 

of  the  material  facts  on  which  the  pleader  court  and  the  countv  in  which  the  action 

relies,  but  not  of  the  evidence  by  which  is  brought,  and  the  names  of  the  parties^ 

they  are  proved,  such    statement  being  followed  by  the  name  of  the  pleading" 

divided  into  paragraphs  numbered  con-  §  5057  :  "  The  first  pleading  shall  be  ths 

secutively,  each  containing,  as  nearly  as  petition  by  the  plaintiff,  which  most  oo»- 

may  be,  a  separate  allegation."  tain  :  (1)  A  statement  of  the  facts  oonsQ- 

Idaho,  Code  Civ.  Fro.,  1901,  §3204  (com-  tuting  the  canse  of  action  in  ordinair  aod 

plaint),  substantially  as  set  out  in  the  text,  concise  language.     (2)  A  demand  for  tbe 

Indiana,  Bums'  St.,  1901,  §  341  (com-  relief  to  which  the  plaintiff  supposes  bim- 

plaint),  the  second  subdivision  reading,  self  entitled.    If  the  recovery  of  mooer  if 

**  A  statement  of  the  facts  constituting  the  demanded,  the  amount  shall  be  stated; 

cause  of  action,  in  plain  and  concise  Ian-  and  if  interest  is  claimed,  the  time  for 

guage,  without   repetition,   and  in  such  which  interest  is  to  be  computed  shall  aho 

manner  as  to  enable  a  person  of  common  be  stated." 
understanding  to  know  what  is  intended."  Oklahoma,  St.,  1893,  {  3965,  adding  to 

Iowa,  Code,   1897,    §  3559   (petition),  the  first  subdivision  as  given  in  the  text, 

substantially  identical  with  the  provisions  the  words,  "followed  by  the  word  *peci- 

in  Arkansas.  tion.' " 

Kentucky,  Code,  1895,  §  90,  reading  as  South  Carolina,  Code,  1893,  §  163(cod- 

foUows :   "  The  petition  must  state  facts  plaint),  omitting  the  second  danse  quoted 

which  constitute  a  cause  of  action  in  favor  under  (3)  in  the  text, 
of  the  plaintiff  against  the  defendant,  and  Utah,  Rev.  St.,  1 898,  {  2960  (oomplsint)- 

must  demand  tbe  specific  relief  to  which  Washington,  BaL  Code,  §  4906  (cob- 

the  plaintiff  considers   himself  entitled;  plaint). 

and  may  contain  a  general  prayer  for  any  Wisconsin,  St.,  1898,  §  2646  (oompUiot). 

other  relief  to  which   the  plaintiff  may  Wyoming,  Rev.  St.,  1899,  §3533,  ad^ 

appear  to  be  entitled."  ing  the  same  words  as  in  the  OUahooi 

Minnesota,  St.,  1894,  §  5231  (complaint),  statute,  s^tpra, 

Missouri,  Rev.  St.,  1899,  §  592  (petition).  ^  Kansaa,  §  89 ;  Nebraska,  {  94 ;  Csli- 

ifofitana,Code,  1895,  §671  (complaint),  fomia,    f    430    (adding,  "7,    tint   tbe 

Nevada,  Comp.   Laws,   1900,  %  3134  complaint  is    ambiguous*   miinl4»lligiMft 

(complaint).  or  uncertain  ") ;  North  Cs^ina,!  95.  U 

New  York,  Code  Civ.  Fro.,  §  481  (com-  Iowa,  the  fint  four  aubdiviaioiis  of  §  364S 
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any  of  the  matters  enumerated  do  not  appear  up6n  the  face  of 
the  complaint,  the  objection  may  be  taken  by  answer.  If  no  such 
objection  be  taken  either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same,  excepting  only  the 
objection  to  the  jurisdiction  of  the  court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  ^ 

are  the  same  as  those  given  in  the  text,  New  York,  Code  Civ.  Pro.>  §  488,  omit- 

and  the  section  then  proceeds :  "  or,  5,  that  ting  from  subdivision  1  the  words  "  or  the 

the  facts  stated  in  the  petition  do  not  en-  subject  of  the  action/'  and  making  that  a 

title  the  plaintiff  to  the  relief  demanded;  separate  ground  in  subdivision  2,  adding 

or,  6,  that  the  petition  on  the  face  thereof  two  subdivisions  in  place  of  subdivision  4, 

shows  that  the  claim  is  barred  hj  the  stat-  as  follows :  **  5.  That  there  is  a  misjoinder 

ute  of  limitations ;  or  fails  to  show  it  to  be  of  parties  plaintiff.      6.  That  there  is  a 

in  writing  when  it  should  be  so  evidenced ;  defect  of  parties,  plaintiff  or  defendant." 

or,  if  founded  on  an  account  or  writing  as  North  Dakota,  Rev.  Codes,  1899,  §  5268. 

evidence  of  indebtedness,  and  neither  such  Ohio,  Bates'  St.,  1903,  §  5061,  substan- 

account  or  writing,  or  a  copy  thereof,  is  tially  the  same  as  New  York,  except  that 

incorporated  with,  or  attached  to,  such  ground  5  reads  "That  there  is  a  mis- 

pleading.  or  a  sofficient  reason  stated  for  joinder  of  parties  plaintiff  or  defendant," 

not  doing  so."  and  adding  "  8.  That  separate  causes  of 

[^Arizona,  Rev.  St,  1901,  §  1351,  adding  action  against  several  defendants  are  im- 

"(7).  That  the  cause  of  action  is  barred  properly  joined.    9.  That  the  action  was 

by  limitation."  not  brought  within  the  time  limited  for 

Arkansas,  Sand.  &  Hill's  Dig.,  §  5717,  the  commencement  of  such  actions." 

omitting  the  fifth  ground  given  in  the  text  Oklahoma,  St.,  1893,  §  3967. 

Ccdifomia,  §  430,  the  commissioners'  Oregon,  Hill's  Laws,  §  67,  adding,  "  7. 

amendment  of  1901  adding  to  subdivision  That  the  action  has  not  been  commenced 

5  the  words,  "  or  not  separately  stated."  within  the  time  limited  by  this  Code." 

Coiorado,  Code,  1890,  f  50,  adding  the  South  Carolina,  Code,  1893,  §  165. 

words   "or  misjoinder"  after  the  word  South  Dakota,  Ann.  St,  1901,  §  6115. 

"defect"  in  subdivision  4,  and  adding  "  7,  Utah,  Rev.  St,  1898,  §  2962,  identical 

that  the  complaint  is  ambiguous,  nnintel-  with  the  Colorado  statute, 

ligible  and  uncertain."  Washington,  Bal.  Code,  §  4907,  adding, 

Idaho,  Code  Civ.  Pro.,  1901,  §  3206,  '*  7.  That  the  action  has  not  been  com- 

identical  with  the  provisions  of  the  Colo-  menced  within  the  time  limited  by  law." 

rado  Code.  Wisconsin,  St.,  1898,  §  2649,  identical 

Indiana,  Bums'  St,  1901,  §  342.  with  the  statute  of  Washington. 

Kentucky,  Code,  1895,  §  92,  adding  the  Wyoming,    Rev.    St,    1899,   §    3535, 

words  "  in  this  State "  after  the  word  adding  two  subdivisions  in  place  of  sub- 

*'  pending  "  in  subdivision  3,  and  omitting  division  4,  as  follows :  "  4.  That  there  is  a 

subdivision  5.  misjoinder  of  parties  plaintiff.    5.  That 

Minnesolay  St,  1894,  §  5232.  there  is  a  defect  of  parties,  plaintiff  or 

Missouri,  Rev.  St.  1899,  §  598,  adding  defendant,"  and  adding    another   subdi- 

the  words  **  in  this  state "  at  the  end  of  vision,    as  follows :    "7.   That   separate 

subdivision  3,  and  adding  "  7,  that  a  party  causes  of  action  against  several  defend- 

plaintiff  or  defendant  is  not  a  necessary  ants  are  improperly  joined." 

party  to  a  complete  determination  of  the  ^  New  York,  §§  147  (498),  148  (499) ; 

action."  Kansas,  §  91 ;  Nebraska,  §  96 ;  California, 

Montana,  Code,  1895,  f  680,  identical  §§  433,  434;  Oregon,  §§  69,  70;   North 

with  the  provisions  in  Colorado.  Carolina,  §§  98,  99.     The    Iowa    Code, 

Nevada,  Comp.  liaws,  1900,  §3135,  §  2650,  after  the  same  provision  as  that  in 

identical  with  the  provisions  in  Colorado.  th6  text,  adds,  "  If  the  facts  stated  by  the 
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§  328.    *  484.    Statutory  ProvialoiiB  Applicable  to  all  Pleadinp. 

The  foregoing  provisions  describe  the  complaint  or  petition :  iL^ 
following  clauses  — some  of  which,  however,  are  not  found  in  all 
the  codes  —  comprise  the  general  rules  applicable  to  all  pleadings, 
which  regulate  their  form  and  contents,  and  determine  their  suf- 
ficiency, —the  general  principles,  in  short,  which  characterize  tLe 
system  of  pleading  provided  for  by  the  reformed  procedure:  "fc 
the  construction  of  a  pleading  for  the  purpose  of  determining  iu 
effect,  its  allegations  shall  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties."  ^  **  If  irrelevant  or  re- 
dundant matter  be  inserted  in  a  pleading,  it  may  be  struck  out  on 

petition  do  not  entitle  the  plaintiff  to  any  Utah,  Rer.  St,  1898,  §§  S966,  S967. 

relief  whatever,  advantage  may  be  taken  Washington^  BaL  Code,  §§  4909,  49 U, 

of  it  by  motion  in  arrest  of  judgment  in  elightly  different  form, 
before  judgment  is  entered.^  Wisconnn,  St,  1898,  §§  2653,  265«. 

^Arizona,  Rev.  St,  1901,  §  1353.  Wyming,  Ber.  St,  1899,  §  3537.] 

Arkansas,  Sand.  &  Hill's  Dig.,  §  5720,  ^  New  York,   §    159   (519) ;    Ktosu. 

adding  the  words  "  over  the  subject  of  the  §  1 15  ,*  Nebraska,  §  121 ;  Califonta,  $  453 ; 

action  "  after  the  word  "court."  Oregon,  §  83 ;  North  (^ffolina,  {119. 

Colorado,  Code,  1 890,  §{  54,  55.  ^Arkansas,  Sand.  &  Hill's  Dig.,  $  5734. 

Idaho,  Code  Civ.  F»>.,  1901,  §{  3209,  Colorado,  Code,  1890,  §  77. 

3210.  Idaho,  Code  Civ.  Pro.,  1901,  §  3223. 

Indiana,  Bums'  St.,  1901,  {  346,  adding         Indiana,  Bums'  St,  1901,  {  379,addiDf 

the  words  "  over  the  subject  of  the  action  "  the  following :  *'  but  when  the  sUegatiuiu 

after  the  word  *'  court,"  and  adding  the  of  a  pleading  are  so  indefinite  or  norertau 

following  clause :    ''  Provided,   however,  that  the  precise  nature  of  the  chsrge  or 

That  the  objection  that  the  action  was  defence  is  not  apparent,  the  court  max 

brought  in  the  wrong  county,  if  not  taken  require  the  pleading  to  be  made  defioite 

by  answer  or  demurrer,  shaU  be  deemed  and  certain  by  amendment" 
to  have  been  waived."  Iowa,  Code,  1897,  §  3446,  reeding  m 

Kentucky,  Code,  1895,  §§  92,  93,  add-  follows:  "The  rule  of  the  commoo  liw. 

ing  the  words  "  of   the   subject  of  the  that  statutes  in  derogation  thereof  are  to 

action  "  after  the  word  *' court,"  and  pro-  be  strictly  construed,  has  no  applicatico 

viding  that  a  neglect  to  raise  the  questions  to  this  code.    Its  proTisions  and  all  pn>- 

seasonably  subjects  the  party  to  the  pay-  ceedings  under  it  shall  be  libenUr  coo- 

ment  of  costs.  strued  with  a  view  to  promote  its  objects 

Minnesota,  St.  1894,  §$  5234,  5235.  and  assist  the  parties  in  obtaining  justice " 

Missouri,  Rev.  St,  1899,  §  602,  adding  Minnesota,  St,  1894,  §  5247. 

the  words  "  over  the  subject-matter  of  the         Missouri,  Rev.  St,  1899,  $  629. 
action  "  after  the  word  **  court"  Montana,  Code,  1895,  §  740. 

Montana,  Code,  1895,  §§  684,  685.  Nevada,  Comp.  Laws,  1900,  J  31(5. 

Nevada,  Comp.  Laws,  1900,  §§  8139,  North  Dtdcota^Bey.  Codes,  1899,  fSSSl 

3140.  Ohio,  Bates'  St,  1908,  §  5096. 

North Dakota,lELeY.  Codes,1899,§§  5271,  Oklahoma,  St,  1893,  §  3993. 

5272.  South  Carolina,  Code,  1893,  §  ISO. 

Ohio,  Bates'  St.,  1903,  §  5063.  South  Dakota,  Ann.  St,  1901,  {  SISO. 

Oklahoma,  St.,  1893,  §  3969.  Utah,  Rev.  St,  1898,  §  2986. 

South  Carolina,  Code,    1893,    §§   168,  Washington,  Bal  Code,  i  49S\. 

169.  Wisconsin,  St,  1898,  §  2668. 

South  Dakota,  Ann.  St,  1901,  §§  6118,  Warning,  Rer.  St.,  1899,  §  SS'a] 

6119. 
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motion  of  any  person  aggrieved  thereby;  and  when  the  allega- 
tions of  a  pleading  are  so  indefinite  and  uncertain  that  the  precise 

natare.of.the  charge  or  defence  is  not  apparent,  the  court  may 

require  the  pleading  to  be  made  definite  and  certain  by  amend- 
ment." ^  "  All  fictions  in  pleading  are  abolished."  *  "  A  material 
allegation  in  a  pleading  is  one  essential  to  the  claim  or  defence, 

^Kansas,    §  119;    Nebraska,   §   125;  rabstantiallj  similar  to  the  statute  quoted 

California,  §  453  (altered  rerbally) ;  Ore-  in  the  text,  but  somewhat  more  specific, 
gon,  §  84  ;  North  Carolina,  §  120.  Oklahoma,  St.,  1893,  §  3997. 

£Arkan8€u,  Sand.  &  Hill's  Dig.,  §  5755,  South  Carolina,  Code,  1893,  §  181. 

containing  first  danse  only.  South  Dakota,  Ann.  St.,  1901,  §  6131. 

Colorado,  Code,  1890,  §  60,  containing  Utah,   Rev.    St.,    1898,   §    2987,  very 

the  provisions  quoted  in  the  text,  together  similar  to  the  Idaho  statute, 
with  considerable  other  matter.  Washinytont  Bal.  Code,  §  4932,  adding 

Idaho,   Code  Civ.  Pro.,  1901,  §  3224,  to  the  statute  given  in  the  text  "or  may 

reading  as  follows :  "  Sham  and  irrelevant  dismiss  the  same." 

answers  and    irrelevant   and   redundant  Wiacotmn,  St.,  1898,  §  2683,  substan- 

matter  inserted  in  a  pleading,  may  be  tially  similar  to  the  statute  given  in  the 

stricken  out,  upon  such  terms  as  the  court  text,  but  somewhat  more  specific, 
may,  in  its  discretion,  impose."  Wyoming,  Rev.  St.,  1899,  §§  3561, 3562, 

Imdiana,  Bums'  St.,  1901,  §  885,  read-  identical  with  the  Ohio  statute.]] 
ing  in  part  as  follows:  "  All  surplusage,         ^  Kansas,  §  116. 
tautology,  and  irrelevant  matter  shall  be         \jLdaho,  Const.,  Art.  5,  sec.  1,  providing 

set  aside  and  struck  out  of  any  pleading,  that  "  Feigned  issues  are  prohibited." 
when  pointed  out  by  the  party  aggrieved,**         Indiana,  Bums'  St.,  1901,  §  381. 
and  also  §  379,  quoted  on  page  436,  supra,  Iowa,  Code,  1897,  §  3557. 

Iowa,  Code,  1897,  §  3618,  almost  iden-  Missouri,  Rev.  St.,  1899,  §  610,  provid- 
tical  with  the  Idaho  statute,  quoted  supra,  ing  that  *'  No  allegation  shall  be  made  in 
and  also  §  3630,  very  similar  to  the  second  a  pleading  which  the  law  does  not  re- 
clause  quoted  in  the  text  quire  to  be  proved,  and  only  the  substan- 
Kentuckjf,  Code,  1895,  §  121,  reading  tial  facts  necessary  to  constitute  the  cause 
as  follows :  "  Irrelevant  or  redundant  of  action  or  defence  shall  be  stated." 
matter  in  a  pleading  shall  be  stricken  Nebraska,  Code,  1901,  §  4,  identical 
out,  upon  or  without  motion,  at  the  cost  with  Ohio  statute, 
of  the  party  whose  pleading  contains  it."  North   Carolina,  §  15,  providing  that 

Minnesota,  St,  1894,  §  5248,  slightly  "Feigned  issues  are  abolished. "^ 
raried  from  the  form  given  in  the  text.  North  Dakota,  Rev.  Codes,  1899,  §  5183, 

Missouri,  Rev.  St.,  1899,  §  612,  slightly  providing  that  *<  Feigned  issues  are  abol- 

varied  from  the  form  given  in  the  text.  ished."    ~ 

Montana,  Code,   1895,   §   742,  almost  OAio,  Bates' St.,  1903,  §4973,  providing 

identical  with  the  Idaho  statute.  that  **  There  can  be  no  feigned  issue." 

Nebraska,  Code,  1901,  §  12.%  slightly  Oldahoma,  St.,  1893,  §  3884,  identical 

varied  from  the  form  giren  in  the  text.  with  Ohio  statute. 

Nevada,  Comp.  Laws,  1900,  §  3152,  South  Carolina,  Code,  1893,  §  92,  pro- 
reading  as  follows :  "  If  irrelevant  or  viding  that  **  Feigned  issues  shall  not  be 
redundant  matter  be  inserted  in  a  pleading,  allowed. " 

it  may  be  stricken  out  by  the  court,  on  South  Dakota,  Ann.  St.,  1901,  §  6032, 

motion  of  any  person  aggrieved  thereby."  identical  with  the  North  Dakota  statute. 

New  York,  Code  Civ.  Pro.,  §§  545,  546,  Wisconsin,  St,   1898,  §  2841,  stating 

robstantially  similar  to  the  statute  quoted  that  **  Feigned  issues  have  been  abolished." 
in  the  text,  but  somewhat  more  specific.  Wyoming,  Rev.  St,  1899,  §  3445,  iden- 

North  Dakota,  Rev.  Codes,  1899,  §  5284.  tical  with  Ohio  statute. 
Ohio,  Bates'  St,  1903,  f§  5087,   6088, 
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which  could  not  be  strack  from  the  pleading  without  leaving  it 
insufficient.  Neither  presumptions  of  law  nor  matters  of  which 
judicial  notice  is  taken  need  be  stated  in  the  pleading/'  ^  The  fol- 
lowing special  provision,  which  is  found  only  in  a  portion  of  the 
codes,  and  is  not  impliedly  contained  in  the  general  principles 
common  to  them  all,  is  quoted  because  of  its  practical  impor- 
tance as  a  rule  of  procedure  in  those  States  whose  legislation  has 
adopted  it:  "If  the  action,  counter-claim,  or  set-off  be  founded 
on  an  account,  or  on  a  note,  bill,  or  other  written  instrument,  as 
evidence  of  indebtedness,  a  copy  thereof  must  be  attached  to  and 
filed  with  the  pleading.  If  not  so  attached  and  filed,  the  reason 
thereof  must  be  shown  in  the  pleading."  ^ 


1  Kansas,  §§  129,  130;  Nebraska, 
§§  135, 136  ;  California,  §  463  (first  clanse 
only) ;  Oregon,  §  93  (the  first  clause 
only). 

[^Arkansas,  Sand.  &  Hill's  Dig., 
§§  5762,  5751. 

Cdaradoy  Code,  1890,  §  72,  first  clanse 
only. 

Idaho,  Code  Civ.  Pro.,  1901,  §  3234, 
first  clause  only. 

Indiana ,  Bums'  St.,  1901,  §  377,  last 
clanse  only. 

Kentucky t  Code,  1895,  §  127,  providing 
that  **  A  material  allegation  is  one  which 
is  necessary  for  the  statement  or  support 
of  a  cause  of  action  or  defence,"  and 
§119,  providing  that  *' neither  the  evi- 
dence relied  on  by  a  party,  nor  presump- 
tions of  law,  nor  facts  of  which  judicial 
notice  is  taken,  excepting  priyate  statutes, 
shall  be  stated  in  a  pleading." 

Missouri,  Rer.  St.,  1899,  §  631,  second 
clause  only. 

Montana,  Code,  1895,  §  756,  first 
clause  only. 

Nevada,  Comp.  Laws,  1900,  §  3161, 
first  clanse  only. 

Ohio,  Bates' St.,  1903,  §§  5082,  5083. 

Oklahoma,  St.,  1893,  §§  4007,  4008. 

Utah,  Rev.  St.,  1898,  §  2997,  first 
clause  only. 

Washington,  Bal.  Code,  §  4944. 

Wyoming,  Rev.  St.,  1899,  §§  3556, 
3557.] 

^  Kansas,  §  118 ;  Nebraska,  §  124. 

^Arkansas,  Sand.  &  Hill's  Dig.,  §  5752, 
with  slightly  different  wording. 

Indiana,  Burns'  St.,  1901,  §  365,  read- 


ing in  part  as  follows :  "  Wlieo  aay 
pleading  is  founded  upon  a  wzittoi  instm- 
ment  or  on  account,  the  original,  or  a 
copy  thereof,  most  be  filed  with  the  fJesd- 
ing.  .  .  .  Such  copy,  of  a  written  instra- 
mentjwhen  not  copied  in  the  pleadings, 
shall  be  taken  as  part  of  the  reoord." 

Iowa,  Code,  1897,  §  3561,  giving  as  one 
ground  for  demurrer,  "  if  founded  on  in 
account  or  writing  as  evidence  of  indebtei}- 
ness,  that  neither  such  writing  or  aoooaot 
or  copy  thereof  is  incorporated  into  or 
attached  to  the  pleading,  or  a  soiBckfifi 
reason  stated  for  not  doing  so." 

Kansas,  Code,  1901,  §  118,  adding  the 
following  clause, "  But  if  the  action,  cood- 
ter-claim  or  set-off  be  founded  upon  a 
series  of  written  instmments  ezecoted  bj 
the  same  person,  it  shall  be  sufficient  to 
attach  and  file  a  copy  of  one  only,  aad  is 
succeeding  causes  of  action  or  defencet 
to  set  forth  in  general  terms  descriptiooi 
of  the  several  instruments  reepectiTdy." 

Kentucky,  Code,  1895,  §  120^  identicsl 
with  the  Arkansas  statute. 

Missouri,  Rev.  St.,  1899,  §  68a  aOovjag 
a  copy  of  an  account  to  be  attached,  at 
pleader's  option,  in  lien  of  setting  fofth 
the  items  in  the  pleading. 

Montana,  Code,  1895,  §  747,  reading  is 
follows :  "  Where  a  cause  of  actios,  de- 
fence or  counter-claim  is  founded  npoa 
an  instrument  for  the  payment  of  money 
only,  the  party  may  set  forth  a  copy  of 
the  instrument,  and  state  that  tlieie  is 
due  him  thereon,  from  the  adverse  pirtr. 
a  specified  sum,  which  he  elaims.  Soch 
an  allegation  is  equivalent  to  settio;  forth 
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§  329.  *  435.  statutory  ProvlsioiiB  Respecting  Amendment. 
Ample  provision  is  made  for  the  amendment  of  pleadings,  either 
at  the  trial  itself,  or  at  any  other  time  in  the  progress  of  the 
cause.  The  following  sections  are  contained  in  all  the  codes, 
with  some  unimportant  verbal  variations  in  a  few  of  them :  ^'  No 
variance  between  the  allegation  in  a  pleading  and  the  proof  shall 
be  deemed  material,  unless  it  have  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defence  upon 
the  merits.  Whenever  it  shall  be  alleged  that  a  party  has  been 
so  misled,  that  fact  shall  be  proved  to  the  satisfaction  of  the 
court,  and  in  what  respect  he  has  been  misled ;  and  thereupon 
the  court  may  order  the  pleading  to  be  amended  upon  such  terms 

the  infltmment   according   to    its   legal  follows :  "  In  an  action,  defence  or  conn- 
effect."  terclaim  founded  upon  an  instrument  for 

Ntw  York^  Code  Civ.  Pro.,  §  534,  iden-  the  payment  of  money  only,  it  shall  be 

tical  with  Montana  statute.  sufficient  for  the  party  to  give  a  copy  of 

Ohio,  Bates'  St.,  1 903,  §  5085,  substan-  the  instrument,  and  to  state  that  there  is 

tially  the  same  as  the  provision  quoted  in  due  to  him  thereon,  from  the  adverse 

the  text,  and  §  5086,  reading  as  follows :  party,  a  specified  sum  which  he  claims." 

"  In  an  action,  counter-claim,  or  set-off,  Wyoming ^  Rev.  St.,  1899,  §  3559. 

founded  upon  an  account,  or  upon  an  in-  In  the  following  States  the  pleader  may 

strument  for  the  unconditional  payment  deliver  a  copy  of  an  account  to  the  adverse 

of  money  only,  it  shall  be  sufficient  for  a  party  within  a  designated  period,  in  lieu 

party  to  set  forth  a  copy  of  the  account  or  of  setting  out  the  items  in  his  pleading : 

instrument,  with  all  credits  and  the  in-  Idaho,   Code    Civ.    Pro.,    1901,   §  3225; 

dorsements  thereon,  and  to  state  that  there  Nevada,    Comp.    Laws,    1900,    §    3151; 

is  due  to  him,  on  such  account  or  instru-  North  Dakota,  Rev.  Codes,  1899,  §  5282  ; 

ment,  from  the  adverse  party,  a  specified  South  Carolina,  Code,  1893,  §  179;  South 

earn,  which  he  claims,  with  interest;  and  Dakota,  Ann.    St,  1901,  §  6129;    Utah, 

when  others  than  the  makers  of  a  promis-  Rev.  St.,  1898,  §  2988 ;  Arizona,  Rev.  St., 

scry  note,  or  the  acceptors  of  a  bill  of  1901,  §  1287  .J 

exchange,  are  parties,  it  shall  be  necessary  For  illustrations,  see  Evans  v.  Cler- 

to  state  the  facts  which  fix  their  liability."  mont,  etc.  Co.,  51  Ind.  160 ;  Excelsior  Dr. 

Oklahoma,  St.,  1893,  §  4001,  reading  in  Co.  v.  Brown,  38  id.  384 ;  Etchison  Ditch- 
part  as  follows :  "  In  an  action,  counter-  ing  Ass*n  v.  Busenback,  39  id.  362 ;  Dob- 
chum  or  set-oft,  founded  upon  an  account,  son  v.  Duckpond  D.  Ass'n,  42  id.  312; 
promissory  note,  bill  of  exchange  or  other  Alspaugh  v.  Ben  Franklin  Dr.  Ass'n,  51 
instrument,  for  the  unconditional  pay-  id.  271  ;  Montgomery  v.  Gorrell,  51  id. 
ment  of  money  only,  it  shall  be  sufficient  309  ;  Brown  v.  State,  44  id.  222  ;  Mitchell 
for  a  party  to  give  a  copy  of  the  account  v.  Am.  Ins.  Co.,  51  id.  396 ;  Hinkle  v.  Mar- 
or  instrument,  with  all  credits,  and  the  gerum,  50  id.  240 ;  Sanford  v.  Wood,  49 
indorsements  thereon,  and  to  state  that  id.  165;  Jagers  r.  Jagers,  49  id.  428 ;  Hays 
there  is  due  him,  on  such  account  or  in-  v.  Miller,  12  id.  187;  Tyler  v.  Kent,  52 
strament,  from  the  adverse  party,  a  speci-  id.  583  ;  Calvin  v.  Woolen,  66  id.  464 
fied  sum,  which  he  claims,  with  interest."  (neglect  to  file  is  cured  by  verdict) ;  Ohio 
Oregon,  Hill's  Laws,  §  83,  allowing  the  &  Miss.  Ry.  Co.  v.  Nickless,  71  id.  271 ; 
pleader  to  set  out  the  items  of  an  account  Surginer  v.  Paddock,  31  Ark.  528;  Han- 
in  the  pleading,  or  to  file  a  copy  thereof,  nibal  &  St.  Jos.  R.  Co.  v.  Enudson,  62 
ftt  his  option.  Mo.  569. 
WiscooMin,  St.,  1898,  §  2675,  reading  as 
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as  shall  be  just."  ^  "  When  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate  amend- 
ment without  costs."  2  "  Where,  however,  the  allegation  of  the 
cause  of  action  or  defence  to  which  the  proof  is  directed  is  un- 
proved, not  in  some  particular  or  particulars,  but  in  its  entire 
scope  and  meaning,  it  shall  not  be  deemed  a  case  of  variance 
within  the  last  two  sections,  but  a  failure  of  proof."  '  Any  plead- 
ing may  be  amended  once  by  the  party  filing  or  serving  it,  as  a 
matter  of  course,  and  without  costs,  and  without  prejudice  to 
proceedings  already  had :  such  amendment  must  be  made  within 
specified  times,  which  differ  in  the  various  codes ;  but  will  not  be 
permitted  if  it  appear  to  be  merely  for  purposes  of  delaj'.*    In 


1  New  York,  §  169  (539) ;  Kannas, 
§  133 ;  Nebraska,  §  188 ;  California,  §  469  ; 
Orei^OD,  §  94;  North  Carolina,  §  128. 

i Arkansas,  Sand.  &  HiU's  Dig.,  §  5764 ; 
Idaho,  Code  Civ.  Pro.,  1901,  §  8237 ;  In- 
diana, Barns'  St.,  1901 ,  §  394 ;  Iowa,  Code, 
1897,  §  3597;  Kentucky,  Code,  1895, 
§129;  Minnesota,  St.,  1894,  §  5262;  Mis- 
Bonri,  Rev.  St.,  1899,  §  655;  Montana, 
Code,  1895,  §  770;  North  Dakota,  Rev. 
Codes,  1899,  §  5293;  Ohio,  Bates'  St., 
§  5294;  Oklahoma,  St.,  1893,  §  4011; 
South  Carolina,  Code,  1893,  §  190;  South 
Dakota,  Ann.  St.,  1901,  §  6140;  Utah, 
Ilev.  St.,  1898,  §  3001;  Washington,  BaL 
Code,  §  4949;  Wisconsin,  St.,  1898, 
§  2669;  Wyoming,  Rev.  St,  1899,  §  3736; 
Colorado,  Code,  1890,  §  78,  in  a  different 
form.] 

«  New  York,  §  170  (540);  Kansas, 
§  134 ;  Nebraska,  §  139 ;  California,  §  470; 
Oregon,  §  95 ;  North  Carolina,  §  129. 

[Arkansas,  Sand.  &  HiU*s  Dig.,  §  5765 ; 
Idaho,  Code  Civ.  Pro.,  1901,  §  3238 ;  In- 
diana,  Bums'  St.,  1901 ,  §  395 ;  Iowa,  Code, 
1897,  §  3598;  Kentucky,  Code,  1895, 
§  130 ;  Minnesota,  St.,  1894,  §  5263 ;  Mis- 
souri, Rev.  St.,  1899,  §  656;  Montana, 
Code,  1895,  §  771 ;  North  Dakota,  Rev. 
Codes,  1899,  §  5294;  Ohio,  Bates'  St., 
§5295;  Oklahoma,  St.,  1893,  §  4012; 
South  Carolina,  Code,  1893,  §  191 ;  South 
Dakota,  Ann.  St.,  1901,  §  6141 ;  Utah,  Rev. 
St.,  1898,  §  3002;  Washington,  Bal.  Code, 
§  4950;  Wisconsin,  St..  1898,  §  2670; 
Wyoming,  Rev.  St.,  1899,  §  3737.] 

•New  York,   §   171    (541);   Kansas, 


§135;  Nebraska,  §  140;  Calif omia,  f  471  ; 
Oregon,  §  96 ;  North  Carolina,  §  130. 

[Arkansas,  Sand.  &  Hill's  Dig.,  §  5766 ; 
Idaho,  Code  Civ.  Pro.,  1901,  §3239;  In- 
diana, Bums'  St.,  1901,  §  396;  lovak. 
Code,  1897,  §  3599 ;  Kentucky,  Code,  1895. 
§  131 ;  Minnesota,  St.,  1894,  §  5264;  Non- 
tana,  Code,  1895,  §  772;  North  Dakott, 
Rev.  Codes,  1899,  §  5295;  Ohio,  Bata' 
St.,  §  5296 ;  Oklahoma,  St.,  1893,  §  4013; 
South  Carolina,  Code,  1893,  §  192;  Sooth 
Dakota;  Ann.  St.,  1901,  §  6142;  Uuh, 
Rev.  St.,  1898,  §  3003;  Washington,  BiL 
Code,  §  4951 ;  Wisconsin.  St.,  1898,  {  2671 ; 
Wyoming,  Rev.  St.,  1899,  §  3738.] 

*  New  York,  §  172  (542,  543,  497t; 
Kansas,  §  136;  Nebraska,  §  141 ;  Cslifor 
nia,  §  472 ;  Oregon,  §  97 ;  North  CmkSua, 
§131. 

[Arizona,  Rev.  St.,  1901,  §1288;  A^ 
kansas.  Sand.  &  KilVa  Dig.,  §  5767;  OAo- 
rado,  Code,  1890,  §  73 ;  Connecticiit,  Geo. 
St,  1902,  §  639 ;  Idaho,  Code  Civ.  Pra, 
1901,  §  3240;  Indiana,  Bums'  St,  1901, 
§397;  Iowa,  Code,  1897,  §  3560;  Ken- 
tucky, Code,  1895,  §  132 ;  Minoeiiota,  St.. 
1894,  §  5265;  Missouri,  Rev.  St,  1899. 
§661;  Montana,Code,1895,§773;Nerids. 
Comp.  Laws,  1900,  §  3162 ;  North  Dskoa, 
Rev.  Codes,  1899,  §  5296;  Ohio,  BsMi' 
St,  §  5111 ;  Oklahoma,  St.,  1893.  §4014; 
South  Carolina,  Code,  1893,  §  193;  Sooth 
Dakota,  Ann.  St.,  1901,  §  6143;  Cub, 
Rev.  St,  1898,  §  3004;  Wisconwn,  Sc. 
1}»98,  §  2685;  Wyoming.  Rev.  St,  J»99. 
§  3585.] 

These  proyiaions  are  sabstaatiaUj  ^ 
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addition  to  this  privilege  of  voluntary  amendment  accorded  to  the 
parties,  the  court  itself  may,  on  motion,  amend  a  pleading,  or  per- 
mit it  to  be  amended,  at  any  stage  of  tl^e  cause,  before  and  in 
most  of  the  States,  after  the  judgment,  on  such  terms  as  may  be 
proper.  This  authority  is  conferred  in  very  broad  terms,  with  the 
limitation,  however,  that  the  cause  of  action  or  defence  shall  not 
be  substantially  changed.  ^  Finally,  all  the  codes  contain  the  fol- 
lowing most  righteous  provision,  which,  as  appears  by  their  re- 
ported decisions,  is  treated  by  the  courts  of  some  States  as  though 
it  were  a  legislative  command  binding  upon  them :  "  The  court 
shall,  in  every  stage  of  an  action,  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  shall  not  affect  the  substantial 
rights  of  the  adverse  party,  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect."  * 

same,  except  in  respect  to  the  time  witbin  ter  judgment;  Oregon,  Hill's  Laws,  §  101, 

which  the  amendment  can  be  made;  they  at  any  time  before  triat  §  102,  —  allowing 

all  permit  one  sach  amendment  bj  the  conrt  to  enlarge  time  limited  by  code; 

party  of  his  own  pleading,  as  a  matter  of  Sonth  Carolina,  Code,  1893,  §  194,  before 

course.  or  after  judgment;  Sonth  Dakota,  Ann. 

1  New  York,  §  173  (723) ;  California,  St.,  1901,  §  6144,  before  or  after  judg- 

§473;  North  Carolina,;  132.  ment;    Utah,    Rev.    St.,    1898,  §    3005, 

[Arizona,  Rer.   St.,  1901,  §  1288,  at  without  limitation  as  to  time;  Washing- 

any  stage  of  the  action ;  Arkansas,  Sand,  ton,  Bal.  Code,  §  4953,  without  limitation 

&  Hill's  Dig.,  §  5769,  at  any  time;  Colo-  as  to  time;    Wyoming,  Rev.    St.,  1899, 

rado,  Code,  1890,  §  75,  without  limitation  §  3588,  before  or  after  judgment;   Wis- 

as  to  time;  Connecticut,  Oen.  St.,  1902,  cousin,  St,  1898,  §  2830,  at  any  stage  of 

§  639, — at  any  time,  §  645, — after  de-  the  action,  before  or  after  judgment.^ 

laalt  before  final  judgment,  §  646,  —  from  *    The  following  is  the  clause  as  found  in 

contract  to  tort,  and  vice  versa,  §  647,  —  all  the  codes  substantially,  and  exactly  in 

from  equitable  to  legal    cause,  and  vice  most  of  them.    The  conrt  may  at  any 

wria;    Idaho,    Code    Civ.    Pro.,    1901,  time  "amend  any  pleading  or  proceeding 

§  3241,  without  limitation  as  to  time ;  In-  by  adding  or  striking  out  the  name  of  any 

diana.  Bums'   St.,  1901,  §  399,  at  any  party;  or  by  correcting  a  mistake  in  the 

time;  Iowa,  Code,  1897,  §  3600,  at  any  name  of  any  party,  or  a  mistake  in  any 

time ;  Kansas,  Code,  1901,  §  139,  before  or  other  respect ;  or  by  inserting  allegations 

after  judgment;  Kentucky,  Code,  1895,  material  to  the  case ;  or,  when  the  amend- 

§134,  at  any  time;  Minnesota,  St.,  1894,  ment  does  not  substantially  change  the 

§  5266,  before  or  after  judgment ;  Mis-  claim  or  defence,  by  conforming  the  plead- 

Bonri,  Rev.  St.,  1899,  $  657,  at  any  time  ing  or  proceeding  to  the  facts  proved." 

before  final  judgment,  §  660,  —  after  final  ^  Nebraska,  §  145 ;  Kansas,  §  140 ;  Ore- 

JQdgmdnt;  Montana,  Code,  1895,  J  "74,  gon,  §  104;  North  Carolina,  §  135. 

without  limitation  as  to  time;  Nebraska,  [Arizona,  Rev.  St.,  1901,  §  1293;  Ar- 

Code,  1901,  §  144,  either  before  or  after  kansas,  Sand.  &  Hill's  St.,  §  5772 ;  Cali- 

i^dgment ;  Nevada,   Comp.  Laws,  1900,  fomia,  §  475,    somewhat   more  specific ; 

§3163,  without . limitation  as  to  time;  Colorado,  Code,  1890,  §  78;  Idaho,  Code 

North  Dakota,  Rev.  Codes,  1899,  §  5297,  Civ.  Pro.,  1901,  §  3243;  Indiana,  Burns' 

Wore  or  after  judgment ;   Ohio,  Bates'  St.,  1901 ,  §  401 ;  Iowa,  Code,  1897,  §  3601 ; 

St,  §  5114,  before  or  after  judgment;  Kentucky,  Code,  1895,  §  134;  Minnesota, 

Oklahoma,  St.,  1893,  §  4017,  before  or  af-  St.,  1894,  §  5269;    Missouri,   Rev.    St, 
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§  330.    *  486.    Order  of  Proposed  Treatment     In  the  important 
discussions  based  upon  the  foregoing  statutory  provisions,  which 
will  form  the  substance  of  the  present  chapter,  the  natural  and 
scientific  order  of  treatment  would  undoubtedly  lead  me  first  to 
develop  the  general  and  essential  principles  upon  which  the  whole 
reformed  theory  of  pleading  is  based,  and  afterwards  to  applv 
these  principles  in  determining  the  rules  that  regulate  the  matter 
and  form  of  the  plaintiff's  complaint  or  petition.    Scientific  method 
must,  however,  be  sometimes  abandoned  from  considerations  of 
convenience  and   expediency ;    and  such  a  course  seems  to  be 
proper  in  this  instance.     In  attempting  to  obtain  a  correct  notion 
of  the  essential  principles  and  doctrines  of  the  new  system,  it  will 
be  necessary  to  fix  the  meaning  of  certain  terms  and  phrases  used 
in  all  the  codes;  and  it  so  happens,  from  the  course  of  judicial 
decisions  involving  the  question,  that  these  very  terms  and  phrases 
can  be  most  advantageously  examined,  and  most  easily  interpreted 
in  connection  with  the  particular  subject  of   "  The  Joinder  of 
Causes  of  Action."     The  entire  discussion  will,  therefore,  be  ren- 
dered simpler,  and  useless  repetition  will  be  avoided,  by  adopting 
the  arrangement  thus  suggested.      In  pursuing  this  plan,  the 
subject-matter  of  the  chapter  will  be  separated  into  the  following 
general  divisions :  (1)  The  joinder  of  different  causes  of  action  in 
one  proceeding;    (2)  the  essential   principles  which  lie  at  the 
foundation  of  the  reformed  system  of  pleading ;  (3)  the  general 
doctrines  and  practical  rules  deduced  from  these  principles,  which 
determine  and  regulate  both  the  external  form  and  the  substsince 
of  the  plaintiff's  complaint  or  petition. 


1899,  §  659  ;  Montana,  Code,  1895,  §  778; 
Nevada,  Comp.  Laws,  1900,  §  3166  ;  New 
York,  Code  Civ.  Pro.,  §  721,  enamerating 
twelve  classes  of  defects  which  shall  not 
effect  the  judgment ;  North  Dakota,  Rev. 
Codes,  1899,  §  5300;  Ohio,  Bates'  St., 
§  5115;  Oklahoma,  St.,  1893,  §  4018; 
South  Carolina,  Code,  1893,  §  197;  South 
Dakota,  Ann.  St.,  1901,  §  6147;  Utah, 
Rev.  St.,  1898,  §  3008;  Washington,  Bal. 
Code,  §  4957  ;  Wisconsin,  St.,  1898,  §  2829 ; 
Wyoming,  Rev.  St.,  1899,  §  3589.  j 

The  foregoing  are  all  the  general  provi- 
sions relating  to  the  plaintiff's  pleading, 
or  to  the  theory  of  pleading  as  a  whole : 
those  relating  to  the  defendant's  pleading, 


to  the  reply,  and  to  the  joinder  of  cnm 
of  action,  are  given  hereafter.  In  s  few  of 
the  codes,  especially  in  thoee  of  lova,  In- 
diana, and  ^fissonri,  there  are  cettsia 
special  clauses  prescribing  what  may  he 
proved  under  the  answer  of  deni^^  w^ 
what  must  be  pleaded  as  new  mstter,  or 
referring  to  some  mere  points  of  detail ' 
as  these  clauses  are  all  embraced  bj  im- 
plication in  the  more  general  prorisioitf 
common  to  all  the  codes,  and  Uios  nuk^ 
no  change  in  the  law  of  the  States  vbere 
they  are  found,  they  axe  surplmage,  as^I  I 
have  not  quoted  them.  Stnuik  v.  Smitlii 
36  Wis.  631. 
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SECTION  SECOND. 

JOINDER  OF  CAUSES  OF  ACTION. 

§  331.    *  437.    Sabaivislons  for  Dlsoossion  herein.      The  discus- 
sion of  this  important  subject  will  be  separated  into  the  following 
subdivisions :     I.  The  statutoiy  provisions  found  in  the  various 
State  codes.    11.  The  forms  and  modes  in  which  a  misjoinder 
naay  occur,  and  the  manner  in  which  it  must  be  objected  to  and 
corrected.     III.  The  legal  import  of  the  term  "  cause  of  action," 
and  the  case  discussed  in  which  only  a  single  cause  of  action  is 
stated,  although  several  different  remedies,  or  kinds  of  relief,  are 
demanded.     IV.  The  legal  import  of  the  term  **  transaction ; " 
discussion  of  the  case  of  *' causes  of  action  arising  out  of  the 
same  transaction,  or  transactions  connected  with  the  same  subject 
of  action."     V.  Instances  in  which  the  proper  joinder  of  causes  of 
action  is  connected  with  the  proper  joinder  of  defendants ;  discus- 
sion of  the  provision  that  aU  the  causes  of  action  must  affect  all 
of  the  parties.     VI.  Instances  in  which  all  the  causes  of  action 
are  against  the  single  defendant,  or  against  all  the  defendants 
alike ;  and  the  only  question  is,  whether  the  case  falls  within  any 
one  of  the  several  specified  classes,  except  the  first  which  em- 
braces those  arising  out  of  the  same  transaction,  etc.     These  sub- 
divisions, I  think,  entirely  exhaust  the  particular  subject-matter 
to  which  this  section  is  devoted. 

I.    The  Statutory  Provisions. 

§  332.  *  438.  Language  of  the  Codes  herein.  The  provision, 
which  is  found  substantially  the  same  —  with  very  slight  modifi- 
cations, if  any  —  in  most  of  the  codes,  is  as  follows :  *'  The  plain- 
tiff may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  heretofore  been  denominated  legal 
or  equitable,  or  both,^  when  they  all  arise  out  of,  1.  The  same 
transaction,  or  transactions  connected  with  the  same  subject  of 

1  QPref erred  Accident  Ins.  Co.  v.  Stone  175,  87  N.  W.  1067;  Swihart  v.  Earless 

(1899),  61  Kan.  48,  58  Fac  986;  Haskell  (1896),  93  Wis.  211, 67  N.  W. 413;  Blakely 

Co.  Bank  v.  Bank  of  Santa  Fd  (1893),  51  v.  Smock  (1897),  96  Wis.  611,  71  N.  W. 

Kan.  39,  32  Pac.  624.     Bat  see  Pietsch  1052;  Lane  v.  Dowd  (1903),  172  Mo.  167, 

V.  Kranse  (1903),  116  Wis.  344,  93  N.  W.  72  S.  W.  632;  Plankinton  v.  Hildebrand 

9;   Beeg    v.   Adams    (1902),    113   Wis.  (1895),  89  Wis.  209,  61  N.  W.  839-3 
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action ;  2.  Contract,  express  or  implied  ;  or,  8.  Injuries,  with  or 
without  force,  to  person  and  proper4y,  or  either ;  or,  4.  Injuries 
to  character ;  or,  5.  Claims  to  recover  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  and  the  rents  and  profits 
of  the  same;  or,  6.  Claims  to  recover  personal  property,  with 
or  without  damages  for  the  withholding  thereof;  or,  7.  Claims 
against  a  trustee,  by  virtue  of  a  contract,  or  by  operation  of  law.^ 
'^  But  the  causes  of  action  so  united  must  all  belong  to  one  of 
these  classes,  and,  except  in  actions  for  the  foreclosure  of  mort- 
gages, must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must  be  separately  stated.^ 

1  f  Boeworth  v.  Allen  (1 901 )»  168  N.  Y.  The  other  canse  of  action  ia  against  CZsrke 

157,  61  N.  E.  16^.    "The  cause  of  action  on    his   guaranty  of   payment.     Tbeie 

to  set  aside  the  contract  may  properly  be  two  causes  of  action  cannot  be  united,  for 

united  with  the  cause  of  action  to  compel  the  obvious  reason  that  each  one  does 

an  accounting  for  the  injurious  results  of  not  afiFect  aJl  the  parties  to  the  action.'* 

the  arrangement  of  which  it  is  a  part,  Planki'nton  v.  Hildebrand  (1895),  89  Wu. 

since  both  causes  of  action  were  founded  209,  61  N.  W.  839;  Gnnderaon  v.  TbooM 

upon  claims  against  trustees,  arising  by  (1894),    87   Wis.    406,  58    N.  W.  750; 

operation  of  law.^J  A.  T.  &  S.  F.  Rid.  Co.  v.  Commr'i  d 

3  Instate  V.  Krause  (1897),  58  Kan.  651,  Sumner  Co.  (1893),  51  Kan.  617,  33  Pac. 

50  Pac.  882  (cause  of  action  on  one  bond  31 2;  Draper  v.  Brown  (1902),  115  Wis.  361, 

of  county  treasurer  cannot  be  joined  with  91    N.  W.   1001 ;  Stewart  r.  RiueiigRD 

cause  of  action  on  another  bond  where  (1902), — Neb. — ,  92  N.  W.  ."^ ;  Hiu;b« 

sureties  are  different);  Barry  v.  Wach-  v.  Hunner  (1895),  91  Wis.  116,  64  N.  ^. 

osky  (1899),  57  Neb.  534,  77  N.  W.  1080.  887;  Blakely  v.  Smock  (1897),  96  Wii 

The  facts  in  this  case  were  as  follows:  611,  71  N.  W.  1052;  Egaard  v.  Dahlke 

James  M.  Barry,  J.   M.   Brannan,  and  (1901),   109   Wis.  366,    85  N.  W.  369; 

C.  D.  Ryan  made  their  non-negotiable  Hilton  v.  Hilton's  Adm'r  (1901),— Ey. 

promissory  note,  and  delivered  the  same  *-,  62  S.  W.  6 ;  Clayton  v.  Citf  of  Hm- 

to  D.  F.  Clarke,  who  was  payee  of  the  derson  (1898),  103  Ky.  228,  44  S.  W.667; 

same.    The  latter,  before  maturity  of  the  ^Thelin  v.  Stewart  (1893),  100  Cal.  37S,94 

note,  seems  to  have  sold  and  delivered  it  Pac.  861 ;  Jamison  v.  Culligan  (1899),  131 

to   the    plaintiff,    and    before  doing    so  Mo.  410,  52  S.  W.  224 ;  Kractioski  v.  Nes- 

"  wrote  his  name  across  the  back  of  the  endorf,  99  Wis.  264, 74  N.  W.  974;  Alldf^ 

note,  and  over  that  he  recited  in  writing  son  v.  Scandia  Bank  (1893),  53  Mina.  191, 

that  he  guaranteed  the  payment  of  the  54  N.    W.   1062;    Carrier   v.  BeraMio 

note."     Wachoeky  brought  suit  on  the  (1898),  104  la.  572,  73  N.  W.  1076;  Me- 

note  making  Barry,  Brannan,  Ryan,  and  Donald  v.  Second  Nat.  Bank  (1898),  106 

Clarke  defendants.     In  the  opinion  the  la.  517,  76  N.  W.  1011  (wheie  the  ois- 

court,  among  other  things,  said :  *'  In  the  juinder  resulted  from  the  causes  of  acfeioe 

case  at    bar  Clarke    did    write  over  his  being  triable  in  different  counties) :  M<n' 

signature  on  this  note  a  guaranty  of  pay-  ton  v.  Western  Union  TeL  Ca  (I90t),  IW 

meut,  and  by  so  doing  he  became  liable  to  N.  C.  299,  41    S.  E.  484;  Plankistoo  t. 

Wachosky  as  a  guarantor  of  this  note.  Hildebrand  (1895),  89  Wis.  209,61  5.W- 

Bat  the  makers  of  the    note  were  not  839 ;  Budde  r.  Bebenack  (1896),  137  Mo 

parties  to  this  contract  of  gnaranty.  ...  179,  38  S.  W.  910;  Estep  v.  Hanmoni 

Wachosky  has,  perhaps,   two  causes  of  (1898),  104  Ky.  144,46  8.  W.  715;  Hivtf" 

action.     One  cause  of  action  is  on  the  den  v.  The  Youghiogheny  &  Lebigh  Cotl 

note  and  against    the   makers  thereof.  Co.  (1901),  Ul  Wia.  545,  87N.  W.47i] 
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In  actions  to  foreclose  mortgages,  the  court  shall  have  power 
to  adjudge  and  direct  payment  by  the  mortgagor  of  any  residue 
of  the  mortgage  debt  that  may  remain  unsatisfied  after  a  sale  of 
the  mortgaged  premises,  in  cases  in  which  the  mortgagor  shall  be 
personally  liable  for  the  debt  secured  by  such  mortgage ;  and  if 
the  mortgage  debt  be  secured  by  the  covenant,  or  obligation, 
of  any  person  other  than  the  mortgagor,  the  plaintiff  may  make 
such  person  a  party  to  the  action,  and  the  court  may  adjudge 
payment  of  the  residue  of  such  debt  remaining  unsatisfied  after  a 
sale  of  the  mortgaged  premises,  against  such  other  person,  and 
may  enforce  such  judgment  as  in  other  cases."  ^ 

1  ^Arizona.  ''Onlysach  canses  of  action  to  recover  specific  personal  property,  with 

may  be  joined  aa  are  capable  of  the  same  or  without  damages  for  the  withholding 

character  of  relief.    Actions  ex  contractu  thereof;  (4)  [5]  Claims  against  a  trustee 

shaU  not  be  joined  with  actions  ex  delicto,  by  virtue  of  a  contract  or  by  operation  of 

In  actiona  ex  delicto  there  shall  not  be  law;  (5)  [6]  Injuries  to  character;  (6)  [7] 

joined  actions  to  recover  for  injuries  to  Injuries   to  person;   (7)  [8]   Injuries  to 

the  person,  to  property,  or  to  character ;  property.    The  causes  of  action  so  united 

but  they  shall  be  sued  for  separately."  must  all  [,  except  in  the  cases  mentioned 

Rev.  St.,  1901,  §  1291.  in  subdivision  one,]  belong  to  one  only  of 

ArkansoM,  "  Several  causes  of  action  these  classes,  and  must  affect  all  the  par- 
may  be  united  in  the  same  complaint,  ties  to  the  action,  and  not  require  different 
where  each  affects  all  the  parties  to  the  places  of  trial,  and  must  be  separately 
action, '  may  be  brought  in  the  same  stated ;  but  an  action  for  malicious  arrest 
county,  be  prosecuted  by  the  same  kind  of  and  prosecution,  or  either  of  them,  may 
proceedings,  and  all  belong  to  one  of  the  be  united  with  an  action  for  either  an 
following  classes :  ( 1 )  Claims  arising  out  injury  to  character  or  to  the  person." 
of  contract,  express  or  implied;  (2)  Claims  The  portions  inclosed  in  brackets  are 
for  the  recovery  of  specific  real  property,  the  portions  added  by  the  Commissioners' 
and  the  rents,  profits,  and  damages  for  Amendment  of  1901.  See  Lewis  o.  Dunne 
withholding  the  same ;  (3)  Claims  for  the  (1901),  134  Cal.  291,  sustaining  technical 
recovery  of  specific  personal  property,  and  objections  to  the  constitutionali^  of  the 
damages  for  the  taking  or  withholding  amended  code.  Code  Civ.  Pro.,  §  427. 
the  same;  (4)  Claims  for  partition  of  real  or  The  paragraph  of  the  text  relative  to 
personal  property,  or  both ;  (5)  Claims  aris-  foreclosure  suits  is  found  in  different  form 
iug  from  injuries  to  character;  (6)  Claims  in  §  726. 

arising  from  injuries  to  person  and  prop-  Colorado,    "  The  plaintiff  may  unite 

erty;   (7)   Claims   against  a  trustee   by  several  causes  of  action  in  the  same  com- 

virtue  of  a  contract  or  by  operation  of  plaint,  when  they  all  arise  out  of  any  one 

law."     Sand.  &  Hill's  Big.,  §  5703.  of  the  following  named  classes :  Provided, 

CaHfomia,    **  The  plaintiff  may  unite  They  affect  ail  of  the  same  parties,  both 

several  causes  of  action  in  the  same  com-  plaintiff  and  defendant,  and  affect  them 

plaint,  where  ^hey  all  arise  out  of :  [(1)  A  in  the  same  character  and  capacity;  and 

single  act  committed  by  the  defendant,  or  provided,  they  do  not  require  different 

several  such  acts  constituting  but  a  single  places  of  trial,  to  wit :  Clcus  First  —  Ac- 

trausaction].    (1)  [2]  Contracts,  express  tions  to   recover  specific  real   property, 

or  implied;  (2)  [3]  Claims  to  recover  spe-  whether  the  same  be  claimed  by  virtue  of 

cilie  real  property,  with  or  without  dam-  superiority  of  title  or  by  superiority  of 

ages  for  the  withholding  thereof,  or  for  possessory  right,  or  on  account  of  unlaw- 

waste  committed  thereon,  and  the  rents  fnl  detainer  or  forcible  entry;  and  with 

and  profits  of  the  same;  (3)  [4]  Claims  such  claims  may  be  united  any  and  all 
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§  333.  *439.  FeatnreB  Common  to  many  Codes.  Stataa  ia 
which  these  Features  are  wanting.  The  scheme  contained  in  aL 
these  codes  is  marked  by  certain  conmion  features,  wldch  shoiul 

claims  for  damages,  for  rents  in  arrear,  or  transactions  connected  vi-ith  the  as? 

for  profits  during  any  unlawful  occupa-  subject  of  action.    The  seToral  csoms  ^Ji 

tion  thereof,  and  for  any  waste  committed  action  so  united  must  all  belaii^  to  ose  cf 

thereon.    Provided,  Th&t  all  such  claims  these  classes,  and,  except  in  actions  fir 

arise  from  the  same  property  for  the  re-  ^the  foreclosure  of  mortgages  or  liens,  racsz 

covery    of    which  the  suit    is    brought,  affect  ail  the  parties  to  the  action,  and  du 

Class  Second  —  Action  to  recover  specific  require  different  places  of  trial,  and  mast 

personal  property  with  which  maybe  joined  be  separately  stated;   and   in    all  cues 

any  and  all  claims  for  damages  for  the  where  several  causes  of  action  are  joiaed 

unlawful  detention  of  the  same,  or  for  the  in  the  same  complaint,  or  as  maner  <^ 

forcible  taking  of  the  same,  including,  in  counter-claim  or  set-off,  in  the  answer,  if 

proper  cases,  claims  for  exemplary  dam-  it  appear  to  the  court  that  they  cannot  t3 

ages;  and  in  case  the  property  cannot  be  be  conveniently  heard  together,  the  coan 

recovered  in  specie,  damages  for  the  un-  may    order  separate  trials  of  any  nth 

lawful  conversion  thereof.      Class  Third  causes  of  action,  or  may  direct  that  asr 

—  All  actions  sounding  only  in  damages,  one  or  more  of  them  be  expung«d  frxa 

whether  the  same  be  for  breach  of  con-  the  complaint  or  answer."    Gen.  St,  1^X2, 

tract,  sealed  or  parol,  express  or  implied,  §  613. 

or  for  injuries  to  property,  person  or  char-  Georgia,    **  All  claims  arising  ex  (xm- 

acter,  or  for  any  two  or  more  of  these  tractu  between  the  same  parties  may  be 

causes,  and  in  all  cases  it  shaU  be  neces-  joined  in  the  same  action,  and  all  daimi 

sary  to  state  separately  in  the  complaint  arising  ex  delicto  may  in  like  manner  be 

the  different  causes  for  which  the  action  is  joined.    The  defendant  may  also  set  iij\ 

brought,  and  in  all  cases  equitable  relief  as  a  defence,  all  claims  against  tfie  pUifi- 

may  be  granted."    §  70.    For  provisions  tiff  of  a  similar  nature  with  the  plaintilTf 

relative  to  foreclosure  suits,  see  §  252.  demand.**    Code,  ld95,  §  4944. 

Connecticut.  "  In  every  civil  action  not  Idaho.  Identical  with  the  proviskna 
brought  before  a  justice  of  the  peace,  the  of  the  California  Code  without  the  por 
plaintiff  may  include  in  his  complaint  tious  added  by  the  Comroinionets'  Amend- 
both  legal  and  equitable  rights  and  causes  ment  of  1901 .  Code  Civ.  Pro.,  1901,  {S805l 
of  action,  and  demand  both  legal  and  For  provisions  relative  to  foreclosure  waaU 
equitable  remedies;    but    where    several  see  §3331. 

causes  of  action  are  united  in  the  same  Indiana.     '*  The  plaintiff  may  nahi 
complaint  they  must  all  be  brought  to  re-  several  causes  of  action  in  the  same  eun- 
cover  either  (1)  upon  contract,  express  or  plaint,  when  they  areindaded  in  either  of 
implied;  or  (2)  for  injuries,  with  or  without  the  following  classes:    FtrtL  Money  de- 
force, to  person  and  property,  or  either,  mauds  on  contract.      Second.  Injaries  to 
including  a  conversion  of  property  to  de-  property.      Third.  Injuries  to  penoo  or 
fendant's  use ;  or  (3)  for  injuries  to  char-  character.    Fourth.  Claims  to  recoTer  tlte 
acter ;  or  (4)  upon  claims  to  recover  real  possession  of  personal  property,  witb  or 
property,  with  or  without  damages  for  the  without    damages   for   the    withhoidisg 
withholding  thereof,  and  the  rents  and  thereof,  and  for  injuries  to  the  pnypertr 
profits  of  the  same ;  or  (5)  upon  claims  to  withheld.      Fifth.  Claims  to  reoorer  tbe 
recover  personal  property  specifically,  with  possession  of  real  property,  with  or  with- 
or  without  damages  for  the  withholding  out  damages,  rents  and  profits  for  tbe 
thereof;  or  (6)  claims  arising  by  virtue  of  withholding  thereof,    and    for  vaae  or 
a  contract  or  by  operation  of  law,  in  favor  damage  done  to  the  land ;  to  make  ptrti> 
of  or  against  a  party,  in  some  representa*  tion  of  and  to  determine  and  qoiet  tb< 
tive  or  fiduciary  capacity;  or  (7)  upon  title  to  real  property.    Sixth.  Clsims  to 
claims,  whether  in   contract,  or  tort,  or  enforce  the  specific  performance  of  coo- 
both,  arising  out  of  the  same  transaction  tracts,  and  to  avoid  contracts  for  bud 
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be  noticed ;  namely,  the  express  provision  for  the  uniting  of  legal 

and  equitable  causes  of  action,  and  the  exceedingly  general  and 

or    mistakes.     Seventh.    Claims  to  fore-  law,"  followed  bj  this  clause :  "  But  the 
clooe  mortgages ;  to  eufoice  op  discharge  causes  of  action  so  united  must  all  belong 
specific    liens ;  to  recover  personal  judg-  to  one  of  these  classes,  and  must  affect  all 
meut  upon  the  debt  secured  by  such  mort-  the  parties  to  the  action,  and  not  require 
gage    or     lien  ;    to  subject   to   sale  real  different  places  of  trial,  and  must  be  sepa- 
property  upon  demands  against  decedents'  rately  stated,  with  the  relief  sought  for 
e:»t£ktes,  when  such  property  has  passed  to  each  cause  of  action,  in  such  manner  that 
heira,    devisees,  or  their  assigns ;  to  mar-  they  may  be  intelligibly  distinguished." 
shal  assets  ;  and  to  substitute  one  person  Bev.  St.,  1899,  §  593. 
to  the   rights  of  another;  and  all  other  Montana.     Identical  with   the   provi- 
cauaes  of  action  arising  out  of  a  contract  sions  of  the  California  Code  without  the 
or  a  duty,  and  not  falling  within  either  of  portions  added    by    the  Commissioners' 
the  foregoing  classes.    But  causes  of  ao-  Amendment  of  1901,  except  that  the  .sec- 
tion so  joined  must  affect  all  the  parties  to  ond  paragraph  reads  as  foUows:  "The 
the  action,  and  not  require  different  places  causes  of  action  so  united  must  all  appear 
of  trial,  and  must  be  separately  stated  and  on  the  face  of  the  complaint  to  belong," 
numbered."    Burns'  St.,  1901,  §  279.  etc.,  the  remainder  being  identical  with 
Iowa.     "  Causes  of  action  of  whatever  the  California   provision.      Code,   1895, 
kind,  where  each  may  be  prosecuted  by  §  672. 

the  same  kind  of  proceedings,  if  held  by  Nebrcaka,    The  enumeration  of  classes 
the  same   party,  and  against    the  same  is  identical  with  that  given  in  the  text, 
party,  in  the  same  rights,  and  if  action  except  that  the  order  of  classes  5  and  6 
on  all  may  be  brought  and  tried  in  that  is  reversed,  the  enumeration   being  fol- 
county,  may  be  joined  in  the  same  peti-  lowed  by  this  clause  :  "  The  causes  of  ac- 
tion ;  bat  the  court  may  direct  all  or  any  tion  so  united,  must  affect  all  the  parties 
portion  of  the  issues  joined  to  be  tried  to  the  action,  and  not  require  different 
separately,  and  may  determine  the  order  places  of  trial."    Code,  1901,  §§  87,  88. 
thereof."     Code,  1897,  §  3545.  Nevada.    Identical  with  the  provisions 
Kansas.    The  enumeration  of  classes  of  the  California  Code,  without  the  por- 
is  identical  with  that  given  in  the  text,  tionsaddedby  the  Commissioners' Amend- 
followed  by  this  clause :  "  But  the  causes  ment    of    1901,   with  very  slight  verbal 
of  action  so  united  must  all  belong  to  one  changes.    Comp.  Laws,  1900,  §  3159. 
of  these  classes,  and  must  affect  all  the  New  York.    "  The  plaintiff  may  unite, 
parties  to  the  action,  except  in  actions  to  in  the  same  complaint,  two  or  more  causes 
enloTce  mortgages  or  other  liens."    Code,  of  action,  wliether  they  are  such  as  were 
§  S3f  Gen.  St.,  1901,  §  4517.  formerly  denominated  legal  or  equitable, 
Kentucky.    Identical,  with  very  slight  or  both,  where  they  are  brought  to  recover 
verbal  changes,  with  the  Arkansas  statute,  as  follows  :  ( 1)  Upon  contract,  express  or 
exclusive  of  subdivision  7.     Code,  1895,  implied ;    (2)  For  personal    injuries,  ex- 
1 83.  cept  libel,  slander,  criminal  conversation, 
Minnesota.     Identical  with  the  provi-  or   seduction;  (3)  For  libel  or  slander; 
sions  of  the  text,  except  that,  in  the  second  (4)  For  injuries   to    real  property;    (.*>) 
paragraph,  the  words  "except  in  actions  Real  property,  in  ejectment,  with  or  with- 
for  the   foreclosure  of    mortgages  "    are  out  damages  for  the  withholding  thereof ; 
omitted.     St.,  1894,  §  5260.    Third  para-  (6)  For    injuries    to    personal   property; 
graph  wanting.  (7)  Chattels,  with  or  without    damages 
Missouri.    The  enumeration  of  classes  for  the  taking  or  detention  thereof ;  (8) 
\%  identical  with  that  given  in  the  text  Upon  claims  against  a  trustee,  by  virtue 
except  the  seventh  class,  which  is  as  fol-  of  a  contract,  or  by  operation  of  law ;  (9) 
lows :  "  Claims  by  or  against  a  party  in  Upon  claims  arising  out  of  the  same  trans- 
some  representative  or  fiduciary  capacity,  action,  or  transactions  connected  with  the 
by  virtue  of  a  contract  or  by  operation  of  same  subject  of  action,  and  not  included 
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vague  clause  permitting  the  union  of  causes  of  action  aiisiiig  out 
of  the  same  transaction,  or  transactions'  connected  with  the  same 

within  one  of  the  foregoiog  sabdiviBioiiB  the  action,  except  in  actions  to  enforce 

of    this  section;  (10)  For    penalties  in-  mortgages  or    other   liens."    Sl,    li^ 

cnrred  under  the  fisheries,  game  and  forest  §  396 1 . 

laws.    But  it  must  appear,  upon  the  face  Oregon,    "  The  plaintifE  may  unite  mr. 

of  the  complaint,  that  all  the  causes  of  ac-  eral  causes  of  action  iu  the  same  compUIux 

tion,  so  united,  belong  to  one  of  the  fore*  when  thej  all  arise  out  of —  (1)  Contmi 

going  subdivisions  of  this  section ;  that  express  or  implied ;  (3)  Injuries,  with  i-r 

thej  are  consistent  with  each  other;  and,  without  force,  to  the  person;  (3)  Injnho, 

except  as  otherwise    prescribed  bj  law,  with  or   without  force,  to  property;  \4f 

that  they  affect  all  the  parties  to  the  ac-  Injuries   to   character;    (5)    Qainu   w 

tion ;  and  it  must  appear  upon  the  face  of  recover  real  property,   with  or   wtthijn: 

the  complaint,  that  they  do  not  require  damages  for  the  withholding  thereof;  (6) 

different  places  of  trial."    Code  Civ.  Pro.,  Claims  to  recover  personal  property,  ^th 

§  4S4,  as  amended  Laws,  1877,  c.  416,  and  or  without  damages  for  the  withholding 

Laws,  1900,  c.  590.  thereof;  (7)  Claims  against  a  trustee,  br 

North    Carolina.    Identical    with    the  virtue  of  a  contract  or  by  operstius  of 

provisions  given  in  the  text.    §  126.  law.    But  the  causes  of  action  so  uiiteJ 

North  IkJcota.    Identical  with  the  pro-  must    all  belong  to  one    only   of  these 

visions  given  in  the  text,  except  that  the  classes,  and  must  affect  all  the  partiei  h* 

words  "  or  waste  committed  thereon  '*  are  the  action,  and  not  require  different  pisec« 

added  to  the  fifth  subdivision.    Rev.  Codes,  of  trial,  and  must  be  separately  suted."* 

1899,  §  5291.  Hill's  Laws,  §  93. 

Ohio,    '*  The  plaintiff  may  unite  several         South   Carolina,     Identical  in  all  n* 

causes   of   action   in  the  same  petition,  spects  with  all  three  paragraphs  given  u 

whether  they  are  such  as  have  heretofore  the  text.    Code,  1893,  §  188. 
been  denominated  legal  or  equitable,  or         South   LkJoota.     Identical   in  all  re> 

both,  when  they  are  included  in  either  of  spects  with  the  three  paragraphs  given 

the  following  classes :  ( 1 )  The  same  trans-  in  the  text,  except  that  to  dsss  5  are 

action ;  (2)  Transactions  connec.ted  with  added  the  words  "  or  for  waste  committexl 

the  same  subject  of  action ;  (3)  Contracts,  thereon."    Ann.  St.,  1901,  §  6138. 
express  or  implied ;  (4)  Injuries  to  person  Utah,    Identical   with    the  firrt  tvo 

and  property,  or  to  either ;  (5)  Injuries  to  paragraphs  of  the  text,  except  that  u> 

character;  (6)  Claims  to  recover  the  pos-  class  5  are  added  the  words  "or  vstfe 

session  of  personal  property,  with  or  with-  committed  thereon."    Paragraph  three  of 

out  damages  for  the  withholding  thereof ;  text,  respecting  mortgage  foreclosiutt,  » 

(7)  Claims  to  recover  real  property,  with  wanting.     Rev.  St,  1898,  §2961. 
or  without  damages  for  the  withholding  Washington.      The     enumeratioo    c/ 

thereof,  the  rents  and  profits  of  the  same,  classes  is  identical  with   the  ttakate  o/ 

and  the  partition  thereof;  (8)  Claims  to  Oregon,  and   is  followed  by  this  claose, 

foreclose  a  mortgage  given  to  secure  the  '*  But  the  causes  of  action  so  united  maft 

payment  of  money  or  to  enforce  a  specific  affect  all  the  parties  to  the  action,  and  not 

lien  for  money,  and  to  recover  a  personal  require  different  places  of  trial,  and  maa 

judgment  for  the  debt  secured  by  such  be  separately  stated."    Bal.  Code,  §  494i 
mortgage  or  lien;  (9)  Claims  against  a  Wisconun.    Identical    with  the  fint 

trustee,  by  virtue  of  a  contract,  or  by  two  paragraphs  of  the  text,  except  lUt 

operation  of  law."    Bates' St.,  1903,  §5058.  the  words,   "except  in  actions  for  the 

Oklahoma,    The  enumeration  of  classes  foreclosure  of  mortgages,"   are  omined 

IS  identical  with  that  of  the  text,  except  from  the  second   paragraph.    St,  l^^* 

that  the   order  of  classes    5   and   6   is  §  2647. 

reversed,  and  the  enumeration  is  followed  Wyoming.    The  enumeration  of  dtf*^ 

by  this  clause :  "  But  the  causes  of  action  is  identical  with  that  of  the  text,  txct^ 

so  united  must  all  belong  to  one  of  these  that  the   order   of   classes   5  ud  6  t^ 

classes,  and  must  affect  all  the  parties  to  reversed,  the  enumeration  being  follovod 
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subject  of  action.  In  a  few  States  these  peculiar  features  are 
wanting;  while  the  other  classes  of  causes  of  action  which  may 
be  joioed  are  substantially  the  same  as  provided  in  the  arrange- 
ment alreadyj;iyen.  This  is  the  case  in  Kentucky,  in  Oregon, 
and  in  California.^  It  should  be  remembered  that  in  Kentucky 
and  in  Oregon  [also  in  Iowa  and  Arkansas]  a  slight  distinction 
between  legal  and  equitable  proceedings  is  preserved ;  and  this 
fact,  doubtless,  accounts  for  the  form  of  the  provision  in  the  codes 
of  those  States.  No  such  distinction  remains  in  California,  and» 
as  has  been  seen  in  a  former  chapter,  legal  and  equitable  causes 
of  action  may  be  united,  according  to  the  established  procedure  in 
that  State,  notwithstanding  the  omission  in  the  clause  expressly 
regulating  such  joinder. 

§  334.    *440.    DepartnreB  from  Orlgixial  Type.     In  other  States, 

the  original  type  set  forth  in  the  New  York  code  has  been  widely 

departed  from.     Thus,  in  Indiana,  an  attempt  is  made  to  enumer- 

ate  and  arrange  the  particular  classes  of  equitable  as  well  as  legal 

causes  of  action  which  may  be  joined.     In  Iowa  the  departure 

from  the  common  type  and  the  changes  of  the  common  law  are 

much  wider,  and  more  radical.     The  code  of  that  State,  as  do  the 

codes  of  Kentucky  and  of  Oregon,  retains  some  slight  separation 

between  legal  and  equitable  actions,  but  permits  all  possible 

actions  that  are  legal,  or  all  that  are  equitable,  to  be  united  in  one 

petition.     The  only  requirement  in  reference  to  their  nature  is,  • 

that  all  causes  of  action  so  united  must  be  in  the  same  kind  of 

proceedings ;  that  is,  all  legal,  or  all  equitable. 

§  335.  *441.  Scope  and  Meaning  of  Statutory  ProvlBlona. 
Difflcultiaa  of  Interpretation.  These  various  statutory  provisions 
^rill  be  examined,  and  the  judicial  interpretation  put  upon  them 
^iU  be  ascertained,  in  a  subsequent  portion  of  the  present  section. 
Their  general  scope  and  meaning,  however,  are  very  plain.  Ex- 
cepting in  Iowa,  a  plaintiff  may  unite  different  causes  of  action  in 
the  one  complaint  or  petition,  under  the  following  restrictions : 
They  must  affect  aU  the  parties ;  they  must  all  be  triable  in  the 
«».me  county;  and  they  must  all  belong  to  one  of  the  various 
specified  classes.     The  result  is,  that  all  the  causes  of  action  so 

^y  this  section,  "  The  caiues  of  action  so    mortgage   forecloeares  in  some  respects 
iiQited  mnst  not  require  different  places  of    similar  to  that  given  in  the  text.    Rev. 
^T^%1,  and.  except  as  otherwise  provided,    St,  1899,  §§  3493,  3494,  3495-3 
^Qst  affect  all  the  parties  to  the  action."         ^  [Lamb  v.  Harbaagh  (1895),  105  CaL 
Following   this  is  a  section  relative  to    680, 39  Fac.  56.^ 

29 
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united  must  be  either  upon  contract,  or  for  injuries  to  person  or 
property,  and  the  like,  unless  they  all  arise  out  of  the  same  tran^ 
action,  or  transactions  connected  with  the  same  subject  of  action. 
This  latter  exception  does  not,  as  has  been  seen,  prevail  in  a  few 
of  the  States ;  but,  where  it  does  prevail,  the  most  incongruous 
and  dissimilar  causes  of  action  may  be  joined,  if  they  arise  out 
of  the  same  transaction,  or  transactions  connected  with  the  same 
subject  of  the  action,  within  the  meaning  of  that  phrase.^  It  i.^ 
evident  that  very  little  difficulty  csui  arise  in  interpreting  and 
applying  most  of  the  classes.  The  real  doubts  and  uncertaintie:^ 
grow  out  of  (1)  the  confounding  the  reliefs  demanded  bj  the 
plaintiff  with  the  cause  of  action  upon  which  such  demand  L< 
based ;  and  this  confusion  is  more  apt  to  exist  in  equity  causes, 
and  especially  in  those  where  legal  relief  is  prayed  for  as  well  as 
equitable ;  (2)  the  clause  permitting  the  joinder  of  causes  of 
action  arising  out  of  the  same  transaction,  etc.  "Transaction' 
has  had  no  technical  legal  meaning,  and  is  a  word  of  veiy  vagut^ 
import  at  best ;  but  this  vagueness  is  largely  increased  by  the 
additional  clause  which  permits  causes  of  action  arising  out  of 
transactions  connected  with  the  same  subject  of  action  to  be 
united.  These  are  the  two  chief,  and  almost  only,  sources  M 
doubt  in  the  practical  construction  of  the  passage  in  question. 
The  first  one  —  the  liability  of  confounding  the  reliefs  demanded 
with  the  causes  of  action  —  may,  of  course,  be  avoided  by  the 
exercise  of  care  and  discrimination:  the  second  is  much  more 
embarrassing,  and  it  is  hardly  possible  that  all  doubt  should  ever 
be  removed  from  the  legal  meaning  of  the  language. 

II.    The  Forms  and  Modes  in  which  a  Misjoinder  may  oeeur,  and 
the  Manner  in  which  it  must  be  objected  to  and  corrected. 

§  336.  *  442.  Separate  Statement  of  DifFerent  Canses  of  Action. 
All  of  the  codes  require  that  the  different  causes  of  action 
should  be  separately  stated.  In  other  words,  each  must  be  set 
forth   in  a  separate  and  distinct  division  of  the  complaint  or 

1  pPoUock  V.    Association   (1896),  48  farther  sam  for  maliciooaly  imticgtis: 

8.  C.  65,  25  S.  E.  977,  quoting  the  text,  the  injunction  proceeding  for  the  poiji^ 

Willeyv.  Nichols  (1898),  18  Wash.  528,  52  of  hanusing   and  injnring  pbintifL*  ^ 

Pac.  237,  to  the  effect  that  "  an  action  demurrable  on  the  ground  of  misjoini^ 

against  the  principal  and  sureties  upon  an  of  actions,  one  being  based  on  cootnct. 

injunction   bond  for  the  penalty  therein  the  other  on  tort."^ 
named  and  against    the    principal   in.  a 
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petition,  in  such  a  manner  that  each  of  these  divisions  might, 
if  taken  alone,  be  the  substance  of  an  independent  action.     In 
fact,  the  whole  proceeding  is  the  combining  of  several  actions  into 
one.    At  the  common  law,  these  separate  divisions  of  the  declara- 
tion were  termed  "  counts ; "  and  that  word  is  still  used  by  text- 
writers  and  judges,  although,  with  one  or  two  exceptions,  it  is 
not  authorized  by  the  codes ;  and  it  tends  to  produce  confusion 
and  misapprehension,  since  the  common-law  ^^ count"  was  sub- 
stantially a  very  different  thing  from  the  "  cause  of  action "  of 
the  new  procedure.     In  one  or  two  States,  the  term  "  paragraph  " 
is  used  to  designate  these  primary  divisions.     The  difificulty  in  the 
use  of  this  term  is  that  it  is  now  very  generally  used  in  England, 
and  in  most  of  the  States  where  the  reformed  sjrstem  prevails,  to 
designate  the  short  sub-divisions,  or  allegations,  of  facts  into  which 
each  cause  of  action  is  separated,  according  to  a  mode  of  plead- 
ing which  has  become  very  common.     The  term  "  cause  of  action  " 
is  perhaps  as  proper  as  any  which  can  be  used  for  the  purpose. 
That  such  a  separation  should  be  made,  and  that  each  distinct 
cause  of  action  should  be  stated  in  a  single  and  independent  divi- 
sion, so  that  the  defendant  may  answer  or  demur  to  it  without 
any  confusion  with  others,  is  plainly  indispensable  to  an  orderly 
system  of  pleading,  and  is  expressly  required  by  all  the  codes ;  ^ 
and  in  some  of  the  States  the  courts  have  strictly  enforced  the 
requirement,  and  liave  thereby  done  much  to  prevent  the  formal 
presentations  of  the  issues  to  be  tried  from  falling  into  that  con- 
fused and  bungling  condition  which  exists  to  so  great  an  extent 
in  certain  of  the  States. 

§  337.  *  443.  How  Question  of  Misjoinder  of  Causes  of  Action 
is  raised.  Effect  of  Sustaining  Demurrer  upon  this  Ground. 
The  special  provisions  respecting  the  manner  of  raising  an 
objection  to  a  misjoinder  of  causes  of  action,  and  the  effect  there- 
of, are  as  follows :  In  all  the  codes  but  two,  it  is  prescribed 
that  the  defendant  may  demur  to  the  complaint,  or  petition,  if  it 
shall  appear  on  the  face  thereof  that  several  causes  of  action  have 
heen  improperly  united ;  that,  if  the  error  does  not  so  appear,  the 
objection  may  be  taken  by  the  answer;  and  that,  if  not  taken 
in  either  of  these  modes,  it  is  waived.^     The  sustaining  of  a  de- 

^  [Haisenbacker  v.  Society  Concordia  are  identical  with  those  which  regulate 

(1899),  71  Conn.  369,  42  Atl.  67.^  the  method  of  objecting  to  a  defect  of 

^  See  these  provisions,  collected  in  the  parties ;  and  the  decisions  already  cited 

text  or  notes,  supra,  §  *433.    These  rules  (§§  ♦206,  *207,  •287),  of  course,  apply  to 
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murrer  upon  this  ground  is  not  fatal  to  the  action  in  all  the 
States.  Several  codes  contain  the  very  just  provisioD,  that, 
when  such  a  demurrer  is  sustained,  the  court  may  simply  order 
the  action  to  be  divided  into  as  many  as  may  be  necessaiy  for  the 
proper  hearing  and  determination  of  the  causes  of  action  set  forth 
in  the  original  pleading.^  The  plaintiff  is  thus  not  thrown  out 
of  court  in  respect  of  any  of  the  causes  of  action  alleged  by  bim ; 
he  is  merely  required  to  separate  the  single  cause  into  the  number 
of  independent  suits  which  he  should  have  originally  brougrht' 

§  33a    *  444.    Bfiect  of  BffiBJolnder  in  some  States.     la   one  (X 

two  States  a  misjoinder  is  attended  with  even  less  serious  con- 
sequences than  this,  the  sole  object  of  the  statutory  provision  on 
the  subject  being  to  secure  a  trial  of  each  cause  of  action  before 
the  proper  tribunal.  In  Iowa  there  can  be  no  misjoinder,  prop- 
erly so  called,  except  by  uniting  a  legal  and  an  equitable  cause  of 
action.  Still,  if  two  legal  causes  are  so  utterly  incongruous  as  to 
prevent  a  trial  of  them  together,  the  court  may  order  them  to  be 
tried  separately.  The  clauses  of  the  Iowa  code  are  found  in  the 
foot-note.^    The  provisions  of  the  Kentucky  code,  in  reference  to 

the  present  sabject-roatter.    If  the  objec-  olina,  §  195.    See  Alexander  o.  Thicker, 

tion  appears  on  the  face  of  the  pleading,  it  30  Neb.  614. 

must  be  raised  by  demarrer,  and  not  by  an-         '  QSolomon  v.  Bates  (1896^,  1 18  N.  C. 

Bwer;  and  this  is  substantially  the  same  311,  24   S.  £.  746:   Where  a  deoiiiRer 

as  saying  that  it  must  always  be  raised  for  misjoinder  of  caoses  is  well  foondeJ, 

by  demnrrer,  because  the  misjoinder  will  the  action  should  not  be  dismisnd  bet 

always  appear  on  the  face  of  the  pleading,  simply  divided  (Code,  J  272).    But  where 

See  James  v.  Wilder,  25  Minn.  305 ;  Mead  there  is  a  misjoinder  both  of  caoses  snJ 

i;.  Brown,  65  Mo.  552 ;  Finley  v.  Hayes,  parties,  the  action  cannot  be  diTided  under 

81  N.  C.  368;  Boon  v.  Carter,  19  Kans.  this  section  of  the  code:   Cmmanie  n 

135;   Keller   v.  Boatman,  49   Ind.   104;  Parker  (1897),  121  N.  C  198,  28  S.  £■ 

Rankin  v.  Collins,  50  id.  158;  Hardy  v.  297;  Morton  v.  Western  Union  Tel.  C& 

Miller,  11  Neb.  395.  (1902),  130  N.  C.  299,  41  S.  £.  4S4.    See 

[^Gardner  v.  Gardner  (1896),  23  Nev.  also  Matthews  v.  Bank  (1901),  60  S.  C 

207,  45  Pac.  139;  Smith  v.  Putnam  (1900),  183,  38  S.   £.  437;   Weeks  p.  McPhifl 

107  Wis.  155,  82  N.  W.  1077;  Porters.  (1901),  128  N.  C.  134,  38  S.  E.  292. 
Sherman  County  Banking  Co  (1893),  36  Gattis  v.  Kilgo  (1899),  125  N.  €.133* 

Neb.  271. 54  N.  W.  424 ;  Beale  v.  Bamett's  34  S.  £.  246 :  Where  a  demnnw  b  si» 

Ad'm  (1901),  Ky.,  64  S.  W.  838;  Murray  tained  on  the  ground  of  misjoinder  d 

r.  Booker  (1900),  Ky.,  58  S.  W.  788 ;  Sick-  causes  of  action,  it  is  within  the  dim:r€m 

man  v.  Wollett  (1903).  —  Colo.  — ,71  Pac.  of  the  judge  to  allow  an  amendment,  iz>^ 

1 107  ;  Ross  V,  Wait  (1894),  4  S.  D.  584,  if  such  amendment  is  not  made  it  becooe» 

57  N.  W.  497  ;  Corbett  r.  Wrenn  (1894),  the  duty  of  the  judge  to  divide  the  aetiog 

25  Ore.  305,  35  Pac.  658.^  on  the  docket  for  separate  trials.] 

1  COhio,  Bates'  St.,  1900,  §  5065;  Wis-         »  [Iowa,  Code  of  1897.  |  3M6:  *T1» 

consin,  St.,  1898,  §  2686;  North  Carolina,  plaintiff  may  at  any  time  before  thefioal 

Code,  §  272;]]  New  York,  §  172  (497);  submission  of  the  case  to  the  jury,  or  tc 

Nebraska,  §  97 ;  Kansas,  §  92 ;  South  Car-  the  court  when  the  trial  is  by  the  eooiti 
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the  remedy  for  a  misjoinder,  are  similar  to  those  of  lowa.^  The 
practice  in  Indiana  differs  from  that  which  prevails  in  the  States 
generally,  and  also  from  that  established  in  Iowa.  A  demurrer 
for  misjoinder  is  permitted ;  but  its  effect  can  never  be  fatal  to 
the  action.  In  fact,  the  matter  seems  to  be  practically  left  in  the 
discretion  of  the  lower  or  trial  court,  and  any  disposition  of  the 
objection  to  a  misjoinder  made  by  it  cannot  be  assigned  as  error 
so  as  to  reverse  a  judgment  on  review.  The  sections  of  the 
Indiana  code  are  quoted  in  the  note.^ 

strike  from  his  petition  any  cause  of  ao-  wood  v.  Parr  (1900),  112  la.  514,  84  N.  W. 
tion  or  part   thereof."     §  3547 :    "  The  528,  where  it  was  held  that  where  a  peci- 
coart,  at  any  time  before  the  answer  is  tion  claimed  judgment  on  a  note  with  in- 
filed,  upon  motion  of  the  defendant,  shall  terest  and  possession  of  wlieat,  there  was 
strike  oat  of  the  petition  any  cause  or  a  misjoinder  of  causes  under  the  Code, 
causes  of  action  improperly  joined  with  §  4164,  providing  that,  in  actions  of  re- 
others."     §  3548 :  "  All  objections  to  the  plevin,  there  could  be  no  joinder  of  any 
misjoinder  of  causes  of  action  shall  be  cause  of  action  not  of  the  same  kind.J 
waived,  nnle^  made  as  provided  in  the  ^  [Kentucky,   Code,  §§  84,   85,   86  Q 
last  preceding  section/'    §  3549 :  "  When  Sale  v,  Critchfield,  8  Bush,  636,  646.    The 
a  motion  is  sustained  on  the  ground  of  defendant  must  move  before  answer  that 
misjoinder  of  causes  of  action,  the  court,  plaintiff  elect  between  the  causes  of  ae- 
on motion  of  the  plaintiff,  shall  allow  him,  tion,  and  strike  out  the  others ;  if  no  such 
with  or  without  costs,  in  his  discretion,  to  motion  is  made,  the  objection  is  waived, 
file  several  petitions,  each  including  such  The  same  rule  prevails  as  to  the  4nisjoiii- 
of  said  causes  of  action  as  may  be  joined,  der  of  parties,  which  is  never  ground  of 
and  an  action  shall  be  docketed  for  each  demurrer ;  defendant  must  move  to  strike 
of  said  petitions,  and  the  causes  shall  be  out  the  improper  parties,  or  else  waive  all 
proceeded  in  without  further  service,  the  objection.    Dean  t;.  English,  18  B.  Mon. 
cuurt  fixing  by  order  the  time  of  pleading  132 ;  Yeates  v.  Walker,  1  Duv.  84. 
therein."]  «  [Burns'  Indiana  St.,  1901,  §  342.] 
This  mode  of  procedure  is  simple,  and  "  The  defendant  may  demur  to  the  corn- 
eminently  just,  and  sweeps  away  a  mass  plaint   when  it  appears    upon    the  face 
of  technical  defences  which  still  disfigure  thereof,  .  .  .  6th,  that  several  causes  of 
the  pure  ideal  of  the  American  system  in  action    have    been    improperly    joined, 
many  States.    For  a  construction  of  these  §  343.  When  a  demurrer  is  sustained  on 
provisions,  see   Hinkle  v,  Davenport,  38  the  ground  of  several  causes  of  action 
Iowa,  355,  358 ;  Cobb  r.  ni.  Cent  R.  Co.,  being  improperly  joined  in  the  same  com- 
38  Iowa,  601,  616 ;  Grant  v.  McCarty,  38  plaint,  the  court  shall  order  the  misjoinder 
Iowa,  468.  to  be  noted  on  the  order-book,  and  cause 
[Bat   see  McDonald  n.   Second  Nat  as  many  separate  actions  to  be  docketed 
Bank  (1898),  106  la.  517,  76  N.  W.  1011,  between  the  parties  as  there  are  causes 
where  it  was  held  that  under  Code,  §  3545,  decided  by  the  court  to  be   improperly 
providing  that  "Causes  of  action  of  what-  joined,  and  each  shall  stand  as  a  separate 
e^er  kind,  ...  if  action  on  all  may  be  action,  and  the  plaintiff  shall  thereupon 
brought  and  tried  in  that  county,  may  be  file  a  separate  complaint  in  each  of  the 
joined  in  the  same  petition,"  there  is  a  above  cases,  to  which  the  defendant  shall 
misjoinder  of  causes  of  action  when  fore-  enter  his  appearance  and  plead  and  go  to 
doBore  is  sought  in  one  petition  of  mort-  trial,  or  suffer  a  default,  in  the  same  man- 
gages  on  two  different  pieces  of   land,  ner  as  in  the  original  action.    §  344.  No 
securing  the  same  debt,  one  piece  of  land  judgment  shall  ever  be  reversed  for  any 
being  in  the  county  of  venue  and  the  error  committed  in  sustaining  or  overrnl- 
other  in  another  county.    See  also  Wedge-  ing  a  demurrer  for  misjoinder  of  causes 
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§  339.    *  445.    Motion  by  Adverse  Party  Requiring  Corractioii  of 

Pleading.  There  is  another  section  found  in  all  the  codes, 
which  has  an  important  bearing  upon  the  subject  under  con- 
sideration in  some  of  its  aspects,  —  that  which  permits  the  cor- 
rection of  pleadings  at  the  instance  of  the  adverse  party  on  his 
motion  by  striking  out  irrelevant  and  redundant  matter,  and  by 
requiring  the  pleading  to  be  made  more  definite  and  certain  bv 
amendment  where  its  allegations  are  so  indefinite  and  uncertain 
that  the  precise  nature  of  the  charge  or  defence  is  not  apparent.^ 

§   340.    *446.    Possible  Forms  of  Misjoinder.      Three  forms  or 
modes  of  alleged  misjoinder  are  possible,  and  they  must  be  ex- 
amined separately  in  respect  to  the  manner  in  which  the  objection 
thereto  should  be  taken.     They  are,  (1)  When  different  c^u^ei 
of  action  which  may  properly  be  united  are  alleged  in  the  one 
complaint  or  petition  not  distinctly  and  separately  as  required  bv 
the  statute,  but  combined  and  mingled  together  in  a  single  state- 
ment.    (2)  When  different  causes  of  action  which  cannot  pro[»- 
erly  be  united  are  alleged  in  the  one  complaint  or  petition,  ami 
are  separately  and  distinctly  stated.     (3)  When  different  causes 
of  action  which  cannot  properly  be  united  are  alleged  in  the  oue 
complaint  or  petition  not  distinctly  and  separately,  but  combinetl 
and  mingled  together  in  a  single  statement.^     These  three  cases 
will  be  examined  in  order. 

§  341.  *  447.  First  Form  of  Sfflsjolnder  not  Ground  of  Demonvr. 
Remedy  Is  by  Motion.  Although  the  sections  of  the  cod&s  de- 
fining what  causes  of  action  may  be  united,  all  require  in  posi- 
tive terms  tliat  when  so  joined  each  must  be  separately  stated,*  it 
is  settled  by  the  weight  of  authority,  and  seems  to  be  the  gen- 
eral rule,  that  a  violation  of  this  particular  requirement  is  not  a 
ground  of  demurrer.    This  conclusion  is  based  upon  the  language 


of  action."  "  §  346.  Where  any  of  the 
matters  enamerated  in  §  [342]  do  not 
appear  on  the  face  of  the  complaint,  the 
objection  (except  for  misjoinder  of  causes) 
may  be  taken  by  answer."  It  is  plain 
from  the  foregoing  that  the  practical 
effect  of  a  successful  demurrer  is  trivial. 
It  compels  the  separation  of  the  action, 
and  the  trial  of  two  or  more  suits  instead 
of  one.  No  discretion  is  left  to  the  court, 
as  in  New  York,  Iowa,  and  other  States ; 
the  court  shall  cause  the  separate  actions 
to  be  docketed.    See  Clark  v.  Lineberger, 


44  Ind.  223,  227,  that  no  objectioo  can  be 
raised  on  appeal 

1  See  su/mi,§*  434. 

»  CLewisw.  Hinson  (1902),64S-C.5:i. 

43  S.  E.  15  (quoting  the  text).] 

»  [Not  so  in  Connecticut  SeeKmps 
W.Walker (1900),  73  Conn.  459,47 AtL 655 
And  in  South  CaroUna,  bj  the  •«  '< 
1898,  it  is  not  necessary,  in  sn  irtioo  t: 
delicto,  to  make  use  of  separate  sMeg»Bo« 
setting  up  actual  and  puniiiw  rfsffl*?" 
Machen  p.  Tel.  Co.  (1902),  63  S.C.5«. 
41  S.  £.  448.3 
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of  the  codes  authorizing  a  demurrer  for  the  reason  that  causes  of 
action  *'  are  improperly  united  in  the  complaint  or  petition."  ^  It 
is  said  that  this  expression  only  points  to  the  case  in  which 
causes  of  action  have  been  embraced  in  one  pleading  which  could 
not  properly  be  joined ;  while  in  the  special  case  under  considera- 
tion it  is  assumed  that  all  the  causes  of  action  may  be  united,  and 
the  only  error  consists  in  the  external  form  or  manner  of  their 
joinder.  The  remedy  is,  therefore,  not  by  a  demurrer,  but  by  a 
motion  to  make  the  pleading  more  definite  and  certain  by  sepa- 
rating and  distinctly  stating  the  different  causes  of  action.^     The 

^  ^his  ground  for  demurrer  applies  to  Tates  (1901),  26  Wash.  50,  66  Pac.  131; 

the  whole  complaint,  and  not  to  one  of  Childs  v.  Kansas  City,  etc.  R.R.  Co.  (1893), 

several  paragraphs:  Gillenwaters  v.  Camp-  117  Mo.  414,  23  S.  W.  373;  City  Carpet 

bell  (1895),  142  Ind.  529,  41  N.E.  1041.]  Beating    Works    v.    Jones    (1894),    102 

2  Bass  r.  Comstock,  38  N.  Y.  21  ;  36  Cal.  506,  36   Pac.  841  (citing  the  text) ; 

How.  Pr.  382,  and  cases  cited ;  Wood  v.  Cargar  v.  Fee  (1894),  140  Ind.  572.39  N.  £. 

Anthonj,    9    How.   Pr.    78;    Hendry  v.  93;  Kearney  Stone  Works  v.  McPherson 

Hendrv,  32  Ind.  349 ;  Mnlholland  v.  Rapp,  ( 1 894),  5  Wyo.  1 78, 38  Pac.  920 ;  Richardson 

50  Mo'  42 ;  Pickering  v.  Miss.  Valley  Nat.  v.  Carbon  Hill  Coal  Co.  (1895),  10  Wash. 

Tel.  Ca,  47  Mo.  457, 460 ;  House  v.  Lowell,  648, 39  Pac.  95  (citing  the  text) ;  A.  T.  &  S. 

43  Mo.  381.    See  Wiles  o.Snydam,  6  N.  Y.  F.  R.  R.  Co.  v.  Comm'rs  of  Sumner  Co. 

Sup.  Ct.  292.     A  different  rule  formerly  (1893),  51  Kan.  617.  33  Pac.  312  ;  Shrigley 

prevailed  in  Missouri,  and  it  was  held  that  v.  Black  (1898),  59  Kan.  487,  53  Pac.  477  ; 

the  error  was  not  only  ground  for  a  de-  Fox  v.  Rogers  (1899),  8  Idaho,  710,  59 

morrer,  but  even  /or  a  motion  in  arrest  of  Pac  538. 

judgment  after  verdict !    McCoy  v.  Yager,  See  late  case  of  Lane  v.  Dowd  (1903),  172 
34  Mo.  134 ;  Clark's  Adm.  v.  Hau.  &  St.  Mo.  167,  72  8.  W.  632,  in  which  the  court 
Jos.  R.  Co.,  36  Mo.  202 ;  Hoagland  v.  Han.  said :  "  There  is  a  long  and  unbroken  line 
&  St.  Jos.  R.  Co.,  39  Mo.  451 ;  Farmers'  of  decisions  drawing  the  distinction  as  to 
Bank  v,  Bayliss,  41    Mo.  274,   284,   per  the  method  of  taking  advantage  of  a  de- 
Holmes  J.    These  prior  cases,  however,  fective  petition.    If  there  are  two  causes  of 
are  expressly  overruled  by  the  more  re-  action  that  can  be  united  in  one  petition, 
cent  decisions  of  the  same   court  cited  but  are  improperly  joined    in  one  count, 
above.      See   also    Freer  v.   Denton,  61  this  defect  is  reached  by  a  motion,  before 
N.  Y.  492 ;  Sentinel  Co.  v.  Thomson,  38  the  trial  is  begun,  to  elect  upon  which 
Wis.  489  ;  Riemer  v.  Johnke,  37  id.  258 ;  cause  of  action  the  plaintiff  will  proceed. 
Hardy  v.  Miller,  11    Neb.  395;  but  see  If    the  petition    contains  two  causes  of 
Watson  V.  San  Francisco  &  H.  B.  R.  Co.,  action  that  are  of  such  character  that  they 
^0  CaL  523.    See,  fnither,  Townsend  v.  cannot  legally  be  joined   in  one  action, 
Bogert,   126    N.   Y.    370;    Ellsworth    i;.  then  demurrer  is  the  proper  pleading  to 
Rossiter,  46  Kan.  237  ;  State  v.  Tittmann,  reach  the  irregularity.     This  is  what  the 
103  Mo.  553.    The  misjoinder  is  waived  cases  cited  by  appellant  hold.     Hence,  as 
by  going  xo  trial  without  objection :  Beers  there  is  no  dispute  on  that  proposition,  it  is 
I'-  Knehn  (Wis.»  Jan.  10.  1893),  .54  N.  W.  unnecessary  to  further  refer  to  those  cases." 
Rep.  109.    If  the  plaintiff  refuse  to  sepa-  But  see  Austin,  Tomlinson,  &  Webster 
rate  and    distinctly  state    the    different  M.  Co.  v.  Heiser  (1894),  6  S.  D.  429,  61 
causes  of  action,  it  is  proper  to  dismiss  N.  W.  445,  citing  the  text ;  Brewer  v.  Mc- 
the  suit,  but  without  prejudice;  so  held  Cain  (1895),  21  Colo.  382,  41   Pac.  822; 
in  Eisenhouer  v.  Stein,  37  Kan.  281.  Jackins  v.  Dickinson  (1893),  39  S.  C.  436, 
[City  of  St.  Louis  v,  Weitzel  (1895),  17  S.  E.  996;  Ponca  Mill  Co.  v.  Mikesell 
130  Mo.  600,  31  S.  W.  1045 ;  Marvin  v.  (1898),  55  Neb.  98,  75  N.  W.  46,  the  court 
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plaintiff  can  thus  be  compelled  to  amend  his  complaint  or  peti- 
tion, and  to  state  each  cause  of  action  by  itself,  so  that  tLc 
defendant  may  deal  with  it  by  answer  or  demurrer  as  the  nattirv 
of  the  case  demands.  It  seems  to  be  the  settled  rule  in  Califor- 
nia, however,  that  the  defect  may  properly  be  taken  advantage  cf 
by  demurrer.^ 

§  342.  *  448.  Remedy  when  Seoond  Form  of  MUJolnder  occurs. 
When  causes  of  action  separately  stated  are  improperly  united  iii 
the  same  complaint  or  petition,  the  rule  which  prevails  in  all  the 
States,  except  in  the  few  whose  special  legislation  has  already 
been  described,  is  the  same  as  that  which  applies  to  the  case  of  a 
defect  of  parties.^  If  the  error  appears  on  the  face  of  the  plead- 
ing, the  defendant  must  demur,  and  cannot  raise  the  objectioii  bv 
answer.^  The  statute  adds,  that,  if  the  error  do  not  thus  appear 
on  the  face  of  the  pleading,  the  defence  may  be  presented  by  the 
answer.     If  the  defendant  omits  to  use  either  of  these  methoi^ 

saying:    "Moreoyer,  only  one  catue   of  lie  to  correct  the  error.    (Compare in:h 

action  ia  in  form  stated.    If  two  were  in  Lane  v.  Dowd,  tupra.)     See  also  Smitn 

fact  included  in  the  arermeuts,  the  remedy  v.  Day  (1901),  39  Ore.  531,  65  Fbc  h^'* 

was  by  motion  to  strike  oat  sarplnsage  or  where  the  ooart  said  that  anon-coit  ifao(L>: 

to  require  the  two  causes  to  be  separately  be  granted  for  misjoinder  of  causes.   Vd- 

stated.    A  demurrer  does  not  reach  the  less  the  proper  objection  is  taken  bj  cf^ 

commingling  of  two  causes  of  action  in  a  tion,  the  defect  of  intermingled  cool:.« 

single  count,  if  they  be,  under  the  code,  is  waived :  Smith  v.  Jones  (1902),— S.  I> 

of  such  character  that  they  may  be  joined."  — ,  92  N.  W.  1084.^ 
See  also  Chicago,  R.  I.  &  Pac  Ry.  Co.  v.         ^  Nevada  Cy.,  etc.  Canal  Co.  r.  Ki<i<: 

O'Neill  (1899),  58  Neb.  239.  78  N.  W.  521  ;  43  Cal.  180,  87  CaL  282 ;  Watson  r.  Sai 

Building  &  Loan  Assn.  v.  Cameron  (1896),  Francisco  &  H.  B.  R.  0>.,  41  CsL  17, 1' ; 

48  Neb.  124,  66  N.  W.  1109;  Ponca  Mill  Buckingham   v.   Watera,    14  CU.   t*^ 

Co.  V.  Mikesell  (1898),  55  Neb.  98, 75  N.  W.  White  v.  Cox,  46  Cal.  169.    In  Wn^r^t 

46 ;  Glover  v.  Remley  (1898),  52  S.  C.  492,  v.  Conner,  34  Iowa,  240,  242,  it  wis  sail 

30  S.  E.  405.  **  If  through  bad  pleading  two  or  mur» 

A    motion   to  strike  out   surplusage  distinct  causes  of  action  or  defences  arc 

would  also  be  proper :  Ponca  Mill  Co.  v.  contained  in  one  division  of  a  petinon  or 

Mikesell  (1898),  55  Neb.  98,  75  N.  W.  46.  answer,  which  is  called  a  Goant,  a  ^t- 

But  a  motion  to  compel  plaintiff  to  elect  murrer  may  be  directed  at  one  of  tbco 

on  which  to  stand  will  not  lie :  Austin,  etc.  if  insufficient  at  law."    In  strietoefi,  it^ 

Co.  i;.  Heiser  (1894),  6  S.  D.  429,  61  N.  W.  objecting  party  ought  first  to  leqaire,  br 

445.    Nor  is  it  ground  for  dismissing  the  motion,  that  the  petition  or  aof«er  b« 

complaint  that  with  one  good  cause  of  properly  divided,  or  an  election  made  W 

action  others  are  mingled:  Matthews  v.  tween  the  causes  of  action  or  the defeaces: 

Bank  (1900),  60  S.  C.  183,  38  S.  E.  437.  but,  omitting  this,  he  may  demur. 

Hayden  r.Pearce  (1898),  33  Ore.  89, 52         <  (^Dudley  v.  Duval  (190$),  S9  Waft 

Pac.  1049.    Where  a  misjoinder  of  causes  528, 70  Pac.  68 ;  Lane  r.  Doird(190S),l'^ 

of  action  appears  on  the  face  of  the  com-  Mo.  167, 72  S.  W.  632;  see  BaodmaaD  ^ 

plaint,  the  plaintiff  should  be  required  to  Davis  (1899),  S3  Mont.  382,59  Pac.  8^] 
elect  on  which  cause  he  will  proceed ;  bat         *  QA  demurrer  for  want  of  anfinfot 

when  the  defect  is  not  apparent  until  the  facts  will  not  reach  this  objection.  Karia 

judgment  is  entered  a  writ  of  review  will  v.  Yates  ( 1901),  26  Wash.  50, 66  Fk.  13^  ] 
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properly,  he  is  deemed  to  have  waived  the  objection.     The  prac- 
tical result  is,  that  a  demurrer  must  always  be  resorted  to,  or  all 
objection  to  such  xxusjoinder  will  be  waived.^      The  demurrer 
may  be  by  any  of  the  defendants ;  ^  and  it  must  be  to  the  entire 
complaint  or  petition,  and  not  to  any  cause  or  causes  of  action 
supposed  to  have  been  improperly  joined.'     To  sustain  a  demur- 
rer for  this  reason,  however,  the  complaint  must  contain  two  or 
more  good  grounds  of  suit  which  cannot  properly  be  joined  in  ^ 
the  same  action.     When  a  complaint,  therefprft.  fionaiftta  of  two  or 
more  counts,  and  one  sets  f ortii  a  good  cause  of  action,  and  an^  > 
other  does  noL  although  it  attempts  to  do  so,  the  pleading  is  not  (^ 
demurrable  on  the  ground  of  a  misjoinder,  even  though  the  causes 
of  action  could  not  have  been  united  had  they  been  sufficiently 
and  properly  alleged.^ 

§  34a  *  449.  RtUe  In  Few  States.  In  a  very  few  States,  how- 
ever, the  practice  is  different,  and  a  demurrer  is  not  permitted  as 
the  remedy  for  a  misjoinder.  It  is  so  in  Kentucky.  The  defend- 
ant must  move  to  strike  out,  or  to  compel  the  plaintiff  to  elect 
which  cause  of  action  he  wiU  proceed  upon,  and  to  dismiss  the 
others ;  and  a  failure  to  make  such  motion  is  a  complete  waiver 
of  the  objection.  The  plaintiff  may  also  at  any  time  before  trial 
withdraw  any  cause  of  action.^    The  sections  of  the  Iowa  code 


e<. 


1  Blowom  V.  Barrett,  37  N.  Y.  434, 436 ; 
Smith  0.  Orser,  43  Barb«  187,  193 ;  Mead 
r.  Bagnall,  15  Wis.  156 ;  Jamison  v.  Gopher, 
35  Mo.  483.  487 ;  Ashby  v.  Winston,  26 
Mo.  210:  Hibeniia  Sav.  Soc.  v.  Ordway, 
38  Cal.  679 ;  Lawrence  v.  Montgomery, 
37  Cal.  183.  See  also  Field  v.  Hnrst,  9 
S.  C.  277 ;  Kversdon  v.  Mayhew,  85  Cal.  1 ; 
[Ross  V.  Jones  (1896),  47  S.  C  211,  25 
S.  E.  59] 

*  Ashby  V.  Winston,  26  Mo.  210.  Tf 
A.  and  B.  are  sned  together  on  several 
causes  of  action,  the  joinder  of  which- 
wonid  have  been  proper  had  the  snit 
been  against  A.  alone,  A.  may  demur  to 
the  misjoinder  of  canses  of  action.  Hoff- 
man 0.  Wheelock,  62  Wis.  434. 

>  Bongher  v.  Scobey,  16  Ind.  151.  154 ; 
and  mnst  be  on  the  specific  ground  of 
the  misjoinder,  —  a  demurrer  for  want  of 
niffident  facta  does  not  raise  the  objec- 
tion :  Cox  V,  West.  Pac.  R.  Co.,  47  CaL 
87, 69,  90;  Remy  v.  Olds,  88  Cal.  537. 

*  TmesdeU  v.  Rhodes,  26  Wis.  215, 


219 ;  Bassett  v.  Warner,  23  Wis.  673,  689, 
690;  Willard  v.  Reas,  26  Wis.  540,  544; 
Lee  V.  Simpson,  29  Wis.  333 ;  Cox  v.  West. 
Pac  R.  Co.,  47  Cal.  87,  89,  90;  Sullivan 
V.  N.  Y.,  N.  H.  &  H.  R.  Co.,  19  Blatchf. 
388 ;  Jenkins  t^.  Thomason,  32  S.  C.  254. 

*  Forkner  v.  Hart,  Stanton's  Code,  p. 
60  ;  Wilson  v.  Thompson,  id.  p.  60 ;  Hart 
r.  Cnndiff,  id.  p.  61 ;  Hord  t^.  Chandler, 
13  B.  Mon.  403 ;  McKee  v.  Pope,  18  id. 
548, 555  ;  Bonney  v.  Reardin,  6  Bnsh,  34  ; 
Dragoo  v.  Levi,  2  Duv.  520;  Chiles  v. 
Drake,  2  Mete.  (Ky.)  146;  Hancock 
».  Johnson,  1  Mete.  (Ky.)  242;  Sale  v. 
Cnitchfleld,  8  Bnsh,  636,  646 ;  Hinkle  v. 
Davenport,  38  Iowa,  355, 858 ;  Cobb  v.  HI. 
Cent.  R.  Co.,  38  Iowa,  601,  616  ;  Grant  r. 
McCarty,  38  Iowa,  468.  If  the  plaintiff 
refnse  to  elect,  the  conrt  cannot  therefore 
.dismiss  the  action,  but  mnst  make  the 
election  for  him.  Sheppard  v.  Stephens 
(Ky.  1887),  2  8.  W.  Rep.  548. 

[Arkansas  also  follows  this  practice. 
Riley  v.  Norman,  39  Ark.  158.     In  Foi^ 
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quoted   in   §  388  show  that  a  similar  practice  esiists  in  that 
State. 

§  344.  *  450.  Remedy  when  Third  Case  of  Misjoinder  ocean. 
The  third  case  presents  some  difficulties.  When  the  complaint 
or  petition  contains  causes  of  action  which  cannot  properly  W 
united,  and  they  are  mingled  and  combined  in  the  same  allega- 
tions, —  in  other  words,  -the  pleading  in^xun,  sets  forth  but  onr 
cause  of  action,  while  in  reality  it  embraces  two  or  more  which 
cannot  be  joined  in  any  form,  —  is  the  defendant's  remedy  bj 
demurrer,  or  by  motion  in  the  first  instance  that  the  pleading  be 
made  more  definite  and  certain  by  separating  the  causes  of  action 
and  by  demurrer  when  such  separation  has  been  accomplished? 
In  Missouri  it  is  definitely  settled  that  the  remedy  is  by  demur- 
rer.^ That  this  is  a  proper  practice  is  implied  with  more  or  less 
distinctness  by  decisions  in  several  other  States.^ 

§  345.  *451.  Anthor's  CriticlBm  and  Suggeation  herein.  There 
are  grave  difiiculties  attendant  upon  the  adoption  of  such  a  rule. 
although  it  seems  to  be  generally  supported  by  the  decided  cases. 
When,  upon  sustaining  a  demurrer  interposed  upon  the  ground  of 
a  misjoinder  of  causes  of  action,  the  action  itself  is  not  defeated 
but  the  causes  of  action  improperly  united  are  merely  separated, 
and  new  actions  corresponding  with  such  division  are  proceeded 
with,  it  would  seem  to  be  a  necessary  prerequisite  that  the  causesi 


dyce  V.  Nix  (1893),  58  Ark.  136,  23  S.  W. 
967,  the  defendant  demurred  for  mis- 
joinder, bat  the  court  considered  the  de- 
murrer as  a  motion  to  strike  and  as  such 
passed  upon  its  merits.  See  also  Rey- 
nolds 17.  Roth  (1895),  61  Ark.  317,  33 
S.  W.  105.] 

^  Molholland  v.  Rapp,  50  Mo.  42; 
Ederlin  v.  Judge,  36  Mo.  350 ;  Young  v, 
Coleman,  43  Mo.  179,  184;  Cheely's  Adm. 
17.  Wells,  33  Mo.  106,  109.  And  see  Pick- 
ering V.  Miss.  Val.  N.  Tel.  Co.,  47  Mo.  457 ; 
House  V.  Lowell,  45  Mo.  381 . 

•-«  Cary  ».  Wheeler,  14  Wis.  281 ;  Bur- 
rows V.  Holderman,  31  Ind.  412  ;  Lane  v. 
State,  27  id.  108,  112;  Fritz  v.  Fritz,  23 
id.  388,  390 ;  Hibemia  Sav.  Soc.  w.  Ord- 
way,  38  Cal.  679  ;  Anderson  v.  Hill,  53 
Barb.  238.  See,  however,  Rogers  i*.  Smith, 
1 7  lud.  323,  per  Perkins  J.,  which  seems  to 
hold  that  the  remedy  should  be  by  motion. 
That  a  demurrer  is  the  proper  remedy  is 


distinctly  held  by  these  later  cases :  ^^ 
berg  w.  Utley,  60  N.  Y .  427,  429 ;  Wlltf  f 
Suydam,  64  id.  173 ;  Liedendoif  r.  Seconal 
Ward  Bk.,  50  Wis.  406 ;  Andereon  r. 
Scandia  Bk.  (Minn.,  May,  1893),  54  X.  ^ 
Rep.  1062 ;  Lamming  v.  Galosbt  (^'-  V 
App.  1892),  31  N.  £.  Rep.  1024. 

[HaskeU  County  Bank  d.  Bank  of 
Santa  Fe  (1893),  51  Kan.  39, 32  Fk  fi^^- 
See  Lane  v.  Dowd  (1903),  172  Mo.  }6:.  :i 
S,  W.  632 ;  Bandmann  p.  D»to  (J8:i9), « 
Mont.  382, 59  Pac.  856,  in  which  the  court 
said :  "  A  motion  to  exclude  eTidenceoi 
an  objection  to  receiving  it,  is  not  the  rem- 
edy for  the  intermingling  io  one  fff^^ " 
several  causes  of  action ;  nor  is  there  kib- 
edy  other  than  demurrer,  by  which  the 
complaint  may  be  attacked  upon  ^ 
ground  that  causes  of  action  are  impivp- 
erly  united."  Plankinton  t.  HiJdeb/tt<i 
(1895),  89  Wis.  209,  61  N.  W.  839] 
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of  action  should  have  been  separately  and  distinctly  stated  in  the 
original  pleading.     To  allow  the  demurrer  to  a  complaint  or  peti- 
tion in  which  several  causes  of  action  are  mingled  up,  and  to 
divide  ibis  mass  of  confused  allegations  into  as  many  complaints 
as  there  are  causes  of  action,  would  seem  to  be  a  work  of  great 
difficulty,  if  not  of  absolute  impossibility.     Again:  it  is  always 
difficult  if  not  impossible  to  determine  with  exactness  whether  a^ 
complaint  or  petition  does  contain  two  or  more  different  causes  of 
action  when  the  allegations  are  thus  combined  into  one  state- 
ment.    If  the  averments  are  found  sufficient  to  express  one  cause 
of  action,  it  may  generally  be  said  that  the  other  averments  are 
mere  surplusage,  which  should  be  rejected  on  a  motion  made  for 
that  purpose,  and  not  the  material  allegations  which  set  forth  a 
second  cause  of  action.      For  these   reasons,  which  are  based 
chiefly  upon  notions  of  convenience,  a  demurrer  does  not  seem  to 
be  an  appropriate  remedy  until  the  causes  of  action  have  been 
separated,  and  it  is  known  with  certainty  what  and  how  many 
they  are.     In  this  case,  therefore,  the  more  convenient  practice 
would  seem  to  be  a  motion  in  the  first  instance  to  make  the  plead- 
ing more  certain  and  definite  by  arranging  it  into  distinct  causes 
of  action,  or  a  motion  to  strike  out  the  redundant  matter  and  sur- 
plusage and  thus  reduce  it  to  a  single  definite  cause  of  action. 
The  latter  order  would  take  the  place  of  a  demurrer ;  the  former 
would  be  followed  by  a  demurrer  after  the  causes  of  action  had 
been  separated.^ 

III.  Meaning  of  the  Term  "  Cai^e  of  Action ;  "  Where  one  Cause 
of  Action  only  is  stated^  although  several  Different  Kinds  of 
Relief  are  demanded. 

§  346.  *  452.  Confounding  "  Cause  of  Action "  witOi  "  Remedy." 
Decisions  herein.  Definition  Obtained  by  Analysis.  The  cause 
of  action  is  very  often  confounded  with  the  remedy.  This  mis- 
take or  misconception  is  peculiarly  apt  to  occur  in  cases  where, 
under  the  code,  the  plaintiff  seeks  to  obtain  legal  and  equitable 
relief  combined,  the  right  to  such  relief  springing  from  the  same 
state  of  facts.  To  avoid  this  tendency  to  confusion,  it  is  abso- 
lutely necessary  to  ascertain  and  fix  with  certainty  the  true  mean- 

'  P^wisr.  Hmson(1902),64S.  C.  571,     Times  Publishing  Co.  v.  Everett  (1894), 
43  S.  E.  15  (qtiotiDg  the  text) ;  Cargar  v,     9  Wash.  518,  37  Pac.  695-3 
Fee  (1894),  140  Ind.  572,  89  N.  £.  93; 
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ing  of  the  term  "  cause  of  action."    The  American  courts  of  the 
present  day  seem  to  avoid  the  announcement  of  any  general 
principle,  or  the  giving  of  any  general  definitions.     While,  there- 
fore, they  have  repeatedly  held  that  but  one  cause  of  action  ins 
stated  in  a  case  before  them,  and  have  carefully  distinguished  it 
in  that  instance  from  the  reliefs  demanded,  they  have  not  at- 
tempted to  define  the  term  '*  cause  of  action  "  in  any  general  and 
abstract  manner,  so  that  this  definition  might  be  used  as  a  test  in 
all  other  cases.     We  shall  obtain  no  direct  help,  therefore,  from 
their  decisions ;  but  they  will  furnish  examples  and  tests  to  de- 
termine whether  any  definition  which  may  be  framed  is  accunte. 
I  shall,  however,  attempt  a  definition  or  description,  basing  it 
upon  an  analysis  of  the  essential  elements  which  enter  into  eveiy 
judicial  proceeding  for  the  protection  of  a  private  right  on  the 
one  side,  and  the  enforcement  of  a  private  duty  on  the  other. 
There  are  such  elements  or  features  which  necessarily  comUne  in 
every  action;  they  are  independent  of  any  judicial  recognitioD: 
they  exist  in  the  very  nature  of  things ;  and,  if  we  can  bj  an 
accurate  analjrsis  discover  these  elements,  we  shall  at  once  have 
obtained  a  correct  notion  of  the  term  '^  cause  of  action." 

§  347.    *  453.    Remedy.      Blemente    of    every    Judicial  Actton 
Blemente  Ctonstitating  Cause  of  AotioiL     Every  action  is  brought 
in  order  to  obtain  some   particular  result  which  we  term  the 
remedy^  which  the  code   calls   the   "relief,"   and  which,  wheu 
granted,  is  summed  up  or  embodied  in  the  judgment  of  the  court. 
This  result  is  not  the  "  cause  of  action  ''  as  that  term  is  used  in 
the  codes.     It  is  true  this  final  result,  or  rather  the  desire  of  ob- 
taining it,  is  the  primary  motive  which  acts  upon  the  will  of  the 
plaintiff  and  impels  him  to  commence  the  proceeding,  and  is  the 
metaphysical  sense  it  can  properly  be  called  the  cause  of  this  ac- 
tion, but  it  is  certainly  not  so  in  the  legal  sense  of  the  phTai^- 
Tliis  final  result  is  the  "  object  of  the  action  "  as  that  term  is 
frequently  used  in  the  codes  and  in  modern  legal  terroinolc^-^ 
It  was  shown  in  the  introduction  that  every  remedial  right  arise:* 
out  of  an  antecedent  primary  right  and  corresponding  duty  sni  a 
delict  or  breach  of  such^rimary  right  and  duty  by  the  person  on 
whom  the  duty  rests.    Every  judicial  action  must  therefore  involve 

1  C" Every  action  U  brought  in  order  not  'the  caose  of  action;'  it  «  ^^ 
to  obtain  some  particnlar  resalt  which  is  the  *  object  of  the  action.' "  WiMiii»  ^ 
termed  the  remedy.    This  final  result  is     Wildman  (1898),  70  Coon.  700»  41  Atl.l] 
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the  following  elements :  a  primary  right  possessed  by  the  plaintiff, 
and  a  corresponding  primary  duty  devolving  upon  the  defendant ; 
a  delict  or  wrong  done  by  the  defendant  which  consisted  in  a 
breach  of  such  primary  right  and  duty ;  a  remedial  right  in  favor 
of  the  plaintiff,  and  a  remedial  duty  resting  on  the  defendant 
springing  from  this  delict,  and  finally  the  remedy  or  relief  itself. 
Every  action,  however  complicated  or  however  simple,  must  con- 
tain these   essential  elements.     Of  these  elements,  the  primary 
right  and  duty  and  the  delict  or  wrong  combined  constitute  the 
cause  of  action  in  the  legal  sense  of  the  term,  and  as  it  is  used 
in  the  codes  of  the  several  States.     They  are  the  legal  cause  or 
foundation  whence  the  right  of  action  springs,  this  right  of  action 
being  identical  with  the  '^  remedial  right "  as  designated  in  my 
analysis.^     In  accordance  with  the  principles  of  pleading  adopted 
in  the  new  American  system,  the  existence  of  a  legal  right  in  an 
abstract  form  is  never  alleged  by  the  plaintiff ;  but,  instead  thereof, 
the  facts  from  which  that  right  arises  are  set  forth,  and  the  right 
itself  is  inferred  therefrom.   [The  cause  of  action,  as  it  appears  in 
the  complaint  when  properly  pleaded,  will  therefore  always  be  the 
facts  from  which  the  plaintiff's  primary  right  and  the  defendant's 
con'esponding  primary  duty  have  arisen,  together  with  the  facts 
which  constitute  the  defendant's  delict  or  act  of  wrong^ 

^  [Jamesoii  r.  Bartlett  (1902),  63  Neb.  oat  of  the  wrong  of  the  defendant,  and  if 

638,  88  N.  W.  860.J  not,  what  that  caoae  of  action  is.     The 

^  P  plaintiffs  are  the  owners  of  a  strip  of  land 

iMeaninff  of  "  CauBe  of  AetUm,"  ^p^,^  ^^^^j,  ^.jj^  defendant  has  wrongfully 

"The  qaestion  is  not  determined  by  entered  and  erected  a  wall  which  is  a  por- 

the  Code  of  Civil  Procednre,  for  though  tion  of  her  house.   The  facts  alleged  show 

in  section  484  it  prescribes  what  separate  one  primary  right  of  the  plaintiffs  and  one 

causes  of  action  may  be  joined  in  the  same  wrong  done  by  the  defendant  which  in- 

coniplaiut,  it  nowhere  assumes  to  define  volves  that  right.   Therefore,  the  plaintiffs 

what  is  a  single  cause  of  action :  "  Reilly  have  stated  but  a  single  cause  of  action, 

tv  Sicilian  Asphalt  Paring  Co.  (1902),  170  no  matter   how  many  forms  and  kinds 

K.  Y.  40,  62  N.  E.  772.  of  relief  they  may  be  entitled  to.    The 

"  We  are  of  the  opinion  that  the  cause  relief  prayed  for,  or  to  which  they  may  be 

of  the  action  consists  of  the  negligent  act  entitled,  is  no  part  of  their  cause  of  action 

which  produced  the  effect,  rather  than  in  j(Pomeroy's  Code  Remedies,  §  *455):" 

the  effect  of  the  act  in  its  application  to  Hahl  v.  Sngo  (1901),  169  N.  T.  109,  62 

different  primary  rights,  and  that  the  in*  N.  E.  135.     *'  In  every  cause  of  action 

jury  to  the  person  and  property  as  a  result  there  must  exist  a  primary  right,  a  corre- 

of  the  original  canse  gives  rise  to  different  sponding  primary  duty,  and  a  failure  to 

items  of  damage : "  King  v.  Chicago,  M.  perform  that  duty : "  South  Bend  Chilled 

&  St.  Paul  Ry.  Co.  (1900),  80  Minn.  83,  82  Plow  Co.  v,  George  C.  Cribb  Co.  (1900), 

N.  W.  1118.  105  Wis.  443.  81  N.  W.  675. 

"  Let  ns  now  see  whether  the  plaintiffs  "  In  applying  the  rule,  some  confusion 

bare  more  than  one  cause  of  action  arising  has  resulted  from  the  neglect  to  define  the 
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§  348.    *  454.    Cause  of  Action  and  Remedial  Right  Differentiated 

Bzamplea.     The  cause  of  action  thus  defined  is  plainly  different 

tenns  *  cause  of  action '  and  '  action ; '  to  Sheppard  a.  Green  (1896),  48  S.  C.  165,  :^' 

which,  therefore,  onr  attention  mnst  be  S.  E.  324.    Smith  r.  Smith  (1897),  50  SC 

first  directed.    The  latter  term  is  very  54, 27  S.  £.  545,  qnotes  the  antbor's  A&2I  v- 

commonly  confounded  with  the  suit  (litis)  sis  of  a  cause  of  action  wicb  appan*?: 

in  which  the  action  is  enforced.     But  this  approval.    Broughel  v.  80.  New  Eng.  Tei 

is  not  the  technical  meaning  of  the  term,  Co.  (1900),  72  Conn.  617, 45  Atl.  435.   "  A 

according  to  which  an  action  is  simply  the  cause  of  action  consists  of  a  right  belong; 

right  or  power  to  enforce  an  obligation,  ing  to  the  plaintiff,  which  has  been  viohtci 

'  An  action  is  nothing  else  than  the  right  by  some  wrongful  act  or  omission  of  l- t 

or  power  of  prosecuting  in  a  judicial  pro-  defendant:  '*  Goodrich i7.  Alfred  (1899),T:! 

ceeding  what  is  owed  to  onsy  —  which  is  to  Conn.   257,  43    Atl.    1041.     Wildmaa  - 

say,  an  obligation.  .  .  .  The  action  there-  Wildman  (1898),  70  Conn.  700,  41  Ad 

fore   springs   from    the    obligation,  and  1,  quotes  from  §*453  of  the  text  and  aiid5 

hence  the  *  cause  of  action  '  is  simply  the  "  Stated  in  brief,  a  cause  of  action  may  '**■ 

obligation.  .  .  .  The  '  cause  of  action '  is  said  to  consist  of  a  right  belonging  tu  lit 

therefore  to  be  distinguished,  also,  from  plaintiff  and  some  wrongful  act  or  ami^ 

the  '  remedy,'  —  which  is  simply  the  means  sion  done  by  the  defendant,  by  which  tku 

by  which  the  obligation  or  the  correspond-  right  has  been  violated." 
ing  action  is  effectuated,  —  and  also  from  "It  is  said,  though,  that  even  if  lU 

the  '  relief '    sought :  '*    Frost    v.  Witter  amendment  set  forth  a  cause  of  actfon,  1: 

(1901),  132  Cal.  421,  64  Pac.  703.     "It  should  have  been  stricken  forthei«a»o 

does  not  appear  from  the  petition  that  the  that  it  set  forth  a  new  and  distinct  caiL«« 

trustees  have  been  in  any  way  extravagant  of  action.    To  determine  this  question  it 

or  negligent  or  dilatory  in  the  perform-  is  necessary    to  ascertain   what  was  the 

ance  of  the  duties  of  their  office,  or  that  cause  of  action  set  forth  in  the  ori^'oaJ 

they  have  violated  any  law  or  contract,  or  petition.    If   the    right  to  recover   tb:> 

caused  any  injury,  or  done  any  wrong,  or  property  in  controversy  upon  the  leg^jJ 

withheld  any  right,  or  that   they   have  title  was  the  cause  of  action  originally »( 

threatened  or  are  about  to  do  any  such  forth,  then  it  would  seem  that  the  amtU- 

thing.    At  least,  some  one  of  these  ele-  ment  did  contain  a  new  cause  of  acti  'o. 

ments  is  essential  to  a  cause  of  action : "  for  it  was  based  upon  an  alleged  right  t" 

Sands    v.  Gund   (1903),  —  Neb.  — ,  93  recover  the  property   upon  an  equitable 

N.  W.  990.     "  As  was  said  in  Bruil  v.  title.    It  needs  no  argument  to  show  thi! 

Northwestern  M.  R.  Ass'n,  72  Wis.  430,  an  equitable  title  is  entirely  sepaiate  aad 

the  words  '  cause  of  action '  .  .  .  include  distinct  from  a  legal  title.    To  say,  how 

the  act  or  omission  without  which  there  ever,  that  the  cause  of  action  set  forth  ia 

would  be  no  cause  of  action  or  right  of  the  original  petition  was    the  right  i 

recovery : "    Hosley    t^.    Wisconsin    Odd  recover  upon  a  legal  title  is  ginog  tli 

Fellows  Mutual  Life  Ins.  Co.  (1893),  86  term  'caose  of  action'   too    restricted  a 

Wis.  463, 57  N.  W.  48.    Threatt  v.  Mining  meaning.     The  cause  of  action  in  such  a 

Co.  (1896),  49  S.  C.  95.  26  S.  E.  970.  case  consists,  not  only  of  the  right  of  tbr 

"  To  borrow  the  phraseology  of  Mr.  plaintiff  but  of  the  wrong  of  the  defeo^i- 

Pomeroy,  the  primary   right,  which  the  ant.    The  right  of  the  plaintiff  coDsiats  ia 

plaintiffs  are  seeking  to  enforce,  is  the  being  entitled  to  the  poaseasioo  of  th« 

right  to  have  the  assets  of  the  estate  of  property  which  is  owned  by  him,  and  th« 

their  alleged  debtor  applied  to  the  pay-  wrong  of  the  defendant  consists  in  ^'* 

ment  of  their  claim,  and  the  breach  of  this  withholding  from  the  plaintiff  that  vhir^ 

primary  right  in  the  modes  stated  in  the  is  rightfully  his.    Under  this  view  of  th^ 

complaint   is    the  delict  complained  of.  matter  the   cause  of  action  set  forth  in 

These  two  things,  says  Mr.  Pomeroy,  in  the  original  petition  was  based  apon  rr* 

his  work  on  Remedies,  according  to  the  facts :  ownership  of  the  propertr  hr  the 

Code    Pleading,  at   page  487,   sec.    453  plaintiff,  and  the  wrongful  withboldijtf  ^ 

[*453],  constitute  the  cause  of  action:**  poeooBsion  by  the  defendants:"  MeOvid- 
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from  the  remedial  right,  and  from  the  remedy  or  relief  itself. 
The  remedial  right  is  the  consequence,  the  secondary  right  which 
springs  into  being  from  the  breach  of  the  plaintiff's  primary  right 

less  r.  Inland  Acid  Co.  (1902),  115  Ga.  ing  to  these  casea,  it  will  be  seen  that  the 

968,  42  S.  £.  449.  term  '  cause  of  action '  is  used   with   no 

**  A  '  caxise  of  action, '  as  the  tenn  is  purpose  to  indicate  a  rule  bj  which  one 

nsed  in  pleading,  is  not  the  naro^  under  cause  of  action  may  be  distinguished  from 

which  a  state  of  facts  may  be  classed,  but  another,  but  merely  with  reference  to  the 

it  consists  of  the  facts  giving  rise  to  the  existence  of  a  cause  of  action.     We  um 

action.     An    action    is  a   proceeding    in  expressions  like  these :  '  A  cause  of  action 

court.     Code,  section  3424.    The  cause  of  for  negligence ; '  '  A  cause  of  action  for 

action  is  the  fact  or  the  facts  that  '  justify  malicious  prosecution ; '  *  A  cause  of  action 

ic    or   show  the  right   to    maintain    it.'  for  desertion.'    They  indicate  the  subject 

Hence,  when  a  material  fact,  necessary  to  or  subject-matter  of  the  action,  but  are 

a  recovery,  is  omitted  from  a  petition,  we  meaningless  as  showing  a  particular  cause 

bay  it  does  not  state  a  cause  of  action,  of  action.     In  Rodgers  v.  Association,  17 

In  5  Am.  &  Eng.  Enc.  Law,  776,  it   is  S.  C.  406,  are  the  following  query  and 

&aUl :  *  The  cause  of  action  is  the  entire  answer :  *  What  is  a  cause  of  action  ?     We 

Btate  of  facts  that  gives  rise  to  an  enforce-  must  keep  in  view  the  difference  between 

able  claim.    The  phrase  comprises  every  the  subject  of  the  action  and  the  cause  of 

fact  which,  if  traversed,  the  plaintiff  must  the  action.    The  subject  of  the  action  was 

prove  in  order  to  obtain  judgment.'    This  what  was  formerly  understood  as  the  sul> 

definition   is   taken,    substantially,    from  ject  matter  of  the  action.  .  .  .  The  cause  of 

the  case  of  Read  v.  Brown,  22  Q.  B.  Div.  the  action  is  the  right  claimed  or  wrong 

128.    In  that  case  it  is  said  that  a  cause  suffered  by  the  plaintiff,  on  the  one  hand, 

of  action  is  '  every  fact  which  it  would  and  the  duty  or  delict  of  the  defendant, 

be  necessary  for   plaintiff  to    prove,    if  on  the  other;  and  thete  appear  by  the /acts 

traversed,  in  order  to  support  his  right  to  of  each  separate  case.    We   have  empbor 

the  judgment  of  the  court.'    It  is  then  sized    closing     words    to     call    especial 

said : '  It  does  not  comprise  every  piece  of  attention  to  the  rule  when   applied  to  a 

evidence  which  is  necessary  to  pj'ove  each  particular  case : "  Box  v.  Chicago,  R.  I.  & 

fact,  but  every  fact  which  is  necessary  to  P.  Ry.  Co.  (1899),  107  la.  660,  78  N.  W. 

be    proved.'      In    Hutchinson    v.    Ains-  694. 

worth,  73  Cal.  452  (15  Fac.   Rep.  82),  "But    neither    the  conception  of  the 
Bpeaking  of  a  cause  of  action  with  ref-  plaintiffs  or  defendant,   nor  the  kind  of 
erence    to  the  statute  of  limitations,    it  relief  prayed,    while    they    may    be  con- 
is  said  :  '  The     facts  upon    which    the  sidered,  is  conclusive  upon  the  court  as  to 
plaintiff's  right  to  sue  is  based,  and  upon  what  the  cause  of  action  is  which  the 
"Which  the  defendant's  duty  has  arisen,  pleading    sets  up.     That  fact   must    be 
coupled  with  the  facts   which  constitute  determined    from    the     pleading     itself, 
the  tatter's  wrong,  make  up  the  cause  of  Upon  a  careful  analysis  of  this  complaint, 
action.'     See   Bruil    v.    Association,    72  we  think  it  quite  clear  that  the  real  cause 
Wis.  430  (39  N.  W.   529),  and  Rapalje  of  action  stated  is   the  violation  by  the 
k  Lawrence,  Law  Dictionary,  180.    Care  trustee  of  his  duty  to  the  cestuis  que  trvst- 
tbould  be  taken  not  to  confuse  the  term  ent  in  indirectly  buying  for   himself  the 
'  cause  of  action '  as  nsed  abstractly  and  trust  property    at  the   executor's  sale : " 
as  Qsed  in  pleading.    In  a  general  sense,  French  v.  Woodruff  (1898),  25  Colo.  339, 
the  term  means'  a  claim  which  may  be  45  Pac.    416.    **The    fonndation   of  the 
enforced.'    Bucklin  v.  Ford,  5  Barb.  393.  cause   of  action  in   both    complaints    is 
'It  18  a  right  which  a  party  has  to  insti-  the  transaction  constituting  the  trust;  the 
tate  and  carry  through  an  action.*    Myer  cause  of  action  in  both  is  the  violation  of 
V.  Van  Collem,  28  Barb.  230.    '  The  right  that  trust ;  and  both  are  equitable  in  char- 
to    proeecnte    an    action    with    effect'  acter."     Mullen   v.    McKim   (1896),  22 
I^ouglas  t;.  Forrest,  4  Biug.  704.    Look-  Colo.  468,  45  Pac.  416.] 
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by  the  defendant's  wrong,  while  the  remedy  is  the  consammation 
or  satisfaction  of  this  remedial  right.     From  one  caose  of  action* 
that  is,  from  one  primary  right  and  one  delict  being  a  breach 
thereof,  it  is  possible,  and   not  at  all  uncommon,  that  two  or 
more  remedial  rights  may  arise,  and  therefore  two  or  more  differ- 
ent kinds  of  relief  answering  to  these  separate  remedial  rights. 
This  is  especially  so  when  one  remedial  right  and  corresponding 
relief  are  legal,  and  the  other  equitable ;  but  it  is  not  confined  to 
such  cases.     One  or  two  very  familiar  examples  will  sofficieDtlr 
illustrate  this  statement,  and  will  show  the  necessity  as  well  as 
the  ease  of  discriminating  between  the  ^*  cause  of  action  "  and  tbe 
remedy.     Let  the  facts  which  constitute  the  plaintifTs  primar? 
right  be  a  contract  duly  entered  into  by  which  the  defendant 
agreed  to  convey  to  the  plaintiff  a  parcel  of  land,  and  full  pay- 
ment by  the  plaintiff  of  the  stipulated  price  and  performance  of 
all  other  stipulations  on  his  part     Let  the  delict  be  a  refusal  by 
the  defendant  to  perform  on  his  part.     This  is  tbe  cause  of  ac- 
tion, and  it  is  plainly  single.     From  it  there  arise  two  remedial 
rights  and  two  corresponding  kinds  of  relief ;  namely,  the  reme- 
dial right  to  a  compensation  in  damages,  with  the  relief  of  actual 
pecuniary  damages ;  and  the  remedial  right  to  an  actual  perform- 
ance of  the  agreement,  and  the  relief  of  an  execution  and  deliv- 
ery of  the  deed  of  conveyance.     If  the  plaintiff  in  one  action 
should  state  the  foregoing  facts  constituting  his  cause  of  action, 
and  should  demand  judgment  in  the  alternative  either  for  dam- 
ages or  for  a  specific  performance,  he  would,  as  the  analysis  above 
given  conclusively  shows,  have  alleged  but  one  cause  of  action, 
although  the  reliefs  prayed  for  would  be  distinct,  and  would  have 
belonged  under  the  old  system  to  different  forums,  —  the  common 
law  and  the  equity  courts.     Again :  let  the  plaintiff's  primary 
right  be  the  ownership  and  right  to  possession  of  a  certain  tract 
of  land,  and  let  the  facts  from  which  it  arises  be  properly  alleged; 
let  the  delict  consist  in  the  defendant's  wrongful  taking  and  re- 
taining possession  and  user  of  such  land  for  a  specified  period  of 
time,  and  let  the  facts  showing  this  wrong  be  properly  averred  in 
the  same  pleading.     Evidently  the  plaintiff  will  have  stated  one 
single  and  very  simple  cause  of  action.    The  remedial  rights  aris- 
ing therefrom,  and  the  remedies  themselves  corresponding  thereto, 
will  be  threefold,  and  all  of  them  legal :  namely,  (1)  the  right  to 
be  restored  to  possession,  with  the  actual  relief  of  restored  pos- 
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session ;  (2)  the  right  to  obtain  compensation  in  damages  for  the 
wrongful  withholding  of  the  land,  with  the  relief  of  actual  pecu- 
niary damages ;  and  (8)  the  right  to  recover  the  rents  and  profits 
received  by  the  defendant  during  the  period  of  his  possession, 
with  the  relief  of  an  actual  pecuniary  sum  in  satisfaction  therefor. 
Here,  also,  the  single  nature  of  the  one  cause  of  action  plainly 
appears,  and  its  evident  distinction  from  the  various  remedial 
rights  and  actual  remedies  which  do  or  may  arise  from  it.^ 

§  349.  *  455.  Test  In  Determining  wliethsr  Dlflbrent  Causes  of 
Action  liave  been  stated.  Caution  in  Applying  Test.  The  result  of 
this  analysis  of  the  necessary  elements  which  enter  into  every 
action  is  simple,  easily  to  be  understood,  and  yet  exceedingly  im- 
portant; and  the  principle  I  have  thus  deduced  will  serve  as  an 
unerring  test  in  determining  whether  different  causes  of  action 
have  been  joined  in  a  pleading,  or  whether  one  alone  has  been 
stated.  Jf  f.hft  fantfl  w.l]ft|jrftd  show  on^  primRry  right  of  the  plain- 
tiff, and  one  wrong  done  by  the  defendant  which  involves  that 
right,  thft   plaintiff  ha^<^  ^^ated  but  a  single  cause  of  action,  no 

nifltti*^  hf^w  TTifti^y  forma  and  kinds  of  relief  he  mfty  fiUin]  that  hft 
is  ftntitlftfl  f/^^  an^  pi^y  ask  to  rfifiover  *   thft  rftliftf  la  nn  part  nf  t.hft 

cause  of  action.  In  applying  this  test,  however,  it  must  be  ob- 
served that  the  single  primary  right,  and  the  single  wrong,  which, 
taken  together,  constitute  the  one  cause  of  action,  may  each  be 
very  complicated.  For  example,  the  primary  right  of  ownership 
includes  not  only  the  particular  subordinate  rights  to  use  the 
thing  owned  in  any  manner  permitted  by  the  law,  but  also  similar 
rights  to  the  forbearance  on  the  part  of  all  mankind  to  molest  the 
proprietor  in  such  use.  The  facts  which  constitute  the  delict 
complained  of  may  embrace  not  only  the  wrongful  obtaining,  and 
keeping  possession,  in  such  a  case  as  the  one  last  supposed,  but 
also  the  procuring  and  holding  deeds  of  conveyance,  or  other 
muniments  of  title,  by  which  such  possession  is  made  possible, 
and  to  appear  rightful.  These  suggestions  are  necessary  to  guard 
against  the  mistake  of  supposing  that  a  distinct  cause  of  action 

^  The  fact  that  the  codes  gcDerally  See  Laroedi'.  Hadson,  57  N.Y.  151,  which 

Mem  to  treat  these  different  claims  for  is  based  entirely  upon  the  language  of  the 

relief  as  distinct  causes  of  action  does  not  statute. 

affect  the  correctness  of  my  analysis ;  they  QChristensen  v.  Hollingsworth  (1898), 

are  phiinly  no  more  than  separate  reliefs  6  Idaho,  87,  53  Pac.  211;  Vermont  Loan  & 

or  remedies  based  upon  the  same  facts  Trust  Co.  v.  McGregor  (1897),  5  Idaho, 

which  coDstitate  a  single  cause  of  action.  320,  51  Fac.  102.J 

30 
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will  arise  from  each  special  subordinate  right  incladed  in  the 
general  primary  right  held  by  the  plaintiff,  or  from  each  partienkr 
act  of  wrong,  which,  in  connection  with  others,  may  make  up  the 
composite  but  single  delict  complained  of.^ 

1  l^Different  Kinds  of  Belief  ftom  one  eU  v.  Fair  Haven  &  W.  R.  Co.  (1900),  T! 

€au9e  of  AotioH.  Conn.  428,  47  Atl.  763 ;  Anglin  r.  Caal-r 

"  The  first  common  groond  of  demurrer  ( 1903),  —  Kj.  —,71  S.  W.  9S6 ;  Mitch^.] 

is  that  several  caases  of  action  are  improp-  v.  New  Farmers'  Bank's  Trustee  \\^)\ 

erly  united.     A  general  rule  governing  —  Ky.  — ,  60  S.  W.  375 ;  Hneston  r.  Mi?- 

such  objections  as  this  is  that  a  complaint  sissippi  &  Rum  River  Boom  Ca  (18^'. 

in  equity  is  not  multifarious  which  presents  76  Minn.  251,  79  N.  W.  92 ;  Chicago.  Ro-:k 

but  one  primary  right  for  enforcement,  or  Island,  &  P.  Rv.  Co.  v.  Haywood  &  Sus 

one  subject   of   action    for  adjudication,  (1897),  102  la.  392,  71  N.  W.  358 ;  Eagit 

though  it  may  pray  for  many  and  various  Iron  Works  v.  Railway  Co.  (1897),  101  Ix 

forms  of  relief,  all  germane  to  that  single  289,  70  N.  W.  193 ;  Glover  v.  Narey  i\9»4j. 

subject  of  the  action,  or  to  the  vindication  92  la.  286,  60  N.  W.  531 ;  Baxter  r.  Cvn^ 

of  that  primary  right:"  Level  Land  Co.  (1898),  71  Conn.  245,41  AU.  803.   Bmsee 

V.  Sivyer  (190iK  112  Wis.  442,  88  N.  W.  Ramsdell  v.  Clark  (1897),  20  Moot  103. 

317 ;  Imperial  Shale  Brick  Co.  v.  Jewett  49  Pac.  591 ;  Craft  Refrigerating  Macki>r 

(1901 ),  169  N.  T.  143, 62  N.  E.  167 ;  White-  0>.  v.  Quinnipiac  Brewing  Ca  (1893).  fA 

head  v.  Sweet  (1899),  126  Cal.  67,  58  Pac.  Conn.  551,  29  Atl.  76,  in  which  the  coait 

376.    See  also  Washington  National  Bank  said :  "  Separate  counts  are  required  f<  r 

V.  Woodrum  (1898),  60  Kan.  34,  55  Pac.  separate  and  distinct  causes  of  action,  bo: 

330;  Sherrin   v.  Flinn   (1900),   155  Ind.  not  for  the  presentation  of  sepante  sai 

422,  58  N.  E.  549 ;   Gunder  v.  Tibbits  distinct  claims  for  relief  founded  on  tbe 

( 1899),  153  Ind.  591,  55  N.  £.  762 ;  Darby  same  cause  of  action  or  transacdon.'' 
V.  M.  K.  &  T.  Ry.  Co.  (1900),  156  Mo.  391,  See  also  Threatt  v.  Mining  Co.  (I8»fit 

57  S.  W.  550 ;  Ptyor  u.  Kansas  Qty  (1899),  49  S.  C.  95,  26  S.  £.  970,  from  whid  the 

153  Mo.  135,  54  S.  W.  499 ;  Rissler  v.  Ins.  following  is  quoted :  *'  The  first  and  secjni 

Co.  (1899).  150  Mo.  366,  51  S.  W.  755;  grounds  of  appeal  are  intended  tosDeft 

Wheeler  Savings  Bank  v.  Tracey  (1897),  error  in  the  refusal  of  the  Circuit  Jodp 

141  Mo.  252,  42  S.  W.  946;  Mcintosh  v.  to  grant  defendant's  motion  to  reqvire  iV 

Rankin  (1896),  134  Mo.  340,  35  S.  W-  plaintiff  to  elect  which  one  of  tbe  serenl 

995 ;  Thompson  v.  Harris  ( 1 902),  64  Kan.  causes  of  action  set  out  in  the  complaiDt  be 

124,  67    Pac   456;    Sheppard   v.  Green  would  go  to  trial  upon.    No  doubt  exitfi 

(1896),  48  S.  C.  165,  26  S.  E.  224,  quoting  that  the    Circuit    Judge  met  this  ifPB« 

the  text;  Adkins  v.  Loucks  (1900),  107  squarely;  he  decided  that  the  oomphict 

Wis.  587,  83  N.  W.  934 ;  Jordan  v.  Estate  stated  but  one  cause  of  actioo.    Wssthis 

of  Warner  (1900),  107  Wis.  539 ;  83  N.  W.  error?  .  .  .  After  all  it  resolves  itself  ioto 

946 ;  Foster  v.  Posson  (1899),  105  Wis.  99,  a  question  of  what  the  compUunt  adaaUj 

81  N.  W.  123;  Perry  v,  Jefferie8(1901),61  alleges,  whether  it   was  one  or  seTeral 

S.  C.  292,  39  S.  E.  315 ;  Matthews  v.  Bank  causes  of  action.    Great  care  most  slwi.ts 

(1901 ),  60  S.  C.  183,  38  S.  E.  437 ;  Day  r.  be  observed  to  grasp  the  qoestioD,  Wbtf 

'Schneider  (1896),  28  Ore.  457,  43  Pac.  right  of  the  plaintiff  has  the  defendsst  tih 

650;  Hough  v.  Hough  (1894),  25  Ore.  218,  vaded?  .  .  .  What  the  plaintiff  to  dwcsM 

35  Pac.  249 ;  Bostick  t;.  Barnes  (1900),  59  at  bar  really  seeks  is  to  prevest  the  d^ 

S.  C.  22,  37  S.  E.  24;  Mew  r.  Railway  fendant,  through  its  milling  opexstiott. 

Co.  (1899),  55  8.  C.  90,  32  S.   E.  828;  from  invading  his  right  of  propeitj.  Tbf 

Sloan  V.  Railway  Co.  (1902).  64   S.  C.  iujury  to  his  bottom  land  isoneelesio: 

389,  42  S.  E.  197 ;  Farley  v.  Basket  and  in  this  invasion  of  his  right  of  propo?' 

Veneer  Co.  (1897),  51  S.  C.  222,  28  S.  E.  the  injury  to  his  right  to  water  his  itoc^ 

193 ;  Jackins  v.  Dickinson  (1893),  39  S.  C.  in  the  stream  is  another  dement;  the  i> 

436,   17    S.  E.   996 ;    Dawson  v.  Marsh  jury  to  pure  air  at  his  home  is  soothe 

(1902),  74  Conn.  498,  51  Atl.  529;  Brock-  element;  the  injury  to  his  IbhingpRn^ 
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'  §  350.  *  456.  Two  or  more  Dlatlnot  Rights  each  Invaded  by  Dia- 
tinct  'Wroaga,  and  two  Righta  Invaded  by  one  and  the  aame  "Wrong, 
or  one  Right  Broken  by  two  Separate  Wrongs.  On  the  other 
hand,  if  the  facts  alleged  in  the  pleading  show  that  the  plaintiff 
is  possessed  of  two  or  more  distinct  and  separate  primary  rights, 
each  of  which  has  been  invaded,  or  that  the  defendant  has  com- 
mitted two  or  more  distinct  and  separate  wrongs,  it  follows  inevi- 
tably, from  the  foregoing  principle,  that  the  plaintiff  has  united 
two  or  more  causes  of  action,  although  the  remedial  rights  aris- 
ing from  each,  and  the  corresponding  reliefs,  may  be  exactiy  of 
the  same  kind  and  nature.  If  two  separate  and  distinct  primary 
rights  could  be  invaded  by  one  and  the  same  wrong,  or  if  the 
single  primary  right  should  be  invaded  by  two  distinct  and  sepa- 
rate legal  wrongs,  in  either  case  two  causes  of  action  would  re- 
sult; a  fortiori  must  this  be  so  when  the  two  primary  rights  are 
each  broken  by  a  separate  and  distinct  wrong. 

§  351.  *  457.  General  Prinoiple  Drawn  from  Analysis  of  Sssen- 
tlal  Elements  of  a  Judicial  Action.  The  general  principle  which  I 
have  thus  drawn  from  an  analysis  of  the  essential  elements  which 
make  up  a  judicial  action  can  be  applied  to  all  possible  cases,  and 
will  furnish  a  sure  and  simple  test  by  which  to  determine  whether 
one  or  more  causes  of  action  have  been  embodied  in  any  complaint 
or  petition.^     The  demand  for  relief  must  be  entirely  disregarded ; 

in  sach  itream  is  another  element ;  the  in-  ing  at  the  whole  pleading,  there  ia  more 

jiuy  to  the  two  neighborhood  roads  is  an-  th^i  em^  primary  right  orea^^f^d  thare^^v 

other  element;  the  injury  to  hia  ditches  fay   vinf<i<H>|j^p      There    may  be    manj 

another  element ;  and  the  injury  to  the  air  piinoy  ^nbiects.  and  facts  may  be  stated 

he  bTeathes  while  in  his  bottom  lands  is  ^i^wtitntiTi^  {nrfapendent  groands  for  re- 

another  element.  All  these  elements  enter  jjfit^either  as  between  the  plaintiff  and  all 

in  to  complete  the  alleged  wrong  to  plain-  the  defendants,  or  the  former  and  one  of 

tiff  by  this  defendant  through  his  milling  the    latter,  or  between  defendants,  and 

operations.    The  Circuit  Jndge  evidently  there  tw  «till  hn^.  a  ainflA  primmy  pn>p/^«A 

took  this  yiew  of  the  complaint  when  he  qf  the  anit.  with  which  •!!  thA  oth^  i^At. 

OTerroled  this  objection  to  it.   We  take  the  torg  ^p^  mn  nnnnt^t^A  um^  \^  reasonably 

lame  yiew  of  this  matter,  and,  therefore,  considered  germane  thereto. —  parts  of  one 

oTennle  these  two  exceptions."  Wildman  entire  subject,  presenting  to  the  court  but 

V.  Wildman  (1898),  70  Conn.  700,  41  AtL  one  primary  ground  for  inyoking  its  juris- 

1 ;  South  Bend  ChiUed  Plow  Co.  v.  George  diction.    That  was  the  rule   before  the 

C.  Cribb  Co.  (1900),  105  Wis.  443,  81  code,  and  it  was  preserved  thereby  in  un- 

N.  W.  839.3  mistakable  language,  as  this  court  has  said 

^  [Ttt*  fo  determine  whether  Plead-  on  «»*«/  occasions : "  Herman  v.  Felthon- 

ingetatee  one,  or  mare  than  one,  Ben  (1902),  114  Wis.  423,  90  N.  W.  432. 

Cause  ofjLetion.  See  also  Level  Land  Co.  v.  Sivyer  (1901), 

"The  test  to  be  applied  in  order  to  de-  112  Wis.  442,  88  N.  W.  317.    "  The  infal- 

tannine  whether  a  complaint  states  more  lible  test,  by  which  to  determine  whether 

than  one  cause  of  action,  is  whether,  look-  a  complaint  states  more  than  one  cause  of 
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whether   single  or  complex,  it  forms  no  part  of,  and    has  no 
effect  upon,  the  ^'  cause  of  action."    Rejecting,  therefore,  all  thuce 

action,  is.  Does  it  present  more  than  end    plemental  answer  the  jadgmeot  in  the 
subject  of  action  or  primary  right  for  ad-     District  Court  »ait,  and  ita 


judication  ?  ...  If  it  stand  that  test,  no  a  bar  to  the  further  maintenaaoe  of  tie 

matter  how  many  incidental  matters  may  action  in  the  Common  Pleaa."    On  the 

be  connected  with  the  primary  right,  ren-  trial  in  the  Supreme  Court  *'  it  was  bek 

dering  other  parties  than  the  main  defend-  that  the  plaintiff's  right  <^  actioo  w 

ant  proper  or  necessary  to  the  litigation  merged  in  the  judgment  recoTered  to  tfie 

for  a  complete  settlement  of  the  contro-  District  Court  and  his  complaint  wa»  d]f> 

versy  as  to  plaintiff,  or  for  the  due  protec-  missed.    The  judgment  entered  upon  this 

tion  of  their  rights  as  against  him  or  direction  was  affirmed  by  the  Appeliate 

between  themselves,  there  is  yet  but  one  Division."    The  Court  of  Appeals,  ictca- 

cause  of  action,  and  a  demurrer  upon  the  iug  the  judgment  appealed  from,  md. 

ground  of  the  improper  joinder  of  causes  *'  The  question  now  before  ua  has  been  tb« 

of  action  will  not  lie : "  Adkins  v.  Loucks  subject  of  conflicting  decisions  in  differeit 

(1900),  107  Wis.  587,  83  N.  W.  934.  jurisdictions.  .  In  . England  it  has  beu 

"  As  has  often  been  said  by  this  court,  held  by  the  Court  of  Appeal^  Locd  Coir 

the  test  of  whether  there  is  more  than  one  ridge.  Chief  Justice,  dissenting,  that  dam 

cause  of  action  stated  in  a  complaint  is  not  ages  to  person  and  to  property,  thuox:'. 

whether  there  are  different  kinds  of  relief  occasioned  by  the  same  wrongfol  act.  giu 

prayed  for  or  objects  sought,  but  whether  rise  to  different  causes  of  acti<»  (Bnuu- 

there  is  more  than  one    primary    right  den  v,  Humphrey,  L.  R.  [14  Q.  B.  P  ] 

sought  to  be  enforced  or  one  subject  of  141) ;  while  in  Massachusetts,  Mianesou. 

controrersy  presented  for  adjudication : "  and  Missouri  the  contrary  doctrine  hai 

South  Bend  Chilled  Plow  Co.  v.  George  C.  been    declared    (Doran    v.    Cohen.  UT 

Cribb  Co.  (1900),.  105  Wis.  443,  81  N.  W.  Mass.  342 ;  King  v.  Chicago,  M.  &  Sl  F 

675.    See  also  Zinc  Carbonate  Co.  v.  The  Ry.  Co.,  82  N.  W.  Rep.  1113;  Voo  ¥n^ 

First  National  Bank  of  Shullsburg  (1899),  stein  v.  Windier,  2  Mo.  App.  598).    Tie 

103  Wis.    125,   79    N.    W.   229;  Gager  argument  of  those  courts  which  maiotui 

r.  Marsden  (1899),  101  Wis.  598,  77  N.  W.  that  an  injury  to  person  and  ^peitj 

922.    In  Threatt  v.  Mining  Co.  ( 1896),  49  creates  but  a  single  cause  of  action  is  tbst 

S.  C.  95,  26  S.  E.  970,  it  is  said :  "  Great  as  the  defendant's  jrrongfnl  act  wsshs^ 

care  must  always  be  observed  to  grasp  the  the  cause  of  action  must  be  inttgl<v  *^^ 

question,  What  right  of  the  plaintiff  has  that  the  different  injuries  occasioD«f  bj  ii 

the  defendant  invaded  ?  "  are  merely  items  of  damage  prooecxii&g 

The  test  prescribed  in  the  text  was  from  the  same  wrong/whfle  that  of  thfi- 

adopted  in  the  case  of  Reilly  v.  Sicilian  English  court  is  that  tt£e  negUgent  ui  U 

Asphalt  Paving  Co.  (1902),  170  N.  Y.  40,  the  defendant  in  itself  ooosttitotesDOCMfe 

62  N.  E.  772.    In  this  case  it  was  claimed  of  action  and  becomes  an  actionable  wror^' 

by  appellant  **  that  while  driving  in  Cen-  only  out  of  the  damage  which  it  caaiei 

tral  Park  in  the  city  of  New  York  both  '  One  wrong  was  done  as  soon  as  tbe 

his  person  and  bis  vehicle  were  injured  in  plaintiff's  enjoyment  of  his  properir  wa^ 

consequence  of    collision    with  a  gravel  substantially  interfered  with.    A  futker 

heap  placed  on  the  road  through  the  neg-  wrong  arose  as  soon  as  the  driving  t^"* 

ligence  of  the  defendant.     Thereupon  he  caused  injury  to  the  plaintiff's  pei»A' 

brought  an  action  against  the  defendant  (Brunsden  n.  Humphrey,  supra).    I  ^^ 

in  the  Court  of  Common  Pleas  to  recover  whether  either  argument  is  coochw^ 

damages  for  the  injury  to  his  person.    Sub-  If,  when  one  person  was  dririag  the  y^^*- 

sequently  he  brought  another  action  in  one  de  of  another,  both  the  driver  asd  ^ 

of  the  District  Courts  in  the  city  of  New  vehicle  were  injured,  there  could  be  b<' 

York  to  recover  for  the  injury  to  his  vehi-  doubt  that  two  causes  of  action  wooU 

de.    In  this  last  action  he  obtained  judg-  arise,  one  in  favor  of  the  person  iajv^ 

ment,  which  was  paid  by  the  defendant,  and  the  other  in  favor  of  the  owner  of  tb» 

Thereafter  the  defendant  set  up  by  sup-  injured  property.    On  the  other  htnd,  if 
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portions  of  the  pleading  which  describe  the  remedy  or  relief  de- 
manded, the  inquiry  should  be  directed  exclusively  to  the  allega- 

botb  the  horse  and  the  vehiclef  hemg  the  faction.    Upon  the  trial  below,  judgment 
property  of  the  same  person,  were  injured,  was  rendered  for  the  full  amount,  and  de- 
there  would  be  bat  a  single  cause  of  action  fendant  appeals."    In  the  course  of  the 
for  the   damage  to  both.    If,  while  in-  opinion  it  is  said :  *'  The    learned    trial 
jury  to  the  horse  and  vehicle  of  a  person  judge,  in  a  carefullj  written   memoran- 
gives  rise  to  bat  a  single  cause  of  action,  dam,  based  his  decision  npon  the  proposi* 
injarj  to  the  vehicle  and  its  owner  gives  tion  that  at  the  common  law  every  person 
rise  to  two  caoses  of  action,  it  must  be  was  possessed  of  two  distinct   primary 
becanae  there  is  an  essential  difference  rights,  —  the  right  of  personal  security 
between  aii.injai'y  to  the  person  and  an  and  the  right  of  private  property,  — and  ^ 
iojoiy  to  property  that  makes  it  iniprac-  that  a  distinct  cause  of  action  arose  from 
ticable  or,  at  least,  very  inconvenient  in  an  infringement   of  either.     And,  it  is 
the  administration  of  justice  to  blend  the  argued,  these  rights  have  been  carried 
two.     We  think  there  is  such  a  distinc-  into  our  system    of   jurisprudence,  and 
tion.  .  .  .  While  some  of  the  difficulties  remedies  provided  for  their  preservation  ; 
in  the  joinder  of  a  claim  for  injury  to  the  that  the  constitution  guarantees  a  certain 
person  and  one  for  injury  to  the  property  remedy  by  the  law  for  injuries  thereto ; 
in  one  canse  of  action  are  created  by  our  that  statutes  have  been  enacted  with  the 
Btatntory  enactments,  the  history  of  the  special  purpose  of  keeping  these  rights 
common  law  shows  that  the  distinction  separate  and  distinct,  in  order  that  the 
between  torts  to  the  person  and  torts  to  remedy  for  an  infringement  of  each  may 
property  has  always  obtained.  .  .  .  There-  be  enforced  without  reference  to  the  other, 
fore,  for  reason  of  the  great  difference  as  the  statute  of  limitations  .  .  . ;  also, 
between   the  rnles  of  law  applicable  to  the  statute  providing  what  causes  of  ac- 
injuriea  of  the  person  and  those  relating  tions  survive.     Counsel  for  respondent, 
to  in  juries  to  property,  we  conclude  that  taking  this  distribution  of  primary  rights 
(in  injury  to  person  and  one  to  property,  as  a  basis,  have  ar<rued  ably  that  it  neces- 
though  resulting  from  the  same  tortious  sarily  follows  that  the  canse  of  action  in 
act,  constitute  different  causes  of  action^^  this  case  did  not  consist  of  the  act  of  ueg- 
To  the  same  effect,  see  Watson  v.  Rail-  ligence  on  the  part  of  the  defendant  in 
way  Co.  (1894),  8  Tex.  Civ.  App.  144,  27  injuring  the  plaintiff  and  his  property,  but 
S.  W.  924.  the  cause  of  action  arose  from  the  results 
The  author's  test,  however,  was  rejected  of  the  act ;  that  instantly  npon  the  strik- 
in  King  v.  Chicago,  M.  &  St.  P.  Uy.  Co.  ingand  throwing  of  plaintiff  by  the  engine 
(1900),  80  Minn.  83,  82  N.  W.  1113.    In  the  canse  of  action  arose  for  injury  to  his 
this  case  the  facts  were  as  follows :  *'  Plain-  person,  and  another  cause  arose  as  soon  as 
tiff,  while  riding  in  and  driving  his  wagon  plaintiff's  enjoyment  of  his  property  was  in- 
across  defendant's  tracks,  was  run  into  by  terfered  with.  .  .  .  We  are  of  the  opinion 
defendant's  train.     As  a  result,  he  was  that  the  cause  of  the  action  y^n^^ffta  of  thft 
personally  injured,  and  the  wagon  and  negligent  act  which  produced  the  effect. 
borses  and  harness  were  dama<;ed.   There-  rather  than  in  the  effect  of  the  act  in  its 
after  plaintiff  brought  an  action  against  application  to  different  primary  rights, 
defendant  to  recover  for  the  injuries  suf-  and  that  the  injury  to  the  person  and 
fered  in  his  person,  and  secured  a  judg-  property  as  a  result  of  the  original  canse 
ment  for  $1,000.    While  that  action  was  gives  rise  to  different  items  of  damage. 

still  pending  on  appeal  in  this  court The  views  we  have  adopted  seem  to 

plaintiff  commenced  the  present  proceed-  us  more  in  harmony  with  the  tendency 

ing  to  recover  the  damage  sustained  by  towards  simplicity  and  directness  in  the 

the  injury  to  the  horses,  wagon,  and  har-  determination    of    controversial    rights, 

ness,  alleged  to  be  $225.    As  a  defence  to  That    rule    of    construction    should    be 

this  action,  defendant  pleaded  the  former  adopted  which   will   most   speedily  and 

lodgment  as  a  bar,  and,  by  an  amendment  economically  bring  litigation  to  an  end, 

later,  pleaded  its  full  payment  and  satis-  if  at  the  same  time  it  conserves  the  ends 
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tions  of  fact  which  set  forth  the  primary  right  of  the  plaintiff  and 
the  wrong  done  by  the  defendant.  If  one  such  right  alone,  how- 
ever comprehensive,  is  asserted,  and  if  one  such  wrong  alone, 
however  complex,  is  complained  of,  but  one  cause  of  actioD  b 
alleged.^  If  the  examination  discloses  more  than  one  distinct  and 
independent  primary  right  held  by  the  plaintiff,  and  all  of  them 
invaded  by  the  defendant,  or  more  than  one  distinct  and  inde 
pendent  wrong  done  by  the  defendant  to  the  plaintiff's  primary 
right  or  rights,  then  the  complaint  or  petition  has  united  different 
causes  of  action,  and  the  rules  which  control  their  joinder  are 
brought  into  operation.^ 

of  justice.     There  is  Dothing  to  be  gained  764,  33  Pac.  -^67  ;  HojGtman  v.  HoSminV 

in  splitting  up  the  rights  of  an  injured  Execator  (1894)»  126  Ma  486,  29  S.  W. 

party  as  in  this  case,  and  mach  may  be  603 ;  Wheeler   Sarings  Bank  v.  Tnaj 

saved  if  one  action  is  made  to  corer  the  (1897),  141  Mo.  252,  42  S.  W.  946;  Wtli- 

subject."     Judgment  reversed.     See  also  man  v.  Wildman  (1898),  70  Conn.  700.41 

Foerst  v.  Kelso^  (1901),   131  Cal.  376,  63  Atl.  1.^ 

Pac.  681 ;  and  Hanson  o.  Anderson  (1895),         ^  See  Davenport  p.  Mumy,  €8  Mo. 

90  Wis.  195,  62  N.  W.  1055.  198;  Donovan  v.  Dunning,  69  id.  43^; 

Young  V.  Young,  81  N.  C.  91.    As  ezam- 

1  ISplUHng  a  "CaMBB  of  Action.'*  pi^g  of  only  one  cause  of  action,  altboo^h 

"  The  rule  is  that  a  single  or  entire  several  distinct  reliefs  are  aaked  and  ob- 

cause  of  action  cannot  be  subdivided  into  tained,  see  the  following  cases :  People  r. 

several  claims  and  separate  actions  main-  Tweed,  63  N.  Y.  194,  5  Hun,  353;  Haines 

tained  thereon.  '^Secor  v.  Sturgis,  16  N.  Y.  v.  HoUister,  64  N.  Y.  1 ;  fioardman  r.  Lake 

548 ;  Nathans  o.  Hope,  77  N.  Y.  420.     As  Shore  &  M.  S.  Ry.  Co.,  84  N.  Y.  157 ;  Ti»- 

to  this  principle  there  is  no  dispute:"  dalet;.  Moore, 8  Hun,  19;  Skidmoier. Oii- 

ReiUy  v.    Sicilian    Asphalt   Paving  Co.  lier,  8  id.  50 ;  Walters  v.  ContiDeDtal  Jas, 

(1902),  170  N.  Y.  40.  62  N.  E.  772.     See  Co.,  5  id.  343 ;  Young  v.  Drake,  8  id.  61 : 

to  same  effect,   Brunsden  v.   Humphrey  Prentice  v.  Jansen,  7  id.  86 ;  Van  Ws^em 

(1884),  L.  R.  [14  Q.  B.  D.]  141 ;  King  v.  v.  Kemp,  7  id.  328;  Williams  r.  Peabodj. 

Chicago,  M.  &  St.  Paul  Ry.  Co.  (1900),  80  8  id.  271 ;  Board  of  Supervisors  r.  Wsl- 

Minn.  83,   82  N.   W.   1113;    NorveU   v.  bridge,  38  Wis.  179;  Liedersdorfr.  Flist, 

Mecke  (1900),  127  N.  C.  401,  37  S.  £.  452;  50  id.  401  ;  Collins  v.  Cowen,  52  id.  634, 

Huffman  v.  Knight  (1900),  36  Ore.  581,  Kahn  v,  Kahn,  15  Fla.  400;  DonoraD  r. 

60  Pac.    207;  Achey   v.   Creech   (1899),  Dunning,  69  Mo.  436 ;  Stewart  r.  Carter.  4 

21  Wash.  319,  58  Pac.  208  ;'^Hahl  v.  Sugo  Neb.  564 ;  Young  v.  Young,  81  N.  C.  91 . 

(1901),  169  N.  Y.  109,  62  N.  E.  135  ;  Pat-  Barrett  v.  Watts,  13  S.  C.441.    See  abo 

node  17.  Westenhaver  (1902),    114   Wis.  Westlake  v.  Farrow,  34  S.  C.  270;  John 

460,  90  N.  W.  467;  Smclker  v.  Chicago  &  son  v.  Golder,  132  N.  Y.  116;  Tiier»  r. 

Northwestern  R.    Co.   (1900),   106   Wis.  Tuers,  100    N.  Y.   196;    Trowbrid^  e- 

135,  81   N.  W.  994.;  Richardson  v.  Opelt  True.  52  Conn.  190;  Lonvall  r.  Gridley. 

(1900),  60  Neb.  180,  82  N.  W.  377  ;  Don-  70  Cal.   507;  Smiley  r.  Deweese,  1  M 

nell  i;.  Wright  (1899),  147  Mo.  639,  49  App.  211 ;  Louisville,  St  L.  AT.R.T.Cn. 

S.  W.   874;   Fort  o.   Penny   (1898),  122  ».  Neafus  (Ky.  1892),  18  S.  W.  R«|Kia30 

N.  C.  230,  29  S.  E.  362 ;  Day  v.  Brenton  (different    elements    of   damage  sriiio; 

(1897),  102  la.  482,  71  N.  W.  538 ;  Atlanta  from  single  breach  of  oootract);  Gno- 

Elevator  Co.  r.  Cotton  Mills  (1898),  106  dona  v.  Ix)vdal,  70  Cal.  161  (piaTcr  for 

Ga.  427,  32  S.  £.  541  ;  Little  v.  City  of  abatement  of  nuisance  and  dama^l.   ^b 

Portland  (1894),  26  Ore.  235,  37  Pac.  911 ;  the  following  cases,  also,  it  was  held  that 

Insoiance  Co.  v.  Bullene  ( 1 893),  51  Kan.  but  one  cause  of  action  was  stated :  8ftjl«i 
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§  352.    *  458.     Gaiuie    of    Action    not   to   be    oonfonnded    with 
Relief,     ninatrative  Ceses.     Although   the   decisions  do    not   at- 
tempt to  furnish  any  general  test  by  which  one  may  determine 
the  nature  of  a  *'  cause  of  action,"  and  whether  a  pleading  con- 
tains   one   or  more,  they  fully  recognize  the  fact  that  the  cause 
of  action  is  not  to  be  confounded  with  the  relief,  and  that  the 
demand   for  or  the  granting  of  many  forms  of  remedy  may  be 
based    upon  a  single  cause  of  action.     The  following  cases  not 
only  exhibit  the  proneness  to  confound  the  remedy  with  the  cause 
of  action,  and  the  necessity  of  understanding  the  essential  dis- 
tinction between  them,  but  they  also  illustrate,  and  fully  sustain, 
the  foregoing  principles,  which  I  have  proposed  as  the  test  by 
which  such  distinction  may  be  at  once  recognized :  a  complaint 
alleged  that  the  plaintiff,  being  indebted  to  the  defendant  upon 
several  promissory  notes  held  by  the  latter,  had  assigned  to  it  a 
bond  and  mortgage  as  collateral  security ;  that  the  defendant  had 
collected  the  amount  due  on  the  bond  and  mortgage,  which  was 
more  than  suiBcient  to  pay  all  the  notes  in  full ;  that  a  surplus 
was  left  remaining  in  its  hands,  and  upon  these  facts  demanded 
payment  by  the  defendant  of  such  balance,  and  surrender  and  can- 
cellation of  the  notes  so  given  by  the  plaintiff.    To  this  complaint 
the  defendant  demurred,  on  the  ground  that  causes  of  action  had 
been  improperly  joined.     The  New  York  Court  of  Appeals  held 
that  there  was  no  uniting  at  all  of  different  causes  of  action,  and 
tliat  only  a  single  one  was  stated,  although  two  distinct  reliefs 
were  demanded.^ 

0.  Bemis,  57  Wis.  3 1 5  (trespass  on  land,  cellation  of  a  release  of  the  defendant  foi 

aggTETated  by  injury  to  personal  prop-  liability  for  the  injuries) ;  also  Damon  u. 

erty);    Whatling  v.  Nash,  41   Hun,  579  Damon,  28  Wis.  510;  Moon  v.  McKnight, 

(same);  Gilbert  v.  Pritchard,  41  Han,  46  54  Wis.  551.    Several  of  these  cases  ap- 

(trespass  on  land,  aggravated  by  assault) ;  pear  to  consider  the  invasion  of  distinct 

Batler  v.  Kirby,  53  Wis.  188;  Loveland  rights  of  the  plaintiff  by  one  tortious  act, 

r.  Gamer,  71  Cal.  541;  Thames  f.  Jones,  or  series  of   connected   tortious  acts,  as 

97  N.  C.  121 ;  Welch  v.  Piatt,  32  Hun,  194 ;  constituting  but  one  cause  of  action ;  thus 

Lehnen  r.  Purvis,  55  Hun,  535;  United  making  the  latter  consist  in  the  delict 

i^tafees  L.  Ins.  Co.  v.  Jordan,  21  Abb.  N.  alone.    Compare /xiff,  p.  476,  note  5.    For 

Cas.  330;   Whitner  v.  Perhacs,  25  Abb.  an  instance  of  two  causes  of  action  im- 

N.  Cas.   130;    Newcombe  v.  Chicago  &  properly  mingled,  see  American  Bntton- 

N.  W.  Ry.  Co.  (N.  Y.  Supreme,  Jan.  1890),  Hole,  etc.  Sew.  Mach.  Co.  v.  Thornton,  28 

8  N.  T.  Suppl.  366;  Leary  v.  Melcher  Minn.  418. 

(K.  Y.  Supreme,  May,   1891),  14  N.  Y.  i  Cahoon  v.  Bank  of  Utica,  7  N.  Y. 

Soppl.  689 ;    Wickersham   v.   Crittenden,  486.    The  defendant  insisted  that  a  cause 

93  Cal.  17 ;  Whetstone  v.  Beloit  Straw  of  action  for  the  recovery  of  money  was 

Board  Co.   (Wis.   1890),  45  N.  W.  535  united  with  one  equitable  in  its  nature, 

(damages  for  personal  injuries,  and  can-  The  court  said,  per  Johiuon  J.  (p.  488) : 
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§  353.  *  459.  Same  Subject.  Actions  brought  to  reform  instro- 
ments  in  writing,  such  as  policies  of  insurance  and  other  con- 
tracts, mortgages,  deeds  of  conveyance,  and  the  like,  and  to 
enforce  the  same  as  reformed  by  judgments  for  the  recovery  of 
the  money  due  on  the  contracts,  or  for  the  foreclosure  of  the 
mortgages,  or  for  the  recovery  of  possession  of  the  land  conveyed 
by  the  deeds,  fall  within  the  same  general  principle.  One  cause 
of  action  only  is  stated  in  such  cases,  however  various  may  be  the 
reliefs  demanded   and  granted.^     The  principle  also  applies  to 

"  The  ground  on  which  this  case  ought  to  form  a  written  contract,  and  to  recorer  a 
be  pat  is,  that  the  complaint  does  not  con-  money  judgment  upon  it  for  the  snm  <ioe 
tain  two  causes  of  action.    The  claim  is  when    corrected) ;  McCown  v.  Sims,  tH 
single.  .  .  .  The  plaijti£f  now  seeks  an  N.  C.  159;  Rigsbee  v.  Trees,  31  Ind.  ^' 
account  of  the  proceeds  of  the  mortgage  (actions  to  reform  a  promisaoxj  note,  aa>l 
and  of  their  disposition,  and  to  have  the  to  recover  the  amoont  thus  shown  to  b« 
balance  paid  over,  and  the  notes  which  due.    The  decision  in  the  latter  case  ii  re- 
are  satisfied  delivered  up.    It  is  no  An-  ferred,  however,  to  the  special  provi^ioii  of 
swer  to  say  that  the  balance  of  moneys  the  Indiana  code,  §  72) ;  Hunter  0.  McCot, 
could  have  been  recovered  in  an  action  for  14  Ind.  52S ;  McClnrg  r.  PhiUips,  49  Ma 
money  had  and  received.    It  would  none  315, 316  (actions  to  reform  a  mortgage,  V} 
the  less  have  been  the  proper  foundation  foreclose  as  thus  corrected,  or  to  refons  s 
for  a  bill  in  equity.  ...  It  is  only  be*  deed  and  quiet  the  title  thereunder ).  W&lk- 
cause  there  is  no  dispute  about  the  amount  up  t;.  Zehring,  13  Iowa.  306  (action  to  cor- 
dne  that  there  seems  to  be  any  room  for  rect  mistakes  in  aseries  of  title-deeds,  to  sec 
mistake  as  to  the  character  of  the  claim,  aside  another  deed  of  the  same  land,  and 
If   that    remained  to  be  ascertained,  it  toquiet  the  plaintiff's  title  and  poHseasioo). 
would  be  the  clearest  possible  case  for  an  See,  however,  per  contra,  Harrison  r.  Jo- 
account;  and  yet  this  case  is  not  clearer  neau  Bank,  17  Wis.  340,  which  was  a  salt 
than  the  one  before  us.  .  .  .  It  is,  in  short,  to  reform  a  contract,  and  to  icoorer  the 
a  complaint  by  a  debtor  to  have  his  obli-  money    due    upon    it    when    corrected, 
gation  delivered  up  and  cancelled,  and  an  Dixon  C.  J.  said  (p.  350) :    "  The  corn- 
account    of   the    securities   pledged,  and  plaint  contains  two  distinct  causes  of  l^ 
payment  of  the  surplus.    That  a  claim  so  tion,  —  the  one  equitable,  the  other  legal, 
simple  in  its  character,  so  well  recognized,  — which  in  strictness  should  have  hen 
and  even  familiar,  under  the  old  practice  separately  stated.    That  for  the  refoms- 
in  chancery,  should  be  seriously  regarded  tion  was  equitable,  and  was  fortbecoort; 
as  two  distinct  causes  of  action,  requiring  the  other,  for  the  recovery  of  monev,  wm 
distinct  modes  of  trial,  and  incapable  of  lejral,  and  was  for  the  jnry."    The  letrwd 
being  joined  in  a  single  suit,  is  quite  as  court  has  here  fallen  into  tlie  evident  error 
surprising  as  the  doctrine  itself,  if  held  to  of  confounding  the  cause  of  action  xritb 
he  well  founded,  would  be  inconvenient "  the  relief;   and  its  decision  is  in  dinct 
See  also  Connor  v.  St.  Anthony  Bd.  of  conflict  wth  the  doctrine  esCablisbed  hj 
Kd.,  10  Minn.  439,  444;  Sortore  v.  Scott,  the  numerous  authorities    quoted  abore 
6  Lans.  271.  275,  276;  Reedy  v.  Smith,  42  and  below,   which  involve  similar  fift? 
Cal.  245,  250.  and  the  same  principle.    The  doctrine  -if 
1  B^well  V.  Astor  Mut.  Ins.  Co.,  16  this  case  has  become  established  mWis- 
N.  Y.  263 ;   N.  Y.  Ice  Co.  v,  N,  W.  Ins.  cousin ;   a  union  of  equitable  and  lefsl 
Co.,  23  N.  Y.  357 ;  Guernsey  v.  Am.  Ins.  causes  of  action  is  hardly  permitted  in 
Co.,  17  Minn.  104,  108  (actions  to  reform  that  State. 

a  policy  of  insurance,  and  to  recover  the         QChristensen  v.  HoUingswoith  (1598), 

amount  due  on  it  as  reformed) ;  Gooding  6  Idaho.  87.  53  Pac.  811  ;  VermoDt  Low 

r.  McAllister,  9  How.  Pr.  123  (action  to  re-  &  Trust  Co.  v.  McGregor  (1897),  5  Idsbo, 
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actions  brought  against  a  fraudulent  grantor  or  assignor  and  his 
grantees  or  assignees  to  set  aside  the  transfers,  although  made 
at  different  times  and  to  different  persons,  and  to  subject  the 
property  to  the  plaintiff's  liens,  as  in  creditors'  suits  ;  or  to  com- 
pel a  reconveyance  and  restoration  of  possession  of  the  property, 
as  in  the  case  of  suits  by  defrauded  heirs  or  cestuis  que  trustentj 
and  the  like.  There  is  but  one  cause  of  action  against  the 
various  defendants  in  these  and  similar  suits.  ^  In  like  manner, 
the  principle  applies  to  actions  brought  by  persons  holding  the 
equitable  title  to  lands  against  those  in  whom  the  legal  title  is 
vested,  for  the  purpose  of  setting  aside  the  deeds  under  which 
the  latter  claim,  on  the  ground  of  fraud  or  other  illegality,  and  of 
recovering  or  confirming  possession  and  quieting  titie.  The  dif- 
ferent reliefs  which  the  plaintiff  seeks  to  obtain  do  not  constitute 
different  causes  of  action.^    It  also  applies  to  actions  for  the  fore- 


320. 51  Pac.  102 ;  Jenkins  t;.  Taylor  (1900), 
Ev.,  59  S.  W.  853 ;  Steinbach  t\  Prndential 
Ina.  Co.  (1902),  172  N.  Y.  471,  65  N.  E. 
281  (action  to  reform  policy  and  judgment 
thereon  aa  reformed).  Imperial  Shale 
Brick  Co.  v.  Jewett  (1901),  169  N.  Y.  143, 
62  N.  E.  167  (also  an  action  to  reform  pol- 
icy and  recover  thereon  aa  reformed). 
&hl  p.  8ngo  (1901),  169  N.  Y.  109,  62 
K.  E.  135,  see  note  ( 1 )  to  p.  27,  ante,  for  the 
^18  of  this  case.  Robinaon  v.  Brown 
(1901),  166  N.  Y.  59, 159  N.  E.  775;  Keys 
V.  McDermott  (1903),  ->  Wis.  —,93 
N.  W.  553.] 

1  Bassett  v.  Warner,  23  Wis.  673,  685 ; 
Blake  v.  Van  Tilborg,  21  Wis.  672  ;  Bow- 
en  V.  Keesecher,  9  Iowa,  422 ;  Howse  v. 
Moody,  14  Fla.  59,  63,  64.  These  were 
^ioDs  by  heirs,  or  other  persons  in  the 
position  of  beneficiaries,  against  adminis- 
trators, or  other  indiridaaki  holding  a  fidu- 
ciary relation  to  them,  and  their  grantees 
or  assignees,  to  set  aside  fraudulent  trans- 
fers, to  compel  an  accounting  and  a  resto- 
ration, and  other  like  reliefs.  The  doctrine 
of  the  text  waa  freely  applied  in  them  all ; 
Winslow  V.  Pounman,  18  Wis.  456;  Gates 
f.  Boomer,  17  Wis.  455 ;  North  v.  Brad- 
▼ay,  9  Minn.  183 ;  Chautauqua  Cy.  Bk.  v. 
^ite,  6  N.  Y.  236.  These  actions  were 
&11  ordinary  creditors'  suits. 

*  Phillipa  V.  Oorham,  17  N.  Y.  270; 
Unb  V.  Buckmiller,  17  N.  Y.  620;  Lattin 
p  McCarty,  41  N.  Y.  107.    See,  further, 


Johnson  v.  Qolder,  132  N.  Y.  116  (com- 
plaint alleging  that  the  plaintiff  is  the 
owner  of  land  subject  to  a  mortgage  which 
was  fraudulently  foreclosed,  and  praying 
for  redemption,  accounting,  and  that  a 
pretended  mortgage  given  by  the  pur- 
chaser at  a  foreclosure  sale  be  cancelled, 
states  but  one  cause  of  action) ;  Louvall 
V.  Gridley,  70  Cal.  507  (prayer  that  a  deed 
be  declared  a  mortgage,  and  the  title  to 
the  land  involved  be  quieted). 

QBeronio  v.  Ventura  Lumber  Co.  (1900), 
129  Cal.  232,  61  Pac.  958,  was  an  action  to 
have  a  sheriff's  deed  adjudged  void  and  to 
quiet  title  to  certain  premises  therein  de- 
scribed. Defendant  demurred  upon  the 
ground  that  two  causes  of  action  had  been 
improperly  united  in  the  complaint,  '*  viz., 
an  action  to  quiet  the  plaintiff's  title,  and  an 
action  to  have  the  sheriff's  deed  declared 
void."  The  court  below  sustained  the  de- 
murrer. The  Supreme  Court  in  reversing 
the  case  said :  "  The  complaint  presents 
only  a  single  cause  of  action,  viz.,  the  en- 
forcement of  the  plaintiff's  right  to  the 
premises  in  question  against  the  unlawful 
claim  of  the  defendant  thereto.  As  a 
portion  of  the  remedy  for  the  enforce- 
ment of  that  right  it  seeks  the  annulment 
of  the  sheriff's  deed,  but  a  plaintiff  may 
frequently  be  entitled  to  several  species 
of  remedy  for  the  enforcement  of  a  sin- 
frle  right  (Pomeroy's  Code  Remedies,  sec. 
*459) ; "  San  Pedro  Lumber  Co.  v.  Key* 
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closure  of  mortgages,  where  the  plaintiff  seeks  to  obtain  not  only 
a  sale  of  the  mortgaged  premises,  but  also  a  judgment  for  a 
deficiency  against  the  mortgagor  and  other  persons  who  are  per- 
sonally liable  for  the  debt.^  In  several  States  the  codes  expresd y 
authorize  such  actions.^  The  weight  of  authority,  however,  in 
those  States  whose  codes  do  not  contain  such  express  provisions, 
seems  to  be  the  other  way ;  and  the  rule  therein  seems  to  be  gen- 
erally established,  that,  in  an  action  of  foreclosure,  a  judgment 
for  a  deficiency  cannot  be  obtained  against  any  persons  liable  for 
the  debt  other  than  the  mortgagor  himself ;   it  is  said  that  the 

nolds  (1896),  111  Cal.  588,  44  Pac.  309;  were  set  forth    in    the  complaint  — one 
Bremner  V.  Leavitt  (1895),  109  Cal.  130,  against  defendant  Mattem  and  one  agaiut 
41  Pac.  859;   RichardsoQ  v.  Opelt  (1900),  Bechtel.    It  seems  that  plaintiff  hadxp- 
60  Neb.  180,  82  N.  W.  377.3  arated  ina  complaint  into  two  "  Counts'' 
1  QReichert    v.    Stilwell    (1902),     172  In  sastaining  the  ruling  of  the  cout  be^ 
N.  Y.  83,  64  N.  E.  790 :  Under  the  statute  low  in  overruling  the  demurrer  the  Sa- 
in this  State  in  an  action  to  foreclose  a  preme  Court  said:  "Although  one  pcni<a 
mortgage  there  is  but  one  cause  of  action  of  the  complaint  is  entitled  therein  '  FirH 
alleged,  eren  if  the  bond  is  set  forth  in  Count  *    and    another    portion    '  Serosi 
the  complaint  and  judgment  for  deficiency  Count, '  the  portions  so  entitled  do  oot 
is  demanded  as  a  part  of  the  relief.    The  purport  to  set  forth  separate  causes  of  ac 
statutory  authority  to  render  a  personal  tion,  but  to  state  the  facts  by  which  the 
judgment  for    the    deficiency    does    not  defendants  Mattem  and  Bechtel  are  re- 
create a  distinct  and  independent  cause  of  spectively  related  to  the  plaintiffs  cao^e 
action,  but  is  an  incidental  remedy,  de-  of    action.     A  complaint,  while  aectlLf 
pendent  wholly  upon  the  statute  and  sub-  forth  a  single  cause  of  action,  may  at  tU 
sidiary  to  the  main  object  of  the  action,  same  time  ask  for  different  relief  frt'ia 
See  Plankinton  v.  Hildebrand  (1895),  89  different  defendants,  according  as  thej  are 
Wis.  209,  61  N.  W.  839.    In  Security  Loan  connected  with  this  cause  of  action,  aad 
and  Trust  Co.  v.  Mattem  (1901 ),  131  Cal.  its  character  is  to  be  determined  from  ii» 
326,  63  Pac.  482,  the  defendant  Lena  D.  contents  rather  than  from  a  misnomer  ud 
Mattern  executed  and  delivered  to  plain-  the  part  of  the  pleader."    In  American 
tiff  her  promissory  note  for  $3,500,  and  Savings  and  Loan  Association  r.  Bar^- 
secured  the  payment  of  the  same  by  her  hardt  (1897),  19  Mont  323,  48  Pac  331, 
mortgage    upon    certain    land.     Subse-  it  was  held  that  a  complaint  in  such  a  ci«e 
qnectly,   Mrs.   Mattem    desiring    to   ex-  as  that  stated  in  the  text  did  not  state  tvo 
change  a  portion  of  the  land  mortgaged,  causes  of  action,  and  that  the  money  ja  iz- 
the  plaintiff  released  this  portion  of  the  ment  and  the  decree  were  different  mo-it^ 
land  from  the  lien  of  the  mortgage  in  of  relief  for  the  same  wrong.     See  il<o 
consideration  of  defendant  Bechtel  exe-  First  Nat.  Bank  v.  Lambert  (1895),  S3 
cnting  and  delivering  to  him  his  mortgage  Minn.  263,  65  N.  W:  451.^ 
on  land  owned  by  the  latter  as  security         s  Conn.  Mnt.  L.  Ina.  Co.  v.  Cros.  H 
for  the  payment  of  said  note  in  lieu  of  Wis.  109;   Saner  r.  Steinbaaer,  1 4  Wi^- 
said  release.    The  action  was  brought  to  70 ;  Weil  v.  Howard,  4  Nev.  384 ;  Greither 
recover  upon  the  note  and  to  foreclose  the  v.  Alexander,    15   Iowa,  470,   473,  pet 
Mattern  and  Bechtel  mortgages.     Mrs.  Wright  C.  J.;  Eastman  u.  Turman,  U 
Mattem  and  Bechtel  were  made  defend-  Cal.  379,  382,  per  Sawyer  J. ;  RoIHjb  r 
ants.     Defendants  demurred  to  the  cum-  Forbes,  10  Cal.  299;  Farwell  v.  Jack»KL 
plaint,  among  other  grounds,  because  of  a  28  Cal.  105  ;    [Endreas  v.  Shove  (l!H)n. 
misjoinder  of  causes  of  action.     It  was  110  Wis.  133,  85  N.  W.  653.]] 
claimed  that  two  distinct  causes  of  action 
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making  such  third  person  a  party,  and  the  praying  a  decree  for 
deficiency  against  him,  is  a  misjoinder  of  causes  of  action.^  A 
suit  by  the  vendor  of  land  to  recover  the  purchase  price,  and  to 
enforce  his  lien  therefor  upon  the  premises  sold  or  conveyed,  in- 
cludes but  one  cause  of  action,  the  double  relief  plainly  arising 
from  the  single  state  of  facts.^ 

§  354.    •  460.   Same   Sabject.      The   following    are   some    ad- 
ditional instances  in  which  the  doctrine  has  been  approved  and 
enforced  by  the  courts,  and  the  cause  of  action  held  to  be  a  single 
one.     An  action  against  a  husband  and  wife,  brought  upon  an 
alleged  indebtedness  of  both,  and  an  agreement  of  both  to  secure 
the  same  by  a  mortgage  upon  the  wife's  Tands,  although  at  the 
trial  the  debt  was  shown  to  be  against  the  husband  alone,  and  no 
such  agreement  as  the  one  alleged  was  proven  ;  ^  an  action  by  the 
vendee  in  a  land  contract  for  a  specific  performance  and  for  dam- 
ages, where  judgment  was  given  for  damages  alone ;  ^  an  action 
by  the  heirs   and   administrator  of  a   deceased  cestui  que  trust 
d^iust  the  trustee,  who  held  both  real  and  personal  estate  in 
trust,  for  an  accounting,  a  conveyance  of  the  land,  and  a  transfer 
of  the  personal  property ;  ^  an  action  to  remove  a  nuisance,  for 
damages,  and  for  an  injunction ;  *  for  admeasurement  of  dower, 
possession,  and  recovery  of  rents  and  profits ;  ^  by  one  tenant  in 
common  against  the  other,  to  compel  a  specific  performance  of 
the  latter's  agreement  to  convey  his  share,  or  for  a  partition ;  ®  an 
action  by  a  stockholder  against  a  bank,  its  officers,  and  their 
assignee,  to  set  aside  an  assignment,  to  remove  the  officers,  for  an 
accounting,  and  for  a  winding-up  of  the  corporation,  —  all  based 


1  Faesi  v.  Goetz,  15  Wis.  231 ;  Gary  v. 
Wheeler,  14  Wis.  281  ;  Jesnp  v.  City  Bk. 
of  Racine,  14  Wis.  331 ;  Stilwell  v.  Kel- 
logg, 14  Wis.  461  ;  Borden  v.  Gilbert,  13 
Wis.  670;  Doan  v.  Holly,  26  Mo.  186,  25 
Mo.  357.  In  Ladd  r.  James,  10  Ohio  St. 
437,  it  was  said  that  when  a  mortgage  is 
gi^en  to  secure  a  note,  and  an  action  is 
brought  setting  oat  both,  and  demanding 
judgment  for  money  on  the  note,  and  for 
a  foreclosure  and  sale  on  the  mortgage, 
&D7  issue  of  fact  affecting  the  former  de- 
mand for  relief  must  be  tried  by  a  jury 
if  either  party  require  it.  See  also  Mc- 
Carthy V.  Garraghty,  10  Ohio  St.  438. 

^  Stephens  v.  Magor,  25  Wis.  533 ; 
Tuner  v.  Pierce,  34  Wis.  658 ;  Walker 


V.  Sedgwick,  8  Cal.  398.  In  the  latter 
case,  the  action  was  on  notes  given  for  the 
price. 

B  Marquat  v.  Marquat,  12  N.  Y.  336. 

*  Barlow  v.  Scott.  24  N.  Y.  40 ;  Stem- 
berger  v.  McGovem,  56  N.  Y.  12, 21.  And 
see  Duvall  v.  Tinsley,  54  Mo.  93,  95. 

^  Richtmyer  v.  Richtmyer,  50  Barb.  55. 

'  Davis  V.  Lambertson.  56  Barb.  480. 

^  Brown  v.  Brown,  4  Robt.  688. 

8  Hall  V.  HaU,  38  How.  Pr.  97.  This 
decision  is  certainly  opposed  to  the  prin- 
ciple stated  in  the  text,  and  to  the  weight 
of  authority.  Two  different  primary  rights 
are  clearly  stated ;  one  based  upon  the  con- 
tract, and  the  other  upon  the  ownership  in 
common. 
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upon  the  fraudulent  practices  of  the  oflScers ;  ^  where  a  debtor  who 
had  executed  a  deed  to  A.  in  trust  for  his  creditor  B.  alleged  that 
the  two  had  fraudulently  sold  the  land  which  had  been  bought  in 
by  B.,  and  sought  to  set  aside  the  sale  and  to  redeem;'  an  ac- 
counting against  the  executor  of  a  father  and  the  administrator 
of  his  son,  where  the  estates  were  so  mingled  and  confused  Ihsit 
a  separate  accounting  was  impossible ;  ^  an  action  against  the 
executor  of  a  lessee  who  had  continued  to  occupy  the  premises* 
to  recover  the  rent  accruing  before  the  death,  as  well  as  that  ac- 
cruing after ;  *  an  action  to  recover  damages  for  negligently  driv- 
ing against  and  injuring  the  plaintiff  and  his  horse  and  carriage; ^ 
an  action  to  recover  damages  for  fraudulent  representations  in  the 
sale  of  some  sheep,  the  plaintiff  claiming  special  damages  for  the 
destruction  of  his  entire  flock,  caused  by  the  communication  ut 
disease  from  those  which  he  had  purchased ;  ^  an  action  for  ma- 
licious prosecution,  in  which  special  acts  of  wrong  and  damage 
were  alleged ;  ^  and,  it  has  been  said,  an  action  to  recover  damages 
for  several  distinct  and  separate  breaches  of  one  contract^ 

§355.  *  461.  Gases  in  MiBBourl.  To  the  principle  which  I  have 
thus  stated,  and  the  doctrine  approved  by  such  an  overwhelm- 
ing weight  of  judicial  authority,  there  was  opposed  a  series  of 
decisions  in  Missouri,  which,  while  they  remained  unquestioned, 
rendered  the  law  of  the  State  widely  different  in  this  respect 
from  that  which  was  established  in  other  commonwealths.  The 
Supreme  Court  held  in  numerous  cases,  and  a  great  variety  of 
circumstances,  that  where  upon  the  facts  the  plaintiff  would  ulti- 
mately be  entitled  to  different  kinds  of  relief,  —  such  as,  for 
example,  the  setting  aside  deeds  of  conveyance  to  the  defendant, 
and  the  recovery  of  the  possession  of  the  land,  —  if,  after  alleging 


1  Mitchell  V.  Bank  of  St.  Paul,  7  Minn,  the  injury  to  them  created  two 

252, 255.  action. 

^  McGlothlin  i;.  Hemery,  44  Mo.  350.  ^  Wilcox  o.  McCoy,  21  Ohio  St  655. 

The  opinion  in  this  case  is  an  elaborate  citing  Packard  v.  Slack,  32  Yt.  9. 
discussion  of  the  entire  doctrine.  ^  Schenck  v.  Batech,  32  Ind.  33S. 

>  McLachlan  v.  Staples,  13  Wis.  448,         ^  f  iak  v.  Tank,  12  Wia.  276,  298,  per 

451.  Dixon  C.J.    The  acts  and  defulticooh 

«  Pngsley  v,  Aikin,  11  N.  Y.  494.  plained  of  in  this  case  can  hardly  be  calle>i 

*  Howe    V*  Peckham,    10    Barb.  656  distinct  and  separate  breaches.    See  also 

(S.  T.).     The   correctness  of   this  de-  Smiley  v.  I>awee8e  (Ind.  App.  1S91).  S7 

cision  is  more  than  doubtful.    Mason  J.  N.  £.  Rep.  505.    See  Roehring  r.  HoehKi- 

makes   the    cause   of   action    to  consist  mann,  34  Wis.  185 ;  Kansas  Citj  Hocd 

of  the  delict  alone.    Certainly  the  plain-  Co.  v,  Sigement,  53  Mo.  176,  that  diifemt 

tiff's   right   to  his  own   person   and  to  items  of  an  account  or  daim  ooMtititt 

his  property  were  different  rights,  and  but  one  cause  of  action. 
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all  the  facts,  he  should  demand  the  separate  reliefs,  his  complaint 
would  contain  different  causes  of  action,  and  would  be  held  bad 
on  demurrer,  or  even  judgment  arrested  after  verdict^  or  reversed 
on  appeal  because  of  the  error.  In  other  words,  the  court  com- 
pletely identified  the  relief,  and  even  the  prayer  for  it,  with  the 
cause  of  action.^  The  court  has,  however,  recently  receded  from 
this  most  untenable  position,  and  seems  to  have  overruled  this 
long  series  of  decisions.^  The  Missouri  court  seems  to  have  finally 
brought  the  law  of  that  State  in  reference  to  the  subject-matter 
under  consideration  into  harmony  with  the  plain  intent  of  the 
code  and  the  well-^settled  doctrines  of  equity  jurisprudence,  as 
well  as  into  a  conformity  with  the  rule  settled  by  the  unanimous 
consent  of  other  courts.^ 

§  356.  *462.  Sninmary. — I  have  thus  described  the  cases  in 
which  but  one  cause  of  action  is  alleged,  although  the  many  and 
sometimes  conflicting  demands  for  relief  may  make  it  appear  that 
several  causes  of  action  have  been  united  and  mingled  together  in 
the  pleading.  I  have  stated  a  general  principle  which  will  furnish 
a  certain  test  for  determining  all  such  cases,  by  ascertaining  what 
allegations  contain  the  ^^  cause  of  action,"  and  what  contain  the 
demands  for  relief,  and  by  showing  the  essential  nature  of  each, 
and  the  necessary  distinctions  between  them.  I  shall  now  pro- 
ceed to  consider  the  classes  of  cases  in  which  different  causes  of 
action  are  united  either  properly  or  improperly. 

IV.  The  Joinder  of  Caii8e%  of  Action  Arimng  out  of  the  same  IVans- 
action  or  Transactions  Connected  with  the  same  Svbject  of 
Action;  Legal  Meaning  of  the  Terms  "  Transaction^^  and 
"  Subject  of  Actio7i.^^ 

§  357.  *  463.  Most  Frequent  AppUoations  of  thla  Claae.  In- 
clndes  Legal  Controversies.  The  class  which  is  described  by  the 
language  of  the  codes  quoted  in  the  above  heading  is  broad, 
comprehensive,  vague,  and  uncertain.     The  principal  design  was 

^  Curd  V.  Lackland,  43  Mo.  139 ;  Wjnn         *  Qn  State  er  rel.  v.  Horton  Land  and 

V.  Cory,  43  Mo.  301 ;  Gray  v.  Payne,  43  Lumber  Co.  (1901),  161  Mo.  664,  61  S.  W. 

Mo.  203;   Peyton  v.  Rose,  41  Mo.  257;  869,  it  is  said:   "The  character  of   the 

Oou  V.  Powell,  41  Mo.  416  ;  Moreau  v.  action  is  determined  by  the  facts  stated  in 

Detchemendy,  41  Mo.  431.  the  petition  and  not  by  the  prayer  for  re- 

^Henderson  v.  Dickey,  50  Mo.  161,  lief."    See  also  Liese  v.  Meyer  (1898),  143 

IW,  per  Wagner  J. ;  Duvall  v.  Tinsley,  Mo.  547,  45  S.  W.  282.] 
54  Mo.  93. 
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undoubtedly  to  embrace  the  vast  mass  of  equitable  actions  and 
causes  of  action  which  could  not  be  classified  and  arranged  in  am 
more  definite  manner ;  and  the  language  was  properly  left  vague, 
so  that  it  might  not  in  any  manner  interfere  with  the  settled  doc- 
trines of  equitable  procedure  and  pleading,  parties  and  remedies. 
Although  this  general  design  is  very  apparent,  yet  it  is  no  less 
evident  that  the  author  of  the  clause  failed  to  distinguish  between 
the  "  cause  of  action  "  and  the  remedy  or  relief  which  is  soaght 
to  be  obtained  by  means  of  the  action.  The  most  frequent  appli- 
cation of  this  class  in  the  actual  administration  of  justice  has  been 
and  will  be  to  equitable  actions :  but  the  language  is  not  confined 
to  them ;  it  includes  legal  controversies  as  well.  If  all  the  other 
requisites  of  the  statute  are  complied  with,  legal  causes  of  action 
of  the  most  dissimilar  character  —  for  example,  contract  and  tort 
—  may  be  united  in  one  proceeding,  provided  they  all  arise  out  of 
the  same  transaction,  or  out  of  transactions  connected  with  the 
same  subject  of  action.^  With  respect  to  equitable  cases,  there 
cannot  be  much  difficulty ;  it  is  always  easy  to  say,  and  perha]«: 
to  see,  that  the  facts  constituting  the  causes  of  action  arise  at 
least  in  some  vague  manner  from  the  same  transaction,  or  from 
transactions  connected  with  the  same  subject  of  action.  Wiih 
respect  to  legal  cases  the  difficulty  is  much  greater,  and  is  some- 
times impossible  to  be  overcome  by  any  logical  reasoning.  The 
question  will  be  sometimes  presented,  not  only  whether  the  fact^ 
constituting  two  or  more  causes  of  action  have  arisen  from  the 
same  transaction,  but  whether  it  is  possible,  in  the  nature  of 
things,  that  they  could  arise  in  such  a  manner. 

§  35a    *  464.    Controlling  Words    herein.     Necessity  of  Jodidil 
Definition  of.     A  full  interpretation  of  the  language  used  in  the 

^  QPoUock  V.  Association    (1896),    48  and  each  of  them,  sounded  in  tort,  tai 

8.  C.  65,  25  S.  E.  977,  citing  the  text.    See  they  all  grew  out  of  and  were  connected 

also  Dinges  v.  Riggs  (1895),  43  Neb.  710,  with  the  same  transaction,  and  were  tber^ 

62  N.  VV.  74,  a  suit  where  the  "petition  fore  properly  joined.    (Code  of  Civil  fr-" 

set  ap  three  causes  of  action :  Fir.st,  ma-  cedure,    sec.  87 ;    Freeman  v.  Webb,  St 

licious   prosecution;   second,   damage  to  Neb.  160.)"    See  Commercial  Unioo  A> 

plaintiff's  business  by  arresting  occupants  surance  Co.  v.  Shoemaker  (1901),  63  5eh. 

of  her  place  of  business;  third,  slander."  173,  88  N.  W.   156,  for  case  suggH&cS 

The  court  in  sustaining  the  ruling  of  the  that  "contract  and  toil'*  may  ooc  U 

District  Court  in  overruling  the  motion  of  united.    See  also  Bank  v.  Grain  Co.  (I^) 

the  defendant  to  compel  plaintiff  to  elect  60  Kan.  SO,  55  Pac.  277,  where  this  qQ» 

upon  which  one  of  the  three  causes  of  tion  was  raised  but  not  decided ;  and  f^ 

action   stated  in  her  petition  she  would  further  Willeyv.  Nichols  (189S),  18  Wast 

rely,  said :  "  There  was   no  error  in  this  528,  52  Pac.  237.3 
ruling  of  the  court.    The  causes  of  action, 
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• 

codes  would  result  in  a  general  rule  applicable  to  all  actions ;  a 
rule  which  should  detennine  when  causes  of  action  may  and  do 
arise  out  of  the  same  transaction,  or  out  of  transactions  connected 
with  the  same  subject  of  action.     This  rule  would  be  obtained,  not 
from  an  analysis  of  all  possible  causes  of  action,  but  from  a  con- 
struction of  the  language  used  by  the  legislature ;  and  it  would 
require  a  legal  definition,  in  an  accurate  but  universal  manner,  of 
the  terms  "  transaction,"  "  connected  with,"  and  "  subject  of  ac- 
tion."   These  three  terms  are  the  controlling  words  upon  which 
the  whole  clause  turns ;  and  until  the  courts  shall  have  defined 
them  in  a  general  and  positive  manner,  all  attempts  at  interpret- 
ing the  language  and  deducing  any  comprehensive  and  practical 
rule  from  it  must  be  futile.     Until  such  a  definition  is  made,  each 
case  must  be  decided  upon  its  own  circumstances,  in  a  mere  em- 
pirical method,  so  that  the  confusion  and  uncei*tainty  will  con- 
tinue, and   even  increase,  in   the  place  of  the  uniformity  and 
certainty  in  the  practice  which  the  profession  and  suitors  have 
the  right  to  demand.     In  short,  the  courts  must  break  away  from 
the  judicial  habit  which  has  of  late  years  grown  upon  them,  and 
must  be  willing  to  attempt  the  discussion  and  settlement  of  defi- 
nitions, principles,  and  doctrines  connected  with  the  reformed  pro- 
cedure, in  a  general  and  comprehensive  form.     Although  little 
aid  can  be  derived  from  judicial   decisions  I  shall  attempt  the 
extremely  difficult  task  of  defining  these  terms,  or,  to  be  more 
accurate,  shall  attempt  to  describe  their  legal  significance  and 
effect,  and  thus  to  aid  in  reaching  a  general  rule  or  principle  by 
which  to  determine  whether  any  given  cases  are  embraced  within 
the  class  designated  by  the  legislature. 

§  359.  *  466.  Ziaiigaage  of  Comstook  J.  and  Author's  Crittcism. 
In  corroboration  of  the  statement  made  above  in  regard  to  the 
general  purport  and  object  of  the  class  in  question,  I  quote  the 
language  used  by  an  eminent  judge  of  the  New  York  Court  of 
Appeals,  which,  while  it  contains  some  unjust  remarks  upon  the 
authors  of  the  New  York  code,  is  a  very  pointed  and  accurate 
description  of  the  clause  and  of  its  immediate  design  :  ^'  In  respect 
to  the  joinder  of  causes  of  action,  the  provision  of  the  law,  so  far 
as  is  material  to  the  question,  now  is,  that '  the  plaintiff  may  unite 
in  the  same  complaint  several  causes  of  action,  whether  they  be 
such  as  have  heretofore  been  denominated  legal  or  equitable,  or 
both,  where  they  all  arise  out  of  the  same  transaction  or  transac- 
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tions  connected  with  the  same  subject  of  action.'     The  authors  of 
the  code,  in  framing  this  and  most  of  its  other  provisions,  appear 
to  have  had  some  remote  knowledge  of  what  the  previous  law 
had  been.     This  provision  as  it  now  stands  was  introduced  in  the 
amendment  of  1852,  because  the  successive  codes  of  1848, 1849, 
and  1851,  with  characteristic  perspicacity,  had  in  effect  abrogated 
equity  jurisdiction  in  many  important  cases  by  failing  to  provide 
for  a  union  of  subjects  and  parties  in  one  suit  indispensable  to  its 
exercise.     This  amendment,  therefore,  was  not  designed  to  intro- 
duce any  novelty  in  pleading  and  practice.     Its  language  is,  1 
think,  well  chosen  for  the  purpose  intended,  because  it  is  so 
obscure  and  so  general  as  to  (justify  the  interpretation  which  shall 
be  found  most  convenient  and  best  calculated  to  promote  the  ends 
of  justiceTj   It  is  certainly  impossible  to  extract  from  a  provision  so 
loose,  and  yet  so  comprehensive,  any  rules  less  liberal  than  those 
which  have  long  prevailed  in  courts  of  equity."  ^     Mr.  Justice 
Comstock  plainly  regards  it  unnecessary,   if  not  impossible,  to 
attempt  a  definition  of  the  terms  employed  in  the  passage  which 
he  quotes,  and  would  leave  each  case  to  be  decided  upon  its  own 
circumstances.     This  is  undoubtedly  the  easier  method  for  the 
courts  to  pursue ;  but  suitors,  as  well  as  the  profession,  have  a 
right  to  ask  from  them  some  rules  by  which  a  reasonable  degree 
of  certainty  as  to  the  correct  manner  of  bringing  and  conducting 
causes  shall  be  secured.     Regarded  as  a  statutory  enactment  of 
the  equity  doctrine  touching  the  joinder  of  causes  of  action  in  one 
suit,  the  clause  perhaps  requires  no  special  interpretation,  since  it 
may  be  assumed  to  permit  the  previous  equitable  principles  and 
rules  of  procedure  to  exist  unchanged.     In  this  light  alone  it  is 
treated  by  Mr.  Justice  Comstock  in  the  extract  taken  from  his 
opinion.     But  as  it  applies  also  to  legal  actions,  and  as  there  were 
no  prior  doctrines  and  rules  of  practice  in  courts  of  law  which 
it  reproduces  or  suffers  to  remain  operative,  it  does  as  to  them 
^^  introduce  a  novelty  in  pleading  and  practice.^     In  order  to  fix 
its  application  in  such  cases,  the  meaning  of  its  controlling  terms 
must  be  determined.     There  was  no  prior  rule  of  the  common-law 
procedure  which  permitted  the  union  of  a  claim  upon  contract 
with  another  arising  from  violence  to  property  or  person  under 
any  ciroumstances,  and  yet  it  is  possible  that  such  a  combinatioQ 
may  be  made  by  virtue  of  this  particular  provision. 

1  N.  T.  &  K.  H.  B.  Co.  V.  Schuyler,  17  N.  Y.  592,  604,  per  Comitoek  J. 
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§  360.    *  466.    Obserrations  Made  by  Courts  Respecting  Meaning 
of  these  Temw.    I  shall  first  collect  some  general  observations 
which  have  been  made  by  the  courts  upon  the  legal  import  of 
these  terms,  and  shall,  with  whatever  aid  is  derived  from  the 
judicial  interpretation,  attempt  an  independent  analysis.  '^A  com- 
plaint united  a  cause  of  action  for  an  assault  and  battery  with  one 
for  slander,  alleging  that  the  defamatory  words  were  uttered  while 
the  beating  was  in  actual  progress.     To  a  demurrer  for  a  mis- 
joinder, it  was  answered  that  both  causes  of  action  arose  out  of 
the  same  transaction.     The  court  disposed  of  this  position  in  the 
following  manner:  ^*It  by  no  means  follows  that,  because  the 
two  causes  of  action  originated  or  happened  at  the  same  time, 
each  cause  arose  out  of  the  same  transaction^   It  is  certainly 
neither  physically  nor  morally  impossible  that  there  should  be 
two  transactions  oceu^ng  simultaneously,  each  differing  from  the 
other  in  essential  attitudes  and  qualities.    As  here,  the  transac- 
tion out  of  which  the  cause  of  action  for  the  assault  springs  is 
the  beating,  the  physical  force  used ;  while  the  transaction  out  of 
which  the  cause  of  action  for  the  slander  springs  is  not  the  beat- 
ing or  the  force  used,  but  the  defamatory  words  uttered.     The 
maker  of  a  promissory  note  might,  at  the  very  instant  of  its  de- 
livery and  inception,  falsely  call  the  payee  a  thief ;  and  yet  who 
would  say  that  the  two  causes  of  action  arose  out  of  the  same 
transaction  ?    It  has  been  held  that  a  contract  of  warranty  and  a 
fraud  practised  in  the  sale  of  a  horse  at  the  same  trade  did  not 
arise  out  of  the  same  transaction,  so  as  to  be  connected  each  with 
the  same  subject  of  action,  and  that  a  complaint  containing  both 
causes  of  action  was  demurrable.^    Assault  and  battery  and  slan- 
der are  as  separate  and  distinct  causes  of  action  as  any  two  actions 
whatever  that  can  be  named.     The  subjects  of  the  two  actions  are 
not  connected  with  each  other.     Each  subject  is  as  distinct  and 
different  from  the  other  as  the  character  of  an  individual  is  from 
his  bodily  structure.   [The  question  is  not  whether  both  causes  of 
action  sprang  into  existence  at  the  same  moment  of  time.     Time 
has  very  little  to  do  with  solving  the  real  question.    The  question 
is,  Did  each  caiLse  of  action  accrue  or  arise  out  of  the^ame  trans- 
action, the  same  thing  doi%sJ     It  is  apparent  that  each  cause  of 
action  arose,  and  indeed  must  necessarily  have  arisen,  out  of  the 
doing  of  quite  different  things  by  the  defendant,  —  different  in 

^  Sweet  r.  Ingenon,  12  How.  Pr.  831. 
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their  nature,  in  all  their  qualities  and  characteristics,  and  inflicting 
injuries  altogether  different  and  dissimilar.  The  same  evidfnce 
would  not  sustain  each  cause  of  action,  and  they  may  require 
different  answers."  ^  It  has  been  held,  however,  that  the  two 
causes  of  action  under  exactly  the  same  circumstances  do  dnist 
out  of  the  same  transaction,  and  may  be  united  in  the  same 
complaint^ 

§  361.  *  467.  Author's  Gritdcism.  A  complaint  contained  one 
cause  of  action  for  the  breach  of  a  warranty  given  on  the  sale  of 
a  horse,  and  a  second  cause  of  action  for  fraudulent  representa- 


« 


it 


1  AndersoD  v.  Hill,  58  Barb.  238,  245, 
per  T.  A.  Johnson  J. ;  and  see  Dragoo  v. 
Levi,  2  Duv.  520,  which  reaches  the  same 
conclusion.  It  should  be  noticed  that 
Judge  Johnson  offers  no  affirmative  defi- 
nition of  "transaction,"  except  in  making 
the  same  transaction "  equivalent  to 
the  same  thing  done"  See  also  Wiles 
r.  Suydam,  64  N.  Y.  173,  per  Church  C.  J. : 
Held,  that  the  two  causes  of  action  cannot 
be  joined ;  one  is  on  contract,  and  the 
other  is  for  a  penalty  given  by  statute; 
they  do  not  "  arise  out  of  the  same  trans- 
action," nor  are  they  "  connected  with  the 
same  subject  of  action."  Hay  v.  Hay,  13 
Hun,  315;  French  v,  Salter,  17  id.  546; 
Douglas  Cy.  Sup.,  38  Wis.  179;  Ogdens- 
burgh  &  L.  C.  R.  Co.r.  Vt.  &  Can.  R  Co., 
63  N.  Y.  176  (meaning of  "subject-matter 
of  the  action  "). 

8  Brewer  v.  Temple,  15  How.  Pr.  286  ; 
Harris  v.  Avery,  5  Kans.  146.  The  first 
of  these  was  a  special  term  decision,  and 
is  expressly  overruled  in  Anderson  v.  Hill. 
I  quote  from  the  opinion  in  the  other  as 
an  example  of  the  argument  on  the  other 
side  of  the  queption.  The  defendant  had 
wrongfully  arrested  the  plaintiff,  and  at 
the  same  time  called  him  a  thief.  The 
court  say :  *'  We  think  that  these  facts 
constitute  only  one  transaction.  .  .  .  Our 
code  has  abolished  all  common-law  forms 
of  action,  and  has  established  a  svstem 
for  the  joinder  of  actions  more  philo- 
sophical and  complete  in  itself.  It  fol- 
lows the  rules  of  equity  more  closely  than 
it  d<>es  those  of  the  common  law,  one 
objnct  seeming  to  be  to  avoid  the  multi- 
plicity of  actions,  and  to  settle  in  one  suit 
as  e<|uity  did,  as  far  as  practicable,  the 
whole  subject-matter  of  a  controversy.    It 


is  probably  true  that  the  two  caii»e5  of 
action  for  assault  and  battery  and  f<>r 
slander  cannot,  under  our  code,  be  auiurd. 
unless  both  arise  out  of  the  same  trans- 
action ;  but  we  do  not  know  anv  rea>>Q 
why  they  should  not  be  united  when  Uth 
do  arise  out  of  the  same  tranbai  tiob. 
The  court  here  simply  assumes  that  U>tb 
causes  of  action  did  arise  out  of  the  sit( 
transaction,  but  does  not  venture  Qp»n 
any  reasons  for  that  opinion.  The  dtcv 
sion  is  a  mere  begging  of  the  question 

penton  v,  Collins  (1896),  118  N.  C 
196,  24  S.  E.  122.  In  this  case  a  caa«f  of 
action  for  assault  and  batterv  and  as 
equitable  cause  of  action  to  set  tL*\'ie  a 
deed  alleged  to  have  been  frandclfrtlv 
executed  to  defeat  plaintiff  in  the  c-jH^ 
tion  of  his  claim  for  damages  f<»r  the 
assanlt,  were  held  to  be  properly  joined 
in  the  same  complaint.  See  aLoo  F^r$t  < 
Sons  V.  Powers  (1900),  58  S  C  39S  *56 
S  E.  744.  in  which  it  is  held  that  a  knl 
cause  of  action  for  goods  sold  ani  d^ 
livered  may  be  joined  with  an  eqnita*^'" 
cause  of  action  to  set  aside  a  faie  of  a 
stock  of  goods  as  a  fraud  upon  cTe•^it.^ 
See  also  Endress  v.  Shove  (1901 ),  1 10  W:* 
133,  85  N.  W.  653,  to  the  effect  that  -^a 
cause  of  action  to  enforce  a  mort jracH.  an  1 
one  to  recover  on  the  personal  liailitj 
of  the  mortgagor,  grow  out  of  tht*  ^jlitt 
transaction  and  are  connected  with  thf 
same  subject  thereof,  hence  may  be  j'ir^ 
under  the  statute  on  that  subject  ivjopJ- 
less  of  the  statutory  pro>'ision  for  d'ti- 
ciency  judgments  in  foreclosure  ca.'*-* 
provided  no  one  other  than  the  deln'r  u 
made  a  'defendant  and  the  two  causes  oi 
action  are  separately  stated.  "3 
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tioDS  respecting  the  quality  and  condition  of  the  horse  made  at 
the  same  sale,  the  plaintiff  claiming  that  both  causes  of  action 
arose  out  of  the  same  transaction.     The  court  said :   "  It  is  some- 
what difficult  to  determine  the  precise  extent  and  boundaries  of 
the  first  subdivision  of  §  167  of  the  code,  which  provides  for  the 
joinder  of  causes  of  action  where  they  arise  out  of  the  same  trans- 
action or  transactions  connected  with  the  same  subject  of  action. 
In  this  case  the  plaintiff  first  coi^nts  in  assumpsit  on  an  alleged 
warranty  of  the  horse,  and  in  the  second  count  for  fraud  and  de- 
ceit in  wrongfully  concealing  the  defects  of  the  same  horse.     It 
may  be  true  that  these  causes  of  action  arise  out  of  the  same 
transaction,  to  wit,  the  bargain  for  the  purchase  of  the  horse  ;  but 
are  they  connected  with  the  same  subject  of  action  ?    The  subject 
of  the  action  is  either  the  contract  of  warranty,  or  it  is  the  fraud- 
ulent concealment  of  the  defects  complained  of.     These  causes  of 
action  cannot  consist  with  each  other.     I  am  inclined  to  think 
that  the  object  of  the  section  was  to  allow  the  plaintiff  to  include 
in  his  complaint  two  or  more  causes  of  action  actually  existing, 
arising  out  of  the  same  transaction,  and  when  a  recovery  might 
be  had  for  both  in  the  same  action  ;  and  that  the  joinder  must  be 
of  those  causes  of  action  which  are  consistent  with,  not  those 
which  are  contradictory  to,  each  other."!     The  judge  here  fell 
into  at  least  one  palpable  error  and  misreading  of  the  statute.     If 
the  causes  of  action  arise  out  of  the  same  transaction,  it  is  not 
necessary  that  they  should  also  be  connected  with  the  same  sub- 
ject of  action.     There  are  two  alternatives :  firsts  the  causes  of 
action  must  arise  out  of  the  same  transaction,  that  is,  one  trans- 
action ,  or,  secondly^  they  must  arise  out  of  transactions  which  are 
themselves  connected  with  the  same  subject  of  action.     When  it 
was  conceded  by  the  learned  judge  that  the  two  causes  of  action 
in  this  case  arose  out  of  the  same  transaction,  namely,  the  bargain 
for  the  sale  of  the  horse,  he  had  no  room  for  further  argument ; 
the  case  was  practically  decided.    The  real  question  was,  whether 
they  did  in  fact  arise  out  of  the  same  transaction ;  whether  the 
negotiation  preceding  the  sale  wa9  the  *'  transaxjtion  "  within  the 
legal  meaning  of  the  provision.     The  rule  laid  down  at  the  end  of 

1  Sweet  V.  Ingenon,  12  How.  Pr.  331,  stood  that  a  vendor  cannol  enter  Into  a 

per  Bacon  J.    What  inconsistency  exists  contract  of  warrantji  and  also  make  false 

between    these  two    causes    of    action  ?  representations  at  the  same  sale   and  in 

Does  the  learned  judge  mean  to  he  under-  the  same  language  f 
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the  citation  affords  no  help  in  solving  the  diflSculty,  if  indeed  it 
has  any  meaning  whatever. 

§  362.  *468.  Same  Subject.  In  a  ease  where  the  defendants  — 
common  carriers  —  had  carried  a  quantity  of  wheat  of  the  plain- 
tiffs on  their  boats  from  Buffalo  to  New  York,  the  complaint 
separately  stated  two  causes  of  action.  The  first  alleged  a 
wrongful  conversion  of  340  bushels  of  wheat,  and  demanJel 
judgment  for  their  value,  as  damages;  the  second  alleged  an 
overpayment  of  freight  on  the  shipment  to  the  amount  of  SITO, 
and  demanded  judgment  for  that  sum.  In  passing  upon  the 
question  raised  by  the  defendants'  demurrer,  the  court  said :  '*  It 
must  be  admitted  that  the  first  cause  of  action  is  for  a  tort,  anJ 
that  the  second  is  on  an  implied  contract  to  recover  back  money 
paid  by  plaintiffs  under  a  mistake  of  facts.  But  the  counsel  fur 
the  plaintiffs  insists  that  both  causes  of  action  arise  out  of  the 
same  subject  of  action,  viz.  the  transportation  of  wheat  from  Buf- 
falo to  New  York,  or  arise  out  of  transactions  connected  with  tliat 
subject  of  the  action,  and  are  therefore  joined  under  the  first  sul>- 
division  of  §  167  of  the  code.  Cases  throw  but  little  light  on 
the  unmeaning  generality  of  the  first  subdivision  of  this  section. 
Now,  I  do  not  think  the  transportation  of  the  wheat  to  New  York 
is  the  subject  of  the  plaintiffs'  action.  The  plaintiffs  have  two 
causes  of  action.  The  subject  of  the  first  would  be  the  loss, 
waste,  or  wrongful  conversion  of  the  340  bushels  of  wheat  bv  the 
defendants,  and  their  wrongful  neglect  or  act  by  which  the  plain- 
tiffs lost  their  property.  The  subject  of  the  second  cause  of  action 
would  appear  to  be  the  $170  of  the  plaintiffs'  money,  which  the 
plaintiffs  oveipaid.to  the  defendants  on  account  of  freight,  an  J 
which  the  defendants  ought  to  have  paid  back  to  the  plaintiffs. 
But  have  both  these  causes  of  action,  or  subjects  of  action,  arisen 
out  of  the  same  transaction,  within  the  meaning  of  this  provision 
of  the  code  ?  I  do  not  want  to  nullify  the  code,  and  I  have  no 
right  to  nullify  it ;  and  this  provision  has,  or  was  intended  to 
have,  some  meaning.  Why,  then,  should  I  not  say  that  the  trans- 
action in  this  case,  out  of  which  have  arisen  the  plaintiffs'  two 
causes  of  action,  and  subjects  of  action,  commenced  with  the  ship- 
ment of  wheat  at  Buffalo,  and  has  not  ended  yet,  even  bv  the 
commencement  of  this  action ;  the  plaintiffs'  two  causes  of  acii^n 
being  links  in  the  chain  of  facts  containing  the  transaction,  and 
thus  arising  out  of,  or  connected  with,  the  same  transaction  ?    Bv 
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the  ^  subject  of  action '  in  this  section  of  the  code  must  be  intended^ 
not  the  subjects  of  the  different  counts,  or  of  the  several  causes  of 
action,  but  of  the  action  as  a  unit.  To  say  that  by  the  ^  subject 
of  action '  is  meant  the  several  causes  of  action  nullifies  this  pro- 
vision of  the  code.  To  give  force  and  effect  to  it,  it  appears  to 
me  you  must  say  that  it  means  that  the  plaintiffs  can  unite  several 
causes  of  action  against  the  same  party,  arising  out  of  the  same 
transaction,  and  nothing  more ;  and  you  must  treat  the  concluding 
words,  *  or  transactions  connected  with  the  same  subject  of  action,* 
as  useless  and  unmeaning  surplusage.  Upon  the  whole,  I  have 
come  to  the  conclusion  that  the  plaintiffs  had  a  right  to  unite  the 
two  causes  of  action  in  this  complaint ;  but  I  have  done  so,  know- 
ing that  no  reasoning  on  this  point  can  have  much  logical  pre- 
cision, or  lead  to  a  satisfactory  result."^ 

§  363.  *  469.  Same  Subject.  This  opinion,  which  I  have  quoted 
in  full,  is  one  of  the  most  elaborate  attempts  to  be  found  in  the 
reports  at  an  analysis  and  definition  of  these  terms.  Some  obser- 
vations upon  it  are  appropriate  here,  before  passing  to  the  other 
citations.  It  is  plain  that  the  learned  judge  labored  under  a  hope- 
less confusion,  both  in  respect  to  his  notions  of  the  meaning  of 
the  important  terms,  and  in  respect  to  his  reading  of  the  clause 
itself.  He  is  completely  afloat  as  to  the  legal  import  of  "subject 
of  action,"  constantly  ti-eating  it  interchangeably  with  "  transac- 
tion," and,  notwithstanding  his  disclaimer,  confounding  it  with 
"cause  of  action."  Why,  in  the  one  case,  is  the  "subject  of 
action"  declared  to  be  the  conversion  of  the  wheat,  the  wrongful 
act  or  neglect  by  which  the  wheat  was  lost  to  the  plaintiffs,  — 
that  is,  the  very  delict  committed  by  the  defendant,  iyid  in  the 
other  case  declared  to  be  the  money ^  —  the  very  physical  thing 
which  the  plaintiffs  had  mistakenly  paid  to  the  defendants,  and 
which  the  defendants  were  under  an  implied  contract  to  repay  ? 
It  is  self-evident  that,  if  by  the  term  "  subject  of  action  "  is  meant 
the  delict  or  wrong  by  which  the  plaintiffs'  primary  right  of  prop- 
erty in  their  wheat  was  invaded,  it  must  also  mean  the  wrong  in 
the  other  case,  —  that  is,  the  breach  of  the  implied  contract  to 
repay  the  money;  and  if  it  denotes,  in  the  one  instance,  the 
money  which  is  the  subject  of  the  plaintiffs'  claim,  it  must  denote 
the  same  in  the  other.  But  the  great  error  of  the  learned^- judge 
consists  in  his  mistaken  reading  of  the  statute.     The  view  of  the 

1  Adams  v.  Biasell,  28  Barb.  382,  385,  per  Sutherland  J. 
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plaintiffs'  counsel,  which  he  repudiates,  was  certainly  simple  ami 
intelligible.  That  view  regarded  both  causes  of  action  as  ari^iiii: 
out  of  one  and  the  same  transaction,  —  the  transport  of  the  grain. 
with  all  of  its  incidents.  After  rejecting  it,  the  judge,  in  fa  t. 
returns  to  this  theory  at  last,  and  rests  his  decision  upon  it  In 
his  discussion,  however,  he  reverses  the  order  of  the  statute :  he 
treats  it  as  though  it  required  the  " subjects  of  action "  to  be  c(i)- 
nected  with  one  "transaction,"  instead  of  prescribing  that  tht^ 
" transactions  "  should  be  connected  with  the  same  "  subject  ol 
action ; "  and,  finding  that  this  construction  leads  him  into  di:!:- 
culties  from  which  there  is  no  escape,  he  finally  pronounces  the 
important  clause  of  the  section  useless  surplusage,  to  be  entinly 
rejected.  I  need  hardly  say  that  courts  have  no  authority  to 
reject  any  portion  of  a  statute,  unless  it  be  absolutely  meaning- 
less. This  clause  is  certainly  not  thus  without  meaning.  Cau>e> 
of  action  may  arise  from  the  same  transaction,  and  they  may  aii^e 
from  transactions  which  are  connected  with  the  same  subject  of 
action,  —  that  is,  which  have  a  common  point  of  connection  with 
which  they  are  all  united,  and  which  common  point  is  the  sul)ject 
of  the  action.  This,  I  say,  is  far  from  meaningless ;  on  the  con- 
trary, it  is  a  simple  and  plain  expression,  as  far  as  the  langmv^e 
is  concerned,  when  that  language  is  used  in  its  ordinary  and  jx>p- 
ular  signification.  The  difiiculty,  and  the  only  difficulty,  springs 
from  the  question,  whether  the  words  are  thus  used  in  their  projrr 
sense,  or  whether  they  must  receive  a  special  and  technical  leg  il 
inteipretation  in  order  to  arrive  at  the  legislative  intent,  and  to 
frame  from  them  a  definite  rule  which  shall  be  applicable  to  all 
possible  cases.  It  is  an  abuse  of  judicial  power  to  reject  iin 
express  provision  of  a  statute  on  the  sole  gix)und  of  a  difficulty 
in  understanding  and  enforcing  it. 

§  364.  *  470.  Same  Subject  In  an  action  by  a  judgment  cred- 
itor against  his  debtor  and  an  assignee  of  such  debtor  to  set  aside 
transfers,  to  recover  property,  and  for  other  relief,  it  was  s<iid  by 
the  court:  "  What  is  the  subject  of  the  action  in  this  case?  It  i^ 
the  restitution  of  the  property  of  the  judgment  debtor,  whom  Ae 
plaintifif  represents.  To  entitle  himself  to  this  relief,  the  pLiiiuiff 
avers  in  his  complaint  different  transactions  out  of  which  his  rigit 
to  a  restitution  flows."  ^  There  is  here  a  plain  confusion  of  ideas. 
The  restitution  of  the  debtor's  property,  which  is  the  relief  de- 

1  Palen  v.  Bushnell,  46  Barb.  24. 
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manded,  is  the  object  of  the  action.  If  there  is  anything  con- 
nected with  this  matter  clear,  it  is  that  the  authors  of  the  code 
used  the  terms  "subject  of  action"  and  "object  of  the  action"  to 
describe  different  and  distinct  facts. 

§  365.    *471.     Jones  v.  Steamship  Cortes.     The  general  theory 
of  pleading  and  of  actions  embodied  in  the  new  system  was  stated 
with  some  fulness  by  the  Supreme  Court  of  California,  in   an 
action  brought  against  a  steamboat  company  by  a  passenger  to 
recover  damages.     The  plaintiff  had  purchased  a  ticket  from  San 
Francisco  to  San  Juan,  being  led  to  beheve,  by  public  advertise- 
ments of  the  defendants,  that  the  vessel  landed  at  the  latter  place. 
She  was  carried  on  to  Panama,  the  boat  not  stopping  at  San  Juan, 
and  was  subjected  to  many  personal  discomforts  and  injuries,  and 
also  suffered  consequential  pecuniary  losses  and  damage.     The 
complaint  was  in  the  form  of  an  action  for  deceit,  rather  than 
on  the  contract,  and  contained  allegations  of  false  and  fraudulent 
representations.    In  respect  to  this  complaint,  the  court  pronoimced 
the  following  opinion :   "  Our  system  of  pleading  is  formed  upon 
the  model  of  the  civil  law,  and  one  of  its  principal  objects  is  to 
discourage  protracted  and  vexatious  litigation.     It  is  the  duty  of 
the  courts  to  assist  as  far  as  possible  in  the  accomplishment  of  this 
object,  and  it  should  not  be  frittered  away  by  the  application  of 
rules  which  have  no  legitimate  connection  with  the  system.     The 
provisions  for  avoiding  a  multiplicity  of  suits  are  to  be  liberally 
and  beneficially  construed ;  and  we  see  no  reason  why  all  matters 
arising  fi*om,  and  constituting  part  of,  the  same  transaction,  should 
not  be  litigated  and  determined  in  the  same  action.    Causes  of 
complaint  differing  in  their  nature,  and  having  no  connection  with 
each  other,  cannot  be  united ;   but  the  object  of  this  rule  is  to 
prevent  the  confusien  and  embarrassment  which  would  necessarily 
result  from  the  union  of  diverse  and  incongruous  matters,  and  it 
has  no  application  to  a  case  embracing  a  variety  of  circumstances, 
so  connected  as  to  constitute  but  one  transaction.  .  .  .  Every 
action  under  our  practice  may  be  properly  termed  an  action  on 
tbe  case ;  and  it  would  seem  that  every  ground  of  relief  which 
can  be  regarded  as  a  part  of  the  case  may  with  propriety  be  in- 
cluded in  the  action.  .  .  .  The  plaintiffs  have  brought  their  suit 
upon  the  whole  case  to  recover  damages,  not  only  for  the  breach 
of  the  contract,  but  for  the  wrongs  and  injuries  committed  by  the 
owners  and  agents  of  the  defendants  in  that  connection.     The 
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defendants  are  liable  for  all  the  damages  resulting  from  these 
causes;  and  there  is  certainly  no  impropriety  in  adjusting  tiie 
whole  matter  in  one  controversy."  ^  The  section  found  in  all  the 
codes  defining  a  "  counter-claim  "  contains  the  expressions  *'  trans- 
action "  and  "  connected  with  the  subject  of  action,"  used  in  ilt 
same  sense  as  in  the  passage  now  under  consideration.  In  a  few 
of  the  decisions  which  have  been  based  upon  that  section,  there  is 
some  approach  towards  a  general  interpretation  of  these  phrases. 
The  cases  are  collected  in  the  succeeding  chapter,  in  the  section 
which  treats  of  the  counter-claim,  and  may  be  consulted  for  what- 
ever light  they  throw  upon  tlie  present  discussion. 

§  366.  *  472.  ObservatioxiB  of  the  Author.  Two  Alternatives. 
It  is  plain  that  little  real  help  can  be  obtained  from  the  foreg^oing 
judicial  explanations,  and  we  must  return  to  the  very  language  of 
the  statute  itself.  This  language  must  be  carefully  studied,  and 
the  proper  force  and  effect  given  to  all  its  words.  In  order  tluit 
different  causes  of  action  may  be  united,  they  must  arise  out  of  a 
transaction,  or  out  of  transactions.  Nothing  is  said  about  their 
being  connected  with  or  arising  out  of  the  same  "subject  of 
action."  There  are  two  alternatives  only :  First,  these  different 
causes  of  action  may  arise  out  of  the  same  transaction,  —  that  is, 
out  of  one  ;  or,  secondly,  they  may  arise  out  of  different  transiic- 
tions ;  but  in  that  case  these  transactions  must  be  connected  with 
the  same  "subject  of  action,"  The  words  "arise  out  of"  are 
important  and  emphatic.  They  indicate  a  sequence  of  cause  and 
effect,  so  that  the  causes  of  action  must  result  as  consequences 
from,  or  be  produced  by,  the  transactions.  It  is  plain  that  there 
must  be  a  close  connection  between  the  transaction,  as  the  origin. 
and  the  causes  of  action,  as  the  products. 

§367.  *473.  Meaning  of  "  TransactloxL"  "  Transaction '' is  de- 
fined by  Worcester  as  "  the  act  of  transacting  or  conducting  any 
business;  negotiation;  management;  a  proceeding."  We  must 
recur  to  the  definition  of  cause  of  action  already  given.  It  in- 
cludes the  plaintiff's  primary  right  which  has  been  invaded,  and 
the  wrongful  act  or  default  —  the  delict  —  of  the  defendant  bv 
which  the  right  is  broken.  In  order  that  causes  of  action  mav 
arise  out  of  a  transaction,  there  must  therefore  be  a  negotiatii^n, 
or  a  proceeding,  or  a  conduct  of  business,  between  the  parties,  of 
such  a  nature  that  it  produces,  as  necessary  results,  two  or  more 

1  Jones  V.  Steamship  Cortes,  17  Cal.  487, 497,  per  Cope  J. 
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different  primaryyrighta/iii  favor  of  the  plaintiff,  and  wrongs  done 
by  the  defendant  which  are  violations  of  such  rights.  The  pro- 
ceeding, or  negotiation,  or  conduct  of  business,  must,  of  course, 
be  a  unit,  one  affair,  or  else  it  would  not  be  a  single  transaction  ; 
and  yet  it  must  be  in  its  nature  complex,  for  it  must  be  the  origin 
of  two  or  more  separate  primary  rights,  and  of  the  wrongs  which 
violate  them.  In  order  that  this  may  be  so,  the  facts  from 
which  the  different  primary  rights  flow  mtist  be  parts  ofy  or  steps 
in,  the  transaction ;  and,  for  the  same  reason,  the  wrongful  acts 
or  omissions  of  the  defendant  must  be  parts  of  the  same  transac- 
tion. If  a  single  transaction  —  that  is,  a  single,  continuous,  and 
complex  proceeding,  or  negotiation,  between  the  parties  —  is 
analyzed  and  reduced  into  its  series  of  acts  and  defaults,  and  some 
of  these  acts  are  the  facts  from  which  spring  one  primary  right 
in  favor  of  the  plaintiff,  and  other  acts  are  the  facts  from  which 
spring  a  different  primary  right  in  his  favor,  and  others  still  are 
the  violations  or  breaches  of  these  rights,  these  two  causes  of 
action  do  truly  arise  out  of  the  same  transaction. 

§  36a  *  474.  Same  Subject  It  is  clear  that  every  event  affect- 
ing two  persons  is  not  necessarily  a  "  transaction  "  within  the 
meaning  of  the  statute ;  indeed,  the  word  as  used  in  common 
speech  has  no  such  signification.  "  Transaction  "  implies  mutu- 
ality, something  done  by  both  in  concert,  in  which  each  takes 
some  part.  Much  less  can  it  be  said  that,  because  two  events 
occur  to  the  same  persons  at  the  same  time,  they  are  necessarily  so 
connected  as  to  become  one  transaction.  The  case  cited  above, 
in  which  a  cause  of  action  for  an  assault  and  battery  and  one  for 
a  slander  were  united,  illustrates  this  statement.  Two  events 
happened  simultaneously,  the  beating  and  the  defamation,  but 
neither  was  a  "  transaction "  in  any  proper  sense  of  the  word. 
The  wrong  which  formed  a  part  of  one  cause  of  action  was  the 
beating ;  that  which  formed  a  part  of  the  other  was  the  malicious 
speaking.  The  plaintiff's  primary  rights  which  previously  existed 
were  broken  by  two  independent  and  different  wrongs.  The  only 
common  point  between  the  causes  of  action  was  one  of  time ;  but 
this  unity  of  time  was  certainly  not  a  "  transaction."  ^     Much  of 

^  ^See  De  Wolfe  v.  Abraham  (1896),  the  presence  and  hearing  of  a  large  nnm- 

151  N.  T.  186,  45  N.  E.  455,  in  which  "  the  her  of  people,  the    defendants,  thronp;h 

plaintiff  sued  the  defendants,  merchants  their    lawfal    agents,    charged    plaintiff 

in  the  city  of  Brooklyn,  for  slander,  alleg-  with  theft,  in  that  she  had  stolen  from 

ing  that  at  their  place  of  business,  and  in  them    a    certain      ring.    The    plaintiff's 
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the  difficulty  in  construing  this  language  has  resulted,  I  think, 
from  a  failure  to  apprehend  the  true  nature  of  a  "  cause  of  action, ' 
from  a  f orgetf ulness  that  it  includes  two  factors,  —  the  priman 


counsel,  in  opening  the  case  to  the  jnry, 
stated  that  the  alleged  slander  was  not 
uttered  by  the  defendants,  or  either  of 
them,  but  by  a  clerk  or  salesman  in  their 
employ  ;  that  plaintiff,  at  the  time  of  the 
slander,  was  falsely  imprisoned  by  a  de- 
tective of  defendants,  and  that  she  sought 
to  recover  damages  for  false  impris- 
onment and  the  slander.  Thereupon 
the  counsel  for  the  defendants  moved 
upon  the  complaint  and  the  opening 
for  a  dismissal  upon  the  ground  that 
the  defendants  were  not  liable  for  the 
slander  of  their  clerk,  and  that  the  com- 
plaint was  solely  for  slander.  This 
motion  was  denied  and  the  plaintiff  was 
allowed  to  withdraw  a  juror  for  the  pur- 
pose of  applying  to  the  Special  Term  for 
leave  to  amend  her  complaint,  so  as  to 
allege  a  cause  of  action  for  false  imprison- 
ment against  the  defendants.  A  motion 
was  accordingly  made  at  Special  Term, 
and  the  justice  presiding  held  that  the 
proposed  amended  complaint  contained  a 
union  of  the  causes  of  action  for  slan- 
der and  false  imprisonment,  and  denied 
the  motion.  On  appeal  the  Appellate 
Division  reversed  the  order  of  the 
Special  Term  and  allowed  the  amend- 
ment, holding  that  'injury  at  the  same 
time  to  the  person  by  physical  violence 
and  to  the  character  by  language  may 
well  be  regarded  as  parts  of  a  single 
tort.'"  The  question  presented  to  the 
Court  of  Appeals  was  "  whether  under  all 
the  circumstances  of  the  case  the  plaintiff 
should  have  been  allowed  to  amend  her 
complaint  for  slander  by  adding  thereto 
the  statement  of  a  cause  of  action  for 
false  imprisonment."  In  reversing  the 
order  appealed  from  the  Court  of  Appeals, 
among  other  things,  said :  "  We  are 
unable  to  agree  with  the  conclusion 
reached  by  the  learned  Appellate  Division 
that  injury  at  the  same  time  to  the  per- 
son by  physical  violence  and  to  the 
character  by  language  may  well  be 
ref^arded  as  parts  of  a  single  tort.  We 
think  to  .so  hold  is  to  ignore  a  distinction 
that  exists  in  all  jurisdictions  where  the 


common  law  is  administered.    It  is  noc 
necessary,    however,    to     examine    pre- 
cedents, as  the  Code  of  Civil  Pnice-iuiv 
(§484)  is  decisive  of  this  appeaL"    Aiurr 
stating  the  provisions  of  this  section  of 
the  code   the  court  proceeds:  *'It  thu> 
appears  that  the  legislature  has  indicted 
with  great  clearness  and  particnlaritj  the 
causes  of  action  that  mav  be  united  in  the 
same  complaint.    The  test  is  very  simple, 
as  all  causes  of  action  united  mujtt  b>€lcr^ 
toXhe  same  subdivision  of  the  section  v« 
are  considering.    False  imprison meni  is 
an  injury  to  the  person  and  is  embrace-i 
within  subdivision  2,  while  slander  is  in 
express    terms  excluded  therefrom  &n<l 
placed   in  subdivision  3.     The  plainiif  s 
case  is  not  aided  by  subdivbion  9  of  tbe 
section,  which  provides  for  uniting  causes 
of  action  upon  claims  arising  out  of  ibe 
same  transaction.    It  dues  not  follow  that 
two  causes  of  action,  originating  at  the 
same  time,  arose  as  matter  of  law  oai  of 
the  same  transaction,  or  are  proved  by 
the  same  evidence  (Anderson  r.  Hill,  5-1 
Barb.  245,  246).     In  the   case  cited  the 
General  Term  of  the  Supreme  Coart  htli 
that  causes  of  action  for  assault  and  bat- 
tery and  slander  could  not  be  uniteii  io 
the  same   complaint."    Here   the  ci>art 
quotes  the  text  commenting  upon  the  ca^c 
of  Anderson  V.  Hill  cited  in  the  opinioa 
and  concludes  as  follows :  '*  The  separate 
and  distinct  nature  of  the  causef<  of  acti<jD 
of  false  imprisonment  and   slander   are 
apparent  when  we  apply  the  test  undtt 
the    circumstances    of  the  case  at  bar, 
whether  the  same  evidence  would  pnive 
the  plaintifTs  case.    It  is  obvious  that  it 
would  not ;  in  the  action  for  false  impn?- 
onment  plaintiff  must  show  an  Qnlauiai 
arrest  and  detention;   in  the  action  for 
slander  the  proof  would  be  the  uttering  oi 
the  slander  in  the  presence  of  others,  iu 
falsity,    if   justified,    and    extrinsic  en 
dence  of    malice    if   any    existed.    The 
measure  and  proof  of  damages  in  the  t«o 
causes  of  action  would   be   entirely  dii- 
ferent.*Q 
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right  and  the  wrong  which  invades  it.  A  "  cause  of  action  "  can- 
not be  said  to  "  arise  out  of  "  an  event,  when  the  event  produces 
or  contains  but  one  of  these  factors, — the  delict  or  wrongful 
act.i 


1  \^MeaHimg  e/  the  Term  '*Trans<»e' 

Hon." 

Gatzman  v.  Clancj   (1902),   114   Wis- 
589,  90  N.  W.  1081,  holds  that  the  word 
^'transaction/'  in    the   statute,  is   broad 
enoagh  to  indnde  an  entire,  continuoos 
physical   encoanter;    Gilbert  v.    Loberg 
(1894),  86  Wis.  661,  57  N.  W.  982;  Story 
&  Isbam  C.  Co.  v.  Story  (1893),  100  Cal. 
30,  34  Pac.  671,  quoting  the  author.    In 
Knapp  V.  Walker  (1900),  73  Conn.  459,  47 
AtL  655,  the  court  said :  "  The  complaint 
before   us,    containing     but    one    count, 
describes  a  cause  of  action  for  fraud.    It 
alleges  that  the    defendant    by    certain 
false    and     fraudulent     representations, 
which  are  set  forth,  induced  the  plaintiff 
to  part  with  his  horse  of  the  value  of 
SIOO.    It  also  describes  a  cause  of  action 
for  breach  of  contract.     It  alleges  that 
the  defendant  failed  to  perform  his  agree- 
ment to  deliver  a  certain  g^^ay  mare  in 
exchange  fur   the   horse  which  he    had 
received  from  the  plaintiff.  ^  The  dealings 
between  the  plaintiff  and  defendant  with 
reference  to  an  exchange  of  burses  was  the 
transaction  out  of  which  both  the  alleged 
causes  of  action  arose,  and  a  statement  of 
all  the  claimed  facts  of  the  entire  trans- 
action therefore  involved  a  statement  of 
both  of  said  causes  of  action." 

In  Craft  Refrigerating  Machine  Co. 
r.  Qnionipiac  Brewing  Co.  (1893),  63 
Conn.  551,  29  Atl.  76,  the  court  said: 
"  As  the  word  is  employed  in  American 
codes  of  pleading  and  in  our  own  Prac 
tice  Act,  altransaction  is  something  which 
has  taken  place  whereby  a  cause  of  action 
I  has  arisen.  It  must  therefore  consist  of 
an  act  or  agreement,  or  several  acts  or 
agreements  having  some  connection  with 
each  other,  in  which  more  than  one  per- 
son is  concerned,  and  by  which  the  legal 
relationH  of  such  persons  between  them- 
Klves  are  altered.  \  The  transaction  be- 
tween  the  parties  to  the  present  action 
t^gan  when  they  made  the  contract  for 
the  manufacture  and  sale  of  the  two 
machines.  Then  followed  the  delivery  of 
the  machines,  the  refusal  to  accept  them, 


the  attempt  of    the    plaintiff   to  retake 
them,  the  forcible    prevention   of   their 
removal,  and  the  subsequent  continuance 
of  their  use  in  the  defendant's  business. 
Without  taking  each   and  all    of   these 
events  into  consideration,  the  legal  rela- 
tions of  the  parties   could    not  be  fully 
determined.     From  the  delivery  of  the 
machines  to  the  commencement  of  the 
action,  they  had  remained  continuously  in 
the  defendant's  possession.    It  had  simply 
dealt  with  them  in  a  different  way  at  dif- 
ferent times.    The  Practice  Act  is  to  be 
'favorably  and  liberally  construed  as  a 
remedial  statute.'  ...  It  has   taken  the 
word  transaction,  not  out  of  any  legal 
vocabulary  of  technical  terms,  but  from 
the  common  speech  of  men.     So  far  as  we 
are  aware  it  has  never  been  the  subject 
of  any    exact   judicial    definition.    It  is 
therefore  to  be  construed  as  men  com- 
monly understand  it,  when  applied,  as  in 
our  Practice  Act  it  certainly  is  applied, 
...     to    any    dealings     between     the 
parties,     resulting    in    wrongs,     without 
regard  to  whether  the  wrong  be  done  by 
violence,  neglect,  or   breach  of  contract. 
It  seems  to  us  hardly  to  be  doubted  that 
any  ordinary  man  would  consider  every- 
thing stated  in  the  complaint  as  properly 
belonging    to  a  narrative  of  the   whole 
transaction     between    the    parties,    and 
necessary  for  the  information  of  one  who 
was    to   form    a   judgment  as  to    their 
respective  rights.    That  a  broader  mean- 
ing should  be  given  to  the  t^rm  'trans- 
action '  than  it  has  received  in  some  of  the 
courts  of  our  sister  States,  is  plain  from 
the  provision  in  the  Practice  Book,  .  .  . 
that    '  where  several    torts  are   commit- 
ted   simultaneously  against  the  plaintiff 
(as  a  battery  accompanied  by  slanderous 
words)  they  may  be  joined  as  causes  of 
action  arising  out  of  the  same  transaction, 
notwithstanding  they  may  belong  to  dif- 
ferent classes  of  action.'    This  was  the 
deliberate  adoption  of  a  view  of  the  mean- 
ing of  the  word  in  question  which   had 
been  previously  disapproved  in  New  York, 
as  well  as  by  Judge  Bliss  in  his  treatise  on 
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§  369.  *  475.  Meaning  of  "  Subject  of  Action.''  The  same  anal}  >is 
applies  also  to  the  remaining  portion  of  the  clause,  the  Sole  diffd- 
ence  being  that  the  causes  of  action  arise  out  of  different  trans- 
actions instead  of  one.  The  common  tie  between  the  causes 
of  action  in  that  case  is,  that  the  transactions  themselves  are 
connected  with  the  same  "subject  of  action."  What  is  nitant 
by  this  term?  It  cannot  be  synonymous  with  "  cause  of  aciion." 
This  appears  from  making  the  substitution,  since  the  result  would 
be,  "  causes  of  action  may  be  united  when  they  arise  out  of  trans- 
actions connected  with  the  same  cause  of  action ; "  which  is  an 
absurdity,  a  mere  statement  in  a  circle.  **  Subject  of  action  " 
must,  therefore,  be  something  different  from  "  cause  of  action." 
It  is  also  different  from  "  object  of  the  action."  The  object  of 
the  action  is  the  thing  sought  to  be  attained  by  the  action,  tlie 
remedy  demanded  and  finally  awarded  to  the  plaintiff.  Cau-ts 
of  action  cannot  arise  out  of  transactions  connected  with  the 
"  object  of  the  action,"  because  that  object  is  something  in  the 
future,  and  could  have  had  no  being  when  the  transactions  took 
place  out  of  which  the  causes  of  action  arose.  As  the  causes  of 
action  arise  out  of  certain  transactions,  and  as  these  translations 
are  connected  with  a  "  subject  of  action,"  it  is  plain  that  this  sul> 
ject  must  be  in  existence  simultaneously  with  the  transactions 
themselves,  and  prior  to  the  time  when  the  causes  of  action  com- 
mence. This  fact  also  shows  that  the  "  subject "  must  be  some- 
thing other  than  the  cause  of  action.  The  phrase  was  not  us  il 
in  legal  terminology  prior  to  the  code,  but  another  one  very 
similar  to  it  was  in  constant  use,  and  had  acquired  a  well-defineJ 
meaning ;  namely,  "  subject-matter  of  the  action.''^  Thus  the  rule 
is  familiar,  that  courts  must  have  jurisdiction  of  "  the  subject- 
matter  of  the  action,"  as  well  as  over  the  parties.  Courts  miglit 
have  the  power  in  a  proper  case  to  grant  any  kind  of  relief,  le.r.il 
or  equitable,  and  to  entertain  any  form  of  proceeding,  and  yet 
not  have  jurisdiction  over  some  particular  "  subject-matter/'  The 
term  "  subject  of  action,"  found  in  the  code  in  this  and  one  or 
two  other  sections,  was  doubtless  employed  by  its  authors  ami  the 
legislature  as  synonymous  with,  or  rather  in  the  place  of,  "subject- 
matter  of  the  action."     I  can  conceive  of  no  other  interpretatii  n 

Code  Pleading  (§125),  thonp;h   accepted    See  also  McHard  v.  Willianu  (K*96).  9 
in    Kansas.     Anderson  i'.   Hill,  53  Barb.     S.  D.  381,  66  N.  W.  930j 
238,  245 ;  Harris  v.  Avery,  5  Kaus.  146." 
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which  will  apply  to  the  phrase  and  meet  all  the  requirements  of 
the  context.  *^'  Subject-matter  of  the  action  "  is  not  the  "  cause 
of  action,"  nor  the  "  object  of  the  action."  It  rather  describes  the 
physical  facts,  the  things  real  or  personal,  the  money,  lands,  chat- 
tels, and  the  like,  in  relation  to  which  the  suit  is  prosecuted.  It 
is  possible,  therefore,  that  several  different  "  transactions  "  should 
have  a  connection  with  this  "  subject-matter,"  or,  what  seems  to  me 
to  be  the  same  thing,  with  this  "  subject  of  actioa  ''l  The  whole 
passage  is,  at  best,  a  difficult  one  to  construe  in  such  a  manner 
that  any  explicit  and  definite  rule  can  be  extracted  from  it.^  I 
remark,  in  bringing  this  analysis  of  the  language  to  a  close,  that 
the  latter  clause  of  the  subdivision  —  "or  transactions  connected 
with  the  same  subject  of  action  "  —  can  probably  have  no  appUca- 

1  [^Meaning  of  the  Term  "  Sui^eet  This  is  because  the  plaiDtiff  alleged  the 

of  Action,**  proceedings  to  set  aside  the  conveyance  to 

In  Box  V.  Chicago,  R.  I.  &  P.  Rj.  Co.  Jordan  and  the  lien  resulting  to  himself, 
(1899),  107  la.  660,  78  N.  W.  964,  the  and  prayed  a  foreclosure.  TheCode  of  Civil 
court  quotes  as  follows  from  Rodgers  v.  Procedure  provides  (sec.  87)  that  the  plain- 
Association,  17  S.  C.  406 :  "  What  is  a  tiff  may  unite  several  causes  of  action  relat- 
cause  uf  action  ?  We  must  keep  in  view  ing  to '  the  same  transaction  or  transactions 
the  difference  between  the  subject  of  the  connected  with  the  same  subject  of  action.' 
action  and  the  cause  of  the  action.  The  The  vagueness  of  that  language  has 
^abject  of  the  action  was  what  was  for-  caused  the  profession  much  difficulty ;  but 
merly  understood  as  the  subject-matter  the  facts  out  of  which  the  lien  arose  em- 
of  the  action."  See  Adkins  v.  Loucks  brace  a  part  of  the  fraudulent  conduct 
(1900),  107  Wis.  587,  83  N.  W.  934;  Jor-  justifying  interposition  through  a  receiver- 
dan  V.  Estate  of  Warner  (1900),  107  Wis.  ship;  they  resulted  in  giving  plaintiff  a 
539,  83  N.  W.  946 ;  Foster  v.  Posson  special  interest  aside  from  that  of  a  stock- 
(1899),  105  Wis.  99.  81  N.  W.  123.  In  holder,  and  it  would  certainly  seem  that 
Zinc  Carbonate  Co.  v.  First  National  Bank  the  language  quoted  is  broad  enough  to 
of  Shullsburg  (1899),  103  Wis.  125,  79  cover  such  a  state  of  facts."  McHard  v. 
N.  W.  229,  the  court  said:  "There  is  Williams  (1896),  8  S.  D.  381,66  N.  W. 
bnt  one  subject  of  action,  —  the  conspir-  930.  In  Craft  Refrigerating  Machine 
acj  to  defraud  and  its  consummation  to  Co.  v.  Quinnipiac  Brewing  Co.  (1893),  63 
the  damage  of  plaintiff.  All  the  allega-  Conn.  551,  29  Atl.  76,  it  is  said:  "It  fol- 
tioDB  of  fact  are  parts  of  the  presentation  lows  that  both  the  causes  of  action  were 
of  that  one  subject."  Dinan  v.  Coneys  properly  nnited  in  the  same  complaint. 
(1894),  143  N.  Y.  544,  38  N.  £.  715:  The  same  result  would  also  be  reached 
"The  subject-matter  of  the  plaintiff's  ac-  if  what  we  have  viewed  as  one  transaction 
tion  was  the  alleged  right  of  possession  of  could  be  regarded  as  consisting  of  several 
the  land  sought  to  be  recovered.  The  transactions,  since  such  would  all  be  con- 
Eobject-matter  of  the  counter-claim  was  the  nected  with  the  same  subject  of  action, 
right  to  recoTcr  against  the  plaintiff  that  is,  the  two  machines  and  the  title  to 
the  amount  of  the  legacy,  and  also  T  .  .  them;"  Daniels  v.  Fowler  (1897),  120 
the  right  to  relief  by  sale  of  the  land  for  N.  C.  14.  26  S.  £.  635  ;  Solomon  v.  Bates 
its  payment."  Ponca  Mill  Co.  w.  Mikesell  (1896),  118  N.  C.  311,  24  S.  E.  746: 
(1898),  55  Neb.  98,  75  N.  W.  46:  "An-  "There  is  the  same  '  subject' of  action' 
other  ground  of  demurrer  was  that  two  throughout,  t.  e.  the  plaintiff's  loss  of  Iiis 
canses  of  action  are  improperly    joined,  deposit."] 
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tion  to  legal  causes  of  action,  and  can  only  be  resorted  to  in  jnn^- 
tice  as  describing  some  equitable  suits  which  involve  extremely 
complicated  matters.  In  fact,  Mr.  Justice  Comstock's  position  is 
doubtless  correct,  that  the  entire  subdivision  finds  its  primiiry  niA 
by  far  most  important  application  to  equitable  rather  than  to  ltr;;il 
proceedings.^ 

§  370.  *  476.  Bxaxnples  of  CanBes  of  Action  Held  to  have  arisea 
oat  of  the  same  Transaotion.  Although  the  courts  have  geneniily 
refrained  from  any  discussion  of  this  clause,  they  have  \iA 
frequent  occasion  to  invoke  its  aid ;  and  the  following  cases  will 
furnish  some  examples  of  judicial  decisions  based  upon  it*  T^e 
causes  of  action  united  in  the  same  complaint  or  petition  w^re 
held  to  have  arisen  out  of  the  same  transaction,  where  one  wi< 
for  the  recovery  of  the  possession  of  land,  and  the  other  was  f  t 
the  value  of  its  occupation  by  the  defendant  ;*  for  an  accouutii]^ 
and  payment  of  the  balance  found  due,  and  for  the  surrender  up 
of  securities ;  *  for  injuries  to  the  person  and  for  those  to  tLe 

^  In  8upport  of  the  interpretation  of  trustee  without  plaintiff's  knowle<i??  or 

the  phrase  *'  subject  of  the  action/'  sug^  consent,  to  enjoin   the  counu  tr/a^arer 

gested  bj  the  text,  namely-,  that  it ''  de-  from  issuing  to  the  trustee  a  tax  cii-e<:  fc: 

scribes  the  physical  facts,  the  things  real  the  mortgaged  premises,  and  to  adjn«t  t..e 

or  personal,   the  money,  lands,   chattels,  equities  of  the  various  parties."    I)in<r^ 

and  the  liice,  in  relation  to  which  the  suit  v.  Riggs  (1895),  43  Neb.  710,  62  N.  W  u, 

is  prosecuted,"  see   Holmes    v.    Abbott,  for  malicious  prosecution,  for  daroa.'^-  t  • 

53    Hun,    617,   6  N.   Y.   Suppl.  943.      A  plaintiff's  business  by  arresting  occu'^ia:.y 

cause   of    action  entitling    to  injunction  of  her  place  of  business,  and  for  «lan  >: 

and  damages  for  continuous  interference  Maldaner  v.  Beurhaus  (1900),  lOS  \Vi« 

with  rights  of  property  by   the  maiiite*  25,  84  N.  W.  25 ;  Alliance  Elevator  Co  r 

nance  and  operation  of  a  steam  railroad  Wells  (1896),  93  Wis.  5,  66  N.  W.  r>6. 

in  a  highway  may  be  united  with  a  claim  one    count    alleged    the    withhoidiuz  'd 

for  damages  for  personal  injuries  suffered  premises   wrongfully  after  expirarioQ  o^ 

by   the  plaintiff  while  driving  along  the  lease  therefor;  the  other  count,  thar  cer- 

highway  in  consequence  of  his  horses  be-  tain  personal  property,  that  by  the  i«:rT,* 

ing  frightened  by  the  noise  of  a  passing  of  the  lease  defendant  was  entitleii  to  :r.<e 

engine  and  train ;  since  both  claims  are  use  of,  had  been  converted.    Held,  up*  a 

"  connected  with  the  same  subject  of  ac-  demurrer  for  improper  joinder  of  cati--^ 

tion,"  which  in  this  case  is  the  unlawful  that  both  causes  arose  oat  of  the  ^i^i' 

obstruction  of  the   highway   by  the  de-  transaction  or  transactions  connected  *  'a 

fendant:  Lamming  v.  Galusha,  135  N.  Y.  the  same  subject  of  action.    Porter  r  la 

239.  temational  Bridge  Co.  (1900).  1^3  N  T 

a  QBush  V.  Froelick  (1896),  8  S.  D.353,  79,  57  N.  E.  174;  Scott  v.  Flowers  il^^. 

66  N.  W.  939.     "  Under  Comp.  Laws,  sec.  60  Neb.  675,  84  N.  W.  81,  a  cau?e  of  ac- 

4932,  authorizing  the  joinder  of  causes  of  tion  for  false  imprisonment  joined  w/.h  i 

action  arising  out  of  *the  same  transac-  count  for  malicious  prosecution] 
tion,  or  transactions  connected  with  the  ■  Armstrong  v.   Hinds,  8  Minn.  254 

same  subject  of  action,' the  hoMer  of   a  See  Lamed   v.   Hudson,  67   N.  Y.  1^1 

note  secured  by  a  trnst  deed  may  in  one  also  ;x)«r,  §  •  494,  and  note. 
action  seek  to  foreclose  the  trust  deed,  to  *  Montgomery  v.  McEwen,  *  Mian. 

set  aside  a  prior  foreclosure  made  by  the  351. 
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property  of  a  passenger,  committed  by  the  wrongful   acts   and 
frauds  of  a  steamboat  company  on  the  same  voyage ;  ^  where  the 
owner  of  stereotype  plates  of  a  book  alleged  a  breach  of  defend- 
ant's contract  to  furnish  paper  and  print  a  book  therefrom,  and 
also  injuries  negligently  done  to  the  plates  themselves  while  in 
the  defendant's  possession ;  ^  detaining  the  plaintiff's  chattels,  and 
wrongfully  and  negligently  injuring  them  while  thus  detained  ;  ^  an 
action  by  a  judgment  creditor  against  his  debtor  and  another  to 
recover  back  money  wrongfully  paid  as  usury  to  such  person  by 
the  debtor,  to  compel  this  assignee  to  account  for  actual  securities 
placed  in  his  hands  by  the  debtor,  and  to  set  aside  certain  trans- 
fers of  personal   property  made  by  the  debtor;*  an  action  in 
which  the  plaintiff  sought  to  recover  the  agreed  price  in  a  con- 
tract for  building  a  house,  damages  caused   by  the  defendant's 
delay  to  have  the  premises  ready  in  time  for  the  work  to  go  on, 
and  the  price  of  extra  work  and  materials,  and  finally  to  set  aside, 
on  the  ground  of  fraud,  an  award  made  in  reference  to  certain  of 
the  matters  in  dispute ;  ^  an  action  to  recover  damages  for  the 
conversion  of  goods  by  the  defendant,  a  common  earner,  and  to 
recover  back  money  mistakenly  paid   as   freight  for  the  same 
goods  ;^  where  lands  incumbered  by  an   outstanding  mortgage 
had  been  conveyed  by  a  warranty  deed,  and  the  grantee  therein, 
brought  an  action  against  the  grantor  and  the   holder   of  the 
mortgage,  and  prayed  a  judgment  fixing  the  amount  due  upon 
the  mortgage,  if  any,  and  directing  the  same  to  be  delivered  up 
and  cancelled  upon  payment  by  the  plaintiff  of  the  amount  so 
ascertained,  and  ordering  the  grantor  thereupon  to  repay  that  sum 
to  the  plaintiff ;  ^  action  against  a  constable  and  the  sureties  upon 
his  official  bond,  alleging  the  issue  of  an  execution  to  such  officer 
aiid  a  levy  by  him  upon  property  of  the  judgment  debtor  sufficient 
to  have  made  the  amount  due,  a  neglect  to  return  the  execution. 


^  JonM  V.  Steamboat  Cortes,  17  Cal. 
487,  497.  See,  however,  Gvant  v.  Mc- 
Carty,  38  Iowa,  468.  Injury  to  the  per- 
Bon  and  injary  to  the  property  of  the 
plaintiff  by  one  negligent  act  of  the  de- 
fendant :  Rosenberg  v.  Staten  Island  Ry. 
Co.  (Com.  PL  1891),  14  N.  Y.  Suppl.  476. 
Bat  see  Taylor  v.  Metropolitan  £1.  Ry. 
Co.,  52  N.  Y.  Super.  Ct.  299. 

*  Badger  v.  Benedict,  4  Abb.  Pr.  176. 

*  Smith  V.  Orser,  43  Barb.  187. 


*  Palen  v.  Bnshnell,  46  Barb.  24.  It 
might,  perhaps,  have  been  better  to  say 
that  there  was  but  one  cause  of  action. 

»  Lee  V.  Partridge,  2  Duer,  463. 

«  Adams  v.  Bissell,  28  Barb.  382,  385. 

'  Wandle  r.  Tumey,  5  Duer,  661. 
Although  Boeworth  J.  says  the  causes 
of  action  all  arose  out  of  the  same  trans- 
action, yet,  upon  the  principles  already 
stated  in  the  text,  there  was  actoally  but 
one  cause  of  action. 
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*e  receipt  and  eoUeetion  of  the  money,  and  refii  • 
pay  over  the  same  to  the  pkintiff,'  where  the  nt:  : 
t«  tad  placed  8100  in  the  defendant',  hand,  k  i  . 
entenng  an  eightyiiere  lot  in  the  phuntirs  nan*,  i:  •- 
pnce  of  81.25  per  acre;  that  the  defendant  themvi-: 
lot  in  hjs  own  name,  but  paid  therefor  only  Sift  t: 
me  residue  of  the  money  to  his  own  use ;  and  iriai::  ■ 
for  the  890  and  interest,  and  also  for  a  oonvew.,  d 
mmself  ,■    an  action  to  recover  a  specified  sum'  Jik  uf : . 
contract,  and  damages  for  the  breach  of  certain  «-.e;: 
same  mstrument,  and  also  to  compel  the  sniciSc  r.r  - 
a  covenant  to  convey  land  contained  therei,;'  .1,= 
M  action  was  for  the  defendant's  deceit  pmitisol  i.  -  ■ 
0.1  leases  to  the  plaintiff,  and  the  other  ™s  for  „  =,  - 
received,  being  the  price  paid  by  the  pkintiff  m  th  -i 
The  owner  „  fee  of  h.nd  having  been  induced  br  .1, : 
iZiT  "71"''  ""  ""°'  ^y  '  *«!  "  "-tich  the'  wS,  - 
usbtd  n        ^''  ^'^  ^°*  Court  of  Appalls  t:: 

.on   i  a.  ,   r""'^"''  "■"  «"=^  «'"^'J  recover »e;u: 

.  sif  t::nrtr-''„"C  trr  ''-^  "v'  • 

m«s  and  the  frauduferr      ■^'  '«"-?»™'>g  "■>  »-^ 

endant'    Several  of  ,t     "Presentations  made  ditni-. 

the  oaaes  eited  in  the  last  pre.*:.:; 

Moon,  „,  Smith,  m  How  p,.  , 

C.65  narb.  5oi.     Tbo   a  T  '^  '^^     "«/„       "^  """^  ■""  ''f  '^'  "- 

•••••'•'•'''•■•  "•"■•"«'"•.'     "  »■  t"     •"  '""•"^  '■"*      ■ 
8,  Hie  otners,  for  monar  JjaJ       J^  Sim 

,  allege  chat  the  moufii-  i,=h  i  Po*-  Pol~      "'  (tanadar,  H  -V  T  -■■ 

'   revived    h.^.r^f^r"""*"  '—      '"^•"■.r        ^..'  


wjuuis  [Qg  avep. 

r."!"'!  ■''°'«  "■.  «ii 


'"Ni  at  "^''^  coraplii- 


"'"ler,  anil  showorf  n,„,    „         "  """sea  of  ***  *"  '"'^ 

'  """■" '«-'«;  s^-'s^ife-i.- ofj 


•^', 
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r     'S        )'   ■ 
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.this  section  might  perhaps  be  regarded  as  instances 
^^  action  arising  out  of  the  same  transaction ;  they  cer- 
'^'"d  be  so  if  they  were  to  be  considered  as  embracing 

^ne  cause  of  action.^ 

"^477.    Examples  of  Cauaes  of  Action  Held  not  to  have 

of  the  same  Transaction.     The  following  are  examples 

of  action  contained  in  the  same  complaint  or  petition 

re  been  held  not  to  arise  out  of  the  same  transaction : 

"/ ""ault  and  battery  and  for  a  slander,  although  committed 

*  >ou8ly  ;*  for  a  breach  of  a  warranty  of  soundness  given 

*^^  '*   -• -le  of  a  horse,  and  for  fraudulent  representations  as  to  the 

*  ;    -'•^'-  ,8  made  at  the  same  sale;*  a  claim  by  the  plaintiffs  as 

c:;i:::  >  ^[j^  j^u^j  legatees  of  A.,  two  of  the  defendants  being  A.'s 

T.  i:iiii  ;g^  and  a  claim  by  them  as  legatees  of  B.,  one  of  the 

-nts  being  B/s  executor,  the  action  being  for  an  account 

Uement  of  both  estates.*^ 

|rjucr.jr,.  *  478.  What  Facts  must  be  averred  herein.  When 
.:  .3  :::*:  intiff  unites  two  causes  of  action  which  can  only  be  joined 
•a  (k.-:  3  they  arise  out  of  the  same  transaction,  or  out  of  transac- 
u  A:i  ^^  onnected  with  the  same  subject  of  action,  the  facts  show- 
iii  :;»:>:  oh  common  origin  or  connection  must  be  averred,  so  that 
::ert -J  uit  may  see  whether  the  joinder  is  proper.  A  mere  general 
^..i.;i:  tion  that  the  causes  of  action  all  arose  out  of  the  same 
:.Y?i  i:  action  is  of  no  avail,  and  would  be  surplusage.* 

:2c  X'^  ;h  the  case  is  expressly  baiied  npon  tion  in  this  case  clearlj  arose  out  of  the 

...p.r,  retrioe  that  there  were  separate  and  same  transaction;  indeed,  a  more  iUns- 

' ' ''  .    .t  causes  of  action.    Assuming  that  trative  example  could  hardly  be  found 

r::  iJ  -  aart  was  correct  in  this  position,  among  purely  legal  actions. 

phunly  both  arose  out  of  the  same         *  Viall  v.  Mott,  37  Barb.  208.     The 

^^r  V  ^  ^^ion.  Supreme  Court  of  North  Carolina,  in  a 

;^^  ^v-  Beetupra,  §5*459,  *460,  and  especially  very  recent  case,  seems'to  deny  any  opera- 

j^  ^.^  ^ell  0.  Astor  Mut.  Ins.  Co.,  16  N.  Y.  tive  force  whatsoever  to  the  first  clause 

^j^.j    Phillips  V.  Gorham,  17  N.  Y.  270;  of  the  section  under  consideration,  which, 

^         b  V.  Buckmiller,  17  N.  Y.  620;  N.  Y.  as  it  occurs  in  the  code  of  that  State,  is 

^  f^^  Co.  V.  N.  W.  Ins.  Co.,  23  N.  Y.  357 ;  identical  with  the  one  given  in  the  text. 

/    J)  tin  V.  McCarty,  41  N.  Y.  107  ;  Howe  Although  the  language  used  by  the  court 

^.,,.  Peckham,  10  Barb.  656;  Blake  v.  Van  is  only  a  dictum,  it  is  a  strong  expression 

iu  ij-^rg.  21  Wis.  672;  Fish  v.  Berkey,  10  of  opinion  that  no  causes  of  action  can 

^y^  ^iiD.  199.  be  united  by  reason  of  that  particular 

'j\j^    '  Anderson  v.  Hill,  53  Barb.  238,  245;  provision  unless  they  are  embraced  within 

\,^  ngoo  r.  Levi,  2  Duv.  520.    But,  per  some  of  the  other  classes  mentioned  by 

fu(i£.ntra,  see  Harris  v.  Avery,  5  Kan.  146;  the  section.    See  N.  C.  Land  Co.  (;.  Beatty, 

jj^ni  ««wer  v.  Temple,  15  How.  Pr.  286.  69  N.  C.  329,  334. 

,  j[<;  *  Sweet  V.  Ingerson,  12  How.  Pr.  331.         '  Flynn  v.  Bailey,  50  Barb.  73.    See 

}^ /n  accordance  with  the  principles  main-  Woodbury  v.  Delap,  1  N.  Y.  S.  C.  20,  65 

^/;,«iiieil  in  the  text,  the  two  causes  of  ac-  Barb.  501. 

32 
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V.  Instances  in  which  the  Proper  Joinder  of  Causes  of  Action  U 
connected  with  the  Proper  Joinder  of  Defendants  ;  DUciufion 
of  the  Provision  that  all  the  Causes  of  Action  must  afftd  all 
of  the  Parties, 

§  373.  *  479.  Statement  of  Qaestion  Examined  in  this  Sub- 
division. Questions  relating  to  the  uniting  of  causes  of  acii  q 
may  be  presented  in  two  forms.  In  whatever  one  of  the  enumer- 
ated classes  they  fall  they  may  (1)  be  against  the  single  defmJ 
ant,  or  the  several  defendants  all  equally  liable,  — perhaps  juinily 
liable,  —  in  which  case  the  inquiry  has  to  do  solely  widi  the 
joinder  of  the  causes  of  action  themselves,  and  is  not  conceraed 
with  the  joinder  of  the  defendants ;  or  (2)  they  may  be  agaiibt 
several  defendants  unequally  and  differently  liable,  one  cauijt:  ci 
action  affecting  a  portion  of  the  defendants  more  directly  an  i 
substantially  than  it  does  others.  In  such  case  the  inquiry  Lii 
to  do  with  the  joinder  of  the  defendants  as  well  as  with  the  uni  n 
of  the  causes  of  action.  I  shall,  in  the  present  subdivision,  ex- 
amine the  latter  of  these  cases.  It  is  required  by  all  the  cults 
as  a  prerequisite  to  the  uniting  of  different  causes  of  action,  thai, 
notwithstanding  they  may  all  belong  to  the  same  class,  they  diu>: 
affect  all  the  parties  to  the  action.^  The  only  exception  men- 
tioned in  any  statute  is  the  action  to  foreclose  a  mortgage.*^ 


1  [^Hayden  v.  Pearce  (1898),  33  Ore. 
89,  52  Pac.  1049  ;  The  Victorian  Nnmber 
Two  (1894),  26  Ore.  194,  41  Pac.  1103; 
Pretzf elder  v.  Merchants*  Ins.  Co.  (1895), 
116  N.  C.  491,  21  8.  E.  302  ;  Cook  v.  Smith 
(1896),  119  N.  C.  350,  25  S.  E.  958 ;  Bur- 
reH  0.  Hughes  (1895),  116  N.  C.  430,  21 
S.  E.  971  ;  Barry  v.  Wachosky  (1899),  57 
Neb.  534,  77  N.  W.  1080;  A.  T.  &  S.  F. 
Rid.  Co.  t\  Comm'rs  of  Snmner  Co.  (1893), 
51  Kan.  617,33  Pac.  312;  Drapery.  Brown 
(1902),  115  Wis.  361,  91  N.  W.  1001; 
Stewart  v.  Rosengren  (1902),  —  Neb.  — , 
92  N.  VV.  586  ;  State  r.  Krause  (1897),  58 
Kan.  651,  50  Pac.  882;  Hughes  v.  Hunner 
(1895),  91  Wis.  116,  64  N.  W.  887;  John 
R.  Davis  Lumber  Co.  v.  Home  Insurance 
Co.  of  New  York  (1897),  95  Wis.  542,  70 
N.  W.  84,  the  objection  that  the  causes 
joined  do  not  affect  all  the  parties  to  the 
action  must  be  raised  by  demurrer  on  that 
ground  ;  Blakely  v.  Smock  (1897),  96  Wis. 
611,  71  N.  W.   1052;  Egaard  v.   Dalilke 


(1901),  109  Wig.  366,  85  N.  W.  569 
Hilton  p.  Hilton's  Adm'r  (1901),  IK'  Ky 
522,  62  S.  W.  6  ;  Clayton  v.  City  of  Hen  ;rr 
son  (1898),  103  Ky.  228,  44  S.  W.  6^7. 
Jamison  v.  CuUigan  (1899),  151  .Mo  410 
52  S.  W.  224 ;  Kraczinski  v.  Neuen  i  rf. 
99  Wis.  264,  74  N.  W.  974  ;  Andtr^n  '. 
Scandia  Bank  (1893),  53  Minn.  191.  -^ 
N.  W.  1062;  Carrier  u.  Bemsi^in  U*^- . 
104  la.  572,  78  N.  W.  1076;  Smich  r.  Di' 
(1901),  39  Ore.  531,  65  Pac  1053:  B*.tr? 
V.  Givens(1898),5  Idaho.  774, 51  IV^*' 
Insley  v.  Shire  (1895),  54  Kan.  795.  3S 
Pac.  713.] 

«  This  exception,  id  fact,  conf  nnis 
"  relief  "  with  **  cause  of  action."  h  ?^ 
ply  permits  defendants  to  be  joined  air^c^ 
whom  some  special  relief  is  deraaD  ^i 
and  is  therefore  entirely  unnecessan.  la 
every  such  suit  there  is  only  "«*  f^^*^ 
of  action,  unless  a  comraon-la*  vi^'^ 
on  the  note  or  bond  is  combined  >rit^  ^^ 
foreclosure. 
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§  374.  *  480*  Eflfect  of  Code  Provlaion  Requiring  that  Causes  of 
Actioii  Joined  in  one  Complaint  must  affect  all  the  Parties.  While 
the  causes  of  actioii  thus  united  must  affect  all  of  the  parties, 
it  is  not  necessary  that  they  should  affect  them  all  equally  or  in 
the  same  manner.^  If  equality  and  uniformity  were  required,  a 
large  part  of  the  equity  jurisdiction  would  be  swept  away  at  one 
blow  ;  for  it  is  the  distinguishing  feature  of  that  system  that  all 
persons  having  an^  interest  in  the  subject-matter  of  the  contro- 
versy or  in  the  relief  granted  should  be  made  parties,  however 
various  and  unequal  their  interests  may  be.  Indeed,  equality 
of  right  or  of  liability  was  not  essential  in  all  common-law 
actions.  It  was  only  when  the  proceeding  was  in  form  joint  that 
this  equality  was  indispensable  according  to  legal  conceptions. 
The  provision  of  the  codes  has  not  changed  any  of  these  former 
doctrines;  it  simply  enacts  in  one  statutory  and  comprehensive 


^  Vermeole  v.  Beck,  15  How.  Pr.  333. 
The  following  cases  farnish  iUastrations 
of  the  questions    discussed  in  this  and 
the  succeeding  paragraphs.    Schnitzer  v, 
Cohen,  7  Hun,  665 ;  Barton  r.  Speis,  5 
id.  60;    Nichols  v.    Drew,    19   id.   490; 
Cook  V.  Horwitz,  10  id.  586 ;   Brown  v. 
Coble,  76  N.  C.  391 ;  Mendenhall  v.  Wil- 
SOD,  54  Iowa,  589 ;  Thorpe  v.  Dickey,  51 
id.  676 ;  Cogswell  v.  Murphj,  46  id.  44 ; 
Addicken  v.  Schrubbe,  45  id.  315 ;  Hack- 
ett  V.  Carter,    38   Wis.    394;    Heath  v. 
Sflverthom  Min.  Co.,  39  id.  146  ;  Greene 
V.  Nnnnemacher,  36  id.  50 ;  Lull  v.  Fox 
&  Wis.  Imp.  Co.,  19  id.  101 ;  Arimond  v. 
Green  Bay  &  Miss.  Canal  Co.,  31  id.  316. 
See  also  Kelly  r.  Newman,  62  How.  Pr. 
156  (defendants);    Higgins   v.  Crichton, 
W  Daly,  114;   Hynes  v.  Farmers'  Loan 
&  Tr.  Co.  (Supreme,  1890),  9  N.  Y.  Suppl. 
260  (plaintiffs) ;  MitcheU  v.  Mitchell  (N. 
C.  1887);  1  S.  E.  Rep.  648  (defendants); 
Uimes  v.  Jarrett  (S.  C.  1887),  2  S.  £.  Rep. 
393;  Hoffman  v.  Wheelock,  62  Wis.  434 ; 
Waddell  v.  Waddell,  99  Mo.  338 ;  Lever- 
ing V.  Schnell,  78  Mo.  167  (persons  injured 
hj  fraud,  whose  interests  are  distinct,  can- 
not join  as  plaintiffs  unless  the  fraud  was 
accomplished    through   a   joint    transac- 
tion);  Mullen  V.  Hewitt,   103  Mo.  639 
(fraadolent  oouYeyances  to  separate  gran- 
te^i  no  common  design  shown) ;  Faivre 
V.  Gillan  (Iowa,  1892),  51   N.  W.  Rep. 
^;  Berg  v.  Stanwood,  43  Minn.  176  (im- 


proper joinder,  where  complaint  allej^es 
separate  promises  by  two  defendants  to 
pay  for  the  same  work,  and  does  not  allege 
a  joint  promise) ;  Langevin  v,  St.  Paul 
(Minn.  1892),  51  N.  W.  Rep,  817;  Bren- 
ner V.  £gly,  23  Kan.  123  ;  Lindh  v.  Crow- 
ley, 26  Kan.  47  (a  cause  of  action  against 
all  the  parties  to  a  promissory  note  cannot 
be  united  with  a  cause  of  action  on  a  judg- 
ment rendered  on  the  note  against  one  of 
the  parties  thereto) ;  Heutig  v,  S.  W. 
Mut.  Beney.  Ass.,  45  Kan.  462 ;  Rizer  v. 
Davis  Cy.  Comm'rs,  48  Kan.  389 ;  Has- 
kell Cy.  Bank  v.  Bank  of  Santa  F^  (Kan. 
1893),  32  Pac.  Rep.  624;  Hove  v.  Ray- 
mond, 25  Kan.  665  ;  Johnson  t*.  Kirby,  65 
Cal.  482 ;  Powell  v.  Dayton,  etc.  R.  Co., 
13  Ore.  446.  It  is  not  a  misjoinder  to 
sue  the  sureties  on  a  guardian's  original 
bond  and  those  on  his  additional  bond  in 
a  single  action ;  as  "  the  rights  and  lia- 
bilities of  each  set  of  sureties  depend  for 
their  extent  on  a  correct  ascertainment 
and  adjustment  of  those  of  the  other  set, 
each  is  interested  in  the  result  of  the  liti- 
gation with  the  other;  hence  all  the 
parties  are  affected  as  required  by  the 
code;"  26  Weekly  Law  Bulletin  (Cin- 
cinnati Com.  Pleas),  147, 148,  citing  Allen 
V.  State,  61  Ind.  268 ;  Matthews  v.  Cope- 
land,  79  N.  C.  493;  Holeran  v.  School 
Dist.,  10  Neb.  406 ;  and  other  cases. 
(^Grady  v.  Maloso  '1896),  92  Wis.  666,  66 
N.  W.  808.] 
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form  the  principle  which  controlled  the  courts,  both  of  law  and 
equity,  under  the  former  practice.  It  leaves  an  equitable  aeti-n 
to  be  governed  by  the  same  rules  as  to  parties  which  controUf  i 
it  when  equity  was  a  distinct  department,  and  it  extends  tiit- 
theory  at  least  to  legal  actions  as  well.  The  practical  effeit 
of  tliis  clause  in  the  statute  will  be  best  learned  from  an  ex- 
amination of  the  cases  in  which  it  has  been  applied,  and  fr«  ru 
the  judicial  construction  which  has  been  thereby  put  u|>on  it. 
Those  which  are  quoted  first  in  order  pronounce  against  the  pro- 
priety of  the  union  made  by  the  plaintiff,  because  the  causes  uf 
action  did  not  affect  all  the  parties. 

§  375.   *481.   niiuitration.     The  owner  of  a  tract  of  land  hA 
made  O.  his  agent  for  the  purpose  of  selling  it,  and  O.  hiul  s'U 
the  land  to  S.,  who  also  stood  in  a  fiduciary  relation  to  the  owner. 
and  S.  had  conveyed  portions  of  the  land  to  different  purchaser?. 
The  original  owner  thereupon  brought  an  action  against  O.  and 
S.,  charging  fraud  and  a  violation  of  their  fiduciary  duty  against 
both.     The  complaint  demanded  a  judgment  of  damages  agiiiiLn 
O.  for  his  deceit,  and  against  S.  an  account  and  payment  of  all 
the  proceeds  and  profits  that  he  had  or  might  have  made  from  Ids 
own  sales,  and  a  reconveyance  of  the  portion  yet  remaining  unsold. 
The  New  York  Court  of  Appeals  held  that  the  causes  of  aoriun 
were  improperly  united ;  and,  as  its  opinion  is  instructive,  I  quote 
from  it  at  some  length.     "The  plaintiff  has  elected  to  regard  S. 
as  his  trustee,  and  the  complaint  as  to  him  and  the  decree  proceed 
on  this  basis.     The  plaintiff  therefore  elects  to  affirm  the  s;ile  as 
to  S.     He  cannot  uno  flatu  affirm  it  as  to  him,  and  disaffirm  it  as 
to  the  defendant  O.    It  is  difficult  to  see  how  under  the  provision 
of  §  167  of  the  code  these  causes  of  action  may  be  imited  in  the 
same  complaint.     Although  it  may  be  said  that  both  causes  of 
action  arise  out  of  the  same  transaction,  namely,  the  sale  of  the 
plaintiff's  land  to  the  defendant  S.,  yet  the  cause  of  action  against 
O.  is  for  an  injury  to  the  plaintiff's  property,  while  that  against 
S.  is  a  claim  against  him  as  a  trustee  by  operation  of  law.    The 
causes  of  action  joined  in  the  complaint  do  not  affect  both  of  the 
parties  defendant.     O.  is  not  affected  by  nor  in  any  way  res]>onsi- 
ble  for  S.'s  acts  as  plaintiff's  trustee,  and  the  complaint  does  not 
profess  to  make  him  liable  therefor.     So  S.  is  not  sought  to  be 
made  responsible  for  the  fraudulent  acts  of  O.     On  the  jiiin- 
tiff's  own  showing,  he  has  separate  and  distinct  causes  of  action 
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against  each  of  the  defendants  which  cannot  be  joined  under 
the  code."  ^ 

§  37a  ^482.  ninstrations.  The  same  doctrine  was  asserted  and 
ruling  made  in  the  following  cases,  the  causes  of  action  being  held 
improperly  united  in  each  because  they  did  not  aflfect  all  of  the 
jiarties :  where  one  cause  of  action  was  on  a  judgment  against  the 
defendant  and  two  others,  a  second  on  a  judgment  against  the  de- 
fendant and  one  other,  while  a  third  was  on  a  judgment  against 
the  defendant  alone ;  ^  where  the  first  cause  of  action  was  against 
a  husband  and  wife  for  a  slander  by  the  wife,  and  the  second 
against  the  husband  for  his  own  slander;^  an  action  against  a 
husband  and  wife  on  a  contract  made  by  both  in  the  wife's  busi- 
ness, where  a  personal  judgment  was  demanded  against  him,  and 
a  judgment  to  enforce  the  demand  against  the  wife's  separate 
estate ;  *  where  the  plaintiff's  agent,  with  whom  certain  ^curities 
had  been  deposited,  had  transferred  them,  in  violation  of  his  duty, 
to  various  assignees,  and  a  single  action  was  brought  against  him 
and  all  these  transferees  to  set  aside  the  assignments  and  to  re- 
cover the  bonds  or  their  proceeds;*  an  action  by  a  reversioner 
against  the  tenant  for  life  and  the  occupant  to  recover  damages 
for  injuries  done  by  them  to  the  land,  the  complaint  containing 

^  Gardner  v.  Ogden,  22  N.  T.  327,  340,  fen dants  alone,  eyen  though  snch  certificate 

per  Daries  J.  was  obtained  as  one  of  the  f raits  of  the  con- 

[Tew  V.  Wolfsohn  ( 1 903),  1 74  N.  Y.  272,  spiracy ."  Hawarden  r.  Youghiogheny  & 
66  N.  E.  934.  In  this  case  the  complaint  Lehigh  Coal  Co.  (1901),  111  Wis.  545*  87 
alleged  that  one  defendant  conducted  a  N.  W.  472 :  kfld,  that  a  cause  of  action  at 
certain  business  as  agent  for  the  other  law  for  damages  to  the  plaintiff  growing 
defendant,  liis  wife,  who  owned  it ;  that  he  out  of  an  unlawful  combination  cannot  be 
pretended  to  be  conducting  the  business  united  with  a  canse  of  action  in  equity  in 
88  his  own,  and  entered  into  a  contract  favor  of  the  plaintiff  and  others  similarly 
with  plaintiff  as  agent  for  his  wife,  his  situated  to  restrain  further  operations  by 
nndisclosed  principal ;  that  the  defendants  the  combination,  since  both  causes  of  ac- 
refosed  to  perform  the  terms  of  the  con-  tions  do  not  affect  all  the  parties.  Plank- 
tract,  and  induced  plaintiff  to  pay  money,  inton  v,  Hildebrand  (1895),  89  Wis.  209, 
for  which  they  refused  to  account.    Held,  61  N.  W.  839.] 

not  demurrable  on  the  ground  of  misjoin-  ^  Barnes  t^.  Smith,  16  Abb.  Pr.  420. 

derof  causes  of  action,  as,  if  it  does  not         '  Malone  v.  Stilwell,  15  Abb.  Pr.  421. 

state  a  single  cause  of  action  against  the  And  see  Dailey  v.  Houston,  58  Mo.  361, 

wife  only,  it  states  a  single  cause  of  action  366. 

Against  both  defendants.     Haskell  County         *  Palen  v.  Lent,  5  Bosw.  713. 
Rank  V.  Bank  of  Santa  Fe  (1893),  51  Kan.         *  Lexington  &  B.  S.  R.  Co.  v.  Goodman, 

39. 32  Pac.  624.    In  this  case  it  was  held  15  How.  Pr.  85.    This  was  a  special  term 

that  "an  action  to  recover  damages  against  decision,  and  is  therefore  not  entitled  to 

&  number  of  defendants  for  a  fraudulent  much  authority.    The  case  is  clearly  in 

conspiracy  cannot  be  joined  with  an  action  principle  identical  with  the  ordinary  cred- 

to  obtain  a  cancellation  of  a  certificate  of  itor's  suit, 
deposit  owned  and  held  by  one  of  said  do- 
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a  cause  of  action  against  one  defendant  for  cutting  and  removing 
timber,  a  second  against  both  for  the  same  acts,  and  a  third  agtiinst 
both  for  removing  fire- wood  already  cut;  ^  an  action  for  deceit,  in 
which  one  count  of  the  complaint  alleged  fraudulent  acts  agiiinsi 
a  part  of  the  defendants,  and  other  counts  charged  similar  acis 
against  all ;  *  where  damages  were  claimed  from  the  owner  of  a 
city  lot  for  making  an  excavation  in  a  street,  into  which  the 
plaintiff  fell,  and  from  the  city  for  permitting  the  street  to  be 
broken  up ;  ^  an  action  against  two  defendants  to  recover  damai:t^> 
for  the  flowing  of  plaintiff's  lands,  the  complaint  alleging  in  the 
first  count  that  one  defendant  erected  a  dam  in  the  north  bnuicL 
of  a  certain  river,  and  in  the  second  count  that  the  other  defend- 
ant constructed  a  dam  in  the  south  branch  of  the  same  stream, 
by  the  combined  effects  of  which  obstructions  the  injury  w\l^ 
done;*  an  action  against  two  defendants,  in  which  the  claim 
against  one  was  for  goods  sold  and  delivered,  and  that  against 
the  other  was  on  his  promise  to  pay  the  price  thereof;  ^  an  action 
against  a  public  officer  and  the  sureties  on  his  official  bond  for  a 
breach  thereof,  the  complaint  containing  also  a  cause  of  action 
against  the  officer  alone  for  damages  caused  by  a  distinct  and 
different  negligent  act ;  ^  a  cause  of  action  against  A.,  B.,  and 
C.  for  money  loaned  to  them,  and  one  against  A.,  D.,  and  E.  on 
a  note  given  by  them  as  collateral  security  for  the  same  loan.^ 

§  377.  *  483.  Cauaes  of  Action  ao  Joined  moat  alao  affect  all  the 
Plaintiffs.  lUuatrationB.  The  causes  of  action  must  not  only  afftci 
all  the  defendants,  but  all  the  plaintiffs  as  well,  the  provision  of 
the  codes  applying  equally  to  both  parties.®     Thus  an  action  by 

1  Rodgers  v.  Rodgers,  11  Barb.  595.  [[Davis  v.  Novotney  (1901),  15  S.  D. 

8  Wells  V.  Jewett,  II  How.  Pr.  242.  118,  87  N.  W.  582 :  A  trustee  in  baiii 

*  Trowbridge  v.  Forepaogh,  14  Minn,  ruptcy  cannot  join  in  one  com  plaint  cau.^? 
133.  See  also  Kelly  v.  Newman,  62  How.  of  action  against  several  defendanis,  each 
Pr.  156.  of  whom,  in  a  separate  suit,  obuioed  pn^i^ 

*  Lull  V.  Fox  &  Wis.  Imp.  Co.,  19  Wis.  erty  of  the  bankrupt  by  replevin  or  le^i^ 
100, 102.  upon  it  in  attachment,  within  the  pnlii' «• 

^  Sanders  I'.  Clason,  13  Minn.  379.  tion  of    the  bankruptcy  act,  ?ince  ^ciii 

*  State  r.  Kruttschnitt,  4  Nev.  178;  causes  of  action  do  not  arise  out  of  itt 
Ghirardelli  v.  Bourland,  32  Cal.  585.  And  same  transaction  nor  are  they  conDecr^ 
against  the  sureties  on  an  administrator's  with  the  same  subject  of  action.  There  is 
bond  for  a  breach  thereof,  and  against  the  also  a  misjoinder  of  parties  defendant] 
administrator  himself  for  a  violation  of  his  *  ®  Where  a  husband  and  wife  sned  io: 
trust.     Howse  v.  Moody,  14  Fla.  59,  64, 65.  an  assault  and  battery  upon  the  wife,  wi 

^  Farmers'  Bank  of  Mo.  i;.  Bayliss,  41  the  petition  set  forth  a  claim  for  the  Icjn- 
Mo.  274.  And  see  Lane  v.  State,  27  Ind.  ries  sustained  by  the  wife,  for  which  thAh 
108.  must  sue,  and  also  a  claim  for  the  loss  cf 
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three  persons  having  entirely  distinct  and  separate  claims  against 
the  defendant  for  work  and  materials,  brought  to  foreclose  their 
individual  mechanics'  liens  on  their  debtor's  house,  was  held 
improper ;  ^  and  where  six  persons,  owners  of  distinct  and  sepa- 
rate parcels  of  land  through  which  a  stream  ran,  each  being 
entitled  to  the  use  of  the  water  as  it  passed  through  his  land, 
joined  in  a  suit  to  restrain  the  defendant  from  diverting  the 
entire  stream  at  a  point  above  all  their  premises,  the  Supreme 
Court  of  Nevada  condemned  the  complaint  as  improperly  uniting 
the  causes  of  action  and  the  plaintiffs.^  In  an  action  to  recover 
possession  of  land  brought  by  two  plaintiffs,  the  complaint  con- 


her  serrices,  for  which  he  alone  most  sue, 
two  caases  of  action  were  held  to  be  im- 
properly united.  Dailey  v.  Houston,  58 
Mo.  361,366 ;  TeU  t;.  Gibson,  66  Cal.  247  ; 
Reynolds  v.  Robinson,  64  N.  Y.  589 ;  Filer 
V.  N.  Y.  Central  R.  Co.,  49  N.  Y.  47  ;  Mo- 
sier  V.  Beale,  43  Fed.  Rep.  358 ;  and  see 
ante,  §  •  242. 

[Anderson  v.  Scandia  Bank  (1893),  53 
Minn.  191,  54  N.  W.  1062:  A  cause  of 
action  by  a  hosband  and  wife  to  avoid 
usarioos  securities  given  by  them  upon  a 
loan  made  to  the  wife,  cannot  be  joined 
with  another  bv  the  wife  alone  to  recover 
back  money  paid  by  her  upon  the  usurious 
contract.  See  also  Morton  v.  Western 
Union  Tel.  Co.  (1902),  130  N.  C.  299,  41 
S.  E.  484. 

The  several  causes,  in  order  that  they 
may  be  united,  must  not  only  affect  all  the 
plaintiffs  but  must  be  brought  in  the  same 
right  In  the  case  of  Carrier  v.  Bernstein 
(1898),  104  la.  572, 73  N.  W.  1076,  plaintiff 
filed  a  petition  in  two  counts,  the  first 
being  a  suit  by  her  as  wife  under  §  1557 
of  the  code  to  recover  actual  and  exem- 
plary damages  for  injury  to  her  person, 
property,  etc.,  caused  by  sales  of  intoxicat- 
ing liquors  to  her  husband,  the  second 
being  a  suit  by  her  as  a  citizen  of  the 
coouty,  under  Code,  §  1539,  for  one-half 
the  forfeit  imposed  by  law  for  the  selling 
of  liquor  to  an  intoxicated  person  or  ha- 
bitoal  drunkard.  Held,  that  there  was  a 
misjoinder  because  the  causes  of  action, 
while  prosecuted  by  the  same  kind  of 
proceedings,  are  not  by  the  same  party  as 
plaintiff  or  in  the  same  right,  as  required 
by  Code,  J  2630.    As  to  the  parties  plain- 


tiff, in  one  the  plaintiff  sues  in  her  own 
name.  In  the  second  count  the  plaintiff 
does  not  sue  as  wife  but  as  a  citizen  of  the 
county  and  as  informer.  But  even  though 
the  actions  be  considered  brought  by  the 
same  party,  *'  surely  it  cannot  be  said  that 
they  are  in  the  same  right.  The  first  is  in 
the  right  as  wife  for  damages  to  her  per- 
son, property,  and  means  of  support,  and  is 
a  right  existing  solely  and  exclusively  in 
favor  of  the  plaintiff,  for  injuries  actually 
suffered  by  her.  The  second  is  in  the 
right  of  the  county,  not  to  damages,  but 
to  the  forfeiture  to  its  school  fund.  The 
citizen  prosecuting  such  an  action  as  in- 
former has  no  personal  right  of  recovery. 
He  cannot  recover  aujrthing  in  his  own 
right,  and  it  is  only  when  recovery  is  had 
in  favor  of  the  school  fund  that  the  in- 
former is  compensated  by  receiving  one- 
half  the  amount  recovered."  "2 

^  Harsh  v.  Morgan,  1  Kan.  293,  299. 
Tenants  in  common  who  have  been  im- 
posed on  by  the  fraud  of  a  common  vendee 
to  whom  they  have  at  different  times  exe- 
cuted separate  deeds,  each  of  his  interest, 
cannot  join  in  a  suit  to  set  these  aside: 
Jeffers  t;.  Forbes,  28  Kan.  174. 

«  Schultz  0,  Winter,  7  Nev.  130.  For 
contrary  cases,  see  8Uf*ra,  §  *  269  (note). 
Though  the  separate  owners  may,  by 
the  weight  of  authority,  join  in  claiming 
an  injunction,  the  uniting  of  their  several 
claims  for  damages  in  one  complaint  is 
improper,  as  the  plaintiffs  have  a  common 
interest  in  obtaining  the  equitable,  but  hot 
the  legal  relief.  See  Barham  v.  Hostetter, 
67  Cal.  272 ;  Foreman  r.  Boyle,  88  CaL 
290. 
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tained  two  counts:  the  first  averred  a  title  to  the  premises  in  one 
of  the  plaintiffs,  while  the  second  alleged  a  different  and  even 
hostile  title  in  the  other.  A  demurrer  to  this  complaint  was  sus- 
tained, on  the  ground  that  the  two  causes  of  action  did  not  affect 
both  of  the  plaintiffs.  The  former  practice  of  naming  different 
lessors  of  the  plaintiff  in  ejectment,  and  afterwards  of  nnidng 
different  plaintiffs  who  claim  under  distinct  and  hostile  titles,  has 
been  abolished  by  the  code.  "  The  action  to  recover  possession 
of  land  now  stands  on  the  same  footing  precisely  in  respect  to 
parties  and  the  union  of  causes  of  action  with  all  other  actions."  ^ 
§  378.  *  484.  The  Doctrine,  aa  Stated  by  the  Hew  Tork  Cout 
of  Appeals,  reapeotixig  a  Cause  of  Action  against  an  Bxecntor,  Ad- 
ministrator, or  Trustee  United  with  one  against  him  in  his  Individual 
Capacity.  Causes  of  action  to  recover  possession  of  different 
chattels  from  different  defendants  cannot  be  joined  in  the  same 
suit.^  Nor  can  a  cause  of  action  against  a  trustee  to  compel  the 
conveyance  of  the  trust  property  be  united  with  a  cause  of  action 
against  an  administrator  on  a  demand  growing  out  of  the  same 
property.^  A  cause  of  action  against  an  executor,  admimstiator, 
or  trustee,  in  his  representative  character,  cannot  be  united  with 
one  against  the  same  individual  personally.  The  doctrine  was 
recently  stated  by  the  New  York  Court  of  Appeals,  as  the  result 
of  an  elaborate  examination  of  the  authorities :  '*  The  following 
principles  are  settled  by  these  authorities  :  1.  That,  for  all  causes 
of  action  arising  upon  contract  made  by  deceased  in  his  lifetime, 
an  action  can  be  maintained  against  the  executor  or  administrator 
a8  suchj  and  the  judgment  would  be  de  bonis  testataris^  or  inUsta- 
toris.  2.  That  in  all  causes  of  action,  where  the  same  arise  upon 
a  contract  made  after  the  death  of  the  testator  or  intestate,  the 


1  Habbell  v.  Lerch,  62  Barb.  295,  297, 
per  T.  A.  Johnson,  J. ;  St.  John  t;.  Pierce, 
22  Barb.  362  ;  Habbell  v.  Lerch,  58  N.  T. 
237, 241.  QSee  Behlow  v.  Fischer  (1894), 
102  Cal.  208,  36  Pac.  509.] 

s  Robinson  v.  Rice,  20  Mo.  229. 

*  McLaughlin  v.  McLanghlin,  16  Mo. 
242.  The  following  cases  are  additional 
illustrations  of  the  rule  that  the  causes  of 
action  must  affect  all  the  parties.  Cheely's 
Adm.  V.  Wells,  33  Mo.  106 ;  Liney  v, 
Martin,  29  Mo.  28 ;  Stalcup  v.  Gamer,  26 
Mo.  72.  A  cause  of  action  to  recover 
possession  of   one    parcel  of  land  with 


damages  for  withholding  the  nine,  it 
has  been  held,  cannot  be  joined  with  > 
similar  cause  of  action  in  respect  to  ta- 
other  parcel,  sed  ipi,.  Holmes  v.  WiUiami. 
16  Minn.  164,  169 ;  nor  can  a  daim  for  > 
specific  performance  against  A.  be  joinMi 
with  a  claim  to  recover  poasesnon  of  bad 
against  B.,  Fagan  v.  Barnes,  14  FU.  &3. 
56 ;  nor  can  a  cause  of  action  for  fnsd 
against  one  defendant  be  united  witb  a 
cause  of  action  upon  contract  sgiinst  so- 
other. Van  Liew  r.  Johnson,  6  N  T.  S.  C. 
648 ;  N.  C.  Land  Co.  o.  Beatty,  €9  N.  C 
329. 
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claim  is  against  the  executor  or  administrator  personally,  and  not 
against  the  estate,  and  the  judgment  must  be  de  bonis  propriU. 
3.  That  these  different  causes  of  action  cannot  be  united  in  the 
same  complaint."  * 

§  379.  *  485.  lUnBtrationB.  Under  the  provisions  of  the  In- 
diana code  an  action  was  sustained  against  a  husband  and  wife, 
brought  by  a  creditor  of  the  husband  to  recover  a  judgment  for 
the  amount  of  the  demand  against  him,  and  to  charge  certain 
land  held  by  the  wife  under  an  impUed  trust  for  her  husband 
with  a  mechanic's  lien  which  accompanied  the  demand;^  and  also 
an  action  against  a  husband  and  wife,  which  was  brought  to 
obtain  a  judgment  against  him  for  the  price  of  goods  sold  and 
delivered,  and  also  to  set  aside  his  deed  of  land  fraudulently  con- 
veyed to  her,  so  as  to  let  iu  the  lien  of  the  judgment  when 
recovered,® 

§  380.  *  486.  DiscnBslon  of  Qtioatioiis  under  Consideration  in 
wuBon  ▼.  Castro.  The  questions  under  consideration,  in  their 
application  to  equitable  actions,  were  thoroughly  and  ably  dis- 
cussed by  the  Supreme  Court  of  California  in  the  case  of  Wilson 
V.  Castro,^  and  I  shall  close  this  subdivision  with  an  extract  from 
the  opinion.  After  a  statement  of  the  general  rules  and  doctrines 
of  equity  in  relation  to  parties,  the  learned  judge  proceeds  to 
discuss  the  question  as  to  the  joinder  of  causes  of  action  in 
connection  with  the  union  of  the  defendants,  or,  to  adopt  the 
nomenclature  used  by  equity  courts,  the  subject  of  "  multifarious- 
n6««."  "  A  bill  in  equity  is  said  to  be  '  multifarious  *  when  dis- 
tinct and  independent  matters  are  joined  therein, — ^,  for 
example,  the  uniting  of  several  matters,  perfectly  distinct  and 
unconnected,  against  one  defendant,  or  the  demand  of  several 
matters  of  a  distinct  and  independent  nature,  against  several 

^  Ferrin  v,  Mrrick,  41  N.  T.  315,  319-  be  joined  with  a  claim  against  him  as  a 

322,  per  Hunt  C.  J. ;  AoBtln  t;.  Monro,  47  trustee  of  the  company  for  the  same  de- 

N.  Y.  360,  364, 365,  per  Allen  J. ;  Austin  mftnd,  both  being  based  upon  a  statute. 

V.  Monro,  4  Lans.  67.    See,  per  contra.  Wiles  v.  Suydam,  6  N.  Y.  S.  C  292,  citing 

Tradesman's  Bank  v,  McFeelj,  61  Barb.  Darant  v.  Gardner,  10  Abb.  Pr.  445 ;  1 9 

522,  decided  in  the  face  of  Ferrin  v.  My-  How.  Pr.  94 ;  Sipperly  v.  Troy  &  B.  R. 

rick.    Joinder  of  causes  of  action  against  Co.,  9  How.  Pr.  83 ;  Dickens  v.  N.  Y.  Cent. 

execQtors  and  administrators  in  their  in-  R.  Co.,  13  How.  Pr.  228.    See  ;}osf,  §  *  502. 

diTidoal  and  representatiye  capacities  is  [|Schlicker  v.  Hemenway  (1895),  110  Cal. 

permitted  in  New  York  in  certain  cases  579,42  Pac.  1063. J 
by  C.  C.  P.,  §  1815.    Bat  a  claim  against         <  Lindley  v.  Cross,  31  Ind.  106. 
the  defendant  as  a  stockholder,  to  recover         '  Frank  v.  Kessler,  30  Ind.  8. 
a  demand  dae  from  the  corporation,  may         ^  Wilson  v,  Castro,  31  Cal.  420. 


506  CIVIL  REMEDIES. 

defendants.     But  the  case  of  each  particular  defendant  must  be 
entirely  distinct  and  independent  from  that  of  the  other  defend- 
ants, or  the   objection  cannot  prevail;   for,  as  said  by  Judge 
Story,  '  The  case  of  one  may  be  so  entire  as  to  be  incapable  of 
being  prosecuted  in  several  suits,  and  yet  some  other  defendant 
may  be  a  necessary  party  to  some  portion  only  of  the  case  stated. 
In  the  latter  case  the  objection  of  multifariousness  could  not  be 
allowed  to  prevail.     So  it  is  not  indispensable  that  all  the  parties 
should  have  an  interest  in  all  the  matters  contained  in  the  suit; 
it  will  be  sufficient  if  each  party  has  an  interest  in  some  matter 
in  the  suit,  and  they  are  connected  with  the  others.'  *     The  same 
author  lays  it  down  that, '  To  support  the  objection  of  multtfaii- 
ousness  because  the  bill  contains  different  causes  of  suit  against 
the  same  person,  two  things  must  concur:  firsts  the  different 
grounds  of  suit  must  be  wholly  distinct ;  aeconcUtfj  each  groond 
must  be  sufficient  as  stated  to  sustain  a  bill;  if  the  grounds  be 
not  entirely  distinct  and  unconnected,  if  they  arise  out  of  one  and 
the  same  transaction,  or  series  of  transaction  forming  one  course 
of  dealing,  and  all  tending  to  one  end,  if  one  connected  stoiy  can 
be  told  of  the  whole,  the  objection  does  not  apply.'  ^     When  the 
point  in  issue  is  a  matter  of  common  interest  among  all  the 
parties  to  the  suit,  though  the  interests  of  the  several  defendants 
are  otherwise  unconnected,  still  they  may  be  joined.     In  Salvidge 
V.  Hyde,**  Sir  John  Leach  V.  C.  said,  '  If  the  objects  of  the  suit 
are  single,  but  it  happens  that  different  persons  have  separate 
interests  in  distinct  questions  which  arise  out  of  the  single  object, 
it  necessarily  happens  that  such  different  persons  must  be  brought 
before  the  court  in  order  that  the  suit  may  conclude  the  whole 
subject.'      In  Boyd   v.   Hoyt,*  Mr.   Chancellor  Walworth  laid 
down   the  same  doctrine  in  substantially  the  language  used  br 
Sir  John  Leach  in  Salvidge  v,  Hyde ;   and  Mr.  Daniell,  in  his 
excellent  work,^  says,  in  reference  to  the  doctrine  held  in  Sal- 
vidge V.  Hyde,  there  is  no  doubt  that  the  learned  judge  stated 
the  principle  correctly,  though  in  the  application  of  it  he  went, 
in  the  opinion  of  Lord  Eldon,  too  far.®     In  Whaley  v.  Dawson," 
Lord  Redesdale  observed  that  in  the   EngUsh  cases,  when  de- 
murrers, because  the  plaintiff  demanded  in  his  bill  matteis  of 

1  Story'B  Eq.  PI.  §§  271,  271  a.  *  1  DanieU's  Ch.  PL  p.  386. 

8  Ibid.  §2716.  •  iJacR.  151. 

8  SalTidge  V.  Hyde,  5  Madd.  Ch.  R.  138.         ^  Whaley  v.  Dawaon,  2  Sch.  ft  Lei 

«  Boyd  t;.  Hoyt,  5  Paige,  78.  370. 
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distinct   natures  against  several    defendants  not  connected  in 
interest,  have  been  overruled,  there  has   been  a  general   right 
in  the  plaintiff  covering  the  whole  case,  although  the  rights  of 
the  defendants  may  have  been  distinct.     In  such  cases  the  court 
proceeds  on  the  ground  of  preventing  multiplicity  of  suits,  when 
one  general  right  is  claimed   by  the   plaintiff  against  all   the 
defendants ;  and  so  in  Dimmock  v.  Bixby,^  the  court  held  that 
when  one  general  right  is  claimed  by  the  plaintiff,  although  the 
defendants  may  have  separate  and   distinct  rights,  the   bill  of 
complaint  is  not  multifarious.     In  the  elaborate  case  of  Campbell 
V.  Mackay,^  Lord  Cottenham  held  that  when  the  plaintiffs  have 
a  common  interest  against  all  the  defendants  in  a  suit,  as  to  one 
or  more  of   the  questions  raised  by  it,  so  as  to  make  them  all 
necessary  parties   for  the  purpose   of    enforcing  that  common 
interest,  the  circumstance   of  the  defendants  being  subject  to 
distinct  liabilities  in  respect  to  different  branches  of  the  subject- 
matter  will  not  render  the  bill  multifarious.     In  the  same  case 
lus  lordship  observed  that  it  was  utterly  impossible  upon  the 
authorities   to  lay  down   any  rule    or  abstract    proposition  as 
to  what  constitutes  multifariousness  which  can  be   made  uni- 
versally applicable.     The  only  way,  he  said,  of  reconciling  the 
authorities  upon  the  subject,  is  by  adverting  to  the  fact,  that 
although  the  books  speak  generally  of  demurrers  for  multifarious- 
ness, yet  in  truth  such  demurrers  may  be  divided  into  two  kinds, 
one  of  which,  properly  speaking,  is  on  account  of  a  misjoinder 
of  causes  of  action ;  that  is  to  say,  uniting  claims  of  so  different 
a  character  that  the  court  will  not  permit  them  to  be  litigated 
in  one  record,  even  though  the  plaintiff  and  defendants  may 
be  parties  to  the 'whole  transactions  which  form  the  subject  of 
the  suit     The  other  of  which,  as  applied  to  a  bill,  is  that  a  party 
is  brought  as  a  defendant  upon  a  record,  with  a  large  portion  of 
which,  and  with  the  case  made  by  it,  he  has  no  connection  what- 
ever.   A  demurrer  for  such  a  cause  is  an  objection  that  the  com- 
plaint sets  forth   matters  which  are  multifarious;  and  the  real 
cause  of  objection  is,  as  illustrated  by  the  old  form  of  demurrer, 
that  it  puts  the  parties  to  great  and  useless  expense,  —  an  objec- 
tion which  has  no  application  in  a  case  of  mere  misjoinder  of 
parties.     Upon  this  subject  Judge  Story  says:   'In  the  former 
class  of  cases,  where  there  is  a  joinder  of  distinct  claims  between 

I  Dimmock  v.  Bizby,  20  Pick.  368.  >  CampbeU  v.  Mackaj,  1  MyL  &  Cr.  603. 
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the  same  parties,  it  has  never  been  held  as  a  distinct  proposition 
that  they  cannot  be  united,  and  that  the  bill  is  of  course  demur- 
rable for  that  cause  alone,  notwithstanding  the  claiins  are  of 
a  similar  nature,  involving  similar  principles  and  results,  and 
may  therefore  without  inconvenience  be  heard  and  adjudged 
together.  If  that  proposition  were  to  be  established  and  carried 
to  its  full  extent,  it  would  go  to  prevent  the  uniting  of  several 
demands  in  one  bill,  although  the  parties  were  liable  in  respect  to 
each,  and  the  same  parties  were  interested  in  the  property  which 
may  be  the  subject  of  each.  Such  a  rule,  if  established  in  equitr, 
would  be  very  mischievous  and  oppressive  in  practice,  and  no 
possible  advantage  could  be  gained  by  it.'  *  He  states  in  conclu- 
sion the  result  of  the  principles  of  the  cases  to  be,*  '  That  where 
there  is  a  common  liability  in  the  defendants,  and  a  common 
interest  in  the  plaintiffs,  different  claims  to  property,  at  least 
if  the  subjects  are  such  as  may  without  inconvenience  be  joined, 
may  be  united  in  one  and  the  same  suit ;  and  further,  that  where 
the  interests  of  the  plaintiffs  are  the  same,  although  the  defend- 
ants may  not  have  a  co-extensive  common  interest,  but  their 
interests  may  be  derived  under  different  instruments,  if  the 
general  objects  of  the  bill  will  be  promoted  by  their  being  united 
in  a  single  suit,  the  court  will  not  hesitate  to  sustain  the  bill 
against  all  of  them.' "  ' 

1  Story's  Eq.Pl.  §§  531,  532.  cases  or  claims  united  in  the  bill  an  of 

^  Ibid.  §§  533,  534.  so  different  a  clianicter  that   the  conn 

*  Wilson  V.  Castro.  31  CaL  420,  426-  wiU  not  permit  them  to  be  litigated  in  oiM 

431,  per  Cnrrej  J.  record.    It  may  be  that  the  plaintiffs  and 

rar  luf  t>io9£MtgmMM  defendants  are  parties  to  the  whole  of  th* 

^  *  transactions  which  form   the  snbject  of 

We  qnote  at  lenf^th  from  the  case  of  the  suit,  and  net^rtheless  those  tnane- 

Benson  v,  Keller  (1900),  37  Ore.  120,  60  tions  may  be  so  dissimilar  that  the  oooit 

Pac.  918,  as  follows :  "  Objections  on  ao-  will  not  allow  them  to  be  joined  together, 

connt  of  mnltifariousnesA  seem  to  be  di-  bnt  will   require  distinct  records.     Bat 

vided  primarily  into  two  classes :  (1 )  Those  what  is  more  familiarly  nndeiatood  by  the 

which  go  to  a  misjoinder  of  two  or  more  term  "  mnltifarionsnei<8  "  as  applied  to  a 

independent  and  incompatible  causes  of  bill,  is  where  a  party  is  able  to  say  be  is 

suit ;  and  (2)  where  several  matters  of  a  brought  as  a  defendant  upon  a  record, 

distinct  nature  are  stated  and  demanded  with  a  large  portion  of  which,  and  of  the 

agaipst  different  parties.    The  two  kinds  case  made  by  which,  he  has  no  ooDnecti(« 

of  objections  are  well  illustrated  by  Lord  whatever.'    See  also  Gartland  v.  Diun, 

Chancellor    Cottenham   in   Campbell   v.  11  Ark.  720.    It  is  said  in  Alenader  r. 

Mackay,  1  Mylne  &  C.  603,  wherein  the  Alexander,  85  Va.3.53, 363  (7  8.  E.335, 339. 

distinction  is  clearly  stated.     He  says:  1  L.  R.  A.  125, 127),  *that  a  bill  will  al- 

'  Frequently  the  objection  raised,  though  ways  be  deemed  mnltifarioos  where  seveial 

termed  "  multifariousness/'  is  in  fact  more  matters  joined  in  the  bill  against  one  dc* 

properly  misjoinder ;  that  is  to  say,  the  fendant  are  so  entirely  distinct  and 
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§  381.  *487.  CalTert's  Obser^attoiiB  npon  the  Distinction  be- 
tween **  Subject "  and  "  Object "  of  the  Action.  The  observations  of 
Mr.  Calvert  upon  the  distinction  between  **  subject "  and  "  ob- 

• 

pendent  of  each  other  that  the  defendant  matters  involved  to  make  him  a  proper 
will  be  compelled  to  unite  in  hia  answer  party  in  respect  to  such  other  matters ; 
and  defence  different  matters  wholly  nn-  Bolles  o.  Bolles,  44  N.  J.  £q.  38.*^  (14  Atl. 
connected  with  each  other,  and  as  a  con-  593).    Mr.  Justice  Depew,  in  Lehigh  Val. 
sequence  the    proof   applicable  to   each  B.R.  Co.o.McFarlan,31  N.  J.£q.  706, 758, 
would  be  apt  to  be  confounded  with  each  says :  '  The  role  with  regard  to  multifa- 
other,  and  great  delays  might  be  occa-  rionsness,  whether  arising  from  the  mis- 
sioned respecting  matters  ripe  for  hearing  joinder  of  causes  of  action  or  of  defendants 
by  waiting  for  proofs  as  to  some  other  therein,  is  not  an  inflexible  rale  of  practice 
matter  not  ready  for  hearing ;  or,  again,  or  procedure,  but  is  a  rule  founded  in  gen- 
where  there  is  a  demand  of  several  mat-  eral  convenience,  which  rests  upon  a  con- 
ters  of  a  distinct  and  independent  nature  sideration  of  what  will  best  promote  the 
ID  the  same  bill,  rendering  the  proceeding  administration  of  justice  without  multiply- 
oppressive  because  it  would  tend  to  load  ing  unnecessary  litigation,  on    the  one 
each  defendant  with  an  unnecessary  bur-  hand,  or  drawing  suitors  into  needless 
den  of  costs,   by  swelling  the  pleadings  and  unnecessary  expenses  on  the  other.* 
with  the  statement  of  the  several  claims  See  also  Stevens  v.  Bosch,  54  N.  J.  £q. 
of  the  other  defendants,  with  which  he  59  (33  Atl.  293).     Upon  the  whole,  it 
has  no  connection.'    In  Attorney-General  would  seem  that  each  case  must  be  ex- 
V.  Craddock,  3  Mylne  &  C.  85,  it  was  amined  with  reference  to  its  own  partic- 
said :    '  The  object  of   the  rule  against  ular  and  peculiar  features ;  and,  '  much,' 
multifariousness  is  to  protect  a  defendant  as  Mr.  Justice  Story  remarks  in  Oliver  v. 
from  unnecessary  expense,  but  it  would  Piatt,  44  U.  S.  (3  How.)  333,  412, 'must 
be  a  great  perversion  of  that  rule  if  it  necessarily  be  left  — where  the  authorities 
were  to    impose  upon  the  plaintiffs  and  leave  it  —  to  the  sound  discretion  of  the 
all  the  other  defendants  the  expenses  of  court.'     See  also    Gaines    v.    Chew,  43 
two  suits  instead  of  one.'  .  .  .  The  diffi-  U.  S.  (2  How.)  619;  Barney  v,  Latham, 
Golty  of  laying  down  any  rule  of  universal  103    U.  S.  205,  215;    United    States  v. 
application,  as  it  respects  the  subject  of  Union  Pac.  R.  R.  Co.,  98  U.  S.  569,  604." 
maltifarionsness,  is  suggested  by  many  of  In  Conley  v.  Buck  (1896),  100  Ga.  187, 
the  authorities.    The  cases  upon  the  sub-  28  S.  E.  97,  the  court  said :  *'  This  court 
ject  are  extremely  various,  and  the  courts,  has  repeatedly  decided  that  mnltifarious- 
in  deciding  them,  seem  to  have  considered  noss  is  an  objection  not  favored  by  courts 
'  what  was  convenient  in  particular  cir-  of  equity.    A  leading  case  in  this  country, 
cnmstances,  rather  than  to  have  attempted  on  these  two  subjecta,  which  has  been 
to  lay  down  any  absolute  rule.'    Gartland  cited,  approved,  and  followed  in  numerous 
V.  Dunn,  11  Ark.  720.    The  objection  does  decisions  by  courts  of  last  resort  in  Am- 
not  go  to  the  merits  Of  the  cause,  but  re-  erica,  is  that  of  Brinkerhoff  v.  Brown, 
lates  more  nearly  to  a  question  of  con-  6  Johns.  Ch.  139,  where  it  was  urged  by 
venience  in  conducting  the  suit ;  and,  in  a  way  of  demurrer  that  the  bill  was  multi- 
large  measure,  it  simply  calls  for  an  exer-  farious,  first,  as  to  parties ;  second,  as  to 
cine  of  discretion  in  deciding   whether  the  objects  of  the  bill.    In  that  case  the 
both  or  all  the  causes  of  suit  set  forth  in  court  decided  that  '  a  bill  may  be  filed 
the  bill  shall  be  tried  in  a  single  suit,  or  against  several  persons,  relative  to  matters 
he  split  up,  and  the  parties  relegated  to  of  the  same  nature,  forming  a  connected 
the  bringing  of  two  or  more   suits  for  series  of  acts,  all  intended  to  defraud  and 
the  accomplishment  of  their  purposes,  or  injure  the  plaintiffs,  and  in  which  all  the 
whether  a  defendant  who  is  a  necessary  defendants  were  more  or  less  concerned, 
piLrty  in  respect  of  one  or  more  matters  though  not  jointly  in   each  act.'    And 
BQggested  by  the  complaint  has  a  sufficient  Chancellor  Kent,  after  an  able  and  elabo- 
iateiest  in  or  connection  with  the  other  rate  review  of  the  leading  English  author- 
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ject "  of  the  action,  and  upon  the  sense  in  which  the  f oimer  tenn 
is  used  in  the  common  method  of  stating  the  general  rules  of 

ities,  said :  '  The  principle  to  be  deduced  given  by  this  court  in  dark  et  aLv,  Ins. 

from  these  cases  is,  that  a  bill  against  Co.,  52  Mo.  272,  is  as  accnrate  as  aor  to 

several  persons  most  relate  to  matters  of  be  found  in  the  books :  '  A  biU  is  said  to 

the  same  natnre  and  having  a  connection  be  moltifarious  when  distinct  and  indc- 

with  each  other,  and  in  which  all  of  the  pendent    matters  are  improperljr  joined 

defendants  are  more  or  less  concerned,  wherebj  they  are    confonnded,    as   the 

though  their  rights  in  respect  to  the  gen-  writing  in  one   bill  of  several   mattezs 

eral  subject  of  the  case  may  be  distinct.'  perfectly  distinct  and  unconnected  agaioat 

In  Fellows  v.  Fellows,  4  Cowen,  682,  de-  one  defendant,  or  the  demand  of  sevenl 

cided  by  the  Court  of    Errors  of  New  matters  of  a  distinct    and    independent 

York,  in  1825,  one  of  the  defendants  de-  nature  against  several  defendants  in  the 

murred  to  the  bill  'because  it  was  for  same  bilL'     In  Gaines  v.  Chew,  2  flow, 

several    distinct  matters    and   causes  in  (U.  S.)  619,  the  court  say:  'In  genenl 

many  of  which  the  defendant  was    not  terms  a  bill  is  said  to  be  multifuioiii 

concerned;'  but  the  court,  following  the  which  seeks  to  enforce  against  diiSere&t 

ruling  in  Brinkerhoff  v.  Brown,  supra,  held  individuals  demands  which  are  wholly  die- 

'  that  the  defendants  were  properly  joined,  connected.'     The  rule  is  best  illiistrsted 

and  that  the  demurrer  should  be  over-  by  the  cases  themselves."    See  also  Bodde 

ruled.'    And  the  court  said,  '  This  was  v.  Rebenack  (1896),  137  Mo.  179, 38  S.  V. 

held  as  well  because  there  was  one  con.  910;  Boggess  v.  Boggeas  (1894),  127  Xo. 

nected  interest,  centering  in  the  point  in  305,  29  S.  W.  1018. 
issue,  or  one  common  point  of  litigation,  In  Fry  v.  Rush  (1901),  63  Kan.  429,65 

as  that  the  joinder  tended  to  prevent  mul-  Pac.  701,  the  court  said :  "  As  before  ioti- 

tiplicity  of  suits.'    The  court  stated  that  mated,  the  petition  in  this  case  is  sIm 

'  the  general  rule  is,  that  where  a  bill  is  objectionable  because  it  presents  two  dis- 

filed  concerning  things  of  distinct  natures  tinct  forms  of  the  vice  of  multifarioasneas, 

against  several  persons,  it  is  demurrable ;  —  that  of  uniting  in  the  aame  count  dii* 

but  unconnected  parties  may  join  in  a  tinct  and  disconnected  subjects,  matten, 

suit,  when  there  is  one  connected  interest  and  causes,  and  that  of  joining  in  cb» 

among  them  all,  centering  in  the  point  in  same  suit,  both  as  plaintiffs  and  defeod- 

issue  in  the  cause.'  "  ants,  parties  who  are  without  a  eommoD 

Montserrat  Coal  Co.  t;.  Coal  Mining  interest  in  the  subject  of  the  litigitiaB  sod 

Co.  (1897),  141   Mo.  149,  42  S.  W.  822:  have  no  connection  with  one  another." 
"The  sole  question  presented  by  this  rec-  In  Demarest  v.  Holdeman  (1901),  157 

ord  is  the  propriety  of  the  judgment  of  Ind.  467,  62  N.  £.  17,  it  is  said:  "It  hai 

the  circuit  court  holding  the  petition  mul-  been  held  sufficient  to  sustain  a  bill  sgain^ 

tifarious  and  sustaining  the  demurrer.   In  the  charge  of  multifarionsneas,  that  esdi 

the  leading  case  of  Campbell  v.  Mackay,  defendant  has  an  interest  in  some  ooe 

1   Myl.   &  C.  603,   13  Condensed  £ng.  matter  common  to  all  the  parties.    Asd 

Chcy.  Repts.  543,  Lord  Cottenham,  after  where  the  subject  of  the  action  has  beoooc 

reviewing  the  English   cases,  remarked  so  complicated  and  entangled  that  th« 

that  '  to  lay  down   any  rule  applicable  rights  of  the  parties  are  involved  in  doobt, 

universally,  or    to  say  what  constitutes  and  it  is  difficult  to  determine  who  b 

multifariousness  as  an  abstract  proposi-  liable,  and  who  is  not,  except  upon  a  fal 

tion,  is,  upon  the  authorities,  impossible.'  hearing  in  which  all  the  persons  in  aoj 

The  decided  cases  since  his  lordship's  day  way  affected  or  interested  are  before  tbe 

do  not  render  the  solution  of  the  question  court,  equity  permits  the  joinder  of  ill 

any  the  less  difficult.     Indeed,  no  rule  those  so  related  to  the  oontiovenv,  and 

of  equity  pleading  has  less  of  certainty  who  have  a  common  interest  in  some  ose 

and  uniformity  in  its  application ;  a  result,  or  more  branches  of  it." 
doubtless,  owing  to  the  variety  of  degrees         In  Daniels  r.  Fowler  (1897),  120  N.  C 

of  right  and  interest  which  enter  into  the  14,  26  S.  E.  635,  the  court  said:  "If  tiie 

affairs  of  life.     The   general  definition  grounds  of  the  complaint '  arise  out  of  ths 
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equity  procedure,  are  so  valuable  and  instructive,  that  I  shall 
quote  them,  with  some  condensation.  They  apply  as  well  to  the 
doctiine  of  parties  heretofore  discussed  as  to  the  particular  lan- 
guage of  the  codes  under  consideration  in  the  present  section. 
After  laying  down  the  equity  rule  as  to  parties  in  the  customary 
form  adopted  by  several  eminent  judges,  in  which  the  necessity 
or  propriety  of  their  being  joined  is  made  to  depend  upon  their 
interest  in  the  "subject"  of  the  suit,^  he  proceeds:*  "The  ex- 
pression 'subject  of  suit'  may  mean  one  of  two  things,  —  either 
the  fund  or  estate  respecting  which  the  question  at  issue  has 
arisen,  or  else  that  question  itself.     For  instance,  in  a  foreclosure 


same  transaction,  or  series  of  traosactionSj 
forming  one  course  of  dealing,  and  all  tend- 
ing to  one  end ;  if  one  connected  story  can 
be  told  of  the  whole/  it  is  not  multifarious." 

In  Foster  v.  Laiidon  (1898),  71  Minn. 
494,  74  N.  W.  281,  the  rule  was  said  to 
be  well  settled  that  '*the  case  against  one 
defendant  may  be  so  entire,  as  to  be  inca- 
pable of  being  prosecuted  in  several  suits ; 
and  yet  some  other  defendant  may  be  a 
necessary  party  to  some  portion  only  of 
the  case  stated.  In  the  latter  case  the 
objection  of  multifariousness  could  not  be 
allowed  to  preyall,"  quoted  from  Story, 
£q.  PI.  §  271  a.  The  court  also  cited 
Pomeroy,  Code  Rem.  §  ♦486.  See  also 
AUred  v.  Tate  (1901),  113  Ga.  441,  39 
S.  £.  101 ;  Level  Land  Co.  v.  Sivyer 
(1901).  112  Wis.  442,  88  N.  W.  37  ;  South 
Bend  Chilled  Plow  Co.  v.  George  C.  Cribb 
Co.  (1900),  105  Wis.  443,  81  N.  W.  675; 
Plankinton  v.  Hildebrand  (1895),  89  Wis. 
209,  61  N.  W.  839. 

In  Whitehead  v.  Sweet  (1899),  126  Cal. 
67,  58  Pac.  376,  the  court  said :  "  On  well 
understood  principles  of  equity  pleading,  a 
bill  is  not  multifarious  because  the  plain- 
tiffs are  not  entitled  to  a  decree  in  their 
favor  jointly  or  in  solido.  It  is  sufficient 
if  they  are  injured  in  a  similar  way,  that 
they  have  common  grievances  to  redress, 
and  that  thev  are  entitled  to  relief  of  the 
same  kind.  (4  Thompson  on  Corporations, 
sec.  4602.)  Applying  the  principles  above 
laid  down  to  this  case,  the  complaint  does 
not  contain  actions  improperly  joined.  It 
tells  one  continued  story,  and  alleges 
wrongs  wilfully  perpetrated  by  the  defend- 
ants, and  the  way  in  which  they  were 


perpetrated.  No  third  parties  appear  in 
any  way  to  be  involved.  If  defendant 
Sweet  agreed  for  the  benefit  of  the  corpo- 
ration to  transfer  his  stock  with  proxy 
irrevocable,  and  has  violated  his  contract, 
why  should  he  not  now  and  in  this  action 
be  compelled  to  perform  it?  A  bill  in 
equity  is  said  to  be  multifarious  when  dis- 
tinct and  independent  matters  are  joined 
therein.  If  the  subject-matter  in  the  main 
relates  to  one  transaction  aroimd  which 
the  others  cluster,  and  each  party  has  an 
interest  in  some  matters  in  the  suit,  and 
they  are  connected,  even  though  all  the 
parties  do  not  have  an  interest  in  aU 
the  matters  in  the  suit,  the  bill  is  not 
multifarious.^' 

"  It  is  not,  however,  the  mere  fact  that 
several  causes  of  action  are  united  in  the 
same  suit  which  the  plaintiffs  may  bring 
in  different  rights  that  will  make  a  com- 
plaint bad  by  reason  of  multifariousness. 
There  must  be  such  an  inconsistency  or 
repugnancy  in  the  various  rights  declared 
on  as  to  cause  confusion  and  embarrass- 
ment on  the  part  of  the  court  in  adminis- 
tering the  relief  which  the  facts  might 
warrant  were  beparate  suits  brought  for 
the  enforcement  of  the  several  rights:" 
Henshaw  v.  Salt  River  Canal  Co.  (1898), 
Ariz.,  54  Pac.  577.1 

1  See  Lord  Redesdale,  Plead.  164,170; 
Lord  Hardwicke  in  Poore  v.  Clarke,  2  Atk. 
515;  Lord  Thurlow  in  Anon,  1  Ves.  29; 
Sir  William  Grant  in  Palk  v.  Clinton,  12 
Ves.  58;  Wilkins  r.  Fry,  1  Meriv.  262; 
Lord  Eldon  in  Cockbnm  v.  Thompson,  16 
Ves.  325 ;  Calvert  on  Parties,  pp.  3,  4. 

*  Calvert  on  Parties,  p.  5. 
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suit  it  may  mean  either,  in  the  first  sense,  the  mortgage  debt  or 
mortgaged  premises,  or,  in  the  second  sense,  the  question  whether 
a  foreclosure  ought  or  ought  not  to  take  place."  He  goes  on  to 
show  by  citations  from  their  judgments  that  in  the  cases  quoted 
below,  Lord  Eldon  and  Sir  William  Grant  used  the  phrase  in  the 
first  sense,  and  adds :  '^  If  the  words  *  subject  of  suit '  were  taken 
in  that  very  extensive  meaning  in  which  Lord  Eldon  and  Sir 
William  Grant  used  them,  the  general  rule  as  laid  down  bv 
them  would  be  inconsistent  with  several  distinctions  which  are 
firmly  established."  This  statement  he  illustrates  by  a  refer- 
ence  to  many  instances  in  which  it  is  well  settled  that  per- 
sons who  are  directly  interested  in  the  property,  fund,  or  estate 
affected  by  the  action,  need  not  be  made  parties,  —  as  for  ex- 
ample in  an  action  by  or  against  trustees,  the  cestui^  que  tnut- 
ent  are  under  some  circumstances  neither  necessary  nor  proper 
parties.^ 

§  382.  *488.  Same  Subject.  Upon  these  premises  Mr.  Calvert 
proceeds  to  develop  his  own  views  as  follows :  "  The  rule,  then, 
which  has  been  stated  in  these  cases  in  reference  to  the  ^  subject 
of  the  suit,'  meaning  thereby  the  estate  or  fund  on  which  the 
question  at  issue  has  arisen,  does  not  appear  to  be  adapted  to 
general  application.  It  must  be  taken  in  connection  with  other 
authorities  which  will  now  be  quoted."  The  authorities  then 
cited  by  him,  while  using  the  same  phrase,  ^'subject  of  the  suit,*' 
make  the  necessity  of  a  person's  being  joined  as  a  party  to  depend 
upon  his  interest  in  the  que%tions  involved  in  the  litigation^  and  Hu 
effect  which  the  decree  will  have  upon  that  interest.  This  doctrine 
was  tersely  expressed  by  Lord  Lyndhurst:  "The  general  rule  is, 
that  all  persons  who  are  interested  in  the  question  must  be  parties 
to  a  suit  instituted  in  a  court  of  equity."  ^  He  thus  sums  up  the 
matter:  "Not  all  concerned  in  the  Bubjectr-niatter  respecting 
which  a  thing  is  demanded,  but  all  concerned  in  the  very  thing 
which  is  demanded^  the  matter  petitioned  for  in  the  prayer  of  tie 
bill,  in  other  words,  the  object  of  suit^  should  be  made  parties  in 
equity.     Upon  a  combination  of  all  these  authorities,  it  is  pro- 

1  Calvert  on  Parties,  pp.  6,  7,  8.  Darii,  1  Ves.  &  B.  550 ;  Sir  John  Lnch 

s  Small  V.  Atwood,  Yonnge,  458.    The  in  Smith  v.  Snow,  S  Madd.  R.  10;  Uord 

other  dicta  cited  by  Mr.  Calvert  are  Lord  v.  Lander,  5  Madd.  R.  289 ;   Lord  Bv^ 

Loaghborongh  in  King  v.  Martin,  2  Ves.  wicke  in  Poore  v.  Clarke,  2  Atk.  H^l 

643 ;  Lord  Eldon  in  Fenton  r.  Hnghes,  7  Com.  Dig.  Tit.  Chan.,  £.  2. 
Yes.  288 ;  Sir  T.  Plnmer  in  Whitworth  v. 
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posed  to  state  the  general  rule  in  the  following  words :  AH  per- 
sons having  an  interest  in  the  object  of  the  suit  ought  to  be  made 
parties."  ^ 

§  38a    *489.     Author's    CilticiBm    of    CalTert's    Theory.      This 
theory  is  open  to  a  very  plain  ciiticism.     Assuming  that  ^^  subject 
of  the  suit "  may  be  used  in  the  two  senses  mentioned  by  Mr. 
Calvert,  and  conceding  that  the  rule  requiring  all   persons  in- 
terested in  the  ^^  subject/'  taken  in  the  first  of  these  senses,  to  be 
made  parties,  would  not  be  universally  correct,  the  natural  con- 
clusion would  be  that  the  phrase  *^  subject  of  the  suit,"  as  found 
iu  the  general  rule,  should  be  taken  in  its  second  sense.     The 
author  seems  in  his  argument  to  reach  this  position ;  but  in  the 
very  act  of  arriving  at  this  result  he  confounds  this  second  sense 
of  the  expression  with  a  very  different  thing,  —  the  object  of  the 
suit    The  "  object  of  the  suit "  is,  as  he  states  it  to  be,  the  very 
relief  prayed  for  by  the  bill,  the  remedy  asked  and  granted ;  but 
this  relief  or  remedy  is  certainly  not  identical  with  the  "  subject 
of  the  suit "  used  in  its  secondary  meaning.     Taking  his  illustra- 
tion of  the  foreclosure  suit,  the  "  subject  '*  may  be  the  mortgaged 
debt  or  the  mortgaged  premises  on  the  one  hand,  or  the  question 
whether  a  foreclosure  ought  or  ought  not  to  take  place  on  the 
other.     The  latter  is  clearly  not  the  same  as  the  sale  of  the  land 
and  the  payment  of  the  debt  out  of  the  proceeds,  which  is  the 
only  object  of  the  action.     It  would  seem  very  clear  then,  by 
the  author's  own  argument,  that  the  final  conclusion  which  he 
reaches  is  not  derived  from  his  premises  nor  established  by  his 
reasoning.     The  authorities  agree,  in  one  form  of  expression  or 
another,  that  all  persons  materially  interested  in  the  "  subject  of 
the  suit "  should  regularly  be  made  parties.     The  "  subject  of  the 
suit "  may  be  the  fund,  estate,  or  property,  in  respect  of  which 
the  action  is  maintained ;  and  it  is  true  that,  in  a  very  large  num- 
ber of  instances,  —  in  fact,  in  a  very  large  majority  of  instances, 
—  all  the  persons  interested  in  this  fund  or  estate  should  be  par- 
ties in  an  equity  suit.     But  the  "  subject  of  the  suit "  may  be 
regarded  as  describing  the  questions  respecting  this  fund  or  estate 
which  are  involved  in  the  litigation ;  and  if  the  rule  as  just  stated 
is  too  broad  to  be  of  absolutely  universal  application,  it  is  cer- 
tainly true  that  all  persons  materially  interested  in  these  questions 
ought  to  be  joined  as  parties. 

1  Calvert,  pp.  10,11. 
33 
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§  384.  *490.  Applioation  of  Calvert's  AnalyaiB  to  the  Tangnagf 
of  the  Codes.  Let  US  apply  Mr.  Calvert's  analysis  of  the  term  to 
the  language  found  in  the  codes.  In  equitable  actions  tJiere  is 
generally,  if  not  quite  always,  a  fund,  or  estate,  or  propenv. 
which  is  the  subject  of  the  suit,  as  well  as  questions  oonceming 
the  same  to  which  the  term  may  also  be  applied.  The  provisioDs 
of  the  codes,  however,  embrace  legal  actions ;  and  in  them  it  caD- 
not  generally  be  said  that  there  is  any  fund,  property,  or  estate, 
in  relation  to  which  the  questions  at  issue  have  arisen,  and  which 
can  be  regarded  as  the  "  subject."  In  a  very  large  proportion  of 
legal  actions,  therefore,  the  term  ^  subject  of  the  action ''  can  only 
be  conceived  of  in  the  second  sense  which  has  been  attributed  u> 
it,  and  denotes  the  totality  of  questions  at  issue  between  the  par- 
ties, embracing,  in  short,  both  the  primary  rights  and  duties  of 
the  litigants,  and  the  remedial  rights  and  duties  which  have 
sprung  from  the  injuries  complained  of.  The  term  does  not  seem 
capable  of  any  clear  and  complete  analysis,  and  the  result  is  that 
it  may  denote  the  "thing,"  if  any,  — land,  chattel,  person,  funi 
estate,  and  the  like,  —  in  respect  of  which  rights  are  sought  to  be 
maintained  and  duties  enforced,  or  it  may  denote  the  sum  of  the 
questions  between  the  parties  to  be  determined  by  the  judgment 
of  the  court.  The  latter  meaning  is  distinguishable  and  is  to  be 
distinguished  from  the  "  object  of  the  action,"  which  is  always 
the  i*elief  to  be  obtained  by  the  determination  of  the  questions 
which  constitute  the  "subject  of  the  action." 

VI.  Instances  in  which  all  the  Causes  of  Action  are  against  a  Single 
Defendant^  or  against  all  the  Defendants  alike, 

§  385.  *  491.  Questioiis  Discussed  in  this  Subdivision  pertain 
whoUy  to  Joinder  of  Causes  and  not  to  Parties.  In  the  cases  in- 
cluded in  this  subdivision,  no  question  can  arise  respecting  the 
proper  joinder  of  defendants.  The  only  matter  of  inquiry  is, 
whether  all  the  causes  of  action  fall  within  some  one  of  the 
classes  enumerated  in  the  statute,  so  that  they  may  be  united  in 
one  judicial  proceeding.  As  the  first  and  most  general  of  these 
classes  has  already  been  fully  considered  in  another  subdivision. 
it  will  not  be  again  referred  to.  No  general  principle  is  involved 
which  needs  illustration  and  explanation ;  and  I  shall  simply 
state,  first,  a  number  of  cases  as  examples  of  a  proper  joinder, 
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and,  secondly,  a  number  of  instances  in  which  the  joinder  has 
been  held  to  be  improper. 

§  386w  *  492.  Joinder  of  Causes  Arising  out  of  Contract.  lUus- 
trations.  All  causes  of  action  arising  out  of  contract  may  be 
united,  and  this  includes,  of  course,  implied  as  well  as  express 
contracts.  A  complaint  contained  four  causes  of  action.  The 
first  alleged  that  the  father  of  the  defendant,  being  indebted  to 
the  plaintiff,  devised  and  bequeathed  all  of  his  property,  real  and 
personal,  to  the  defendant,  and  in  his  will  declared  that  ^^  the 
said  [defendant]  is  to  pay  all  the  debts  that  I  may  owe  at  my 
decease,"  ^^and  also  $85  annually  during  her  lifetime  to''  the 
plaintiff;  that  the  defendant  accepted  such  gifts  and  took  pos- 
session of  the  property,  and  thus  became  liable  to  pay  sucli  debts 
and  said  annuity.  The  second  count  was  for  money  had  and 
received,  the  third  on  an  express  promise  to  pay  money,  and  the 
fourth  for  rent  due.  Upon  demurrer  to  this  complaint,  the  de- 
fendant's liability  in  respect  to  the  matters  alleged  in  the  first 
count  was  held  to  be,  in  contemplation  of  law,  on  an  implied 
promise,  and  all  the  causes  of  action  thus  arising  out  of  contract 
were  properly  united.^ 

§  387.  *  498.  When  Tort  is  waived  and  Suit  is  brought  upon 
ImpUed  Promise.  Illustrations.  In  certain  cases  the  plaintiff  is 
allowed  an  election  to  treat  the  wrong  done  as  a  tort,  or  to  waive 
the  tort,  and  sue  as  upon  an  implied  promise  of  the  defendant. 


1  Gridley  v.  Gridlej,  24  N.  Y.  130. 
See  alfio  QueUen  t*.  Arnold,  12  Nev.  234; 
Snlliran  v.  The  Sullivan  Co.,  14  S.  C.  494 ; 
SoQth  Side  Ass'n  r.  Cntler,  etc.  Co.,  64 
Ind.  560;  Witte  r.  Wolfe,  16  S.  C.  256 
(on  an  onsecnred  monejr  demand,  and  to 
foreclose  a  mortgage)  ;  Childs  v.  Harris 
Mannf.  Co.,  68  Wis.  231  (a  judgment  is  a 
contract  within  the  meaning  of  the  code 
proriflion).  Joinder  of  caoses  of  action 
upon  a  quantum  meruit  and  for  the  breach 
o(  an  express  contract:  Waterman  v. 
Waterman, 81  Wis.  17;  Wilson  r.  Smith* 
61  Cal.  209;  Cowan  v.  Abbott,  92  Cal. 
100.  A  statute  allowing  an  attachment 
to  issne,  under  certain  circumstances,  on 
&  claim  before  it  is  due,  does  not  make  it 
a  cause  of  action,  so  that  it  may  be  joined 
in  the  same  action  with  causes  of  action 
on  claims  that  are  due:  Wurlitzer  v. 
Snppe,38Kan.  31. 

QKeamey  Stone  Works  p.  McPherson 


(1894),  5  Wjo.  178,  38  Pac.  920  (cause 
of  action  for  work  and  labor  joined  with 
one  for  monej  loaned) ;  McCorkle  v. 
Mallorj  (1903).  SO  Wash.  632,  71  Pac.  186 
(a  cause  of  action  to  recover  damages  for 
breach  of  contract  united  with  one  alleg- 
ing the  same  contract  and  that  defendant 
had  wrongfully  taken  possession  of  certain 
buildings  erected  by  plaintiff  in  order  to 
fulfil  the  contract).  Dudley  p.  Duval 
(1902),  29  Wash.  528,  70  Pac.'es  (a  cause 
of  action  on  a  contract  for  services  united 
with  one  upon  a  guaranty).  Keindl  v. 
Heath  (1901),  109  Wis.  570,  85  N.  W.  495 
(a  cause  of  action  to  recover  for  work 
done  by  plaintiff  under  a  contract,  united 
with  a  cause  of  action  for  breach  of  a 
provision  in  the  same  contract  by  which 
defendant  agreed  to  furnish  a  certain  quan- 
tity of  logs  to  be  sawed).  Gunderson  v. 
Thomas  (1894),  87*  Wis.  406,  58  N.  W. 
750.] 
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When  this  is  permitted,  a  cause  of  action  of  such  a  nature  in 
which  the  tort  has  been  waived  and  the  claim  placed  upon  the 
footing  of  an  implied  promise  may  be  joined  with  causes  of  action 
arising  out  of  any  other  form  of  contract,  express  or  implied;  a& 
for  example,  where  the  first  cause  of  action  was  for  goods  sold 
and  delivered,  and  the  second  averred  that  the  defendant  had 
wrongfully  taken  the  goods  of  the  plaintiff,  had  sold  them  and 
received  their  price,  and  demanded  judgment  for  this  sum  so  re- 
tained by  him.^  It  has  been  recently  held  by  the  Supreme  Court 
in  New  York,  that  where  the  plaintiff  seeks  to  unite  a  cause  of 
action  merely  upon  contract  with  another  cause  of  action  origi- 
nally for  a  tort,  but  in  which  the  tort  may  be  waived  and  the 
liability  treated  as  springing  from  an  implied  promise,  the  plead- 
ing must  show  in  some  direct  manner  that  the  tort  is  waived, 
and  that  the  claim  is  upon  a  promise ;  and  to  this  end  the  plain- 
tiff must  not  only  allege  the  facts  as  they  occurred,  but  most 
aver  a  promise  to  have  been  made  by  the  defendant,  in  the  same 
manner  as  an  action  of  assumpsit  was  distinguished  under  the 
former  system.^  A  complaint  contained  three  counts.  The  first 
alleged  a  sale  by  the  defendants  of  certain  county  warrants  drawn 
in  their  favor  as  payees,  and  facts  constituting  an  implied  prom- 
ise or  guaranty  that  these  instruments  were  legal  and  genuine, 
but  that  they  were  not  genuine,  and  had  been  adjudged  invalid 
as  against  the  county  in  an  action  brought  upon  them ;  the  sec- 
ond sought  to  charge  the  defendants  as  indorsers,  treating  the 
instruments  as  negotiable  notes ;  the  third  was  for  money  had  and 
received.  These  causes  of  action  were  held  to  be  properly  united, 
since  they  all  arose  out  of  contract.^ 

§  38a  *  494.  Additional  mustrations.  A  claim  to  recover  pos- 
session of  land,  a  claim  to  recover  damages  for  its  detention  or 
wrongful  taking,  and  a  claim  for  the  rents  and  profits  thereof 
during  the  defendant's  occupancy,  may  all  or  any  of  them  be 
united  in  one  action :  ^  but  the  plaintiff  is  not  compelled  to  do  so; 

1  Hawk  17.  Thorne,  54  Barb.  164 ;  Leach         «  Vandevoort  v.  Gould.  36  N.  T.  639. 

r.   Leach,  2  N.  T.  S.  C.  657.     See  also  645;  LWingaton  v.  Tanner,  12  Barb.  4^1; 

Freer  t;.  Denton,  61  N.  Y.  492;  Logan  v.  Holmee  u.  Daris,  21  Barix  265;  19  N  V 

Wallis,  76  N.  C.  416.    Fifield  p.  Sweenej,  488 ;  Tompkins  v.  White,  8  How.  Pr.  5S0: 

62  Wis.  204.  "  Armstrong  v.  Hinds,  8  Minn.  254,  SM. 

3  Booth  t'.  Farmers'  &  Mech.  Bk.  of  Walker  i;.  MitcheU.  18  B.  Mod.  54]:BQrr 

Rochester,  1  N.  Y.  S.  C.  45.  v.  Woodrow,   1   Bosh,  602;   SnOirta  - 

8  Keller  c.  Hicks,  22  Cal.  457.  Dans,  4  Cal.  291  ;   Langsdale  r.  ^od- 
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he  may  sue  separately  on  each.^  An  action  to  compel  the  spe- 
cific performance  of  a  contract  to  convey  land  is,  within  the 
meaning  of  the  statute,  an  action  to  recover  possession  of  lands, 
and  may  be  united  with  a  cause  of  action  for  damages  on  account 
of  defendant's  delay  in  performing  the  contract.*  In  like  manner, 
a  claim  to  recover  possession  of  chattels  may  be  united  with  a 
claim  for  damages  for  their  taking  or  detention.^ 

§  389.    *  495.     Canses    for    Injuries    to    Property.      lUuetrationa. 
Causes  of  action  for  injuries  to  property  form  a  distinct  class, 
and  the  generality  of  this  language  permits  the  union  of  claims 
arising  from  injuries  of  all  kinds,  whether  with  or  without  force, 
whether  direct  or  consequential,  and  whether  to  real  or  to  per- 
sonal property.     Singularly  enough,  injuries  to  the  person  are 
placed  in  the  same  group  in  most  of  the  States,  rather  than  in  a 
class  by  themselves,  or  with  injuries  to  character.*    The  following 
are  examples  of  causes  of  action  arising  from  injuries  to  property 
which  have  been  held  properly  united  in  a  single  suit :  in  an  ac- 
tion against  a  railroad  company,  (1)  for  damages  resulting  from 
the  unlawful  throwing  down  the  fences  on  plaintiff^s  farm,  whereby 
cattle  entered  and  destroyed  the  growing  crops,  (2)  for  damages 
caused  by  water  thrown  on  to  the  farm  by  means  of  an  embank- 
ment, (3)  for  damages  from  earth  piled  upon  the  farm,  obstructing 
the  passage  of  teams  and  the  free  use  of  the  land,  (4)  for  damages 
occasioned  by  the  kUling  of  cattle  by  means  of  passing  engines ;  ^ 


len,  120  Ind.    16;    Hiles  v,  Johnson,  67 
Wis.  517;  Black  v.  Drake,  28  Kan.  482; 
Pletcher  p.  Brown  (Neb.  1892),  53  N.  W. 
577.    A  claim  to  recover  land,  with  dam- 
ages for  withholding  the  same,  and    a 
claim  of  the  rents  and  profits  for  its  nse, 
are  distinct  causes  of  action,  and  evidence 
to  prove  the  latter  is  inadmissible  under  a 
complaint  which  does  not   contain  such 
cause  of  action,  but  simply  alleges  the 
iormer.    Lamed  v.  Hudson,  57  N.  Y.  151 ; 
Pengra  v.  Munz,  29  Fed.  Rep.  830.    But 
compare  §  *454,  ante.    It  has  been  held 
that  a  claim  to  recover  possession  of  one 
parcel  of  land  cannot  be  joined  with  a 
similar  claim  in  respect  to  another  and 
distinct  parcel.    Holmes  v.  Williams,  16 
Minn.  164,  169.    See,  however,  Beronio 
p  Southern  Pac.  R.  Co.,  86  Cal.  415.    See 
also  Merrill  v.  Deering,  22  Minn.  376 ; 
Lord  V.  Deering,  24  id.  110;  Hackett  ti. 


Carter,  38  Wis.  394 ;  Spahr  v.  Nicklaus, 
51  Ind.  221 ;  Bottorf  v.  Wise,  53  id.  32. 

1  Ibid. 

«  Worrall  v,  Munn,  38  N.  Y.  137.  A 
demand  for  a  specific  performance  against 
A.  cannot  be  united  with  a  demand  to 
recover  possession  against  B.  Fagan  v. 
Barnes,  14  Fla.  53,  56. 

•  Pharis  v.  Carver,  13  B.  Mon.  236. 

*  [Thelin  v.  Stewart  (1893),  100  Cal. 
372,  34  Pac.  861,  holding  that  a  cause  of 
action  for  an  injniy  to  the  person  cannot 
be  united  with  a  separate  cause  of  action 
for  a  subsequent  injury  to  property,  and 
that  a  demurrer  to  a  complaint  on  this 
ground,  where  such  causes  of  action  are 
BO  set  out,  will  be  sustained.  Code  Civ. 
Proc.,  §  427.] 

B  Clark's  Adm.  v.  Han.  &  St.  Jos.  R. 
Co.,  36  Mo.  202;  and  see  Tendesen  v. 
Marshall,  3  Cal.  440. 
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an  action  by  a  mine-owner,  alleging  (1)  injuries  caused  by  the 
bursting  of  defendant's  dam,  negligently  constructed,  wherebv 
gold-bearing  earth  was  washed  away  and  (2)  damages  resuldii^ 
from  the  delay  and  hindrance  in  working  the  mine ;  ^  where  the 
complaint  contained  two  counts,  the  first  being  for  trespasscts 
done  to  the  land  prior  to  its  conveyance  to  the  plaintiff^  the  claim 
having  been  assigned  to  him,  and  the  second  alleged  that  the 
plaintiff  was  owner  and  in  possession  of  the  land,  that  the  defend- 
ants were  about  to  enter  upon  the  same  and  quarry  and  carry 
away  minerals  therefrom,  and  prayed  an  injunction  restraining 
the  trespassers,  the  two  causes  of  action  were  held  to  be  properlr 
joined,  although  one  was  legal  and  the  other  equitable.'  On  the 
same  principle,  in  a  suit  to  recover  possession  of  land,  a  separate 
cause  of  action  may  be  added  to  restrain  a  threatened  trespass 
and  commission  of  waste.^  A  cause  of  action  for  deceit  practise! 
in  the  sale  of  chattels  may  be  joined  with  one  for  the  unlawful 
taking  and  conversion  of  other  goods  ;  the  claim  of  damages  fur 
the  fraud  in  such  a  case  arises  from  an  ^^ injury  to  property** 
within  the  meaning  of  the  codes.^ 

§  390.  *  496.  Malicious  Prosecution  and  Slander  or  UbeL 
Within  the  class  of  ^^  injuries  to  character  "  fall  not  only  actioD> 
for  libel  and  for  slander,  but  those  for  malicious  prosecution ;  the 
gist  of  the  latter,  according  to  the  old  authorities,  being  the  wrong 
done  to  the  plaintifiTs  reputation.  ^    A  cause  of  action  for  malicioiis 


1  Fraler  v.  Sean  Union  Water  Co.,  12 
Cal.  555. 

>  More  V.  Massini,  32  Cal.  590,  595, 
per  Shafter  J.  The  opinion  in  this  case  is 
instrnctive. 

'  Natoma  Water  Co.  v.  Clarkin,  14 
Cal.  544. 

*  Cleveland  v.  Barrows,  59  Barb.  364, 
374,  375,  per  T.  A.  Johnson  J.  See  also 
De  Silver  u  Holden,  50  N.  Y.  Super.  Ct. 
236.  Joinder  of  a  caase  of  action  for  tres- 
pass to  real  property  with  one  for  assault, 
Craig  V.  Cook,  28  Minn.  232 ;  waste,  and 
deceit  in  the  sale  of  personalty,  Gilbert  v, 
Loberg  (Wis.  1892),  53  N.  VV.  500. 

*  QFred  v.  Trajlor  (1903),  —  Ky.  — . 
72  S.  W.  768,  Hellstern  v.  Katzer  (1899), 
103  Wis.  391,  79  N.  W.  429,  in  which  the 
conrt  said  :  "  One  ground  of  demurrer  as- 
signed is  that  several  .causes  of  action 
have  been  improperly  united.  The  statute 


expressly  authorizes  a  party  to  *  anite  in 
the  same  complaint  sereral  eaases  of  ac- 
tion .  .  .  where  thej  arise  oat  cf '  ntd 
*  belong  to  one '  of  the  neTezal  daa^e* 
therein  mentioned  and  affect  all  the  *  par 
ties  to  the  action '  and  do  '  not  leqaiR 
different  places  of  trial'  and  are  *sUtt:ii 
separately.'  R.  S.  1878,  sec.  8647.  Ooetf 
the  classes  so  named  therein  is  *  iojnriei 
to  character.'  Id.  Under  this  stacate  th:* 
court  has-  held  that  a  plaintiff  may  vim 
in  the  same  complaint  a  canse  of  sction 
for  libel  and  another  came  of  action  for 
slander.  Noonan  v.  Orton,  38  Wis.  10(- 
It  logically  follows  that  two  or  more  leps^ 
rate  causes  of  action  for  slander  nay  be 
united  in  the  same  complaint.  In  the  ctie 
at  bar  we  are  clearly  of  the  opinioe  tbst 
only  one  canse  of  action  is  alleged,  ct 
attempted  to  be  alleged.  Tme,  tbe  com* 
plaint  sets  forth  three  sereial  excerpu 
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prosecution  may  therefore  be  joined  with  one  for  libel  or  slander, 
or  both.^ 

§  391.  *  497.  Speoial  Cases.  The  following  are  some  special 
cases.  In  Wisconsin  a  complaint  was  sustained  in  an  action  by 
a  creditor,  one  count  of  which  set  up  a  cause  of  action  against  a 
bank  to  recover  certain  property  or  its  value,  and  another  count 
alleged  a  cause  of  action  against  delinquent  stockholders  of  the 
corporation.^  Where  a  complaint  contained  two  causes  of  action, 
the  first  to  enforce  an  implied  trust  alleged  to  have  arisen  in  favor 
of  the  plaintiff  on  the  conveyance  of  lands  from  himself  to  the 
defendant,  and  the  second  to  enforce  a  vendor's  lien  on  the  same 
lands,  they  were  held  to  be  properly  united,  since  both  arose  out 
of  trusts,  the  one  by  virtue  of  a  contract,  and  the  other  by  opera- 
tion of  law.^  In  another  equitable  suit  the  joinder  of  four  causes 
of  action  was  sustained,  where  the  first  was  to  reform  a  certain 
trust  deed  by  inserting  the  name  of  a  trustee,  and  to  foreclose  it 
when  reformed,  the  second  was  to  foreclose  a  mortgage  upon  the 
same  land,  while  the  third  and  fourth  were  to  enforce  certain 
charges  which  were  liens  on  the  land,  and  which  the  plaintiff  had 
been  compelled  to  pay  in  order  to  protect  his  security.^ 

§  392.  *  498.  Rule  in  Iowa.  All  of  the  foregoing  cases  were 
decided  under  State  codes  which  contain  substantially  the  same 
provisions  and  the  same  division  into  classes.  In  Indiana  and 
Iowa,  it  will  be  remembered,  the  corresponding  sections  of  the 


from  the  diflcoone  complained  of ;  bat  it 
alleges  that  they  were  each  and  all  made 
ftt  the  same  time  and  place,  in  the  same 
connection,  and  that  the  language  em- 
ployed in  each  of  each  excerpts  was  un- 
derstood by  the  persons  then  and  there 
present  in  the  congregation,  or  by  the 
most  of  them.  It  is  true  that  in  discnss- 
ing  the  subject  of  damages  it  has  been 
said  that  where  the  article  complained  of 
contains  several  expressions,  each  of  which 
is  libellous  p^r  se,  each  such  expression 
is,  in  legal  effect,  a  separate  cause  of  ac- 
tioa.  Candrian  v.  Miller,  98  Wis.  168. 
Bot  that  does  not  mean  that  each  such 
expression  must  necessarily  be  pleaded  as 
a  separate  cause  of  action."  Scott  v, 
Rowers  (1900).  60  Neb.  675,  84  N.  W.  81, 
ui  which  it  was  said  a  cause  of  action  for 
^alsQ  imprisonment  may  be  joined  in  the 
flame  petition  with  a  count  for  malicious 


prosecution,  both  causes  of  action  arising 
out  of  the  same  transaction.3 

^  Martin  v.  Mattison,  8  Abb.  Pr.  3; 
HuU  V,  Vreeland,  18  Abb.  Pr.  182;  Wat- 
son V.  Hazzard,  3  Code  liep.  218 ;  Shore 
V.  Smith,  15  Ohio  St.  173;  Hargan  v. 
Purdy  (Ky.  1892),  20  S.  W.  432  (slander 
joined  with  libel). 

>  Seaman  v.  Goodnow,  20  Wis.  27, 
§ed  qu. 

•  Burt  V.  Wilson,  28  Cal.  682.  See 
also  Price  v.  Brown,  10  Abb.  N.  Cas.  67 
(causes  of  action  arising  out  of  breach  of 
trust  may  be  united  in  a  suit  against  the 
trustee's  executors). 

*  Bumside  v.  Wayman,  49  Mo.  356. 
The  "  trust  deed  '*  mentioned  was,  in  fact, 
a  form  of  security  used  in  several  of  the 
States  instead  of  a  mortgage.  See  also 
Williams  v.  Peabody,  8  Hun,  271 ;  Hay  v. 
Hay,  13  id.  315. 
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statute  are  peculiar,  and  more  latitude  is  permitted,  especially  in 
the  latter  State,  in  the  joinder  of  imlike  causes  of  action.  As 
in  Iowa  all  legal  or  equitable  causes  of  action  may  be  nnitod. 
a  claim  arising  upon  contract  may  be  included  in  the  same  petition 
with  one  for  damages  resulting  from  any  kind  of  tort.^  And 
where  twenty-two  different  parcels  of  land  belonging  to  the  same 
owners  had  been  conveyed  to  the  plaintiff  by  as  many  separate 
tax  deeds,  he  was  permitted  to  foreclose  all  these  deeds,  and  thus 
cut  off  the  owner  s  right  of  redemption  in  one  action.*  In  con- 
struing the  sections  of  the  Iowa  code  which  give  the  trial  court  a 
discretion  in  reference  to  the  joinder  of  unlike  causes  of  action, 
and  which  authorize  it  to  compel  an  election,  or  to  strike  oot 
on  the  defendant's  motion,  it  is  held  that  the  provision  for 
compelling  the  plaintiff  to  elect  applies  only  to  a  case  where 
the  various  causes  of  action  set  forth  in  the  petition  are  merely 
different  modes  of  stating  one  and  the  same  demand,  and  the 
defendant  must  file  an  affidavit  showing  this  fact  as  the  basis 
of  his  motion ;  but  the  court  may,  on  defendant's  motion,  strike 
out  a  cause  of  action  which  it  deems  impossible  or  inconven- 
ient to  try  with  the  others,  but  in  no  case  is  a  demurrer  the 
proper  remedy.* 

§  393.     *  499.     ZUuBtrations   from    Indiana  and   California.      In 

Indiana,  a  cause  of-  action  by  a  wife  for  an  absolute  divorce  was 
held  properly  joined  with  a  cause  of  action  to  compel  the  specific 
performance  of  an  agreement  to  convey  certain  lands  to  her  made 


1  Turner  r.  First  Nat  Bk.  of  Keokak, 
26  Iowa,  562.  See  also  Mendenhall  o. 
Wilson,  54  Iowa,  589  (trespass  and  con- 
tract);  Thorpe  v.  Dickey,  51  id.  676; 
Stevens  v.  Chance,  47  id.  602. 

'  Bjington  o.  Woods,  IS  Iowa,  17,  19. 
See,  per  contra,  Turner  v.  Dnchman,  23 
Wis.  500. 

[Campbell  v.  Kqnitahle  Loan  &  Trust 
Co.  (1901),  14  S.  D.  483,  85  N.  W.  1015. 
Under  the  statute  allowing  joinder  of 
causes  of  action  to  recover  real  property,  it 
is  proper  to  join  five  causes  of  action  to 
set  aside  five  tax  deeds  on  five  separate 
tracts  of  land.j] 

'  Reed  v.  Howe,  28  Iowa,  250,  252 ; 
Iowa  &  Minn.  R.  Co.  v.  Perkins.  28  Iowa, 
281.  In  the  following  cases,  the  causes 
of  action  were  held  to  have  been  im- 
properly joined :  an  action  by  two  plain- 


tiffs for  the  destruction  of  chatteb  owned 
by  them  jointly,  and  also  for  an  asnnh 
and  battery  committed  upon  each;  bat, 
no  motion  having  been  made  to  strike 
out,  the  irregularity  was  thereby  waived 
Grant  v.  McCarthy,  38  Iowa,  468 ;  an  a^ 
tion  by  two  persons  not  partners  for  a 
slander  of  each,  but  on  the  trial  the  cite 
was  severed,  and  the  trial  proceeded  on  b^ 
half  of  one  alone,  and  this  was  held  proper : 
Hinkle  v.  Davenport,  38  Iowa,  855.  For 
further  illustmtion,  see  Faivxe  r.  GiUsb 
(Iowa,  1892),  51  N.  W.  46. 

QSee  the  following  recent  Iowa  cshs 
Devin  v.  Walsh  (1899),  108  U.  428.  79 
N.  W.  133 ;  Prader  r.  Nat.  Accl  Aff'n 
(1899),  107  la.  431,  78  N.  W.  60;  Cbnoo 
County  V.  Herwig  (1897),  100  la.  6S1,69 
N.  W.  1035;  Jenks  r.  Lansing  LaDber 
Co.  (1896),  97  la.  342,  66  K.  W.  SSl.j 
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by  the  husband  at  the  tune  of  their  separation.^  In  California,  by 
yirtue  of  the  provisions  of  a  special  statute,  a  cause  of  action 
against  a  sheriff  to  recover  damages  for  his  neglect  to  execute  and 
return  process  may  be  joined  with  a  claim  to  recover  a  statutory 
penalty  for  the  failure  in  lus  official  duty.^ 

§  394.    *600.    Cause  of  Aotlozi  upon  Contract  cannot  be  joined 
with  one  to  recover  Damages  for  a  Tort.     Blaatrations.     Author's 

Ciitioijun.  I  shall  conclude  this  section  with  a  classified  series  of 
decisions  which  will  illustrate  the  improper  union  of  different 
causes  of  action.  Except  in  Iowa,  the  rule  is  universal  that  a 
cause  of  action  upon  contract  cannot  be  joined  with  one  to  recover 
damages  for  a  tort,  unless  both  should  arise  out  of  the  same  trans- 
action, and  thus  fall  within  the  inclusive  terms  of  the  first  class. 
The  following  are  examples  merely  of  this  elementary  rule.^  A 
count  against  the  defendant  for  his  wrongful  acts  as  president  of 
a  bank,  and  one  against  him  as  a  stockholder  in  such  bank  to  re- 
cover on  its  notes,  were  improperly  embraced  in  the  same  com- 
plaint,^ also  a  claim  against  certain  part  owners  of  a  vessel  to 
recover  her  hire,  which  they  had  received,  and  one  to  restrain 
them  from  a  threatened  wrongful  sale  of  the  ship.^  It  has  been 
held  that  a  demand  arising  from  the  breach  of  a  warranty  given 
upon  the  sale  of  chattels  cannot  be  joined  with  one  based  upon  the 
vendor's  deceit  practised  in  the  same  sale.®     Notwithstanding 

^  Fritz  o.  Fritz;  23  Ind.  388.  25  Ore.  305.  35  Pac.  658  :  Where  a  com- 

\jSee  late  cases  in  Indiana  as  follows :  plaint  contains  allegations  of  a  covenant 

Coddington  v.  Canadaj  (1901),  157  Ind.  against  incnmbrances  and  its  breach,  and 

S43,  61  N.  E.  567 ;  State  ex  rel,  v.  Peck-  also  allegations  of  the  representations  of 

ham  (1893),  136  Ind.  198,  36  N.  £.  28;  the  defendant  as  to  the  freedom  of  the 

Richwine  v.  Presbyterian  Church  (1893),  property  from  incambrances,  their  falsity, 

135  Ind.  80,  34  N.  E.  737.]]  defendant's  knowledge    that   they    were 

'  Pearkes  «.  Freer,  9  Cal.  642.  false,   and    plaintiff's    reliance  on  them, 

*  [Clongh  p.  Rocky  Mountain  Oil  Co.  there  is  a  misjoinder  of  causes,  one  being 

(1898),  25  Colo.  520, 55  Pac.  809 :  A  canse  in  contract,  the  other  in  tort,  bat  aniess 

of  action  in  contract  against  a  corporation  the  objection  is  taken  by  demnrrer  it  is 

cannot  be  joined  with  a  canse  of  action  waived.      See    also    Conant    v.    Storthz 

against  the  directors  of  the  same  corpora-  (1901 ),  69  Ark.  209,  62  S.  W.  415.]] 
tion  brought  under  a  statute  making  the         ^  Butt  v.  Cameron,  53  Barb.  642 ;  but 

directors  liable  for  the  debts  of  the  com-  see  Wiles  v.  Suydam,  6  N.  Y.  S.  C.  292. 
pany  in  case  they  failed  to  make  certain         ^  Coster  v.  N.  Y.  &  £.  R.  Co.,  3  Abb. 

reports  as  to  the  condition  of  the  com-  Pr.  832. 

pany,  the  latter  being  the  cause  of  action         ^  Springsteed  v.  Lawson,  14  Abb.  Pr. 

in  tort.    Allen  v.  Macon,  etc.  R.  R.  Co.  328;  Sweet  v.  Ingerson,  12  How.  Pr.  331. 

(1899),  107  6a.  838,  33  S.E.  696:  A  cause  See  Gertler    v.    Linscott,  26  Minn.   82; 

of  action  on  contract  cannot  be  joined  in  a  Logan  v.  Wallis,  76  N.  C  416  ;  Doughty 

single  suit  with  a  cause  of  action  arising  v.  Atlantic  &  N.  C.  R.  Co.,  78  id.  22 ; 

from  a  tort.    Corbett  v,  Wrenn  (1894),  Keller  v.  Boatman,  49  Ind.  104. 
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these  decisions,  it  is  impossible  to  conceive  of  two  legal  causes  of 
action  which  more  completely  and  accurately  correspond  to  the 
language  of  the  codes,  as  '^  arising  out  of  the  same  transaction.** 
The  bargain  between  the  parties  is  certainly  a  transaction ;  certain 
language  used  by  the  seller  may  amount  to  a  contract  of  warranty  : 
certain  other  language  may  be  the  false  representations ;  indeed. 
it  is  possible,  and  not  at  all  unlikely,  that  the  sel&ame  words 
spoken  by  the  vendor  might  be  at  once  the  fraudulent  representa- 
tions and  the  promise,  for  language  otherwise  sufficient  is  none 
the  less  a  promise  because  the  person  using  it  knowingly  lied 
when  he  uttered  it  To  say  that  these  two  demands  do  not  arise 
out  of  the  same  transaction  is  virtually  to  say  that  no  two  different 
legal  claims  ever  can  so  arise.  I  cannot  regard  these  decisions, 
therefore,  otherwise  than  as  mistaken. 

§  395.  *  501.  lUiistrations.  In  an  action  against  a  railroad 
company,  the  complaint  contained  three  counts:  the  first  for 
wrongfully  carrying  away  and  converting  cattle  ;  the  second  for 
the  same  injury  done  to  hogs;  and  the  third  set  up  an  agreement 
to  transport  cattle  from  a  specified  place  to  another,  and  averml 
a  breach  thereof  by  means  of  a  negligent  omission  whereby  the 
plaintiff  lost  his  cattle.  On  demurrer,  it  was  said  that  the  fim 
two  causes  of  action,  being  for  torts,  could  be  joined ;  but  tlie 
third  was  upon  contract,  and  its  union  with  the  others  was  eiror.^ 
The  joinder  of  a  count  for  the  conversion  of  chattels  with  one  for 
money  had  and  received  would  be  clearly  wrong ;  ^  and  the  same 
is  true  of  any  tort  and  implied  contract.'  It  is  doubtful  whether 
a  cause  of  action  on  contract  and  one  for  a  tort  to  the  person  can 
be  conceived  of  as  arising  out  of  the  same  transaction,  so  that  thej 
may  be  embraced  in  the  same  pleading.  The  attempt,  however, 
has  been  made  to  unite  a  claim  for  the  breach  of  a  written  con- 
tract to  convey  land  with  a  cause  of  action  for  assault  and  battery 


1  ColweU  V.  N.  Y.  &  E.  R.  Co.,  9  How. 
Pr.  311 ;  Hoagland  v,  Han.  &  St.  Jos.  R. 
Co.,  39  Mo.  451.  See  also  Stark  v.  Well- 
man,  96  Cal.  400. 

3  Cobb  V,  Dows,  9  Barb.  230,  and  cases 
in  last  note.  See  also  Teall  v.  Syracuse, 
32  Hun,  332. 

«  Hunter  ».  Powell,  15  How.  Pr.  221. 
It  was  held  in  Thomas  v.  Utica  &  B.  R.  R. 
Co.,  97  N.  Y.  245,  that  a  cause  of  action 
for  the  omission  by  a  railroad  company  to 


construct  and  maintain  a  farm  cnMHi<^. 
as  required  by  statute,  arises  opoo  the 
breach  of  an  implied  contract  to  perform 
a  statutory  duty,  and  tberefora  csbdo: 
be  united  with  a  cause  of  actioD  for  dsn 
ages  for  injuries  to  real  property  esitfc  i 
by  the  diversion  of  a  stream.  Fo!!o«'^^ 
in  Hodges  v.  Wilmington  k  W.  RCo. 
105  N.  C.  170,  a  case  presenting  simibr 
facts. 
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committed  by  the  defendant  in  forcibly  taking  the  instrument 
from  the  plaintiff's  possession,  but  it  was  unsuccessful.^  In  like 
maimer,  a  cause  of  action  against  a  lessee  arising  upon  the 
lease  cannot  be  joined  with  a  claim  for  damages  on  account  of 
injuries  done  to  the  property,  unless,  of  course,  the  latter  is 
embraced  within  some  stipulation  or  covenant  of  the  lease,  so 
that  it  would  in  fact  be  a  demand  on  the  contract.^  It  can  make 
no  difference  with  the  rule  that  the  tort  is  a  fraud  consisting  in 
false  statements  or  concealments.  Thus,  a  complaint  by  an  in- 
dorsee against  his  immediate  indorser  was  held  bad  on  demurrer, 
one  count  of  which  alleged  the  ordinary  liability  of  defendant  as 
indorser,  and  the  other  set  up  certain  false  representations  as  to 
the  solvency  of  the  maker,  by  which  the  plaintiff  was  induced 
to  purchase  the  paper.^  The  rule,  in  short,  applies  to  all  cases 
of  demands  based  upon  a  promise,  express  or  implied,  and  claims 
based  upon  fraud,  unless  the  tort  may  be  waived,  and  the  com- 
plaint be  framed  so  as  to  present  both  causes  of  action  as  arising 
from  contract.* 

§  396.  *  502.  Cause  of  Aotipn  against  one  in  Personal  Char- 
acter cannot  be  united  with  one  against  him  in  Representative 
Character.  Reason.  Author's  Criticism.  Blustrations.  Another 
particular  rule,  which  is  but  an  application  of  the  same  doc- 
trine, requires  that  the  several  causes  of  action  against  or  for 
a  given  person  should  all  affect  him  in  the  same  capacity. 
In  other  words  a  demand  for  or  against  a  party  in  his  per- 
sonal character  cannot  be  united  with  another  demand  for  or 
against  him  in  a  representative  character  as  trustee,  executor, 
administrator,  receiver,  and  the  like.^    The  reason  usually  given 

1  Ehlev.  HaUer.  6  Bosw.  661.  high  Coal  Co.  (1901),  111  Wis.  545,  87 
^  Kderlin  v.  Judge,  36  Mo.  350.    Cod-  N.  W.  472.    Plaintiff  was  a  retail  coal- 
venely,  a  claim  of  damages  for  the  breach  dealer  iu  the  city  of  Superior,  and  filed  his 
of  the  lessor's  covenant  of  quiet  enjoy-  complaint  in  two  counts  against  the  defend- 
roent,  and  a  claim  of  damages  for  a  tres-  ants,  who  are  wholesale  and  retail  coal- 
pass  in  his  wrongful  entering  upon  the  dealers.    His  first  count  stated  a  cause  of 
(iemised  premises  and  injuring  the  lessee's  action  in  favor  of  himself  alone,  for  dam- 
property  thereon,  cannot  be  joined.    Keep  ages  caused  by  an  alleged  malicious  con- 
V.  Kaufman,  56  N.  Y.  332.  spiracy  on  the  part  of  the  defendants  to 
'  Jamison  v.  Copher,  35  Mo.  483.  destroy  his  business,  said  defendants  having 
*  Forkuer    v.    Hart,    Stanton's   Code  combined  for  the  purpose  of  establishing 
(Ky.),  60;  Wilson  v.  Thompson,  Id.  60;  a  monopoly  and  preventing  plaintiff  from 
Habbell  u.  Meigs,  50  N.   Y\  480,  487 ;  purchasing  coal.     His  second  count  stated 
Booth  V.  Farmers'  &  Mech.  fik.  of  Roch-  an  equitable  cause  of  action  in  favor  of 
ester,  1  N.  Y.  S.  C.  45.  himself  and  a  number  of  other  retail  coal- 
^  [Hawarden  v.  Youghiogheny  &  Le-  dealers  similarly  situated,  in  whose  behalf 
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for  this  rule  when  applied  to  defendants  is,  that  the  judgment 
upon  one  cause  of  action  would  be  against  the  defendant  per- 
sonally, to  be  made  de  bonis  propriis^  while  the  judgment  upon 
the  other  cause  of  action  would  be  against  him  in  his  repiesentar 
tive  or  official  capacity,  and  not  perhaps  to  be  made  out  of  his  ovn 
property;  as,  for  example,  it  might  be  made  de  bonis  testatcru. 
This  reasoning,  borrowed  from  the  old  law,  is  a  mere  formula  of 
words,  for  there  is  nothing  in  the  nature  of  things  which  prevents 
such  a  double  judgment.  It  is  just  as  easy  for  such  a  judgnaent 
to  be  rendered  in  one  action  as  it  is  for  two  distinct  judgments 
to  be  granted  in  separate  suits.  The  argument,  however,  like  so 
much  of  so-called  legal  reasoning,  still  has  convincing  force  with 
most  of  the  courts,  even  while  administering  the  reformed  system. 
The  following  cases  are  given  as  illustrations  of  this  doctrine,  and 
in  all  of  them  the  joinder  was  pronounced  improper:  a  com- 
plaint on  a  partnerahip  debt  against  the  defendant  as  surviving 
partner,  and  against  him  in  a  separate  count  as  executor  of  hid 
deceased  partner ;  ^  against  the  defendant  personally,  and  also  as 
an  executor  or  administrator ; '  in  a  suit  against  an  executor  or 
administrator,  a  demand  which  existed  against  the  deceased  in 
his  lifetime,  and  a  different  demand  which  arose  from  a  promise 
made  by  the  executor  or  admi;iistrator  after  the  death,  for  as 
to  the  latter  claim  the  defendant  is  personally  liable.^    On  the 

he  sued  to  restrain  the  defendants  from  a  affects  but  one  party  plaintiff,  wheietf 

further  enforcement  of  said  conspiracy,  the  second  cause  of  action  affects  namtr* 

A  general  demurrer  was  filed  to  the  whole  ons  parties  plaintiff.    The  doctrine  is  fre- 

complaint  on  the  ground  that  two  causes  quently  stated  that  the  several  causes  of 

of  action  were  improperly  joined.    The  action  for  or  against  a  person  most  affect 

court  said :  "  The  statute  provides  that  him  in  the  same  capacity  in  order  to  make 

causes  of  action,  in  order  to  be  united  in  them  capable  of  being  joined.    Pomeruy. 

one  complaint, '  must  affect  all  the  parties  Code  Kemedies,  §  *  502.    These  ooocId- 

to  the  action.'     Stats.   1898,   sec.  2647.  sions  are  conclusive  to  the  effect  that  the 

It  is  clear  that  this  limitation  would  be  general  demurrer  to  the  whole  complaint 

violated  if  the  two  causes  of  action  in  this  on  the  ground  of  improper  joinder  shooIJ 

complaint  were  allowed  to  be  united  in  have  been  sustained.''^ 
one  complaint.    The  first  cause  of  action         ^  Landau  v.  Levy,  I  Abb.  Pr.  376. 
is  a  straight  action  at  law  for  damages  to         ^  McMahon  v.  Allen,  3  Abb.  Pr.  ^v. 

the  plaintiff  alone.     No  one  else  has  any  By  C.  C.  P.  of  New  York,  §  181S.  such 

interest  in  the  judgment  in  that  action,  joinder  is  allowed    in   certain    speciSei 

whatever  it  be.     But  the  second  cause  of  cases.    [Crowley  v.  Hicks  (1898),  98  Win 

action  is  a  cause  of  action  in  favor  of  a  566,  79  N.  W.  348.^ 
large  number  of  persons  constituting  a         '  Ferrin  v.  My  rick,  41  N.  T.  315, 323: 

class  represented  by  the  plaintiff.    Poten-  Austin  u.  Monro,  47  N.  T.  360, 364 ;  s  c 

tially  all  of  the  class  are  parties.     They  4  Lans.  67.    See,  however,  TiadesmanV 

are  invited  to  become  formal  parties  plain-  Bank  i^.  McFeely,  61  Barb.  522,  «bi:h 

tiff,  and  presumably  will  accept  the  invi-  cannot  be  regarded  as  correct  in  the  hz*'*^ 

tation.     Thus  the  first  cause  of  action  of  these  other  decisions. 
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same  principle,  a  demand  upon  a  contract  between  the  plaintiff 
and  the  defendant,  and  a  claim  by  the  plaintiff  as  a  shareholder 
in  an  unincorporated  company  against  the  defendant  as  president 
thereof,  in  respect  of  matters  connected  with  the  management 
of  its  affairs,  were  held  to  be  improperly  joined,  since  the  de- 
fendant's liability,  if  any,  in  the  latter  cause  of  action  existed 
against  him  as  a  trustee.^     The  plaintiff  must  also  sue  in  the 
same  capacity  in  respect  of  all  the  causes  of  action.    He  cannot 
iu  one  count  sue  as  an  executor  or  administrator,  and  in  another 
sue  in  his  personal  character.'    In  an  action  for  malicious  prose- 
cution the  complaint  contained  three  counts:  the  first  for  the 
malicious  prosecution  of  the  plaintiff  himself;    the  second  for 
the  same  wrong  done  to  his  wife,  she  having  been  imprisoned ; 
and  the  third  for  a  like  tort  to  his  minor  children.     The  only 
legal  ground  for  recovery  on  the  second  and  third  of  these  counts 
was  declared  to  be  the  loss   of  the  wife's  society  in  the  one 
case,  and  of  the  children's  services  in  the  other ;  as  these  inju- 
ries were  personal  to  the  plaintiff,  they  could  be  joined  with  the 
cause  of  action  alleged  in  the  first  count  for  the  tort  directly  to 
himself* 

§  397.  *  508.  Some  Unclassified  Cases.  Aathor's  Criticism.  The 
cases  which  follow  do  not  admit  of  any  classification,  and  several 
of  them  are  of  doubtful  authority,  even  if  not  palpably  erro- 
neous. A  cause  of  action  for  a  limited  divorce  on  the  ground 
of  cruelty,  desertion,  and  the  like,  cannot  be  united  with  one  for 
an  absolute  divorce  on  account  of  adultery,  or  of  any  other 
matter  prescribed  by  statute.  The  two  demands  are  simply  in- 
compatible.*   It  was  decided  by  one  judge  in  New  York  that  a 

*  Warth  V.  Radde,  18  Abb.  Pr.  896.  Co.  v.  Will's  Adm'r  (1902),  —  Ky.  — ,  66 

See,  howeTer,  Logan  o.  WalliB,  76  N.  C.  S.  W.  628 ;  Lewis  Adm'r  v.  Taylor  Coal 

416.  Co.  (1902),  112  Ky.  84.%  66  S.  W.   1044; 

'  Lncas  v.  N.  Y.  Cent.  R.  Co.,  21  Barb.  Page  v.  Citizens  Banking  Co.  (1900),  111 

245.    Bnt  see  Armstrong  v.  Hall,  17  How.  Ga.  73, 36  S.  £.418.    "  Canses  of  action  for 

^-  76,  per  C  L.  Allen  J.,  at  Special  malicious  prosecution,  malicious  arrest,  and 

Term, — a  decision   in  direct  opposition  false  imprisonment,  all  sounding  in  tort, 

to  the  rule  stated  in  the  text ;  also.  Hart  may  be  joined  in  the  same  action  when 

r.  Metrop.  El.  Ry.  Co.,  15  Daly,  391.  the  plaintiff  and  defendants  in  each  cause 

See  also  Qnellen  u.  Arnold.  12  Nev.  234;  of  action  thus  joined  are  identical.    Civil 

Ci&dnnati,  etc.  R.  Co.  v.  Chester,  57  Ind.  Code,  §  4944."    See  also  Sams  v.  Derricic 

299.  (1898),  103  Ga.  678,  30  S.  £.  668.^ 

'  Rogers  v.  Smith,  17  Ind.  323.    [[A  *  Henry  v.  Henry,   17  Abb.  Pr.  411 ; 

cause  of  action  for  pain  and   suffering  Mcintosh  v.  Mcintosh,  12  How.  Pr.  289; 

cannot  be  joined  with  the  statntory  cause  Zom  v.  Zom,  38  Hun,  67 ;  but  see  contra, 

of  action  for  death.    See  Louisville  Ry.  Grant  v.  Grant  (Minn.  1893),  54  N.  W. 
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demand  to  recover  possession  of  a  chattel  cannot  be  united  with 
a  claim  of  damages  for  the  taking,  detaining,  and  converting  the 
same.  But  as  the  codes  expressly  authorize  the  joinder  of  claims 
for  the  possession  of  chattels,  and  of  damages  for  the  withholding 
the  same,  this  decision  can  hardly  be  sustained.  **  Withholding  " 
clearly  includes  *'  detaining,"  and,  as  it  is  not  a  technical  term,  it 
was  doubtless  intended  to  embrace  "  taking  "  and  "  conversion  " 
as  well.^  A  cause  of  action  to  recover  the  possession  of  a  certain 
parcel  of  land  cannot,  it  has  been  said,  be  united  with  a  deman^l 
of  damages  caused  by  the  defendant's  trespasses  upon  other  lands 
of  the  plaintiff.^  It  has  also  been  held  that  a  claim  to  recover 
possession  of  land,  and  a  demand  of  damages  for  the  defendant*^ 
tortious  entry  upon  the  same  land,  cannot  be  joined,  becatue  (ken 
are  entirely  ineormstent.^ 

§  398.  *  504.  Gh-onping  of  Actions  for  Injaries  to  the  Penon 
in  Bome  States.  Illustrations.  In  one  or  two  of  the  States, 
actions  for  injuries  to  the  person  constitute  a  separate  class, 
and  are  not  grouped  together  with  those  for  injuries  to  property. 
Thus  in  California,  an  ^^  action  to  recover  damages  for  alleged 
injuries  to  the  person  and  property  of  the  plaintiff,  and  for  his 
false  imprisonment,  and  for  forcibly  ejecting  him  from  a  house 

1059.    It  woald  be  difficult  to  determine  i  Maxwell  v.  Famam,  7  Hov.  Pr.  236, 

in  what  class  the  action  for  either  kind  of  per  Harris  J.,  at  Special  Term, 

divorce  Mis.    One  jndge  in  Mcintosh  r.  >  Hnlce  v.  Thompflon,  9  How.  Pr.  113 

Mcintosh  suggested  that  limited  divorce  But  cannot  both  causes  of  action  be  rf- 

,was  a  claim  for  injury  to  the  person.    It  f erred  to  the  single  class  of  "injuries to 

seems  to  be  catus  omissus.    See  also  Has-  property  "  ?    The  recoveiy  of  posMssoo 

kell  V.  Haskell,  54  Cal.  262  (in  an  action  is  merely  the  relief,  and  not  the  caose  of 

for  divorce,  adultery  and  habitual  intem-  action. 

perance  are  distinct  causes) ;  Uhl  v.  Uhl,  '  Budd  v.  Bingham,  18  Barb.  494,  P^' 
52  id.  250  (a  cause  of  action  to  annul  a  Brown  J.  It  is  difficult  to  perceive  tbf 
marriage  by  reason  of  a  former  marriage  inconsistency.  This  and  some  similar  d^ 
of  the  plaintiff  to  one  still  alive  cannot  be  cisions  are  cited,  not  because  tbej  ha^^ 
joined  with  a  cause  of  action  to  quiet  any  authority  or  any  value,  but  to  corn- 
plaintiff's  title  to  her  separate  property,  in  plete  the  statement  of  the  judicial  ister- 
which  defendant  falsely  claims  an  inter-  pretation  put  upon  this  provision  of  i^e 
est.  But  inPronty  V.  Prouty,  4  Wash.  174,  statute.  For  forther  illostratiou,  $e^ 
a  complaint  in  an  action  for  divorce  and  Buckmaster  r.  Kelley,  15  Fla.  180;  Mit- 
alimony,  which  asked  that  alleged  fraud-  tair  v.  Payne,  15  id.  682:  William*  r 
ulent  conveyances  by  the  husband  of  all  Lowe,  4  Neb.  382;  Paxton  r.  Wood,  7< 
his  property  be  set  aside,  was  held  to  pre-  N.  C.  11 ;  Suber  v.  Allen,  13  S.  C.S1T; 
sent  no  misjoinder.  The  same  complaint  Stevens  v.  Chance,  47  Iowa,  602 ;  ScfaoU- 
cannot  unite  causes  of  action  for  divorce,  zer  r.  Cohen,  7  Hun,  665  ;  Frencb  r. 
and  to  obtain  the  annulment  of  a  separa-  Salter.  17  id.  546;  Dyer  r.  Baistov,  5 
tion  deed:  Galusha  v.  Galusha  (N.  T.  Cal.  652;  Brown  r.  Rice,  51  id.  89. 
App.,  May,  1893),  33  N.  £.  1062). 


GENERAL   PRINCIPLES  OP  PLEADING.  527 

and  lot  in  his  possession,  and  detaining  the « possession  thereof 
from  him,"  was  held  to  be  an  improper  union,  as  it  embraced 
causes  belonging  to  two  if  not  three  of  the  classes  specified  in 
the  code ;  ^  and  in  another  case,  the  joining  of  a  claim  to  recover 
possession  of  land,  damages  for  its  detention,  damages  for  the 
forcible  expulsion  of  the  plaintiff  from  the  premises,  and  the 
value  of  the  improvements  made  by  him,  was  pronounced  equally 
an  error  for  the  same  reason.^ 

§  399.  *  505.  Holding  of  'Wisconsixi  Court  in  Action  to  qniet 
Title.  An  action  to  quiet  the  title  to  three  different  tracts  of 
land  which  had  belonged  originally  to  different  owners,  and 
which  the  plaintiff  held  under  three  distinct  tax  deeds  executed 
at  separate  times,  was  held  in  Wisconsin  to  violate  the  require- 
ments of  the  code.  The  proceeding  was  likened  by  the  court  to 
the  foreclosure  in  one  action  of  three  different  mortgages  given 
by  three  different  owners  upon  three  separate  parcels  of  land.^ 

SECTION   THIRD. 

THE  GENERAL  PRINCIPLES  OF  PLEADING. 

§400.    *506.    The    Three   Types    of    Pleading  Prior  to  the  Re- 
formed System.     Pleading  by  Allegation.     In  order  that  the  sys- 
tem of  pleading  introduced  by  the  reformed  procedure  may  be 
accurately   understood,    I  shall    briefly  describe    the    essential 
principles  and  doctrines  of  those  which  prevailed  in  dififetent 
courts  at  the  time  of  its  adoption,  and  the  comparison  which  can 
thus  be  made  will  be  of  great  assistance  in  arriving  at  correct 
results.     The  three   types   of  pleading   then   known  either  in 
England  or  in  this  country  were  the  common  law,  the  equity, 
and  that  which  in  the  absence  of  a  distinctive  name  I  shall  call 
^'pleading  by  allegation."     The  last-mentioned  method  was  used 
in  the  courts  of  admiralty,  of  probate  and  divorce,  the  ecclesi- 
astical courts,  and  wherever  the  law  as  administered  was  based 
directly  upon  the  doctrines  and  modes  of  the  Roman  Civil  Law. 
Its  peculiar  features  consisted  (1)  in  breaking  up  an  entire 
pleading  into  a  number  of  separate  paragraphs,  —  technically 

^  McOarty  t.  Premont,    23  Cal.  196,  Bowles  t;.  Sacramento  Tonip.  Co.,  5  Cal. 

197.   [See  late  case  of  Lamb  v.  Harbaagh  284 ;  Bigelow  v.  Gore,  7  Cal.  133. 
(1895),  105  Cal.  680,  39  Pac.  56.]  *  Turner  i;.  Dnchman,  23  Wia  500. 

'  Mayo  V.  Madden,  4  Cal.  27.   And  see 
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"allegations,"  —  e^ch  of  which  should  properly  contain  a  single 
important  circumstance  or  principal  fact  going  to  make  out  the 
cause  of  action;  and  (2)  the  statement  in  each  allegation  of  all 
the  minute  and  subordinate  facts  which  taken  together  compose, 
and  are  evidence  of,  the  main  circumstance  or  fact  relied  upon 
by  the  litigant  party  to  sustain  his  contention.     The  pleading  as 
a  whole,  therefore,  comprised  not  only  averments  of  the  sub- 
stantial  facts,  the  important  conclusions  of  fact  which  must  be 
established  by  the  proofs,  —  those  facts  which  in  the  commoD- 
law  system  are   called  "issuable"  or  "material," — but  also  a 
narrative  of  all  the   probative  facts,  of  all  the  evidence  from 
which  the  existence  of  the  "issuable"  facts  must  be  inferred. 
A  libel  constructed  upon  this  theory  disclosed  the  whole  case  of 
the  complaining  party ;  if  properly  framed,  it  set  forth  in  a  con- 
tinuous and  narrative  form  a  complete  account  of  the  transaction, 
describing  the  situation  of  the  parties  at  its  commencement,  all 
the  various  incidents  which  happened  in  its  progress,  its  final 
conclusion,  and  the  results  produced  upon  each,  and  prayed  for 
such  relief  as  the  law  affords  in  the  given  case.     The  codes  of 
several  States  have  plainly  intended  to  borrow  one  feature  of 
this  system ;  that  is,  the  separation  of  the  pleading  into  a  number 
of  distinct  paragraphs  continuously  numbered,   and  each  com- 
prising the  statement  of  a  single  material  or  issuable  fact.     The 
second  feature,  namely,  the  narrative  of  probative  facts  and  cir- 
cumstances in  the  manner  above  described,  violates  the  funda- 
mental and  essential  principle  of  the  reformed  procedure. 

§  401.    *  507.    The    Equity    System    of    Pleading. '     The    equity 

method  of  pleading,  when  freed  from  all  the  superfluous  addi- 
tions which  had  become  incorporated  with  it  in  practice,  and 
when  thus  reduced  to  its  mere  essential  elements,  consisted  in 
a  statement  of  all  the  facts  indicating  the  relief  to  which  the 
complainant  is  entitled,  and  in  this  original  aspect  it  did  not 
differ  in  principle  from  that  prescribed  by  the  codes.  I  pur- 
posely make  use  of  the  expression  "  facts  indicating  the  relief  to 
which  the  complainant  is  entitled,"  rather  than  the  ordinair 
phrase  "facts  constituting  the  complainant's  cause  of  action/* 
for  a  reason  which  will  be  fully  explained  in  the  sequel.  I  now 
call  attention  to  the  form  of  expression,  for  it  is  important,  anil 
will  assist  in  removing  certain  diiSculties  which  have  been  sug- 
gested by  some  of  the  judges  in  their  exposition  of  the  codes. 
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Practically,  a  bill  in  equity,  prior  to  any  modem  reforms,  had 
been  changed  from  the  original  simplicity  as  above  described, 
and  had  come  to  consist  of  three  distinct  parts  or  divisions,  the 
narrative,    the  charging,   and   the  interrogative.     The  first  of 
these  contained  a  statement  of  the  complainant's  case  for  relief; 
the  second   anticipated  and  rebutted  die  defendant's  supposed 
positions ;  while  the  last  was  used  to  probe  the  defendant's  con- 
science, and  to  extract  from  him  admissions  under  oath  in  his 
answer  concerning  matters  within  his  own  knowledge  which  the 
existing  rules  of  evidence  did  not  permit  to  be  proved  by  the 
parties  themselves  as  ordinary  witnesses.     The  result  of  these 
modifications  was  an  almost  entire  departure  from  the  simple 
conception  of  equity  pleading.     The  bill  and  answer  were  gen- 
erally made  to  include  the  evidence  by  which  either  party  main- 
tained his  own  contention,  or  defeated  that  of  his  adversary,  and 
also  legal  conclusions  and  arguments  which  more  appropriately 
belonged  to  the  briefs  of  counsel  and  the  discussions  at  the 
hearing.     All  this,  I  say,  although  very  common  and  perhaps 
universal   in  the  actual   practice  before  any  reforms  through 
legislation  or  rules  of  court,  was  really  unnecessary,  and  formed 
no  essential  part  of  the  theory  of  equity  pleading.     The  only 
indispensable  portion  of  a  bill  was  the  narrative.     Except  for  the 
purpose  of  eliciting  evidence  from  the  defendant,  there  was  no 
more  reason  why  this  should  contain  mere  evidence  of  the  facts 
that  were  the  foundation  of  the  complainant's  demand  for  relief, 
as  contradistinguished  from  those  facts  themselves,  than  there 
was  for  the  same  kind  of  probative  matter  to  be  inserted  in  a 
declaration  at  law.     The  bill  in  equity,  as  has  been  already  said, 
should  comprise  a  statement  of  all  the  facts  which  show  the 
relief  to  which  the  complainant  is  entitled,  which  indicate  the 
nature  and  extent  of  that  relief  whether  total  or  partial,  and 
the  modifications  or  exceptions  to  be   made  in  it;   while   the 
answer  should  perform  the  same  office  for  the  defendant.     By 
the  application  of  this  doctrine,  a  bill  in  equity  was  generally 
quite  different  in  its  contents  from  a  declaration  at  law ;  it  was 
ordinarily  more  minute  in  its   averments,  and  contained  state- 
ments of  matter  which  in  a  legal  action  would  more  naturally 
and  properly  belong  to  the  evidence  rather  than  to  the  alle- 
gations of  issuable  facts.     The  reason  for  this  distinction  lay 
entirely  in  the  difference  between  equitable  and  legal  primary 

34 


530  CIVIL  REMEDIES. 

rights  and  between  equitable  and  legal  remedies,  especially  in 
the  latter.     A  judgment  at  law  was  always  a  single  award  of 
relief;  the  recovery  either  of  a  specific  tract  of  land,  or  of  a 
specific  chattel,  or  of  a  definite  sum  of  money,  and  such  judg* 
ment,  whatever  might  be  its  amount,  was  either  wholly  rendeirl 
for  the  plaintiff,  or  wholly  denied.     Furthermore,  the  right  t. 
recover  a  legal  judgment  always  depended  upon  the  existence  ^f 
a  comparatively  few  important  facts,  —  ^'issuable  "  or  "material" 
facts,  —  and  the  very  definition  of  an  issuable  fact  is,  one  which, 
if  denied  and  not  proved,  would  prevent  the  plaintiff  from  re^ 
covering.     In  equity,  the  primary  rights  and  remedies  of  the 
complainant  were  often  very  different  from  those  which  existed 
at  law.     His  remedy  was  not  necessarily  a  single   recoveiy  of 
some  specific  form  of  relief;   it  might  vary  in  its  nature  and 
extent  through  a  wide  range;   it  might  be  total  or  partial  it 
might  be  absolute  or  conditional.     The  defence,  on  the  other 
hand,  might  be  total  or  partial ;  and  it  might  even  consist  i*f 
modifications  made  in  the  form  of  relief  demanded  by  the  com- 
plainant, or  in  supplemental  provisions  added  thereto  in  order 
to  meet  some  future  contingency.     In  short,  it  was  impossiblt 
to  say  that  the  complainant's  right  to  recover  always  depended 
upon  the  existence  of  certain   ^^  issuable  "  facts,  the   failure  to 
establish  either  one  or  even  all  of  which  would  necessarily  defeat 
his   contention.     It  is  true  that  in  some  cases  the   equitable 
remedy  sought  by  the  complainant  might  be  of  such  a  natnie 
that  it  would  follow  from  the  proof  of  such  issuable  facts  at 
completely  and  directly  as  the  plaintiff's  right  to  a  common-law 
judgment  does   in  a  legal  action.     While  this  was   possible  in 
some  instances,  in  the  great  majority  of  equitable  actions  the 
relief  was  more  complicated ;  the  primary  rights  were  more  com- 
prehensive ;  and  the  decree  as  a  whole  was  shaped,  modified,  and 
adapted  to  various  circumstances   and  minor  facts  upon  which 
individually  the  cause  of  action  or  the  defence  did  not  endielr 
rest,  but  all  of  which  in  combination  entered  into  the  resulung 
remedial  right  belonging  to  the  litigant  parties.     Now,  on  the 
theory  of  equity  pleading,  all  these  facts  should  be  averred  by 
the  complainant  or  the  defendant  as  the  case  might  be;  and 
while  it  can  be  properly  said  that  they  all  indicate  and  a&ect 
the  relief  to  be  awarded  by  the  court,  they  cannot  all  be  said  *'to 
constitute  the  cause  of  action ''  or  the  defence  in  the  same  sen^ 
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in  which  the  "issuable"  or  "material"  facts  constitute  the  cause 
of  action  or  the  defence  in  a  suit  at  law.     I  repeat  the  statement 
'already  made,  for  it  is  an  important  one,  that  this  description 
does  not   necessarily  apply  to  every  case   of  equitable   relief. 
Under  certain  circumstances,  and  in  some  particular  instances, 
the  remedy  and  the  right  to  its  recovery  are  single  and  depend 
upon  the  existence  of  a  few.  well-defined  and  controlling  facts; 
such  facts  are   then  "material"  or   "issuable", in  the   strictest 
sense  of  those  terms,  and  they  are  all  that  it  is  requisite  to  allege 
in  the  pleading.     In  most  instances,  however,  an  equity  pleading 
necessarily  contained  allegations  of  facts  which  were  not  "  issu- 
able" in  the  technical  meaning  of   that  word,  but  which  were 
nevertheless  the  basis  of  the  relief  demanded  and  obtained.     I 
have  dwelt  thus  carefully  upon  the  foregoing  analysis,  because  it 
is  the  element  which  enters  into  and  decides  a  most  important 
question  to  be  considered  in  the  sequel;   namely,  whether  the 
proper  modes  of  pleading  in  legal  and  in  equitable  actions  under 
the  reformed  procedure  can  be  refeiTcd  to  and  derived  from  the 
single  fundamental  principle  announced  by  all  the  codes.     An- 
other essential  feature  belonged  to  the  equity  method  of  pleading, 
and  distinguished  it  from  that  which  prevailed  in  courts  of  law. 
The  facts  upon  which  the  contentions  of  the   litigant   parties 
wholly  or  partially  depended  were  averred  as  they  actually  hap- 
pened or  existed,  and  not  the  legal  effect  or  aspect  of  those  facts.  ^ 
This  distinction  was  a  vital  one,  as  will  be  fully  pointed  out  in 
the  succeeding  paragraphs,  and  its  relations  with  the  reformed 
theory  of  pleading  are  direct  and  intimate. 

§  402.  *  508.  The  Common-Law  System  of  Pleading.  Intro- 
ductory. I  come  finally  to  the  common-law  system  of  pleading. 
It  has  frequently  been  said,  even  by  able  judges,  that  under  this 
method  the  material,  issuable  fact%  constituting  the  cause  of 
action,  and  they  alone,  were  to  be  alleged ;  and  that,  as  exactly 
the  same  principle  lies  at  the  basis  of  the  new  system,  the  latter 
has  made  no  substantial  change,  but  has  only  removed  the  un- 
necessary and  troublesome  incidents  which  had  been  gathered 
around  the  original  simple  common-law  conception.  In  support 
of  this  view,  the  general  language  of  Chitty  and  other  text- 
^ters  is  quoted  as  conclusive.  There  is  just  enough  truth  in 
this  description  of  the  common-law  pleading  to  make  it  plausible ;. 
but  enough  of  error  to  render  it,  when  adopted  as  a  means  of 
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interpreting  the  codes,  extremely  misleading.  In  fact,  it  is  im- 
possible to  describe  the  common-law  pleading  as  a  onit:  it  va^^ 
governed  by  no  universal  principles ;  the  modes  which  prevailed 
in  certain  actions  were  radically  unlike  those  that  were  employed 
in  others.  I  shall  attempt  in  a  very  brief  manner  to  point  out  ail 
its  essential  features,  and  to  explain  its  general  character. 

§  403.    *509.    Technicality  of   the.  System.     In  the  first  placv. 
certain  elements  were  firmly  incorporated  ^nto  the  system  which 
were  not  really  fundamental  and  essential,  although  often  it- 
garded  and  spoken  of  as  its  peculiarly  characteristic  requisites. 
I  refer  to  the  extreme  nicety,  precision,  and  accuracy  which  were 
demanded  by  the  courts  in  the  framing  of  allegations,  in  aveniDg 
either  the  facts  from  which  the  primary  rights  of  the  parties 
arose,  or  those  which  constituted  the  breach  of  such  rights,  in 
the  use  of  technical  phrases  and  formulas,  in  the  certainty  of 
statement  produced  by  negativing  almost  all  possible  conclusions 
different  from   that  affirmed  by  the  pleader,  in  the  numeroob 
repetitions  of  the  same  averment,  and  finally  in  the  inventioD 
and  employment  of  a  language  and  mode  of  expression  ntterlv 
unlike  the  ordinary  spoken  or  written  English,  and  meaningle&$ 
to  any  person  but  a  trained  expert.     This  requirement  of  accu- 
racy and  precision  was  in  former  times  pushed  to  an  absurd  and 
most  unjust  extreme ;  as  for  example,  the  use  of  the  past  tense 
*  '^had,"  instead  of  the  present  ^^have,"  in  a  material  allegation, 
would   be  fatal  to  the  plaintiff's  recovery.     If  it  be  said  that 
these  extreme  niceties  and  absurd  technicalities  were  things  of 
the  past,  abandoned  by  the  law  courts  in  modem  times,  a  pensai 
of  some  standard  reports  —  for  instance,  those  of  Meeson  and 
Welsby  —  will  show  on  what  grounds  of  the  merest  form  the 
rights  of  litigant  parties  have  been  determined,  even  withiu  the 
present  generation.     Still,  I  do  not  regard  this  precision,  accu- 
racy, and  general  technicality,  which  actually  distinguished  the 
common-law  system  of  pleading,  as  something  essential  to  it^ 
existence,  as  its  absolutely  necessary  elements.     It  might  hare 
retained  all  its  fundamental  principles  in  respect  to  the  natoi?  of 
the  allegations  used  and  the  kinds  of  facts  averred,  and  at  the 
same  time  have  employed  the  familiar  language  of  common  nar- 
rative in  making  all  these  averments.     The  essential  elements 
of  the  system  would  then  be  presented  in  their  naked  simplicity- 
The  actual  technicalities  which  have  been  thus  mentioned,  and 
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which  were  the  boast  of  the  skilful  special  pleader,  were  only  a 
disgrace  to  the  administration  of  justice.  However  pleasant 
they  might  have  been  as  exercises  in  logic,  they  were  productive 
of  untold  injustice  to  suitors.  It  is  simply  amazing  that  they 
could  have  been  retained  so  long  and  adhered  to  so,  tenaciously, 
and  even  lauded  with  extravagant  eulogium,  among  peoples  like 
the  English  and  the  American.  That  they  were  entirely  abro- 
gated by  all  the  codes  of  procedure  is  plain ;  and  after  a  series  of 
improvements,  commencing  in  1834,  when  the  celebrated  "  Rules 
of  Hilary  Term  "  were  adopted,  the  British  Parliament  has  swept 
them  out  of  the  English  law,  and  has  introduced  the  substance 
of  the  American  system. 

§  404.    *  510.    EsBentlal  Prinoiples  and  Blementa  of  Common-La'w 
Pleading.     Passing  from  these  technical  incidents,  I  proceed  to 
inquire  what  were  the  real  and  essential  principles  and  elements 
of  the  common-law  pleading.     How  far  was  it  true   that  the 
material  facts  constituting  the  cause  of  action,  and  these  alone,  ^ 
were  to  be  alleged  ?    This  statement  was  partly  correct,  —  that 
is,  correct  under  most  important  limitations  and  reservations,  in 
certain  of  the  forms  of  action ;  while  in  the  other  of  these  forms 
of  action  it  was  not  true  in  the  slightest  extent ;  in  fact,  it  was 
diametrically  opposed   to   the   truth.      1   will  recapitulate   the 
important  actions,  and  refer  them  to  their  proper  classes.     In 
ejectment  there  can  be  no  pretence  that  any  attempt  was  made 
to  allege  the  actual  facts  constituting  the  cause  of  action;  the 
declaration  and  accompanying  proceedings  were  a  mass  of  fictions 
which  had  become  ridiculous,   whatever  may  have   been  their 
Original  usefulness,  and  the  answer  was  the  general  issue;  the 
record  thus  threw  no  light  upon  the  real  issues  to  be  tried  by  the 
jury.    In   trover,    the  averments   of  the  declaration   were  that 
the  plaintiff  was  possessed,  as  his  own  property,  of  certain  speci- 
fied chattels;  that  he  lost  them;  and  that  the  defendant  found 
them,  and  converted   them  to  his  own   use.     Throwing  out  of 
view  the  abused  fictions  of  a  loss  and  a  finding,  there  was  here 
the  statement  of  two  facts,  namely,  the  description  of  the  chattels 
so  as  to  identify  them,  and  the  plaintiff's  property  in  them ;  but 
the  most  important  allegation  of  all,  the  one  upon  which  in  the 
vast  majority  of  cases  the  whole  controversy  would  turn,  was 
a  pure  conclusion  of  law.     The  statement  that  defendant  had 
converted  the  same  to  his  own  use  did  not  indicate  any  fact  to 
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be  considered  and  decided  by  the  jury  in  reaching  their  verdict 
In  the  action  of  debt,  also,  the  important  allegation  was  a  mere 
conclusion  of  law,  namely,  that  the  defendant  was  indebted  !•> 
the  plaintiff  in  a  certain  sum  whereupon  an  action  had  accrued; 
and  although  the  declaration  contained  a  further  statement  of 
the  consideration  or  cause  of  the  indebtedness,  yet  as  a  whole  it 
did  not  pretend  to  set  forth  the  material  facts  constituting  the 
cause  of  action.  In  assumpsit,  the  pleadings  were  of  two  very 
different  species,  in  all  cases  of  implied  promises,  and  especial! j 
when  the  common  counts  were  resorted  to,  the  averments  were 
purely  fictitious,  as  much  so  as  in  ejectment;  there  was  not  the 
slightest  approach  towards  a  statement  of  the  facts  constituting 
a  cause  of  action  as  they  actually  existed.  When  the  suit  was 
brought  upon  an  express  contract,  and  the  declaration  was  in  the 
form  of  a  special  assumpsit,  there  was  a  greater  appearance  of 
alleging  facts ;  but  even  here  the  facts  were  stated  in  their  sup- 
.posed  legal  aspect  and  effect,  as  legal  conclusions,  and  not  simply 
as  they  occurred.  There  are  left  to  be  considered  the  aetiuni 
of  covenant,  detinue,  trespass,  and  case.  In  each  one  of  these, 
according  to  the  nature  of  the  action,  the  facts  constituting  the 
grounds  for  a  recovery  were  more  nearly  stated,  although  in  some 
of  them  the  averments  were  required  to  be  made  in  an  exceed- 
ingly precise  and  technical  manner.  The  declaration  in  a  special 
action  on  the  case  necessarily  comprised  a  narrative  of  the  actual 
facts  constituting  the  cause  of  action ;  but  as  has  been  said,  this 
narrative  was  thrown  into  a  very  arbitrary,  technical,  and  un- 
natural shape.  It  therefore  bore  some  resemblance  in  substance 
to  a  complaint  or  a  petition,  when  properly  framed  according  v^ 
the  reformed  theory ;  and  some  judges  have  even  said  that  eveir 
such  complaint  or  petition  is  a  declaration  in  a  special  action  on 
the  case.  The  assertion  so  often  made  by  the  older  text-writeis 
and  repeated  by  modern  judges,  that  the  common-law  system  of 
pleading  demanded  allegations  of  the  facts  constituting  Uie  cause 
of  action  or  the  defence,  is  thus,  as  a  general  proposition,  mani- 
festly incorrect,  for  in  many  forms  of  action  there  was  no  pretence 
of  any  such  averments. 

§  405.  *511.  Same  Sabject.  But  we  must  go  a  step  farther 
in  order  to  obtain  an  accurate  notion  of  the  common-law  theory. 
In  all  the  instances  where  fictions  were  discarded,  and  where  the 
important  allegations  were  not  mere  naked  conclusions  of  law, 
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but  where,  on  the  contrary,  the  plaintiff  assumed  to  state  the 
'*  issuable  '"  faots  constituting  his  cause  of  action,  he  did  not  nar- 
rate the  exact  transaction  between  himself  and  the  defendant 
from  which  the  rights  and  duties  of  the  respective  parties  arose ; 
he  stated  only  what  he  conceived  to  be  the  legal  effect  of  the%e  facts. 
The  "issuable"  facts,  in  the  contemplation  of  the  common-law 
system,  were  not  the  actual  controlling  facts  as  they  really 
occurred,  and  as  they  would  be  proved  by  the  evidence,  from 
which  the  law  derived  the  right  of  recovery:  they  were  the  legal 
aspect  of  those  fact%^  —  not  strictly  the  bare  conclusions  of  law 
themselves  derived  from  the  circumstances  of  the  case,  but  rather 
combinations  of  fact  and  law,  or  the  facts  with  a  legal  coloring, 
and  clothed  with  a  legal  character.  The  result  was,  that  the 
''issuable"  facts  as  averred  in  the  pleading  were  often  purely 
fictitious ;  that  is,  no  such  events  or  occurrences  as  alleged  ever 
took  place,  but  they  were  represented  as  having  taken  place  in 
the  manner  conceived  of  by  the  law.  The  pleader  of  course  set 
forth  his  own  view  of  this  legal  effect  under  the  peril  of  a  pos- 
sible error  in  his  application  of  the  law  to  his  case ;  if  a  mistake 
^Yas  made  in  properly  conceiving  of  this  legal  effect,  —  or,  in 
other  words,  if  the  facts  established  by  the  evidence  did  not 
correspond  with  his  opinion  as  to  their  legal  aspect  stated  in  the 
declaration,  —  the  plaintiff's  suit  would  entirely  fail.^ 

^  In  corroboration  of  these  conclosions,  pnt  his  case  as  wisely  as  he  might  have 

I  quote  a  paragraph  from  a  series  of  ex-  done.     In  practice,  dangers  of  this  kind 

ceedingly  able  articles  npon  the  English  are  mitigated,  though  by  no  means  in- 

JuJicatore  Bill,   which  appeared  in  the  variably  escaped,  by  inserting   a    malti- 

"  Saturday    Review  "    daring    the    year  tade  of  counts,  all  giving  slightly  different 

1873,  and  were  correctly  attributed  to  one  versions  of  the  same  transaction,  in  order 

of  the  foremost  English  barristers  as  their  that  on  one  or  other  of  them  the  plaintiff 

aatbor.     While  discussing  the  pleading  may  be  found  to  have  stated  correctly  the 

which  ought  to  be  introduced,  he  describes  legal  effect  of  the  facts.     The  permission 

the  common-law  methods  by  way  of  con-  to  do  this  was  in  fact  a  recognition  of  tlie 

trast,  and,  among  others,  the  following  plaintiff^s  inherent  right  to  ask  alterna- 

as  one  of  its  features :  "  The  first  striking  tive  relief;  but  it  was  clogged  by  the  ?X\- 

difference  is  this,  that,  on  the  common-  surd  condition  that  he  could  only  do  so 

law  plan,  a  plaintiff  is  required  to  state,  by  resorting  to  the  clumsy  fiction  of  pre- 

Doc  the  facts,  but  what  he  considers  to  be  tending  to  have  a  number  of  independent 

the  legal  effect  of  the  facts.    If  his  ad-  grounds  of  action,  when  he  knew  that  he 


risers  takea  wrongvIewTJf  a  doubtful  had  only  one,  but  did  not  know  exactly 
point,  and  make  him  declare,  say,  for  what  the  court  might  consider  the  legal 
goods  sold  and  delivered  when  the  real  effect  of  his  facts  to  be.  This  was  not 
(acts,  as  proved,  only  make  a  case  of  only  unscientific  and  irrational,  but,  in 
goods  bargained  and  sold,  the  unlucky  some  cases,  it  has  led  to  enormous  ex- 
plaintiff  is  cast,  not  because  he  is  not  en-  pense  by  com  pelling  a  plaintiff  to  declare 
titled  to  recover,  but  because  he  has  not  on,  and  a  defendant  to  plead  to,  scores  of 
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§  406.  *  512.  History  of  the  Action  of  AMtunpoit.  The  extent 
of  these  fictitious  allegations  in  pleading,  and  their  influence 
upon  the  form  and  growth  of  legal  doctrines  at  large,  are  ex- 
hibited in  a  remarkable  manner  by  the  history  of  the  action  of 
assumpsit,  and  its  effect  in  originating  and  developing  the  doc- 
trine of  implied  promises  and  contracts.  At  an  early  day,  the 
action  of  debt  was  the  only  one  by  which  to  recover  for  tke 
breach  of  an  unsealed  contract;  but  the  defendant  was  permitted 
to  "wage  his  law,"  and  by  that  means  to  greatly  embarrass,  if 
not  to  defeat,  the  plaintiff's  recovery.  To  obviate  this  difficulty, 
the  action  of  assumpsit  was  at  length  invented.  The  gist  of  this 
action  was  the  defendant's  promise ;  the  distinctive  ayerment  of 
the  declaration  was  the  promise,  of  course  express  in  form,  and 
so  indispensable  was  it,  that,  if  the  allegation  was  omitted,  judg- 
ment would  be  arrested,  or  reversed  on  error,  even  after  verdict 
in  the  plaintiff's  favor.     The  promise  was  stated  to  have  been 

fictitiously  differing  connts,  when  there  tice  even  among  learned  lawyen.  Th« 
was  only  one  matter  in  dispate  between  rules  of  good  pleading  require  thit  tfas 
them.  We  do  not  suppose  that  the  instrument  relied  on  should  be  pleaded  hy 
greatest  zealot  among  special  pleaders  its  legal  effect,  which  requirement  is  z^* 
would  say  that  such  a  queer  scheme  as  for  mere  form,  but  rests  on  sabstaatiaJ 
this  is  preferable  to  one  under  which  the  reason.  The  pleading  is  addreswd  xa 
plaintiff  states  the  facts  on  which  ha  the  court  and  should  state  the  pleader's 
founds  his  claim,  and  asks  for  such  relief  theory  of  his  case,  not  learing  it  to  the 
as  their  legal  effect  may  entitle  him  to."  court  to  construct  a  theory  as  best  it  maj 
**  Saturday  Review,"  April  12,  1873,  vol.  from  the  evidence  set  out,  and  not  kav- 
35,  p.  472.  In  the  face  of  this  most  ao-  ing  his  adversary  in  the  dark  as  to  wbit 
curate  description  of  common-law  plead-  the  theory  advanced  is,  or  what  coo^tnc^ 
ing  in  its  essence,  the  assertion  that  it  tion  the  pleader  puts  upon  his  contract 
requires  a  statement  of  the  actual  facts  It  is  not  a  contest  in  which  the  comba- 
constituting  the  cause  of  action  is  seen  to  tants  may  catch  as  they  can.  If  the  con- 
be  as  fictitious  as  many  of  its  ordinary  tract  is  inartificially  drawn  so  that  iti 
allegations,  —  one  of  the  fictions  which  meaning  or  effect  is  obscnre,  H  is  all  the 
make  up  so  large  a  part  of  the  system  more  important  that  the  pleader  adtaac- 
itself.  ing  it  should  take  the  reaponaibilitv  of 
QSome  recent  utterances  of  the  Su-  stating  its  legal  effect,  leaving  the  inftnt- 
preme  Court  of  Missouri  are  interesting  ment  itself  to  be  used  as  evidence,  vhich 
in  this  connection.  In  Estes  r.  Desnoyers  is  its  only  office."  And  in  the  still  later 
Shoe  Co.  (1900),  155  Mo.  577,  56  S.  W.  ca«e  of  Reilly  v,  Cullen  (1900),  159  Mo. 
316,  the  court  said :  "  The  petition,  how-  322, 60  S.  W.  1 26,  the  court  aaid  thata  ped- 
ever,  was  obnoxious  to  a  salutary  rule  of  tion  which  alleged  a  contract  in  kvtc  rrr^i 
pleading  which  would  have  rendered  it  instead  of  by  its  legal  effect  left  the  i«ae 
liable  to  demurrer  if  the  demurrer  had  uncertain,  that  the  code  system  of  plea<j- 
covered  that  feature.  The  defect  in  the  ing  furnished  no  authority  for  such  nncer 
petition  is  that  it  sets  out  the  contract  tainty,  and  that  such  a  petition  woaM  bf 
sued  on  in  hcBc  verba  instead  of  pleading  held  bad  on  demnner  on  the  groo&d  that 
it  by  its  legal  effect.  That  form  of  it  did  not  state  fnicta  constituting  a  eiasB 
pleading  is  to  be  considered  none  the  less  of  action.] 
bad  because  it  is  not  of  uncommon  prac- 
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express,  and  in  fact  no  form  of  common-law  action  provided  for 
a  recovery  upon  an  implied  promise ;  in  every  case  of  assumpsit, 
either  general  or  special,  on  the  common  counts  or  otherwise,  the 
defendant  was  represented  as  having  expressly  promised.  For  a 
considerable  period  of  time  after  the  invention  of  assumpsit, 
undoubtedly  the  contracts  enforced  by  its  means  were  all  express, 
so  that  the  averment  of  the  declaration  accorded  with  the  actual 
transaction  between  the  parties,  as  shown  by  the  evidence.  In 
the  course  of  time,  however,  cases  were  brought  before  the  courts, 
in  which  the  right  of  action  on  the  one  hand,  and  the  liability  to 
pay  on  the  other,  depended  upon  a  moral  and  equitable  duty  of 
the  defendant,  arising,  not  from  any  promise  made  by  him,  but 
from  the  acts,  circumstances,  and  relations  existing  between  him 
and  the  plaintiff.  The  courts  were  thus  placed  in  a  dilemma. 
The  obligation  of  the  defendant  and  the  right  of  the  plaintiff 
were  founded  upon  the  plainest  principles  of  equity  and  justice, 
and  to  deny  their  existence  was  impossible.  Still,  there  was  no 
action  directly  appropriate  for  their  enforcement.  None  of  the 
actions  ex  delicto  could  be  used,  since  there  was  no  tort;  debt 
was  also  out  of  the  question,  because  the  amount  claimed  was 
unliquidated  damages;  even  assumpsit  was  not  applicable,  for 
there  was  no  promise.  In  this  emergency  the  English  judges 
were  true  to  their  traditions,  and  to  all  their  modes  of  thought 
Instead  of  inventing  a  new  action,  and  appljdng  it  to  the  new 
class  of  facts  and  circumstances,  they  reversed  the  order,  and 
applied  the  facts  and  circumstances  to  the  already  existing 
actions.  They  fell  back  upon  their  invariable  resource,  the  use 
of  fictions;  but  went  farther  than  ever  before  or  since;  and, 
instead  of  inventing  a  fictitious  element  in  the  action,  they 
actually  added  a  fictitious  feature  to  the  facts  and  circumstances 
from  which  the  legal  right  and  duty  arose.  They  selected  the 
existing  action  of  assumpsit  as  the  one  to  be  employed  in  such 
classes  of  cases ;  and  since  that  action  is  based  upon  a  promise, 
and  since  the  declaration  must  invariably  allege  a  promise  to 
have  been  made,  the  early  judges,  instead  of  relaxing  this  re- 
quirement of  pleading,  actually  added  the  fictitious  feature  of 
a  promise  which  had  never  been  made  to  the  facts  which  con- 
stituted the  defendant's  liability.  In  other  words,  the  courts 
invented  the  notion  of  an  implied  promise,  in  order  that  the 
cases  of  liability  and  duty  resulting  from  certain  acts,  omissions, 
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or  relations  where  there  had  been  no  promise,  might  be  brought 
within  the  action  of  assumpsit,  and  be  tried  and  determined  bj 
its  meanSi  There  is  no  more  singular  and  instructive  incident 
than  this  in  the  whole  history  of  the  English  law,  and  it  has  a 
most  direct  and  important  connection  with  the  practical  rules  of 
pleading  under  the  reformed  procedure  of  the  codes.  We  j>ee 
that  the  notion  of  an  implied  promise  as  the  ground  of  recoverr 
in  these  cases  of  moral  and  equitable  duty  did  not  exist  prior  to 
and  independent  of  the  action  which  was  selected  as  the  proper 
instrument  for  its  enforcement;  on  the  contrary,  the  action 
already  existed  the  distinguishing  feature  of  which  was  the 
allegation  of  a  promise  made  by  the  defendant,  and  a  fictitious 
or  ^^  implied  "  promise  was  invented  and  superadded  to  the  actual 
facts  constituting  the  defendant's  liability,  for  the  simple  pur- 
pose of  bringing  his  case  within  the  operation  of  that  action  and 
its  formal  averment.^ 


^  It  woald  be  both  interesting  and  in-  even  after  verdict ;   and  the  law  is  tbe 

Btructive  to  trace  this  doctrine  of  implied  same  at  this  day.    The  promise  dedan^d 

promises  through    the    whole    series    of  on  is  always  taken  to   be  express.     lo 

cases,  from  its  first  suggestion  as  a  fiction  pleading,  there  is  no  snch  thing  as  ao  im- 

of  pleading  until  it  became  firmly  incor-  plied  promise.    But  as  no  new  rule  of  eri- 

porated  into  the  general  theory  of  con-  dence  was  required  in  order  to  support 

tracts ;  but  my  limits  will  not  permit  such  the  new  action   of  assumpsit,    it   beisz 

an  excursion.     I  quote,  however,  the  con-  necessary  only  to  prove  a  debt,  as  vv 

elusions  reached  by  Judge  Metcalf  in  his  necessary  when  the  action  was  debt,  the 

exceedingly  able  work  upon  Contracts,  as  fictitious  doctrine  of  an  implied  promi^ 

an  authority  for  the  position  taken  in  the  was  introduced ;  and  for  tbe  sake  of  lei^ 

text.  After  an  analysis  of  numerous  early  conformity  it  was  held,  when  the  defeod- 

cases,  he  says  :  '*  As  there  will  be  no  occa-  ant's  legal  liability  was  proved,  that  tbe 

sion    to   advert  hereafter  to  the  fictions  law  presumed  that  he  had  promised  to  do 

adopted    in    setting  forth  the  plaintiff's  what  the  law  made  him  liable  to  da  .  • 

claim  in  declarations  in  the  action  of  as-  A  single  example   will    iUostrate  thew 

sumpsit,  it  may  not  be  amiss  to  present  a  two  fictions  [the  author  had  described  the 

succinct  view  of  those  fictions,  and  of  the  kindred   firtion   of  an   (implied)  request 

reasons  on  which  they  are  founded.    The  alleged  to  have  been  made. J     A  husband 

usual  action  on  a  simple  contract  in  old  is  bound  by  law  to  support  bis  wife;  and 

times  was  debt.    The  declaration  in  that  if  he  wrongfully  discard  her,  any  pewn 

action  averred  in  substance  that  the  de-  may  furnish  support  to  her,  and  recover 

fendant  owed  the  plaintiff,  and  thereupon  pay  therefor  of  the  husband.    Is  tbe  a^ 

an  action  had  accrued,  etc.    No  promise  tion  of  debt,  there  would  be  no  Tutcestitf 

was  alleged,  for  no  promise  was  necessary,  to  allege  a  promise  in  such  a  case.   But 

But  the  defendant  was  allowed  to  wage  the  husband  might  wage  his  law.  and  de 

his  law.    To  avoid  this  wager  of  law,  a  fraud  the  plaintiff.    In  the  action  of  u- 

new  form  of  action  was  devised,  to  wit,  sumpsit,  the  furnishing  of    the  sapphes 

the  action  of  assumpsit,  in  which  a  prom-  must  be  alleged  to  have  been  by  tbe 

ise  of  the  defendant  was  alleged,  and  was  plaintiff  at  the  huaband*s  request,  aod  a 

indispensable.     A  declaration  which  did  promise  of  the  husband  to  pay  most  afeo 

not  aver  such   promise  was   insufiScient  be  alleged.    But  proof  of  the  actual  factt 
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§  407.    *  513.    Outline  of  Proposed  DiBcuBsioii  of  Reformed  Pro- 
cednre.     Having  thus  described  the  three  types  of  pleading  in 
existence  when  the  reformed  procedure  was  inaugurated,  I  now 
proceed    to  examine   the  system   introduced   by  that  procedure 
itself.      In  pursuing  this  investigation,  I  shall  endeavor,  jir9t^  to 
ascertain  the  essential  and  general  principles  upon  which  it  is 
founded ;  secondly^  to  determine  the  manner  in  which  the  plain- 
tiff should  set  forth  the  affirmative  subject-matter  of  the  action 
in  his  complaint  or  petition;   and  thirdly^  to  apply  the  results 
thus  reached   to  the  most  important  and  common   instances  of 
action  and  remedy.     Although  I  shall  aim  at  a  close  conformity 
with  the  true  spirit  and  intent  of  the  statutory  legislation,  yet 
this  intent  will  be  sought  for  in  the  decided  cases  which  have 
given  a  judicial  interpretation  to  the  codes.    It  must  be  conceded 
at  the  outset  that  there  is  an  irreconcilable  conflict  between  two 
classes  of  decisions,  not  only  in  mere  matters  of  detail,  but  in 
their   whole   course  of  reasoning,  in  the  premises   which   they 
assume,  and  in  the  conclusions   which   they  draw  therefrom. 
But  this  conflict  was,  in  by  far  the  greater  part  of  the  States, 
confined  to  the  earlier  periods  of  the  reform,  and  has  virtually 
disappeared.     There  is  a  substantial  agreement  among  the  courts 
in  respect   to   the   general   principles   which   they  have   finally 
adopted :  whatever  differences  now  exist  arise  in  the  process  of 
applying  these  fundamental  doctrines  to  particular  cases.     The 
confusion  which  actually  prevails  to  a  very  great  extent  in  sev- 
eral of  the  States  results  not  from  any  uncertainty  either  in  the 
general  principles  or  in  the  more  subordinate  rules,  but  from  an 
entire  ignorance  or  disregard  of  them  by  pleaders,  and  from  a 
neglect  to  enforce  them  by  the  judges. 

§  40&  *  514.  Two  Theories  as  to  the  Relation  between  the  New 
and  Old  Systems.  Before  entering  upon  the  matter  thus  outlined 
a  preliminary  question  suggests  itself,  upon  the  answer  to  which 
much  of  the  succeeding  discussion   must  turn.     This  question 


rapports  both  these  allegations.  The 
hasbaod,  being  in  law  liable  to  pay,  is 
held  to  have  (impliedly)  made  both  the 
request  and  the  promise."  Metcalf  on 
Contracts,  pp.  203,  204.  This  origin  of 
the  implied  promise,  of  its  invention  as  a 
fiction  in  order  to  bring  the  case  within 
the  operation  of  "  assumpsit "  throws  a 
•trong  light  apon  the  question,  whether. 


in  an  action  to  enforce  sach  a  liability 
tinder  the  codes,  the  plaintiff  should,  in 
addition  to  the  actual  facts  from  which 
the  defendant's  liability  arises,  also  allege 
a  promise  to  hare  been  made  by  him. 
The  promise  was  simply  a  formal  inci- 
dent  of  the  particular  action  in  the  old 
system,  and  is  certainly  no  more  than  such 
an  incident  in  the  new. 
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involves  the  true  relations  between  the  doctrines  and  roles  of 
pleading  enacted  by  the  codes  and  those  which  existed  previoudy 
as  parts  of  the  common  law  and  the  equity  jurisprudence,  and 
may  be  stated  as  follows:  Are  the  doctrines  and  rules  contained 
in  the  statute  to  be  regarded  as  the  sole  guides  in  pleading  under 
the  reformed  procedure?  or  are  the  ancient  methods  still  con- 
trolling, except  when  inconsistent  with  some  express  provisions 
of  the  later  legislation?  In  answering  this  inquiry,  the  two 
schools  of  interpretation  so  often  mentioned  again  appear,  and 
the  difference  between  them  is  the  same  as  that  already  described 
under  a  somewhat  altered  shape.  It  is  plain  that  the  positioD 
taken  by  the  courts,  in  answering  the  question  here  suggestei 
must  to  a  very  great  extent  influence  the  whole  body  of  practical 
rules  which  they  adopt  in  reference  to  pleading  as  well  as  to  all 
the  other  features  of  the  civil  action.  According  to  one  theoiy, 
these  doctrines  and  rules  of  the  common  law  and  of  equity  still 
remain,  although  changed  in  many  particulars  by  the  refonn 
legislation :  the  pleader  must  first  recur  to  them,  and  must  then 
examine  how  far  their  requirements  have  been  abrogated  or 
altered  by  the  statute;  in  a  word,  the  legislation  is  purely 
amendatory,  and  is  not  reconstructive.  According  to  the  other 
theory,  these  doctrines  and  rules  of  the  common  law  and  of 
equity  do  not  exist  at  all  as  authoritative  and  controlling,  —  that 
is,  as  controlling  because  rules  of  the  common  law  or  of  equity. 
The  general  principles  and  fundamental  requirements  of  the 
codes  have  been  substituted  in  their  place,  completely  abrogating 
them,  and  constituted  by  the  legislature  as  the  only  sources  of 
authority  to  the  bench  and  the  bar  in  shaping  the  details  of  the 
reformed  procedure.  If  any  particular  doctrine  or  rule  which 
formerly  prevailed  is  also  found  existing  to-day,  it  so  exists  not 
because  it  is  a  part  of  the  common  law  or  of  the  equity  system, 
but  because  it  is  either  expressly  or  impliedly  contained  in  and 
enacted  by  the  reformatory  statute.  When,  therefore,  in  dis- 
cussing and  interpreting  such  a  doctrine,  a  resort  is  had  to  the 
former  methods  for  aid,  the  reference  is,  not  to  obtain  authority, 
but  to  find  an  analogy  or  explanation.  In  other  words,  the 
system  introduced  by  the  codes  is  regarded  as  complete  in  itself, 
entirely  displacing  the  ancient  modes.  In  several  particulars, 
however,  its  doctrines  and  rules  are  either  identical  with  or 
closely  resemble  those  which  existed  before;  and,  in  their  judi- 
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cial  constraction,  recourse  must  be  had  by  way  of  explanation 
and  analogy  merely  to  these  original  forms,  but  no  such  recourse 
is  to  be  had  for  the  purpose  of  obtaining  the  authority  for  any 
proposed  measure  or  practical  regulation  connected  with  the 
pleading  under  the  new  procedure. 

§  4C9.    *  515.    The  Theory  generaUy  Adopted.     During  the  ear* 

lier  periods  of  the  present  system,  there  was  an  evident  disposi* 
tiou  on  the  part  of  some  judges  and  courts  to  adopt  the  former 
of  these  two  views,  and  to  hold  that  the  old  methods,  rules,  and 
requisites  of  the  common  law  and  of  equity,  are  still  applicable 
in  substance  when  not  inconsistent  with  the  provisions  of  the 
statute ;  or,  in  other  words,  that  they  had  been  supplanted  only 
so  far  as  such  inconsistency  extends.^    The  second  theory  has, 
however,  been  generally  if  not  universally  adopted  aa  the  true 
interpretation  to  be  put  upon  the  language  of  the  codes,  and  as 
the  starting-point  in  the  ^ork  of  constructing  a  system  of  prac- 
tical rules  for  pleading.     The  proposition,  as  stated  in  the  fore- 
going paragraph,  has  been  expressly  announced  in  well-considered 
judgments;   in  the  vast  majority  of  instances,  however,  it  has 
rather  been  assumed  and  impliedly  contained  in  the  decision  of 
the  court,  yet  none  the  less  passed  upon  and  aiSrmed.     It  may 
now,  I  think,  be  regarded  as  the  established  doctrine,  that  the 
code  in  each  of  the  States  is  the  only  source  of  authority  from 
which  rules  of  pleading  may  be  drawn,  that  its  methods  have 
completely  supplanted  those  which  preceded  it,  so  that  the  latter 
can  no  longer  be  appealed  to  as  possessing  of  themselves  any 
force  and  authority.^ 

§  410.  *  516.  Besential  Prlnoiples  of  Reformed  System  of  Plead- 
ing. Introductory.  I  shall  now  proceed  to  gather  from  the  text 
of  the  codes,  as  interpreted  by  the  most  authoritative  decisions, 
and  to  state  in  order,  the  comparatively  few  general  and  essen- 
tial principles  of  pleading  introduced  by  the  reformed  procedure, 


^  See  Howard  v.  Tiffany,  3  Sandf .  695  ; 
Fry  V.  Bennett,  5  Sandf.  54 ;  McMaster  v. 
Booth.  4  How.  Pr.  427 ;  Rochester  City 
Bank  v.  Snjdani,  5  How.  Pr.  216 ;  Wooden 
r.  Waffle,  6  How.  Pr.  145;  Baddington 
V.  Daris,  6  How.  Pr.  401 ;  Houghton  v. 
Towneend,  8  How.  Pr.  447;  Boyce  v. 
Brown,  7  Barb.  80;  Knowles  v.  Gee, 
8  Barb.  300;  Bank  of  Genesee  v.  Patchiu 
Bank,  13  N.  Y.  309,  3ia 


3  School  Sec.  Trs.  v.  Odlin,  8  Ohio  St. 
293 ;  Jolly  v.  Terre  Haate  Drawbr.  Co.,  9 
Ind.  421 ;  White  v.  Joy,  13  N.  Y.  83,  90; 
People  V.  Ryder,  12  N.  Y.  433,  438,  439 ; 
Ahem  v.  Collins,  39  Mo.  145,  150.  See 
also  Clark  v.  Bates,  1  Dak.  42 ;  Clay  Cy. 
V.  Simonsen,  I  id.  403,  430;  Scott  v. 
Robards,  67  Mo.  289 ;  Dunn  v.  Remington, 
9  Neb.  82 ;  Ingle  v.  Jones,  43  Iowa,  286. 
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which  constitute  the  foundation  of  its  simple,  natural,  and  scien- 
tific as  well  as  practical  system.  These  essential  principles  apply 
to  certain  classes  of  answers  in  addition  to  all  complaints  or 
petitions,  although  from  the  nature  of  the  two  pleadings  they 
find  their  fullest  and  highest  expression  in  the  latter.  Whenever 
the  answer  is  simply  in  the  form  of  denial,  whether  general  or 
specific,  it  is  of  course  governed  by  rules  applicable  to  it  alone. 
But  so  far  as  the  answer  contains  defences  of  new  matter,  and 
a  fortiori  so  far  as  it  contains  a  counter-claim,  or  set-off,  or  the 
basis  of  any  affirmative  relief,  its  allegations  and  those  of  the 
ccimplaint  or  petition  must  conform  to  the  si^ne  requirement^ 
must  follow  the  same  method.  The  general  and  essential  prin- 
ciples of  the  reformed  pleading  now  to  be  discussed,  illustrated, 
and  arranged  in  an  orderly  manner,  apply  therefore  alike  to  the 
plaintiff's  statement  of  his  case  for  relief,  and  to  the  defendant^ 
statement  of  affirmative  matter,  either  by  way  of  defences  in  con- 
fession and  avoidance,  or  by  way  of  cross-demands  against  any 
parties  to  the  action. 

§  411.  *  517.  Manner  of  Averring  Material  Facts.  The  funda- 
mental and  most  important  principle  of  the  reformed  pleading, 
the  one  from  which  all  the  others  are  deduced  as  necessan* 
corollaries,  is  the  following:  The  material  facts  which  constitute 
the  ground  of  relief,  or  the  defence  of  new  matter  (confession 
and  avoidance),  should  be  averred  as  they  actually  existed  or 
took  place,  and  not  the  legal  effect  or  aspect  of  those  facts, 'and 

1  ^Pleading  according  to  Legal  Efftct.  according;  to  their  legal  eflTect  or  as  ther 

The  rale  that  facts  should  be  averred  as  actaallj  existed,  at   the   option   of  the 

they  actually  existed  or  took  place,  and  pleader,  and  when  the  former  mode  L« 

not  the  legal  effect    or  aspect  of  those  adopted  the  opposite  party  may,  if  he  b 

facts,  is  not  universally  sustained  by  the  ignorant  of  the  exact  facts,  demands  lull 

cases.     Thus  the  Supreme  Court  of  Mb-  of  particulars  or  move    to   make  mure 

soari,  in  several  recent  cases,  has  taken  definite  and  certain.   NewTorkNemFo''* 

the  other  view,  holding  that  a  contract  lishing  Co.  r.  Steamship  Co.  (1895),  HS 

should  be  alleged,  not  in  Juec  verltn,  but  N.  Y.  39,  42  N.  B.  514.     So,  in  Keocnrkr, 

according  to  its  legal  effect.      Kstes  v.  in  Brady  v.  Peck  (1896),  99  Ky.  4S,  34 

Desnoyers  Shoe  Co.  (1900),  155  Mo.  577,  S.  W.  906,  it  was  held  to  be  immateml 

56  S.  W.  316;  Reilly  v.  Cullen   (1900),  whether  an  averment  of  a  covenaot  be  ifl 

159  Mo.  322,  60  S.  W.  126;  Anderson  v.  the  words  used  in  the  deed  or  acoordiBf  to 

Gaines  (1900),  156  Mo.  664,  57  S.  W.  726.  the  force  and  effect  which  the  statute  givcf 

See  note  to  §  4^511,  where  the  first  two  to  the  words.    See  also,  to  the  same  effect 

cases  are  quoted  from  at  length.    An  older  More  v.  Elmore  County  Irr.  Co.  (I89S).3 

case,  Nichols  t;.  Nichols  (1896),  134  Mo.  Idaho,  729,  35  Pac  171;    Porter  r.Alks 

187,  35  S.  W.  577,  on  the  contrary, quoted  (1902),  —  Idaho,  — ,  69  Pmc.  105;  Mstthi^ 

the  text  with  approval.     In  New  York,  sen  v.  Arata  (1897),  32  Ore.  342,50  PK. 

also,  it  is  held  that  facts  may  be  alleged  1015 ;  Blaine  p.  Knapp  &  Co.  (1897)*  140 
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not  the  mere  evidence  or  probative  matter  by  which  their  exist- 

Mo.  241,  41  S.  W.  787  ;  Nelson  v.  Great  N.  W.  556 ;  Lincoln  Mortgage  &  Trnst  Co. 

Korthern  Ky.  Co.  (1903),  28  Mont.  297, 73  v.  Hatching  (1898),  55  Neb.  158,  75  N.  W. 

Pac.  642.    See  also  §§•  74  6^^9.    See  also  538;  Home  Fire  Ins.  Co.  v.  Arthur  (1896), 

Sonth  Milwaukee  Co.  v.  Mnrphy  (1902),  48  Neb.  461,  67  N.  W.  440 ;  Holt  County 

112  Wis.  614,  88  N.  W.  583,  where  it  was  Bank  v.  Holt  Co.  (1898),  53  Neb.  827,  74 

held  that  the  performance  of  conditions  N.  W.  259. 

precedent  might  be  alleged  according  to  In  Indiana  an  exhibit  is  deemed  a  part 

their  legal  effect,  but  solely  by  reason  of  of  the  pleading  only  when  the  instrument 

the  statute.  is  one  upon  which  the  action  is  founded : 

Exhibits.    Another  method  of  pleading  Thompson  v.  Recht  (1902),  158  Ind.  302, 

a  written  instrument  is  to  attach  the  same  63  N.  E.  569 ;  First  Nat.  Bank  v.  Greger 

to  the  pleading  as  an  exhibit,  but  diffei^  (1901),  157  Ind.  479,  62  N.  E.  21  ;  Bird  v. 

ent  rules  prevail  indifferent  jurisdictions  St   Johns  Episcopal  Church  (1899),  154 

as  to  the  precise  function  of  such  exhibitt.  Ind.  138,  56  N.  E.  129;  Murphy  v.  Brana- 

In  some  States  the  exhibit  is  considered  a  man  (1900),  156  Ind.  77,  59  N.  E.  274; 

part  of  the  pleading  for  all  purposes,  and  Indiana,  etc..  As8*n  v.  Plank  (1898),  152 

may  be  looked  to  in  considering  the  suffi-  Ind.  197,  52  N.  E.  991 ;  Frankel  v.  Michi- 

ciency  of  the  pleading:  Elliot  v.  Roche  gan  Mutual  Ins.  Co.  (1902),  1.58  Ind.  304, 

(1896),    64    Minn.   482,  67   N.    W.  539;  62    N.   E.    703;     Miller    v.     Bottenberg 

Realty  Re^enne,  etc.  Co.  v.  Farm,  etc.  (1895),  144  Ind.  312,  41  N.  £.  804;  Fitch 

Co.  (1900),  79  Minn.  465,  82  N.  W.  857;  v.   Byall  (1897),  149  Ind.  554,  49  N.  E. 

Union  Sewer  Pipe  Co.  i;.  Olson  (1901),  82  455  ;  Forbes  v.  Union  Central  Life  Ins. 

Minu.  187,  84  N.  W.  756  ;  Cox  t;.  Henry  Co.   (1898),   151  Ind.  89,   51   N.   £.   84 ; 

(1901),  1  IS  Ga.  259,  38  8.  E.  856 ;  South-  Fuller  v.  Cox  (1893),  135  Ind.  46,  34  N.  E. 

ern    Mut.    Ins.    Co.   v.   Turnley   (1896),  822. 

100  (xa.  296,  27  S.  £.  975  ;    Walters  v.  The  Indiana  rule  has  been  followed  in 

Eaves  (1898),  105  6a.  584, 32  8.  E.  609;  Oklahoma:    First    Nat.    Bank   v.  Jones 

Reed    v.    Equitable    Trust    Co.    (1902),  (1894),  2  Okla.  353,  37  Pac.  824;  Dunham 

115    Ga.    780,    42   S.    E.    102;    Savan-  r.  Holloway  (1895),  3  Okla.  244,  41  S.  W. 

nah  Ry.  O.  v.  Hardin  (1900),  110  Ga.  140;  Grimes  v.  Cullison  (1895),  3  Okla. 

433,  35  S.  E.  681) ;  Fitch  v.  Applegate  268,  41  S.  W.  355. 

(1901),  24  Wash.  25, 64  Pac.  147;  Hays  v.  On  the  other  hand,  some  courts  have 
Dennis  (1895),  11  Wash.  360,  39  Pac.  658  held  that  the  exhibit  cannot  avail  to  aid 
(recommending  that  the  better  practice  is  the  averments  of  the  pleading :  Hickory 
to  state  a  cause  of  action  in  the  body  of  County  v.  Fugate  (1898),  143  Mo.  71,  44 
the  complaint  without  reference  to  ex-  S.  W.  789  (see  also  Cooms  Commission 
hibits) :  New  Idea  Pattern  Co.  v.  Whelan  Co.  v.  Block  ( 1 895),  130  Mo.  668, 32  S.  W. 
(1903),  75  Conn.  455,  53  Atl.  953;  Cxan-  1139);  Estate  of  Cook  (1902),  137  C^ 
mer  v,  Kohn  (1898).  11  S.  D.  245,  76  184,  69  Pac.  1124  (may  aid  formal  but 
K.  W.  937 ;  First  Nat.  Bank  n.  Dakota  not  substantial  defects) ;  Palmer  v,  La- 
Fire  Ins.  Co.  (1894),  6  S.  D.  424, 61  N.  W.  rigne  (1894),  104  Cal.  SO,  37  Pac.  775  ; 
439;  Davison  v.  Gregory  (1903),  132  N.C.  Savings  Bank  r.Bums  (1894),  104  Cal. 
389,  43  S.  E.  916;  Stephens  v.  Am.  Fire  473,  38  Pac.  102) ;  Cave  v.  Gill  (1900),  59 
Ins.  Co.  (1896),  14  Utah,  265,  47  Pac.  83  ;  8.  C.  256,  37  S.  E.  817  (may  aid  formal 
Hudson  V.  Scottish  Union  Ins.  Co.  (1901),  defects) ;  Hartford  Fire  Ins.  Co.  v.  Kahn 
110  Ky.  722,  62  S.  W.  513;  Porter  i\  (1893),  4  Wyo.  364,  34  Pac.  895 ;  Altemus 
Allen  (1902),  —  Idaho  — ,  69  Pac.  105.  o.  Asher  (1903).  Ky.,  74  S.  W.  245 
See  also  Am.  Freehold  Co.  v.  McManus  (where  merely  filed  with  and  referred  to 
(1900),  68  Ark.  263,  58  S.  W.  250.  in  a  pleading).  But  see  Gardner  v.  Con- 
In  Nehnska  an  exhibit  is  considered  a  tinental  Ins.  Co.  (1903),  Ky.,  75  S.  W. 
part  of  the  pleading  only  when  it  consists  283,  where  the  court  said :  "  The  rule  is 
o!  an  instrument  for  the  unconditional  that  an  exhibit  will  not  cure  a  defective 
payment  of  money  only :  First  Nat.  Bank  pleading  or  supply  averments  omitted  in 
V.  Engelbercht  (1899),  58  Neb.  639,   79  the  pleading.    But  it  is  also  the  rule  that 
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ence  is  established.^    I  have  purposely  refrained  from  using  the 


in  a  suit  od  a  written  contract,  if  the  con-  of  the  pleadings  is  to  arriTe  at  a 

tract  shows  that  no  cause  of  action  exists,  issne  upon  a  given  and  material  fad ;  ami 

the  court  on  demurrer  will  consider  the  that  is  attained  although  the  eTidence  of 

exhibit.    In  other  words,  while  an  exhibit  such  fact  to  be  laid  before  a  jurj  be  not 

cannot  make  a  pleading  good,  it  may  make  specifically  developed  in  the   pleading' 

it  bad."3  I  have  supposed  it  safe,  and  a  compliaDce 

^  People  V.  Ryder,  12  N.  Y.  433,  487;  with  the  code,  to  state  the  facta  consb- 

Hill  V.  Barrett,  14  B.  Mon.  83  ;^reen  v.  tuting  the  cause  of  action  anbtantially  in 

Palmer,  15  Cal.  411,  414 ;  "^Rogers  r.  Mil-  the  same  manner   in  which    they  were 

waukee,  13  Wis.  610,  611 ;  Bird  v.  Mayer,  stated  in  the  old  system  in  a  special  count. 

8  Wis.  362,  367;  Horn  v.  Ludington,  28  By  that  system  the  legal  issoable  fact? 

Wis.  81,  83;  Groves  v,  Tallman,  8  Nev.  were  to  be  stated,  and  the  evideoce  by 

178;  Pier  i;.  Heinrichoffen,  52  Mo.  333,  which  those  facts  were  to  be  established 

335  ;   Wills  v.  Wills,  34  Ind.   106,   107;  was  to  be  brought  forward  upon  the  trial 

De  Graw  v.  Elmore,  50  N.  Y.  1 ;  Cowin  r.  This  position  will  not  embrace  what  were 

Toole,  31   Iowa,  513,   516;  Singleton  v.  known  as  the  common  counts.  ...  It  has 

Scott,  11  Iowa,  589 ;  Bowen  v.  Aubrey,  22  been  supposed  that  a  wider  latitude  should 

Cal.  566,  569 ;  Pfiffner  v.  Krapfel,  28  Iowa,  be  allowed  in  equity  pleading,  and  that 

27,34;  White  &.  Lyons,  42  Cal.  279,  282;  evidence  may  to  some  extent  be  incor- 

Louisville  &  P.  Canal  Co.  v.  Murphy,  9  porated  in  the  statement.    The  rule  of 

Bosh,  522,  527 ;  Gates  v.  Salmon,  46  Cal.  the  code  is  broad  enough  for  all  cases : 

361,  379;  King  v.  Bnterprise  Ins.  Co.,  45  and  it  permits  a  statement  of  facts  and 

Ind.  43,  55 ;  Lytle  v.  Lytle,  37  Ind.  281 ;  drcumstances  as  contradistinguished  frota 

Van  Schaick  v.  Farrow,  25  Ind.  310;  Chi-  the  evidence  which  is  to  establish  those 

cago  &  S.  W.  R.  Co.  V.  N.  W.  U.  Packet  facts.    But  in  all  equity  cases  the  facts 

Co  ,  38  Iowa,  377,  382 ;  Bowen  v.  Emmer-  may  be    more   numerous,  mote  oompli* 

son,  3  Ore.  452;   Cline  v.  Cline,  3  Ore.  cated,  more  involved;  and   the  pleader 

355,  358 ;  Oates  v.  Gray,  66  N.  C.  442,  may  state  all  these  facts  in  a  legil  aad 

443 ;  Farron  v.  Sherwood,  17  N.  Y.  227 ;  concise  form  which  constitute  the  canae 

Coryell  v.  Cain,  16  Cal.  567,  571.    The  of  action,  and  entitle  him  to  reliei    The 

opinion  of  Marvin  J.  in  People  t;.  Ryder  is  rule  touching  the  statement  of  facts  eoa- 

exceedingly  instructive,  and  covers  most  stitoting  the  cause  of  action  is  the  saoie 

of  the  subordinate  questions  that  arise  in  in  all  cases ;  and  the  rules  by  which  the 

connection  with  the  general  topic.     He  sufficiency  of   pleadings  is  to  be  deter- 

said  (p.  437):  ''This  rule  (§  142  of  the  mined  are  prescribed  by  the  code."    Hov 

New  York  Code)  is  substantially  as  it  ex-  far  the  positions  quoted  from  Mr.  Chitty 

isted,  prior  to  its  enactment,  in  actions  at  are  correct  is  shown   in   the   precedm^ 

law.     Chitty  says :  ^n  general,  whatever  paragraphs  of  this  section.    No  more  s^ 

circumstances  are  necessary  to  constitute  curate  exposition  of  the  fundamental  dM> 

the  cause  of  complaint  or  ground  of  de-  trine  announced  by  the  codes  is  to  be  found 

fence  must  be  stated  in  the  pleadings,  and  in  the  books  than  the  forogoing  opinion 

all  beyond  is  surplusage  ;  facts  only  are  of  Mr.  Justice  Marvin.    In  several  of  the 

to  be  stated,  and  not  arguments  or  infer-  cases  to  be  cited  the  discussion  has  bees 

ences  or  matter  of  law,  in  which  respect  confined    to  legal   actions,   and   geoersl 

pleadings  at  law  appear  to  differ  materi-  statements  have  bteu  made  in  reference 

ally  from  those  in  equity.^  (I  Ch.  PI.  245.)  to  the   "material"  or   ''issuable"  Um 

At  page  266  he  says :  Ht  is  a  most  im-  which  are  plainly  erroneous  when  applied 

portant  principle  of  the  law  of  pleading,  to  suits  brought  for  equitable  relief.    The 

that  in  alleging  the  fact  it  is  unnecessary  principle  as  formulated  by  Mr.  Jostire 

to  state  such  circumstances  as  tend  to  Marvin  embraces  both  species  of  artion>, 

prove  the  truth  of  it.    The  dry  allegation  and  brings  them  both  within  the  purricw 

of  the  fact,  without  detailing  a  variety  of  of  the  statutory  prorision.    In  Grwn  r. 

minute  circumstances  which  constitute  the  Palmer,  the  Supreme  Court  of  Califmia 

evidence  of  it,  will  suffice.^   The  object  laid  down  the  rules  in  respect  to  the  kinds 
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common  formula,  ^^ facts  which  constitute  the  cause  of  action^*^  in 

■ 

of  facts  which  should  be  ayerred,  and  de-  to  prove  it  decide  the  case  in  whole  or  in 
fined  the  nature  of  *'  material "  or  **  issn-  part  ?    If  it  will  not,  then  the  fact  alleged 
able  "  facts  in  a  most  exhanstire  manner,  is  not  material  (issaable) ;  it  ia  not  one 
From  the  elaborate  opinion  of  Field  C.  J.  of  those  which  constitute  the  cause  of  ao 
the  following  extracts  are  taken  (p.  414) :  tion,  defence,  or  reply."    This  opinioD  was 
"  First  rule.  ^ Facts  only  must  be  stated?^  adopted,  and  the  mode  of  distinguishing 
This   means    the    facts   as  contradistin-  '*  material  "or  "issuable"  allegations  was 
guished  from  the  law,   from  argument,  approved  bj  the  Supreme  Court  of  Ore- 
from  hypothesis,  and  from  evidence  of  gon  in  Cline  r.  Cline,  3  Ore.  355,  358, 
the  facts.    The  facts  must  be  carefully  359.    The  criterion  thus  proposed  by  Mr. 
distinguished  from  the  evidence  of  the  Chief  Justice  Field  is  perfect  in  its  appli< 
facts.     The  criterion  to  distinguish  the  cation  to  legal  actions,  but  is  hardly  broad 
facts  from  the  evidence  is,  —  Second  rule,  enough  to  Include  all  cases  where  eqni- 
Those  facts,  and  those  alone,  must  be  table  relief  is  demanded,  uuless  it  was 
stated  which  constitute  the  cause  of  ao-  intended  to  embrace  such  cases  in  the 
tion,  the  defence,  or  the  repl^    There-  language  "decide  the  case  in  whole  or 
fore  (1)  each   party  must  allege  every  in  pari."    If  such  was  the  intention,  the 
fact  which  he  is  required  to  prove,  and  manner  of  stating  the  rule  is  somewhat 
will  be  precluded  from  proving  any  fact  obscure,  and  it  clearly  needs  amplification 
not  alleged.    The  plaintiff,  on  his  part,  and  explanation.    I  return  to  this  question 
most  allege  all  that  he  will  have  to  prove  in  a  subsequent  paragraph  of  the  text. 
to  maintain  his   action;  the  defendant.  In  Pierv.  Heinrichoffen,  52  Mo.333,  which 
on  his  part,  all  that  he  must  prove  to  ^as  an  action  against  the  indorsers  of  a 
defeat  the  plaintiff's  title  after  the  com-  note,  the  petition  alleged  a  demaud  of 
plaint  is  admitted  or   proved.     (2)    He  payment  at  maturity,  and  notice  of  non- 
mast  allege  nothing  affirmatively  which  payment  given  to  the  defendants.    At  the 
he  is  not  required  to  prove.     This  is  some-  trial  the  plaintiff  proposed  to  prove  facts 
times  put  in  the   following  form:  viz.,  excusing  such  demand  and  notice;  and,  the 
Hhat  those  facts,  and  those  only,  should  evidence  being  rejected,  a  verdict  was  ren- 
be  stated  which  the  party  would  be  re-  dered  against  him.    This  ruling  was  sns- 
quired  to  prove?\   But  this  is  inaccurate,  tained  by  the  Supreme  Court,  Kwing  J., 
since  negative  allegations  are  frequently  after    saying   that    the   plaintiflTs   mode 
necessary,  and  they  are  not  to  be  proved,  of    pleading   would    have    been    proper 
The  rule  applies,  however,  to  all  affirma-  under  the  common-law  system,  proceeds 
tire  allegations,  and,  thus  applied,  is  uni-  (p.  335) :  "  As  the  vice  of  the  old  system 
tersal.    Every  fact  essential  to  the  claim  of  pleading  was  its  prolixity,  its  general 
or  defence  should  be  stated.    If  this  part  averments  and   general   issues,   and  the 
of  the  rule  is  violated,  the  adverse  party  delay  and  expense    inseparable  from   it 
may  demur.    In  the  second  place,  nothing  the  new  system  which  we  have  adopted 
shoold  be  stated  which  is  not  essential  to  has  little  claim  to  be  considered  a  reform, 
the  claim  or  defence ;  or,  in  other  words,  unless  it  avoids  such  defects,  and  fur- 
none    but    '  issuable '    facts    should     be  nishes  rules  by  which  the  great  object  of 
stated.    If  this  part  of  the  rule  be  vio-  all  pleadings  is  attained;  viz.,  to  arrive 
hted,  the  adverse    party  may  move  to  at  a  material,  certain,  and  single  issue, 
strike  out  the  unessential  parts.    An  un-  Hence  the  great  improvement  of  our  code 
essential,  or  what  is  the  same  thing,  an  consists  in  requiring  the  pleadings  to  con- 
immaterial  allegation,  is  one  which  can  be  tain  a  plain  and  concise  statement  of  the 
stricken  from  the  pleading  without  leav-  /acts  constituting  the  cause  of  action,  or 
ing  it  insufficient,  and,  of  course,  need  not  matter  of  defence.     Facts  and  not  evi- 
^  proved  or  disproved.    The  following  dence  nor  conclusions  of  law,  must  be 
question  will    determine    in    every  case  stated.     Every  fact  which  the  plaintiff 
whether  an  allegation  be  material :  Can  it  must  prove  to  maintain  his  suit  is  consti" 
be  made  the  subject  of  a  material  issue  ?  tutive  in  the  sense  of  the  code."     The 
In  other  words,  If  denied,  will  the  failure  petition  in  this  case,  it  was  held,  should 

35 
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order  that  the  principle  might  be  expressed  in  its  most  compre- 
hensive manner,  and  might  include  equitable  as  well  as  legal 
actions.     As  will   be  shown  in   the  sequel,   it  is  only  in  legal 
actions   that  the   material    or  issuable  facts   which  are  to  be 
aveiTed  "  constitute  the  cause  of  action "  in  the  strict  sense  of 
the  term ;  while  in  equitable  actions  facts  may  be  material,  and 
must  be  alleged,  which,  while  they  form  the  basis  of  or  modify 
the  remedy  demanded,  do  not  properly  constitute  the  cause  of 
action.     This  distinction  will  be  fully  developed  in  subseqaent 
paragraphs  which  discuss   the  mode   of  pleading  in  equitable 
actions.     This  single  and  simple  principle  lies  at  the  foundation 
of  the  entire  reformed  method  introduced  by  the  codes.    When 
fully  comprehended,  it  will  be  found  to  involve  all  the  other 
requisites  of  the  system.     It  distinguishes  the  new  pleading  from 
each  of  the   three   types  which  formerly  prevailed,  and  which 
have  already  been  described ;  from  the  modes  used  in  the  equity 
and  the  civil-law  courts,  by  wholly  dispensing  with  any  state- 
ments of  probative  matter,  and  by  limiting  the  averments  to  the 
fundamental  facts  which  constitute  the  cause  of  action  or  the 
grounds  of  relief;  and  from  the  mode  used  in  the  conmion-law 
courts,  by  discarding  all  fictions,  all  technicaliti^,  all  prescribed 
formulas,  and  by  requiring  the  material  facts  to  be  alleged  as 

have  averred  the  matters  of  excuse  sought  Mnrphj,  9  Bnsh,  522,  527,  the  EeotnckT 

to  be  proved.    The  description  here  given  Conrt  of  Appeals  stated  the  genenl  ^<- 

of  issuable  or  "  constitutive  "  facts  is  ap-  trine  in  the  following  manner :  **  While 

propriate  to  legal  actions  only,  and  must  the  ancient  forms  of  pleading  are  abol- 

be  modified  in  its  terms  in  order  to  meet  ished,  stiU  everj  fact  necessarv  to  eDsUc 

the  characteristic  features  of  many  equi-  the  plaintiff  in  the  action  to  recorer  moss 

table  suits.    Wills  v.  Wills,  34  Ind.  106,  be  alleged,  and  every  essential  avemieoc 

is  also  very  instructive,  and  contains  a  required  to  make  a  declaratiun  good  as  tbe 

principle  of  wide  application  which  dis-  common  law  upon  general  demnrrer  inB.«t 

tinguishes  the  present  from  the  former  be  made  In  the  petition.    The  hca  miK 

theory  of  pleading.    In  Pfiffner  v,  Erapfel,  be  alleged  so  as  to  enaUe  the  oppo«t« 

28  Iowa,  27,  34,  Cole  J.  very  truly  said :  party  to  know  what  is  meant  to  be  prored, 

"  Our  system  of  pleading  is  essentially  and  also  that  an  issue  may  be  firuned  in 

a  fact  system,   intended  to  require  the  regard  to  the  subject-matter  of  dispute, 

parties  in  judicial   proceedings  to  state  and  to  enable  the  conrt  to  proooonce  t^ 

the  facts  of  their  claims,  and  advise  the  law  upon  the  facts  stated.    The  dir  aIl^ 

opposite   party  of  the  true  nature  and  gation  of  the  facts  in  the  petition,  vitboat 

object  of  the  suit.    It  is  against  the  spirit  setting  forth  the  evidence  of  the  tnt^ 

and  plain  intent  of  our  code  to  allow  par^  of  the  statements  made,  is  all  that  i^  k* 

ties  to  claim  as  fruits  of  their  litigation  quired."    See.  as  further  ftTamplw,  CUri 

that  which  was  not  by  the  fair  and  obvious  v.  Bates,  1  Dak.  42 ;  Clay  Cy.  p.  Siniooia. 

import  of  the  pleadings  put  in  issue  and  1  id.  403,  430 ;  Scott  v.  Robards,  67  M<x 

litigated  between  them."    In  the  very  re-  289 ;  Dunn    v.    Remington,  9  Neb-  ^i 

cent  case  of  Louisville  &  P.  Canal  Co.  v.  Ingle  r.  Jones,  43  Iowa,  286. 
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they  actually  existed,  and  not  their  legal  e£Pect,  and  still  less 
the  legal  conclusions  inferred  from  them.  In  discussing  this 
fundamental  principle,  and  developing  from  it  the  subordinate 
doctrines  and  practical  rules  which  are  involved  in  its  general 
terms,  its  component  elements  must  be  separately  examined, 
and  the  full  import  of  each  must  be  carefully  ascertained.  This 
analysis  will  lead  me  (1)  to  define  the  legal  meaning  of  the  term 
^^ cause  of  action"  as  used  in  the  codes,  and  to  point  out  the 
somewhat  different  senses  which  must  be  given  to  the  phrase 
when  it  is  applied  to  legal  and  to  equitable  actions;  (2)  to 
determine  the  nature  of  the  facts  which  ^^  constitute  the  cause 
of  action  "  in  each  of  its  two  significations,  and  in  this  connec- 
tion to  point  out  the  difference  between  the  '^  issuable  facts  " 
averred  in  legal  actions  and  the  facts  material  to  the  remedy  but 
not  strictly  ^4ssuable"  sometimes  necessary  to  be  alleged  in 
equitable  actions,  and  to  explain  the  distinction  in  this  respect 
which  inheres  in  the  modes  of  pleading  employed  in  these  two 
classes  of  suits;  and  (3)  to  discuss  the  requirement  that  these 
material  facts  should  be  stated  as  they  actually  occurred  or 
existed,  and  not  their  legal  effect  and  meaning,  and  to  display 
its  full  force  and  significance.  The  result  of  this  analysis  will 
then  be  applied  in  developing  the  various  general  rules  which 
make  up  the  reformed  system  of  pleading. 

§  412.  *  518.  The  Term  "  Caiue  of  Action."  The  term  ^^  cause 
of  action  "  is  employed  by  the  framers  of  the  codes  in  several 
different  connections;  but  it  must  be  assumed  that  in  each  of 
them  it  was  intended  to  have  the  same  signification,  that,  wher- 
ever used,  it  was  designed  to  describe  the  same  elements  or 
features  of  the  judicial  proceeding  called  an  action.  The  courts 
have  never,  so  far  as  I  have  been  able  to  discover,  attempted  any 
thorough  and  exhaustive  discussion  of  the  phrase,  and  determined 
its  meaning  by  any  general  formula  or  definition ;  and  little  or  no 
aid  will  therefore  be  obtained  in  this  inquiry  from  judicial  inter- 
pretation. The  few  decided  cases  which  venture  upon  a  partial 
description  were  quoted  in  the  last  preceding  section.  In  another 
instance,  not  there  referred  to,  in  which  the  plaintiff  alleged  that 
the  legal  title  to  certain  lands  was  vested  in  the  defendant,  but 
that  these  lands  were  held  by  him  in  trust  for  the  plaintiff,  and 
demanded  an  execution  of  the  trust  by  conveyance,  etc.,  the 
cause  of  action  was  decided  to  be  "the  trust; "  the  court  declar- 
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ing  that  in  every  money  demand  on  contract  ^'the  debt  "is  the 
cause  of  action,  and  holding  that,  in  the  case  before  them,  the 
cause  of  action  itself  —  the  trust  —  was  stated  in  the  complaint, 
but  that  the  facts  constituting  it  were  not  averred.^ 

§  413.  *519.    True  Signifioatlon  of  the  Term.     The  true  signifi- 
cation of  the  term  '^  cause  of  action  "  was  carefully  examined  and 
determined  in  the  second  section  of  the  present  chapter;  and  I 
shall  not  repeat  the  course  of  discussion  there  pursued,  but  shall 
simply  recapitulate  the  conclusions  which  were  reached.    Every 
action  is  based  upon  some  primary  right  held  by  the  plaintiS, 
and  upon  a  duty  resting  upon  the  defendant  corresponding  to 
such  right.     By  means  of  a  wrongful  act  or  omission  of  the 
defendant,  this   primary  right;  and  this  duty  are  invaded  and 
broken ;  and  there  immediately  arises  from  the   breach  a  new. 
remedial  right  of  the  plaintiff,  and  a  new  remedial  duty  of  the 
defendant.     FinaUy,  such  remedial  right  and  duty  are  consum- 
mated and  satisfied  by  the  remedy  which  is  obtained  through 
means  of  the  action,  and  which  is  its  object.     Now,  it  is  very 
plain,  that,  using  the  words  according  to  their  natural  import 
and  according  to  their  technical  legal  import,  the  ^  cause  of 
action "  is  what  gives  rise  to  the  remedial  right,  or  the  right  of 
remedy,  which  is  evidently  the  same  as  the  term  ^  right  of  ac- 
tion "  frequently  used  by  judges  and  text-writers.    This  remedial 
right,  or  right  of  action,  does  not  arise  from  the  wrongful  act  or 
omission  of  the  defendant  —  the  delict  —  alone,  nor  from-tI)|g 
plaintiff's  primary  right,  and  the  defendant's  corresponding  pri- 
mary duty  alone,  but  from  these  two  elements  taken  together. 
The  ^^  cause  of  action,"  therefore,  must  alwa3r8  consist  of  tiro 
factors,  (1)  the  plaintiff's  primary  right  and  the  defendant*sj[ 
corresponding  primary  duty,  whatever  be  the  subject  to  which 
they  relate,  person,  character,  property,  or  contract;  and  (2)  the 
delict,  or  wrongful  act  or  omission  of  the  defendant,  by  which 
the  primary  right  and  duty  have  been  violated.     Every  action 
when  analyzed  will  be  found  to  contain  these  two  separate  and 
dig^tinct  elements,  and  in  combination  they  constitute  the  ^' cause 
of  action."    The  primary  right  and  duty  by  themselves  are 'fot 
the  cause  of  action,  because  when  existing  by  themselves,  nn- 
broken  by  the  defendant's  wrong,  they  do  not  give  rise  to  any 
action.     For  this  reason,   that  definition  is  clearly  erroneoos 

^  Horn  V,  Ladington,  28  Wis.  81,  83. 
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which  pronounced  the  ^^  debt "  in  an  action  on  contract,  or  the 
^^ trust"  in  a  suit  to  enforce  a  trust,  to  be  the  '^ cause  of  action." 
Much  less  can  the  delict  or  wrong  by  itself  be  the  cause  of 
action,  because,  without  the  primary  right  and  duty  of  the 
X>artie8  to  act  upon,  it  does  not  create  any  right  of  action  or 
remedial  right  as  I  have  used  the  phrase.     It  is  very  clear  from 
this  analysis  that  the  ^^  cause  of  action  "  mentioned  in  the  codes  in- 
cludes and  consists  of  these  two  branches  or  elements  in  combina- 
tion,  —  the  primary  right  and  du^  of  the  respective  parties,  and 
the  wrongful  act  or  omission  by  which  they  are  violated  or  broken. 
§  414.   *520.    Complete  Statement  of   Batire    Caiue    of   Aotion 
'wonia  inolnde  Legal  RiUes  and  Rights  and  Dntiea.      The  first  of 
these  branches  must  always,  from  the  nature  of  the  case,  be  a 
conclusion  of  law.     The  law  by  its  commands  creates  a  rule 
applicable  to  certain  facts  and  circumstances,  by  the  operation  of 
which,  when  these  facts  and  circumstances  exist,  a  right  arises, 
and  is  held  by  the  plaintiff,  and  a  corresponding  duty  arises  and 
devolves  upon  the  defendant.     While  this  first  factor  of  the 
^*  cause  of  action  "  is  therefore  always  £^  conclusion  or  proposition 
of  law,  and  results  from  the  command  of  the  supreme  power  in 
the  State  as  its  eause^  it  necessarily  presupposes  the  existence  of 
certain  facts  and  events  as  the  occasion  of  its  coming  into  opera- 
tion.    A  complete  and  exhaustive  exhibition  of  dt  would  thus 
require  a  statement  of  the  legal  rule  itself  applicable  to  the 
given  condition  of  facts  and  circumstances,  and  of  the  primary 
right  and  duty  arising  therefrom ;  and  also  an  allegation  that  the 
facts  and  circumstances  themselves  to  which  the  rule  applies,  and 
on  the  occasion  of  which  the  right  and  duty  arise,  do  actually 
exist  or  have  existed.     If  this  principle  were  adopted  in  plead- 
ing, every  cause  of  action  would  demand  a  mingled  averment  of 
legal  rules,  of  the  facts  and  events  to  which  they  apply,  and  of 
the  rights  and  duties  resulting  from  the  operation  of  the  given 
rule  upon  the  existing  facts.     In  the  second  branch  of  the  cause 
of  action,  there  is,  on  the  other  hand,  no  element  whatever  of 
the  law:   it  is  simply  and  wholly  matter  of  fact.     It  consists 
entirely  of  affirmative  acts  wrongfully  done,  or  of  negative  omis- 
sions wrongfully  suffered  by  the'  defendant;  and  its  statement  in 
a  pleading  can  be  nothing  more  than  a  narrative  of  such  acts  or 
omissions.     A  primary  riglit  exi&ted  in  favor  of  the  plaintiff,  and 
a  corresponding  duty  devolved  upon  the  defendant,  of  which  an 
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integral  element  is  a  legal  rule:  this  right  and  this  duty,  if 
positive,  called  upon  the  defendant  to  do  some  act  towards  the 
plaintiff,  the  nature  of  which  depended  upon  the  nature  of  the 
right  and  duty ;  if  negative,  they  called  upon  the  defendant  to 
forbear  from  doing  some  act  towards  the  plaintiff,  the  nature  of 
which  was  determined  in  like  manner.  In  the  one  case,  the 
defendant's  delict  consists  in  his  not  doing  the  act  which  his 
duty  obliged  him  to  do;  and  in  the  other  case,  in  doing  the  act 
which  his  duty  forbade  him  to  do.  In  both  instances,  therefore, 
the  wrong  which  constitutes  the  second  factor  or  branch  of  the 
cause  of  action  is  a  fact  more  or  ]ess  complex,  and  not  either 
wholly  or  partially  a  legal  conclusion  or  rule. 

§  415.    *521.    Term  as  Applied  to  Legal  AotionB.     Such  being 

the  general  nature  and  signification  of  the  term  ^^ cause  of  action,*' 
its  different  phases  of  meaning,  when  applied  either  to  legal  or 
to  equitable  actions,  will  next  be  pointed  out  and  described. 
These  differences  do  not  extend  to  its  essential  elements;  tbey 
are  wholly  formal,  and  they  result  entirely  from  the  external 
differences  sometimes  subsisting  between  legal  and  equitable 
primary  rights  and  between  legal  and  equitable  remedies.  In  a 
legal  cause  of  action,  the  primary  right  of  the  plaintiff  and  duty 
of  the  defendant  are  generally  simple  in  their  nature  as  contra- 
distinguished from  complex ;  that  is,  they  call  for  some  single, 
simple,  and  complete  act  or  forbearance  on  the  part  of  the  de- 
fendant ;  and  when  broken  by  the  defendant's  delict,  the  remedial 
right  and  duty  which  arise  always  demand  a  single,  simple,  and 
complete  act  to  be  done  by  the  defendant;  namely,  either  the 
payment  of  a  sum  of  money  as  debt  or  damages,  or  the  deliveiyV 
of  possession  of  a  specific  chattel,  or  the  delivery  of  possession/ 
of  a  specific  tract  of  land,  which  constitute  the  only  remedies 
that  can  be  obtained  by  a  legall  action.  It  follows,  therefore, 
from  the  nature  of  a  legal  primary  right  and  duty  and  of  a  legal 
remedy,  that  the  cause  of  action  in  a  legal  suit  is  always  simple, 
and  can  be  stated,  and  must  necessarily  be  stated,  in  such  a 
manner,  that  the  remedial  right,  if  it  exists  at  all,  will  be  shown 
at  once  in  its  completeness  and  certainty.  Furthermore,  the 
legal  primary  right  must  necessarily  depend  upon  a  few  facts; 
and  these  being  all  indispensable  to  its  existence,  the  absence  of 
even  a  single  one  will  entirely  invalidate  the  whole  cause  of  action, 
and  will  show  that  no  remedial  right  whatsoever  has  arisen. 
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§  416.   *522.    Term   as    Applied    to    Equitable    Actions.       The 
foregoing  description  does  not  apply  to  equitable  actions  gener- 
ally, although  it  undoubtedly  does  to  some.     In  very  many,  and 
indeed  in  most,  equitable  causes  of  action,  not  merely  the  facts 
which  are  the  occasion  of  the  right,  but  the  primary  rights  and 
duties  themselves  of  the  parties,  are  complex :  it  cannot  be  said 
of  them  that  they  must  either  wholly  exist,  or  must  be  entirely 
denied ;  they  do  not,  in  other  words,  demand  a  single  specific  act 
or  omission  on  the  part  of  the  defendant,  but  a  series,  and  often 
a  very  complicated  series,  of  acts  and  omissions.     In  determining 
these  primary  rights  and  duties  of  the  respective  parties  to  an 
equitable  suit,  there  must  frequently  be  a  settlement  and  adjust- 
ment of  opposing  claims;  one  must  be  modified  by  another;  and, 
as  the  result,  a  collection  of  rights  and  duties  is  established 
inhering  in  each  of  the  litigants,  and  embracing  a  great  variety 
of  particulars.     In  certain  classes  of  equitable  actions  it  cannot 
be  properly  said  that  any  wrong  or  delict  has  been  committed  by 
the  defendant,  or  any  violation  of  the  plaintiff's  primary  rights, 
unless  an  ignorance  of  those  rights  by  all  the  parties,  and  a 
consequent  hesitation  on  the  part  of  all  to  act,  can  be  deemed  a 
technical  wrong.     These  classes  of  suits  are  prosecuted,  not 
because  there  has  been  any  denial  of  right  or  duty,  but  because 
in  the  absence  of  an  accurate  knowledge  of  their  rights,  or  of 
power  to  arrange  and  adjust  them  by  voluntary  proceedings,  an 
appeal  to  the  courts  becomes  necessary  in  order  to  solve  the 
problem  or  to  accomplish  the  adjustment.     An  action  brought  to 
construe  a  will  may  be  mentioned  as  an  illustration  of  the  first 
class,  and  the  ordinary  suit  for  partition  as  an  example  of  the 
second.     Again:   the  remedies  furnished  by  equity  are  seldom 
the  single,  simple,  and  complete  awards  of  pecuniary  sums,  or 
of  possession  of  lands  or  of  chattels,  as  is  the  case  with  all  legal 
judgments.     They  are  complex  and  involved ;  they  often  consist 
in  an  adjustment  and  award  of  partial  reliefs  to  each  of  the 
parties;  they  may  provide  for  future  and  contingent  emergen- 
cies ;  and  they  are  sometimes  nothing  more  than  an  authoritative 
determination  by  the  court  of  the  primary  rights  themselves 
belonging  to  the  plaintiffs  and  the  defendants.     This  sketch 
shows  very  plainly  that  an  equitable  cause  of  action  is  often  very 
different,  in  its  external  form  at  least,  from  any  legal  cause  of 
action;  and  although  the  same  general  principle  of  pleading 
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applies  to  each,  yet  it  must  undergo  some  modification  in  th:* 
application.  The  facts  constituting  the  cause  of  action  are  t. 
-be  stated  in  an  equitable  as  well  as  in  a  legal  action;  but  Ua 
do  not  constitute  the  equitable  cause  of  action  in  the  same  sess^ 
nor  in  the  same  maimer  that  they  constitute  the  legal  cause  c: 
action. 

§  417.  *  523.  Nature  of  the  Facts  Constltatiiig  a  Cause  of  Actke 
when  Term  is  applied  to  both  Legal  and  Equitable  8iiit&  TL^ 
result  thus  reached  leads  to  the  second  subdivision  of  the  preset: 
inquiry;  namely,  the  nature  of  the  facts  which  constitute  ti^ 
cause  of  action  when  that  term  is  applied  both  to  legal  and  ti> 
equitable  suits.  As  has  already  been  remarked,  the  first  htand 
or  division  of  the  cause  of  action  contains  three  distinct  elemenu 
two  of  them  legal,  and  the  other  of  fact;  the  second  branch  eoc- 
sists  wholly  of  facts ;  while  the  remedial  right  which  flows  from 
the  two  is  of  course  a  conclusion  of  law.  If  the  theory  of  plead- 
ing required  that  all  these  elements  should  be  expressed,  then 
the  plaintiff's  complaint  or  petition  would  always  comprise  the 
following  averments :  (1)  The  rule  of  law  applicable  to  certain 
facts  from  ,which  his  primary  right  and  the  defendant's  primitr 
duty  arise;  (2)  the  existence  of  the  facts  to  which  such  itile 
applies,  and  which  are  the  occasion  of  the  right  and  duty;  (3) 
the  primary  right  and  duty  themselves  which  spring  from  the 
operation  of  such  rule  upon  the  given  facts,  —  these  three  sub- 
divisions forming  the  first  branch  of  the  ^^ cause  of  action;"  (4) 
the  facts  constituting  the  violation  of  the  primary  right  and  dntr; 
that  is,  the  wrongful  acts  or  omissions  of  the  defendant,  —  thif 
statement  being  the  second  branch  of  the  ^' cause  of  action;''  (o) 
the  remedial  right  held  by  the  plaintiff,  and  the  remedial  duty 
devolving  upon  the  defendant,  which  result  from  the  "cause  of 
action,"  and  are  wholly  conclusions  of  law.  In  this  maDcer 
everything  which  enters  into  the  plaintiff's  case,  fact  and  law* 
would  be  spread  upon  the  record.  A  bill  of  complaint  in  chan- 
cery, prior  to  any  statutory  modification,  was  substantially  con- 
structed upon  this  plan,  although  the  various  subdivisions  were 
not  so  logically  separated  and  arranged.  The  mode  oF  pleading 
which  prevailed  in  the  superior  courts  of  Scotland  seems  to  have 
been  in  complete  conformity  with  this  theory.* 

1  [The  Supreme  Court  of  Connecticnt    ford  (1902),  75  Conn.  76.  52  Aa  497.  coo- 
in  New  York,  etc.  R.  R.  Co.  o.  Uauger-    pared  an  acdon  at  law  to  a  ajUoffm, 
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§  4ia  *524.  BlamentB  Omitted  and  Retained  when  Cause  of 
Action  is  set  forth  in  the  Complaint  The  reformed  system,  fol- 
lowing in  this  respect  the  common-law  method,  dispenses  with 
several  of  these  elements  which  make  up  the  plaintiff's  entire 
ground  for  relief:  it  wholly  rejects  all  the  subdivisions  which 
are  mere  le^  rules  or  conclusions,  and  admits  only  those  that 
consist  of  the  facts  to  which  the  legal  rules  apply,  and  which  are 
the  occasion  whence  the  conclusions  arise.  It  assumes  that  the 
courts  and  the  parties  are  familiar  with  all  the  doctrines  and 
requirements  of  the  law  applicable  to  every  conceivable  condition 
of  facts  and  circumstances,  so  that,  when  a  certain  condition  of 
facts  and  circumstances  ia  presented  to  them,  they  will  at  once 
perceive  and  know  what  are  the  primary  and  the  i^medial  rights 
and  duties  of  both  the  litigants ;  and  this  knowledge  being  com- 
plete and  perfect,  it  is  a  useless  incumbrance  of  the  record  to 
spread  out  upon  it  the  legal  propositions  and  inferences  with 
which  every  one  is  assumed  to  be  acquainted.  A  complaint  or 
petition,  therefore,  drawn  in  accordance  with  this  theory,  must 
omit  (1)  the  legal  rule  which  is  the  direct  cause  of  the  primaiy 
right  and  duty,  (2)  the  primary  right  and  duty  themselves  which 
are  the  results  of  this  rule  acting  upon  the  given  facts,  and  (3) 
the  remedial  right  and  duty  which  accrue  to  the  plaintiff;  and 
it  must  only  state  (1)  the/ac^»  which  enter  into  the  first  branch 
of  the  cause  of  action  and  are  the  occasion  of  the  primary  right 
and  duty,  and  (2)  the  facts  which  constitute  the  defendant's 
wrongful  act  or  omission,  —  that  is,  the  delict  which  is  the 
second  branch  of  the  cause  of  action.  As  will  be  seen  in  the 
sequel,  a  statement  of  the  legal  rule,  or  of  the  primary  legal  right 
and  duty  tvithout  the  facts  to  which  they  apply,  and  which  are 
the  occasion  for  their  existence,  is  insufficient:  it  alleges  no  cause 
of  action,  and  cannot  be  made  the  basis  of  an  issue ;  while  such 
a  statement  in  addition  to  those  facts  is  surplusage,  and,  if  the 
rules  of  pleading  are  strictly  enforced,  will  be  struck  out  on 


using  the  following  langaage:  "The 
major  premise  is  a  propoeition  of  law,  bb, 
for  instance,  whoever  does  certain  speci- 
fied acts  to  the  injury  of  another  is  bound 
to  paj  that  other  the  damages  thos  in- 
flicted. This  propoeition  is  not  pleaded, 
but  is  necessarily  involved  in  stating 
the  facts  alleged  in  the  complaint.  The 
minor  premise  is  a  statement  oi  facts,  as, 


for  instance,  the  defendant  has  done  cer- 
tain acts  (being  the  acts  referred  to  in  the 
proposition  of  law)  to  the  damage  of 
the  plaintiff.  These  facts  are  alleged  in 
the  complaint.  The  conclusion  is  the 
judgment  or  sentence  of  the  law,  which 
necessarily  follows  the  establishment  of 
the  truth  of  the  two  premises.''^ 
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motion,  and  will,  at  all  events,  be  wholly  disregarded.  We 
thus  arrived  at  the  first  general  doctrine  in  relation  to  the  facts 
constituting  the  cause  of  action;  namely,  the  facts  which  are 
among  the  elements  of  the  cause  of  action,  that  is,  those  which 
are  the  occasion  for  the  primary  right  and  duty  to  arise,  and 
those  which  form  the  breach  of  such  right  and  duty  must  be 
alleged,  to  the  entire  exclusion  of  the  other  elements  that  enter 
into  the  cause  of  action,  —  the  legal  rules,  and  the  legal  rights 
and  duties  of  the  parties. 

§  419.  *  525.  Cases  -where  Facte  Showing  Primaxy  Ri^t  are 
omitted  beoanse  presume d.  Before  proceeding  to  the  second 
general  doctrine,  I  shall  notice  an  apparent  modification  of  or 
departure  from  the  one  just  announced,  .which  occurs  in  a  cer- 
tain class  of  actions.  In  a  very  great  majority  of  instances,  the 
complaint  or  petition  must  narrate  in  an  express  manner  those 
facts,  which,  as  I  have  shown,  form  an  element  of  the  fiist 
branch  or  division  of  the  cause  of  action,  —  those  facts  to  which 
the  general  rule  of  law  applies  in  order  to  create  the  primary 
right  and  duty  of  the  parties.  In  these  cases,  therefore,  the 
pleading  does  actually  contain,  in  direct  and  positive  terms,  the 
allegations  of  two  distinct  groups  of  facts:  fir%t^  those  which  are 
the  occasion  of  the  primary  right  and  duty;  and  secondly^  those 
which  are  the  breach  of  such  right  and  duty,  —  the  wrong  or 
delict.  There  is  nothing  of  fact  left  to  be  understood  or  as^ 
sumed.  In  another  class  of  cases,  however,  the  first  group  of 
facts  is  not  expressly  averred;  it  is  omitted;  it  is  assumed  to 
exist  in  the  same  manner  that  the  legal  rules  are  assumed;  and 
the  complaint  or  petition  actually  contains  only  those  facts  which 
constitute  the  breach,  — the  \vrongful  act  or  omission  of  the  de-y 
f endant.  The  peculiar  class  of  actions  thus  mentioned  do  not, 
however,  depart  from  or  violate  the  theory  of  pleading  before 
described,  but  are  constructed  in  exact  conformity  with  it  The 
facts  upon  which  the  primary  right  and  duty  of  the  parties 
depend  are  omitted,  because  they  are  in  accordance  with  the 
universal  experience  of  mankind,  and  must  therefore  be  presonied 
to  exist,  so  that  their  averment,  like  the  averment  of  legal  rales, 
is  unnecessary.  A  simple  and  familiar  illustration  is  the  action 
to  recover  damages  for  an  assault  and  battery.  The  primaiy 
right  of  the  plaintiff  is  the  right  to  his  own  person,  free  fxoin 
molestation  or  interference  by  any  one.     This  right,  being  a 
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legal  conclusion,  is  of  course  not  averred.  The  fact  upon  which 
it  depends  is  simply  that  the  plaintiff  is  a  human  being,  existing 
and  possessing  the  common  faculties  and  attributes  of  humanity. 
Since  this  fact  conforms  to  the  universal  experience,  its  averment 
in  the  complaint  or  petition  is  needless;  it  is  tacitly  assumed; 
and  the  pleading  consists  wholly  in  statements  of  the  wrongful 
trespass  committed  by  the  defendant.  Another  illustration  is 
the  action  for  slander  or  libel.  The  facts  upon  which  the  pri- 
mary right  and  duty  of  the  parties  depend  is  the  existence  of  the 
plaintiff  as  a  member  of  society,  and  as  possessing  a  character 
among  his  fellow-men.  Although  the  common-law  declaration 
contained  averments  of  the  plaintiff's  reputation,  they  are  un- 
necessary, and  the  complaint  or  petition  may  contain  merely  an 
account  of  the  defamatory  words  spoken  or  published  by  the 
defendant  and  the  other  elements  of  the  wrong.  It  may  be 
stated  as  a  general  proposition,  that,  in  actions  brought  for 
injuries  to  the  plaintiff's  own  person  or  character,  the  facts 
which  enter  into  the  first  branch  of  the  cause  of  action,  and  are 
the  occasion  whence  the  primary  right  and  duty  of  the  parties 
arise,  need  not  be  expressly  averred;  they  are  assumed  to  exist, 
and  nothing  but  the  delict  need  be  alleged.  Notwithstanding 
this  abridgment,  the  pleading  in  such  cases  is  based  upon  the 
same  theory  and  governed  by  the  same  rules  as  the  pleading  in 
all  other  classes  of  actions. 

§  420.  *526.  Only  Ultimate  Facta  are  to  be  aUeged.  The 
second  of  the  general  doctrines  included  within  the  principle 
under  consideration  is,  that,  in  stating  the  two  required  groups 
of  facts,  those  important  and  substantial  facts  alone  should  be 
alleged  which  either  immediately  form  the  basis  of  the  primary 
right  and  duty,  or  which  directly  make  up  the  wrongful  acts  or 
omissions  of  the  defendant,  and  not  the  details  of  probative  mat- 
ter or  particulars  of  evidence  by  which  these  material  elements 
are  to  be  established.  This  doctrine  applies  to  all  classes  of 
actions,  and  if  strictly  enforced  it  would  render  the  pleadings 
simple,  and  the  legal  issues  at  least  clear,  certain,  and  single. 
The  courts  have  been  unanimous  in  their  annoimcement  of  the 
rule,  and  the  decisions  already  quoted,  as  well  as  those  to  be 
cited  in  subsequent  paragraphs,  will  show  the  variety  of  circum- 
stances, allegations,  and  issues  to  which  it  has  been  applied. 
There  can  be  no  real  difficulty,  if  the  action  is  legal,  in  distin- 
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guishing  between  the  facts  which  are  material  and  issuable  and 
should  therefore  be  averred,  and  those  which  are  merely  pro- 
bative or  evidentiary  and  should  be  omitted.     Since  the    Ugal 
primary  right  and  duty  are  always  simple,  and  demand  from  the 
defendant  the  performance  or  the  omission  of  some  single  and 
well-defined  act,  they  will  always  depend,  for  their  occasion,  upoc 
a  few  positive,  determined,  and  certain  facts,  all  of  which  are 
necessary  to  their  existence,  so  that  neither  of  these  facts  could 
be  modified,  and  much  less  could  be  omitted,  without  entirely 
defeating  the  right  and  duty,  and  with  them  the  cause  of  aetioii 
itself.     The  same  is  true  of  the  facts  which  make  up  the  defend- 
ant's delict  or  wrong.     In  order,  therefore,  that  any  given  legal 
cause  of  action  should  exist,  in  order  that  any  given  remedial 
right  or  right  of  action  should  arise,  these  determinate,  un- 
changed, and  positive  elements  of  fact  must  all  conspire  to  pro- 
duce that  result,  and  must  be  alleged;  they  literally  *^ constitute'' 
the  cause  of  action,  and  form  the  ^^ material "  or  ^issuable"  aver- 
ments spoken  of  by  the  courts.     The  subordinate  facts,  on  the 
other  hand,  which  make  up  the  probative  matter  and  the  details 
of  evidence,  may  vary  indefinitely  in  their  nature ;  and  so  long 
as  they  perform  their  function  of  establishing  the  ^^ issuable** 
averments,  the  cause  of  action  will  not  be  affected.     To  illustrate 
by  a  very  familiar  example:  In  an  action  to  recover  damages  for 
the  breach  of  a  written  contract,  the  allegation  that  the  defend- 
ant executed  the  agreement  is  material  and  issuable ;  it  cannot 
be  modified,  and  much  less  abandoned,  without  destroying  the 
whole  cause  of  action.     Its  denial  raises  a  direct  issue,  to  main- 
tain or  disprove  which  evidence  can  be  offered.     The  subordinate 
probative  matter  by  which  this  averment  is  established  may  vaij 
according  to  the  exigencies  of  the  case,  and  a  resort  to  or  failure 
with  one  method  will  not  prevent  the  use  of  another.     The  plain- 
tiff might  rely  upon  the  defendant's  admissions  that  he  executed 
the  paper,  or  upon  the  testimony  of  a  witness  who  saw  him  sign 
it,  or  upon  the  opinions  of  persons  who  are  acquainted  with  his 
handwriting,  and  who  testify  that  the  signature  is  his.    One  or 
the  other,  or  even  all,  of  these  means  might  be  resorted  to,  and 
the  material  fact  to  be  proved  would  remain  the  same.     If,  how- 
ever, instead  of  directly  averring  that  the  defendant  executed  the 
written  contract,  the  plaintiff  should  allege  that  the  defendant 
had  admitted  his  signature  to  be  genuine,  or  that  a  specified  indi- 
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vidual  asserts  that  he  saw  the  instniment  signed,  or  that  persons 
familiar  with  his  handwriting  declare  the  signature  to  be  his,  it 
is  plain  that  neither  of  tl^ese  statements  would  present  a  material 
issue ;  that  is,  an  issue  ilpon  which  the  cause  of  action  would  de- 
pend.    T)iis  familiar  illustration  covers  the  whole  field  of  legal 
actions.  /The  allegations  must  be  of  those  principal,  determinate, 
constitutive  facts,  upon  the  existence  of  which,  as  stated,  the  en- 
tire cause  of  action  rests,  so  that,  when  denied,  the  issue  thus 
formed  with  each  would  involve  the  whole  remedial  right.  ^    Every 
legal  cause  of  action  will  include  two  or  more  distinct  and  sepa- 
rate facts;  and  in  order  that  these  facts  may  be  issuable,  tho 
failure  to  prove  any  one  of  them  when  denied  must  defeat  a 
recovery.     If  this  fundamental  doctrine  of  the  reformed  pleading 
is  fairly  and  consistently  enforced  in  actual  practice,  the  issues 
presented  for  trial  must  necessarily  be  simple  and  single.    Single- 
ness and  simplicity  of  issues  do  not  require  that  the  cause  should 
contain  but  one  issue  for  the  jury  to  decide,  one  affirmation  and 
denial  the  determination  of  which  disposes  of  the  whole  contro- 
versy.    This  result  of  the  common-law  special  pleading  is  often 
described  by  enthusiastic  admirers  of  the  ancient  system,  but  it 
was  seldom  if  ever  met  with  in  the  actual  administration  of  jus- 
tice.    The  issues  are  single  when  each  consists  of  one  and  only 
one  material  fact  asserted  by  the  plaintiff  and  controverted  by 
the  defendant,  of  such  a  nature  that  its  affirmative  decision  is 
essential  to  the  cause  of  action,  while  its  negative  answer  defeats 
a  recovery.     The  reformed  theory  of  pleading  contemplates  and 
makes  provision  for  such  issues ;  and  if  its  provisions  are  faith- 
fully carried  out,  the  disputed  questions  of  fact  would  be  as 
sharply  defined,  and  as  clearly  presented  for  decision  to  juries,  as 
can  be  done  by  any  other  possible  method. 

§  421.  *  527.  The  Doctrine  as  Applied  to  Equitable  Suits.  The 
discussion  thus  far  of  this  particular  doctrine  has  been  confined 
to  legal  actions ;  are  any  modifications  necessary  to  be  made  in  its 
statement  when  applied  to  equitable  suits?  The  differences  in 
form  between  legal  causes  of  action  and  remedies  on  the  one  side 
and  equitable  causes  of  action  and  reliefs  on  the  other  have  been 
described,  and  need  not  be  repeated.  By  virtue  of  these  inherent 
differences,  the  material  facts  which  must  be  alleged  in  an  equi- 
table suit  are  often,  in  their  nature  and  effects,  quite  unlike  the 

^  [Nichols  V,  Nichols  (1896),  134  Mo.  187,  35  S.  W.  577,  quoting  the  text.^ 
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^^ issuable"  facts  which  constitute  a  legal  cause  of  action.     In 
the  legal  action  the  issuable  facts  are  few ;  in  the  equitable  suit 
the  material  facts  upon  which  the  relief  depends,  or  which  infln- 
ence  and  modify  it,  are  generally  numerous,  and  often  exceed- 
ingly so:   in  the  former  they  are  simple,  clearly  defined,  and 
certain;  in  the  latter  they  may  be  and  frequently  are  compli- 
cated,   involved,    contingent,   and  uncertain.     These  are  mere 
differences  of  external  form,  but  there  is  another  much  more 
important,  and  which  more  nearly  affects  their  essential  nature. 
The  legal  cause  of  action  so  completely  rests  for  its  existence 
upon  the  issuable  facts,  that  if  any  one  of  them  when  denied 
fails  to  be  established  by  proof,  the  plain  tiff  ^s  entire  recovety  is 
defeated  thereby,  a  result  which  is  recognized  by  all  the  judicial 
decisions  as  involved  in  the  very  definition  of  a  legal  issuable 
fact.     An  equitable  cause  of  action  may  undoubtedly  rest  in  liie 
manner  upon  a  given  number  of  determinate  facte.     In  geneial, 
however,  as  has  already  been  fully  explained,  facte  may  exist 
material  to  the  recovery  in  a  certain  aspect,  or  in  a  certain  con- 
tingency, or  to  a  certain  extent,  and  which  therefore  enter  Into 
the  cause  of  action,  but  which  are  not  indispensable  to  some  kind 
or  measure  of  relief  being  granted  to  the  plaintiff.     These  facts 
if  established  will  determine  the  character,  extent,  and  com- 
pleteness of  the  remedy  conferred  by  the  court;  but  if  they  are 
not  established,  the  remedy  is  not  thereby  wholly  defeated;  itU 
only  in  some  particulars  modified,  limited,  or  abridged.    Since 
these  classes  of  facte  assist  in  determining  the  nature,  amount, 
and  details  of  the  relief  to  be  awarded,  they  in  part  at  least 
^^  constitute  the  cause  of  action  "  within  the  true  meaning  of  the 
term,  and  must  be  alleged.     While  the  material  facte  of  an  equi- 
table cause  of  action  differ  in  the  manner  thus  described  from 
the  issuable  facte  of  a  legal  cause  of  action,  the  single  and  com- 
prehensive principle  of  the  reformed  procedure  embraces  and 
controls  both  classes  of  suite.     Mere  evidence,  probative  matter 
as  contradistinguished  from  the  principal  facte  upon  which  the 
remedial  right  is  based,  are  no  more  to  be  spread  upon  the  record 
in  an  equitable  than  in  a  legal  action.     A  distinction  inheres  in 
the  nature  of  the  causes  of  action,  and  from  this  distinction  the 
facte  material  to  the  recovery  in  an  equitable  suit  may  be  numer- 
ous, complicated,  affecting  the  right  of  recovery  partially  instead 
of  wholly,  modifying  rather  than  defeating  the  remedy  if  not 
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established;  but  still  they  are  the  material  facts  constitutiiig  the 
cause  of  action,  and  not  mere  details  of  evidentiary  or  probative 
matter.^ 

§  422.   *528.    This  Distlnotion  between  Material  Facts  In  I«egal 
and  Equitable  Actions  Sustained    by  the    Courts.     The  existence 
and  necessity  of  this  distinction  between  the  material  facts  to  be 
alleged  in  legal  and  equitable  actions  are  fully  recognized  and 
admitted  by  judicial  opinions  of  the  highest  authority.^    It  also/ 
prevails,  I  believe,  universally  in  practice.     By  no  judge  has  it 
been  more  accurately  and  exhaustively  discussed  than   by  Mr. 
Justice  S.  L.  Selden  in  two  early  cases  which,  although  without 
the  binding  authority  of  precedents,  have  the  force  of  cogent  and 
unanswerable  reasoning.^      With   the  practical  conclusions  in 
reference  to  the  nature  of  the  material  facts  that  should   be 
averred  in  an  equitable  complaint  or  petition  at  which  Mr.  Jus- 
tice Selden  arrives,  I  entirely  concur;   his  course  of  argument 
upon  which  those  conclusions  are  based  is  the  same  in  substance 
which  has  been  pursued  in  the  foregoing  paragraphs.     I  wholly 
dissent,  however,  from  his  inference  that  these  results  are  not 
contemplated  by  and  embraced  within  the  single  and  comprehen- 
sive principle  announced  by  the  codes,  that  the  facts  constituting 
the  cause  of  action,  and  they  alone,  must  be  stated.     This  infer- 
ence does  not  follow  from  his  argument,  nor  from  the  final  posi" 
tions  which  he  reaches;   it  is   wholly  unnecessary;  and  it  has 
been  rejected  by  judges  who  have  accepted  and  maintained  the 
very  doctrines  concerning  the  nature  of  equitable  pleading  under 
the  code  which  he  so  ably  supports.     It  is  only  by  giving  to  the 
phrase  "  facts  constituting  the  cause  of  action  "  a  narrow  inter- 
pretation, which  it  was  plainly  not  intended  to  receive,  that  the 
material  facts  of  an  equitable  cause  of  action  can  be  tiius  widely 
separated  from  the  issuable  facts  of  a  legal  one.     Both  are  aptly 
described  by  the  phrase  which  is  found  in  all  the  codes.     The 
averment  of  issuable  facts  in  one  class  of  cases,  and  of  the  mate- 
rial facts  affecting  the  remedy  in  the  other  class,  without  the 
details  of  evidence  or  probative  matter  relied  upon  to  establish 

1  CSee  Smith  v.  Smith  (1897),  50  S.  C.  «  Sect  People  v.  Ryder,  12  N.  Y.  433. 

54,  27  S.  E.  545,  where  the  court  quotes  437 ;  Horn  v.  Ludington,  28  Wis.  81,  83 ; 

with  approval  almost  the  entire  section  of  White  v.  Lyons,  42  Cal.  279,  282. 
the  text  relative  to  the  difference  between         '  Rochester    City   Bank    v.    Suydam, 

material  facts  in  equity  and  issoable  facts  5   How.  Pr.  216;    Wooden  v,   Wi^e,  6 

at  law.j]  How.  Pr.  145. 
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either,  is  a  necessary  consequence  of  the  single  compreheDsiTe 
principle  which  underlies  the  whole  reformed  system. 

§  423.    *529.    Facta  should  be  aUeged  as  they   actually   existed 
or   occorredi  not  their  Legal  Effect.       The  third   and   last  point 
remains  to  be  considered  in  this  general  discussion.     The  issu- 
able facts  in  a  legal  action,  and  the  facts  material  to  the  relief 
in  an  equitable  suit,  should  not  only  be  stated  to  the  complete 
exclusion  of  the  law  and  the  evidence,  but  they  should  be  alleged 
as  they  actually  existed  or  occurred,  and  not  their  legal  effect, 
forOe,    or  operation.      This  conclusion  follows  as  an  evident 
corollary  from  the  doctrine  that  the  rules  of  law  and  the  legal 
rights  and  duties  of  the  parties  are  to  be  assumed,  while  the 
facts  only  which  call  these  rules  into  operation,  and  are  the  occa- 
sion of  the  rights  and  duties,  are  to  be  spread  upon  the  record. 
Every  attempt  to  combine  fact  and  law,  to  give  the  facts  a  legal 
coloring  and  aspect,  to  present  them  in  their  legal  bearing  upon 
the  issues  rather  than  in  their  actual  paked  simplicity,  is  so  far 
forth  an  averment  of  law  instead  of  fact,  and  is  a  direct  violation 
of  the  principle  upon  which  the  codes  have  constructed  tJieii 
system  of  pleading.     The  peculiar  method  which  prevailed  at 
the  common  law  has  been  fully  described;  it  was  undoubtedly 
followed  more  strictly  and  completely  in  certain  forms  of  action 
than  in  others ;  in  a  few  instances  —  as  in  a  special  action  on  the 
case  —  the  declaration  was  framed  in  substantial  conformity  with 
the  reformed  theory.     But  in  very  many  actions,  and  those  in 
constant  use,  the  averments  were  almost  entirely  of  legal  c<»i- 
elusions  rather  than  of  actual  facts.     The   familiar  allegations 
that  the  plaintiff  had  "bargained  and  sold,"  or  "sold  and  deliv- 
ered," that  the  defendant  "was  indebted  to  the  plaintiff,"  or 
"had  and  received  money  to  the  plaintiff's  use,"  and  very  fre- 
quently even  the  averment  of  a  promise  made  by  the  defendant, 
may  be  taken  as  familiar  illustrations  from  among  a  great  nnm- 
ber  of  other  similar  phrases  which  were  found  in  the  ordinary 
declarations.     Rejecting  as  it  does  the  technicalities,  the  fictions, 
the  prescribed  formulas,  and  the  absurd  repetitions  and  redun- 
dancies,  of  the  ancient  common-law  system,  the  new  pleading 
radically  differs  from  the  old  in  no  feature  more  important  and 
essential  than  this,  that  the  allegations  must  be  of  dry,  naked, 
actual  facts,  while  the  rules  of  law  applicable  thereto,  and  d)e 
legal  rights  and  duties  arising  therefrom,  must  be  left  entirely 
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to  the  courts.  While  this  doctrine  has  been  uniformly  recog- 
nized as  correct  when  thus  stated  in  an  abstract  and  general 
manner,  it  has  sometimes  been  overlooked  or  disregarded  in 
passing  upon  the  sufficiency  and  regularity  of  particular  plead- 
ings. Whether  those  decisions  which  have  permitted  the  com- 
mon counts  to  be  used  as  good  complaints  or  petitions,  and  those 
which  have  required  the  promise  impUed  by  law  to  be  expressly 
averred  as  though  actually  made,  are  in  conformity  with  this 
doctrine,  will  be  considered  in  subsequent  paragraphs,  and  the 
various  cases  bearing  upon  the  question  will  be  cited  and  dis- 
cussed. It  is  sufficient  for  my  present  purpose  to  state  the 
doctrine  in  its  general  form,  and  to  reserve  its  application  for 
another  portion  of  the  chapter. 

§  424.  *530.  Cases  Supporting  Doctrine  that  Facts,  not  Xiegal 
Conclusions,  are  to  be  stated.  As  the  foregoing  analysis  has  been 
exclusively  based  upon  the  text  of  the  codes,  I  shall  now  test 
the  correctness  of  its  conclusions,  and  illustrate  the  extent  and 
application  of  its  general  doctrines,  by  a  reference  to  the  decided 
cases,  following  in  the  arrangement  of  the  subject-matter  the 
order  already  adopted.  The  rule  that  facts  alone  are  to  be 
stated,  to  the  exclusion  of  law  and  of  the  legal  rights  and  duties 
of  the  parties,  has  been  uniformly  accepted  by  the  courts,  and 
has  been  enforced  in  every  variety  of  issues  and  of  special  cir- 
cumstajices.  In  a  very  recent  decision,  this  general  doctrine  was 
expressed  in  the  following  language:  ^'Matter  of  law  is  never 
matter  to  be  alleged  in  pleading.  No  issue  can  be  framed  upon 
an  allegation  as  to  the  law.  Facts  only  are  pleadable,  and  upon 
them  without  allegation  the  courts  pronounce  and  apply  the  law. 
This  is  true  alike  in  respect  to  statutes  and  to  the  common  law.''  ^ 

^  People  V.  Marlboro  H.  Com'rs,  54  of  the  law/'  and  thoD  adds  the  language 

N.  Y.  276,  279.    The  qaeetion  was  as  to  quoted  in  the  text    See  also  Common- 

the  validity  of  a  certain   statute.    The  wealth  v.  Cook,  8  Bush,  220,  224 ;  Clark 

defendants,   in    their  pleading,  had  ad-  v.  Lineberger,  44  Ind.  223,  228,  229.    The 

mitted  its  validitj,  and  that   they  were  material,  issuable  facts,  not  mere  legal  or 

required  by  it  to  do  the  acts  sought  to  be  other  conclusions,  —  as  illustrations    see 

enforced  by  the  action,  and  had  nowhere  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Keller, 

raised  any  objection  on  the  record.    The  49  Ind.  211  (in  a  complaint  in  an  action 

adverse  party  claimed  that  this  admission  against  a  railroad   for  killing  plaintiff's 

precluded  the  defendants  from  raising  the  cattle  which  got  on  the  track,  it  is  not 

question  at  the  argument.     Johnson  J.  sufficient  to  allege,  in   reference  to  the 

said:     "The  objection  to  its  [this  ques-  fencing  of  the  track,  "that  the  said  rail- 

tioQ]  being  raised  is  that  the  defendants  road  was  not  at  the  time  and  place  said 

have,  in  pleading,  admitted  the  obligation  animals  were  killed  fenced  in  by  said  de- 

36 
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Among  the  allegations  which  have  been  condemned  as  legal  cod- 
elusions,  and  for  that  reason  as  forming  no  material  issue,  and 
which  have  been  rejected  as  failing  to  state  any  element  of  a 
cause  of  action,  the  following  are  given  as  illustrations:  in  an 
action  to  dissolve  a  partnership,  for  an  accounting,  etc.,  the 
averment  that  on  a  day  named,  and  for  a  long  time  preTioos 
thereto,  the  defendant  and  the  plaintiffs  ^^were  partners  doing 
business  under  the  firm  name  of  T.  &  C. ; ''  ^  in  an  action  to 
restrain  the  removal  of  a  coimty  seat  under  a  statute  which  vas 
claimed  to  be  special  and  therefore  void,  the  allegation  that  ^said 
act  is  a  special  law  in  a  case  where  a  general  law  of  uniform 
operation  throughout  the  State  exists,  and  can  be  made  appli- 
cable;"^  in  an  action  apparently  to  recover  damages  for  the 
wrongful  interference  with  the  plaintiff's  possession  of  certain 

fendant  in  manner  and  form  as  in  the  Orr's  A88*n  (Kj.  18S6),  1  S.  W.  Rep.  59i; 

statute    provided  ") ;    Tronson  v.  Union  McEntee  v.  Cook,  76  Cal.  187 ;  Bowers  r. 

Lumb.  Co.,  88  Wis.  202  (in  an  action  of  Smith  (Mo.  1892),  20  &  W.  Rep.  lOi; 

replevin  the  averments  that  "the  taking  Johnson  v.  Vance,  86  CaL  128  (allegAzioB 

[by  defendant]  was  wrongful,  and  the  de-  that  plaintiff  is  **  owner  in  fee  simple  '*  '"i 

tention  unjust,"  are  mere  propositions  of  property  in  dispute  is  statement  of  tnaln- 

law);  Page  v,  Kennan,  38  Wis.  320  (in  mate  fact,  not  of  a  conclusion  of  law);  Go> 

an  action  to  quiet  title  to  land  the  com-  ing  v.  Dinwiddie,  86  CaL  633 ;  Mitchell  r. 

plaint  alleged  that  defendant  claimed  un-  Clinton,  99  Mo.  153.    The  complaint  D9^ii 

der  certain  deeds,  and  that  her  '*  claim  never  anticipate  any  defences  which  msj 

is  without  foundation  in  law,"  and  "  that  be  set  up  in  the  answer,  nor  contain  alk- 

she  has  no  legal  claim  or  lien  upon  or  gations  to  meet  them.    Cafiin  v.  Tansng. 

title  or  interest  in  or  to  the  laud ; "  held,  7  Hun,  223 ;  Metrop.L.  Ina. Co.  r. Meeker. 

a  mere  legal    conclusion,  and  insufficient  85  N.  Y.  614 ;  Cohen  v.  Contineatal  L 

to    show  the    invalidity  of    defendant's  Ins.  Co.,  69  id.  300,  304 ;  Roth  r.  Fshipr. 

title) ;  Surginer  v.  Paddock,  31  Ark.  528 ;  27  Barb.  652 ;  Kayser  9.  Sichd,  34  id.  89; 

Schilling  v.  Bomiuger,  4  Col.  100 ;  Clay  Bliss  v.  Cottle,  32  id.  322 ;  Wygawi  r. 

Co.  V.  Simonsen,  1  Dak.  403,  430 ;  Scott  t;.  Sichel,  3  Keyes,  120. 
Bobards,  67  Mo.  289 ;  Botey  v,  Griswold,  ^  Groves  v.  Tallman,  8  Nev.  171   A 

2  Mont.  447 ;  Peterson  v.  Roach,  32  Ohio  general  demurrer  to  the  ccnnphim  ^r» 

St.  374 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v,  sustained,  the  court  h<dding  that  thif  a:ie- 

Moore,  33  id.  384 ;  Scott  v.  B.  &  S.  W.  R.  gation  was  a  mere  conclusion  of  law,  ifrl 

Co.,  52  Iowa,  18;    Cooper  V.French,  .'i2  that  the  executed  agreement  of  paItae^ 

id.  531;  Ockenden  v.  Barnes,  43  id.  615;  ship  should  have  been  set  forth.    Tbe 

Northern  Ean.  T.  Co.  v,  Oswald,  18  Kan.  decision,  as  it  seems  to  me,  is  entiielr 

336;  Sheridan  v.  Jackson,  72  N.  T.  170,  wrong:  the  plaintiff  had  stated  tbe iso- 

173 ;  Stack  v.  Beach,  74  Ind.  571 ;  Leach  able  fact,  while  the  conrt  demanded  the 

o.  Rhodes,  49   lod.  291  (in  action  on  a  evidence:  there  may  have  been  no  wiittan 

contract  a  general  averment  that  there  contract  of   partnership.    See  Kdser  r. 

was  a  full  and  valuable  consideration,  is  a  Henry,  48  Ind.  37,  which  fully  sostaiss 

mere  conclusion  of  law,  and  not  sufficient;  the  views  expressed  in  this  note. 
aed  qu.  is  not  this  the  isswiJbU  allegation  of         ^  Evans  r.  Job,  8  Nev.  322,  tbe  cmft 

fact  ? ) ;  Moore  r.   Hobbs,  79  N.  C.  535 ;  fhrther  holding  that,  when  tbe  roapUiot 

Estate    of  David  Gharky,  57  Cal.  274 ;  alleges  a  mere  conclnsion  of  law,  bo  u* 

Payne  v.  McKinley,  54  id.  532 ;   Fite  v.  swer  to  such  allegation  is  necessary. 
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land,  the  averment  that  the  plaintifiE  ^^was  entitled  to  the  ex- 
clusive possession  of"  the  premises  in  question;^  in  an  action 
a.gain8t  a  subscriber  to  the  stock  of  a  corporation  to  be  organ- 
ized, brought  to  recover  the  amount  of  his  subscription,  an 
averment  that  the  '^company  was  legally  organized,  into  which 
organization  the  defendant  entered."^ 

§  4^5.   *  531.    Bame  Subject    Also,  in  an  action  to  recover  on 
a  policy  of  fire  insurance,  by  the  terms  of  which  the  sum  assured 
did  not  become  payable  until  certain  acts  had  been  done  by  the 
plaintiff  as  conditions  precedent,  an  averment  merely  '^  that  the 
whole  of  said  sum  is  now  due ; "  ^  in  an  action  to  restrain  the  col- 
lection of  a  tax  on  the  plaintiff's  land,  an  allegation  that  the 
land  *'^  is  by  the  laws  of  the  State  exempt  from  taxation ; "  ^  in  a 
suit  to  recover  a  stock  subscription  to  a  corporation,  an  allega* 
tion  that  the  party  became  a  subscriber  to  the  capital  stock  ^^  by 
signing  and  delivering"  a  specified  agreement;^  an  allegation 
^^  that  the  title  of  the  plaintiff  to  said  lots  by  virtue  of  said  tax 
sale  is  invalid,  from  an  irregularity  in  the  notice  of  such  tax 
sale ;  *'  ^  in  an  action  to  set  aside  a  judgment  for  a  tax,  an  allega- 
tion "  that  no  notice  was  given  of  the  said  proceedings,  or  any 
of  them,"  which  resulted  in  the  tax;^  in  an  action  brought  to 
recover  land  claimed  by  inheritance  from  a  former  owner,  the 
allegation  that  the  plaintiff  was  '^one  of   the  heirs  of"  such 


1  Garner  v.  McCnllongh,  48  Mo.  318. 
The  petition  did  not  state  that  the  plain- 
tiff was  or  had  ever  heen  in^posaeasion, 
and  failed  to  disclose  the  nature  of  his 
claim  or  the  soarce  of  his  right,  the 
allegation  quoted  being  the  sole  asser- 
tion of  a  right  in  the  land.  It  was  held 
that  no  cause  of  action  was  stated,  and  all 
evidence  should  be  excluded  at  the  trial, 
although  the  defendant  had  answered. 

«  Hain  v.  N.  W.  Gravel  R.  Co.,  41  Ind. 
196.  This  averment  was  held  to  have 
raised  no  issue,  citing  Indianapolis,  C.  & 
L.  R.  Co.  V.  Robinson,  35  Ind.  380. 

*  Dovle  r.  Phoenix  Ins.  Co.,  44  CaL 
264,  268.  The  court  having  decided  that 
the  complaint  did  not  sufficiently  aver  a 
performance  of  the  conditions  precedent 
by  the  plaintiff,  and  so  failed  to  state  a 
cause  of  action,  added :  **  The  allegation 
that  'the  sum  is  now  due'  may  be  laid 
out  of  the  case,  inasmuch  as  that  is  a 
conclusion  of  law  merely." 


*  Quinney  v.  Stockbridge,  33  Wis.  505. 
There  was  no  other  statement  showing 
that  the  land  was  exempt ;  and,  in  order 
that  it  should  be  so,  certain  special  cir- 
cumstances must  have  existed.  The 
averment  was  held  to  be  of  no  force  what- 
ever, unless  accompanied  by  allegations 
of  the  proper  facts;  and  a  preliminary 
injunction  was  therefore  dissolved  upon 
the  complaint  alone. 

«  Wheeler  v.  Floral  Mill  Co.,  9  Nev. 
254,  258.  In  an  action  against  the  com- 
pany, it  set  up  the  demand  mentioned  in 
the  text  as  a  set-off  or  counter-claim,  al- 
leging the  plaintiff's  liability  in  the  man- 
ner described.  A  judgment  in  favor  of 
the  defendant  was  reversed,  because  there 
was  no  averment  in  the  answer  which 
made  out  a  cause  of  action,  citing  Barron 
V.  Frink,  30  Cal.  486 ;  Burnett  v.  Stearns, 
33  Cal.  473. 

«  Webb  r.  Bidwell,  15  Minn.  479,  485. 

7  Stokes  V.  Geddes,  46  Cal.  17. 
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former  owner;*  in  an  action  on  a  contract  where  the  defendant's 
liability  depended  upon  the  performance  of  certain  conditions 
precedent  by  a  third  person,  the  mere  allegation,  without  stating 
any  performance  by  such  person,  that  "  the  defendant  neglected 
and  refused"  to  perform  the  stipulated  act  on  his  part  ^accord- 
ing to  the  terms  of  said  agreement.'*^    The  law  of  another  State 
or  country,  however,  is  regarded,  for  purposes  of  pleading,  as 
matter  of  fact,  and  must  be  averred  with  so  much  distinctness 
and  particularity  that  the  court  may,  from  the  statement  alone, 
judge  of  its  operation  and  effect  upon  the  issues  presented  in 
the  cause.     Thus,  in  an  action  upon  a  note  executed  and  made 
payable  in  Illinois,  the  allegation,  ^Hhat  by  the  law  of  Illinois 
the  defendant  was  indebted  to  the  plaintiff  in  the  amount  of  such 
note,"  was  held  insufficient  to  admit  evidence  of  what  the  Illinois 
law  is  in  reference  to  the  subject-matter.^    In  Indiana  the  aver- 
ment, that  the  defendant  '^  is  indebted "  to  the   plaintiff  in  a 
specified  amount,  is  held  to  be  sufficient.     This  ruling,  however, 
is  not  based  upon  the  general  principles  of  pleading  announced  br 
the  codes,  but  upon  certain  short  forms  authorized  by  the  legis- 
lature, which  were  copied  from  the  ancient  common  counts  in 
assumpsit.^     Examples  similar  to  the  foregoing  might  be  indefi- 
nitely multiplied ;  but  these  are  sufficient  to  illustrate  the  action 
of  the  courts,  and  to  show  how  firmly  they  have  adhered  to  the 
doctrine  that  facts,  and  not  law,  must  be  alleged,  and  that  the 
averments  of  legal  conclusions  without  the  fects  from  which  thej 
have  arisen  form  no  issues,  state  no  causes  of  action,  admit  no 
evidence,  and  do  not  even  support  a  verdict  or  judgment,  —  in 
short,  that  they  are  mere  nullities.* 

^  Larue  v.  Hays,  7  Bush,  50,  53.    This  doctrine  or  rule  relied  upon  most  be  foDr 

allegation  was   held   not  to  be  admitted  and  accurately  stated  in  the  pleading.  Sec 

by  a  failure  to  deny  it,  citing  Banks  v.  Woolsey  v.  WiUiams,  34  Iowa,  413,415. 
Johnson,  4  J.  J.  Marsh.  649;  Currie  v.         *  Johnson  v.    Kilgore,    39   Ind.  U7. 

Fowler,  5  J.  J.  Marsh.  145.  These  statutory  forms,  in  my  opiskiB. 

3  Wilson  17.  Clark,  20  Minn.  367,  369.  violate    the   fundamental    principles  U 

This  was  declared  to  be  a  mere  conclu-  pleading  adopted  by  the   reformed  jvo- 

sion  of  Inw ;  and  as  no  facts  were  stated  cednre,  more  so  eren  than  the  incieot 

from  which  it  could  be  inferred,  it  was  a  common  counts.    This  question  will  be 

nullity.  particularly  exaqdned  in    a  subseqaent 

*  Roots  V.  Merriwether,  8  Bush,  397,  paragraph. 
401 .    As  a  foreign  law  is  a  matter  of  fact, 

the  court  does  not  take  judicial  notice  of         *  rFaeU,  not  JLmgai  Comelu»i*M» 

it,  and  if  different  from  that  of  the  forum,  »*<>««  *«  pUaded. 
and  if  it  must  be  invoked  in  order  to  make         Upon  this  general  proposition,  aoii  is 

out  the  cause  of  action,  the  particular  support  thereof,  see  the  following  emu 
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§  426.   *532.    Cases  Sapportlng  Doctrine  that  Material,  not  Pro- 
bative, Facts  are  to  be  stated.    Pursuing  the  oi-der  before  indi- 

Winter  (1901),  135  Cal.  289,  67  Fac.  772. 
See  also  Smith  v.  Kaufman  (1895),  3  Okla. 
568, 41  Pac.  722.  A  legal  conclusion  ren- 
ders the  pleading  liable  to  attack  by 
motion  to  make  more  definite  and  certain  : 
Griffith  «.  Wright  (1899),  21  Wash.  494, 
58  Pac.  582.  A  pleading  containing  only 
conclasions  of  law  is  to  be  regarded  as 
irrelevant,  interposed  for  delay  only,  and 
may  be  stricken  out  on  motion :  Dennis  v. 
Nelson  (1893),  55  Minn.  144,  56  N.  W.  589. 

A  mixed  statement  of  fact  and  legal 
conclusion  may  properly  be  pleaded  :  Liv- 
ingstone V.  Ruff  (1903),  65  S.  C.  284,  43 
8.  E.  678,  quoting  with  approval  Clarke  i\ 
Railroad  Co.,  28  Minn.  71.  So,  also, 
facts,  together  with  the  conclusion  which 
the  law  implies  from  them,  may  both 
properly  be  pleaded :  Wetmore  v.  Cronch 
(1899).  150  Mo.  671,  51  S.  W.  738.  But 
it  was  held  in  Manry  v.  Waxelbaum  Co. 
(1899),  108  Ga.  14,  33*  S.  E.  701,  that  where 
a  written  instrument  is  sued  upon,  allegar 
tions  in  the  petition  which  merely  sought 
to  construe  it  were  properly  stricken  out. 

Facts  or  conclusions  which  are  pre- 
sumed or  necessarily  implied  from  facts 
pleaded,  need  not  be  alleged :  City  of 
Brookfield  v.  Tooey  (1897),  141  Mo.  619, 
43  S.  W.  387 ;  Hartford  Fire  Ins.  Co.  v. 
Kahn  (1893),  4  Wyo.  364,  34  Pac.  895; 
Bishop  V.  Middleton  (1894).  43  Neb.  10,  61 
N.  W.  129 ;  Henke  o.  Eureka  Endowment 
Ass'n  (1893),  100  Cal.  429,  34  Pac.  1089 ; 
McMurray-Judge,  etc.  Co.  v.  City  of  St. 
Louis  (1896),  138  Mo.  608,  39  S.  W.  467  ; 
Lord  V.  Russell  (1894),  64  Conn.  86.  29 
Atl.  242 ;  Pyle  v.  Peyton  (1896),  146  Ind. 
90,  44  N.  £.  925. 

Conclusions  of  Fact,  Allegations  of  con- 
clusions of  fact  cannot  avail  unless  they 
are  accompanied  by  statements  of  the 
facts  themselves  from  which  the  court 
may  draw  the  conclusions:  Longshore 
Printing  Co.  v,  Howell  (1894),  26  Ore.  527, 
38  Pac.  547 ;  Bordeaux  v.  Greene  (1899), 
22  Mont  254,  56  Pac.  218.  When  so  ac- 
companied they  are  useful  as  indicating 
the  pleader's  theory  of  his  case  :  Robinson 
t;.  Berkey  (1896),  100  la.  136,  69  N.  W.  433. 
Conclusions  do  not  limit  the  evidence 
which  is  admissible:  AUend  i;.  Spokane 
Falls,  etc  Ry.  Co.  (1899),  21  Wash.  324, 


Wabaska  Electric  Co.  v.  City  of  Wymore 
(190O),  60  Neb.  199,  82  N.  W.626;  Wood- 
ward V.  State  (1899),  58  Neb.  598,  79 
^;.  W.  164 ;  State  ex  reL  v.  Osbom  (1900), 

60  Neb.  415,  83  N.  W.  357;  Blakeslee  v, 
Miasoari  Pac.  Ry.  Co.  (1894),  43  Neb.  61, 

61  N.  W.  118;  Robinson  V.  Berkey  (1896), 
100  la.  136, 69  N.  W.  433 ;  Dennis  v.  Nelson 
(1893  U  55  Minn.  144, 56  N.W.  589;  Poland 
V.  Town  of  Frankton  (1895),  142  Ind.  546, 
41  N.  E.  1031 ;  Davis  v,  Clements  (1897), 
148  Ind.  605,  47  N.  £.  1056;  Lanier  v. 
Union  Mortgage  Co.  (1897),  64  Ark.  39, 
40  8.  W.  466;  Mallinckrodt  Chemical 
Works  V.  Nemnich  (1902),  169  Mo.  388, 
69  S.  W.  355  ;  Livingstone  i?.  Ruff  (1903), 
65  S.  C.  284, 43  S.  E.  678 ;  First  Nat.  Bank 
p.  Myers  (1895),  44  Neb.  306,  62  N.  W. 
459. 

But  a  pleading  is  not  rendered  insuffi- 
cient because  in  addition  to  averments  of 
fact  there  are  also  conclusions  of  law: 
Nourse  v.  Weitz  (1903),  —  la.  — ,  95  N.  W. 
251. 

An  averment  of  a  legal  conclusion  is 
not  admitted  by  demurrer  nor  by  failure 
to  deny  it:  Lanier  v.  Union  Mortgage 
Co.  (1897),  64  Ark.  39,  40  S.  W.  466; 
Greer  v.  Latimer  (1896),  47  S.  C.  176,  25 
S.  E.  136;  State  v.  Ramsey  (1897),  50 
Neb.  166, 69  N.  W.  758 ;  Markey  v.  School 
District  (1899),  58  Neb.  479,  78  N.  W.  932 ; 
Hoyer  v,  Ludington  (1898),  100  Wis.  441, 
76  N.  W.  348;  Knappv.  St.  Louis  (1900), 
156  Mo.  343,  56  S.  W.  1102 ;  Bogaard  v. 
Ind.Dist.of  Plainview  (1895),  93  la.  269, 
61  N.  W.  859;  Peake  v.  Buell  (1895),  90 
Wis.  508,  63  N.  W.  1053;  Edwards  v. 
Smith  (1897),  102  Ga.  19,  29  S.  £.  129. 

The  objection  that  some  of  the  allega- 
tions of  the  complaint  are  mere  legal 
conclnsions  is  one  of  form  rather  than  sub- 
stance, and  does  not  render  the  pleading 
subject  to  a  demurrer  for  want  of  facts : 
Harris  v.  Halverson  (1901),  23  Wash. 
779,  63  Pac.  549.  But  in  Mallinckrodt 
Chem.  Works  v.  Nemnich  (1902),  169  Mo. 
388,  69  S.  W.  355,  it  was  held  that  a  legal 
conclusion  rendered  a  pleading  obnoxious 
to  attack  by  general  demurrer.  Same 
rule  stated  iff  Ryan  v,  Holliday  (1895), 
110  Cal.  335,  42  Pac  891,  but  this  case 
was   expressly  overruled  by  Penrose  ff. 
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cated,  the  following  cases  will  explain  and  illustrate  the  second 
doctrine  that  the  principal,  material,  and  issuable  facts  must  be 

58Pac244.    Specific  facts  control  general  33  Pac.  31.    That  a  jndgment  was  pnv 

Btatementsof  fact: Frainv.Biirgett(  1898),  cured  bj  frand  and  ia  oontnurf  to  law: 

152  Ind.  55,  50  N.  E.  873.  Thomas   v.  Markinann  (1895).  43   Ne^. 

Instances  of  Allegations  Held  to  be  Con-  823,  62  N.  W.  206.    That  the  ezecatioii  of 

elusions  of  Law.  a  deed  was  procured  by  fraud :  First  Xa£. 

That  money  is   due:    Creecy  v.   Joy  Bank  of  Sutton  v.  Grosshans  (1901),  61 

(1901),  40  Ore.  28,  66  Pac.  295 ;  ^Penrose  v.  Neb.  575,  85  N.  W.  592.    In  an  adioo  by 

Av  inter  (1901),  135  CaL  289,  67  Pac.  772;  a  mortgagor  to  recover  a  snrplos  left  ia 

^Kyan  v.  HolUday  (1895),  1 10  Cal.  335,  42  the  hands  of  the  sheriff,  an  allegation  that 

Pac.  891;  Richards  v.  Lake  View  Land  "  the  remaining  $51  arising  from  said  lak, 

Co.   (1897),  115  CaK  642,  47  Pac  683;  as  aforesaid,  is  surplus  payable  to  pUintiiT, 

Baldwin  v.  Burt  (1895),  43  Neb.  245,  61  ip^ho   is  entitled  to   the  same  as  mort- 

N.    W.  601.    "That  a  note  is  a  wife's  gagor,  and  by  virtue  of  a  deed  of  oooTey- 

separate  estate :  "  Leahy  v.  Leahy  (1895),  anoe  of  said  property  so  sold,  to  her  maJe 

97  Ky.  59,  29  S.  W.  852.    That  a  wife,  as  and  delivered  by  said  Arthur  W.  Gyde: " 

sole  heir  of  her  husband,  owns  a  cause  of  Clyde  v.  Johnson  (1894),  4  N.  D.  92,  59 

action:   Battles  v,  De  Baun  (1903),  116  N.  W.  512.    That  it  was  defendant's  duty 

Wis.  323,  93  N.  W.  5.    The  allegations  in  to  erect  and  maintain  guards  over  a  cenain 

the  petition  that  the  ordinance  in  question  window:  Peake  v.  Buell  (1895),  90  Wis. 

was  passed.  "  without  any  legal  warrant  or  ■  508,  63  N.  W.  1053.    That  a  pole,  which 

authority  therefor ; "  that  "  the  passage  of  caused  personal  injuries,  was  "  too  near 

said  ordinance  wa8  a  violation  by  the  city  the  track  :  "    Blackstone    o.   Centnl  of 

of  its  duties  as  trustee;"  that  "the  use  (Georgia  Ry.  0>.  (1898),  105  Ga.  3M,  31 

by  the  chemical  company  of  the  vacated  S.  E.  90.    That  the  plaintiff  had  "  oaad 

portions  of  the  street  is  wholly  illegal ;  "  all  the  dUigence  he  could  :  "  Edwards  r. 

that  "  plaintiff  has  no  adequate  remedy  at  Smith  (1897),  102  Ga.  19,  29  S.  E.  1S9. 

law ;  "  that  the  *'  damages  of  plaintiff  are  That  a  certain  fence  is  liable  to  be  blovi 

irreparable,"  are   merely  conclusions  of  over  on  plaintiff  s  buildings :  Bordeaux  r. 

law  and  not  averments  of  facts:  Knapp  Greene  (1899),  22  Mont  254,  56  Pae.  21  & 
V.  St.  Louis  (1900),  156  Mo.  343,  56  S.  W.  That  a  corporation  is  the  successor  of 

1102.     See  also  State  ex    rel.  v.  Wood  another,  assumed  all  its  liabilities,  aod  if 

(1900),  155  Mo.  425,  56  S.  W^  474,  where  liable  for  the  payment  of  the  obl^gati-iitf 

same  rule  is  stated  respecting  allegation  suedon:  Rhorerv.  MiddlesboroC^.  (189^), 

of  irreparable  injury.    That  there  was  no  103  Ky.  146, 44  S.  W.  448.  That  the  *"  sud 

legal  and  sufficient  levy  of  taxes :  Weston  P.  W.  Smith  is  not  now  or  never  has  ben 

V.  Meyers  (1895),  45  Neb.  95,  63  N.  W.  legally  appointed  assignee  for  J.  A.  New- 

U7.    That  the  tax  deed  under  which  de-  kirk :  "  Smith  v.  Kaufman  (1895),  3  Okh. 

fendant  claims  is  void,  because  the  officers  568,  41  Pac.  722.     That  defendant's  ie> 

who  made  the  assessment  and  executed  fusal  to  transmit  the  message  tendered 

the  deed   were  legally  disqualified,  and  was    "without     reasonable     grouodi:" 

failed  to  publish  proper  notice:  O'llara  v,  Kirby  v.  Western  Union  TeL  Co.  (18931, 

Parker  (1895).  27  Ore.  156,  39  Pac.  1004;  4  S.  D.  463,  57  N.  W.  202.    Thatddeini- 

Shannon  v.  Portland  (1900),  38  Ore.  382,  ant  put  it  absolutely  out  of  his  power  to 

62  Pac.  50.    An  allegation,  in  an  action  to  perform  his  contract :  Garberius  r.  Robeiti 

enjoin  the  collection  of  a  certain  tax,  that  (1895),  109  CaL  125,  41  Fac  857.    That 

"  the  said  board  of  directors  has  no  juris-  "  plaintiff  is  not  an  innocent  holder  for 

diction    or    power    to    appropriate    said  valae  of  said  note:  *'    Voorhees  r.  Fisher 

money    for   said     proposed     highway:"  (1893),  9  Utah,  303,  34  Pac  64.    Thst 

Bogaard  v.  Jad.  Dist.  of  Plainview  (1895),  plaintiff  has  a  lien  on  certain  cattle:  Hill 

93  la.  269,  61  N.   W.  859.    That  a  sale  r.  Campbell  Commission  Co.  (1898).  S4 

was  made  fraudulently  for  the  purpose  of  Neb.  59,  74  N.  W.  388.    That  plaiatiH 

hindering,  delaying  and  defrauding  credit-  has  a  special  ownership  in  ceitain  pr^p- 

ors:  Cone  v.  Ivinson  (1893),  4  Wyo.  203,  erty:    Griffing  r.  Curtis  (1897J,  50  Xeh. 
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pleaded,  and  not  the  details  of  evidentiary  or  probative  matter 

from    which  the  existence  of  the  final  facts  is  inferred.     The 

language  employed  by  the  court  in  an  action  brought  to  restrain 

the  execution  of  tax  deeds  of  the  plaintiff's  land,  on  account  of 

illegality  in  the  proceedings,  furnishes  a  very  instructive  example 

of  such  averments:   ^^The  plaintiff  relied  upon  the  absence  of 

preliminary  proceedings  essential  to  the  validity  of  the  tax  sales. 

But  instead  of  averring,  either  of  his  own  knowledge  or  upon 

information  and  belief,  that  such  proceedings  were  not  had,  he 

only  averred  that  he  had  searched  in  the  proper  offices  for  the 

evidence  that  they  were  had,  and  failed  to  find  it.     The  only 

issue  that  could  be  made  upon  such  an  allegation  would   be 

whether  he  had  searched  and  found  the  evidence  or  not,  which 

would  be  entirely  immHterial."^    In  pleading  certain  classes  of 

334,  69  N.  W.  964.    That  certain  acts  of  260.    "That  the  plaintiff  is  the  owner 

an  agent  were  within  the  apparent  scope  and  that  the  property  is  her  sole  and 

of  his  employment :  Hoyer  v.  Ladington  separate    property : "    Kemp  v.    Folsom 

(1898),    too    Wis.  441,   76   N.    W.    348.  (1896).  14  Wash.  16,  43  Pac.  1100.     That 

That  a  contract  was  not  one  for  the  sale  "  he  waived  demand  and  notice : "  Bay 

of  goods,  hut  merely  an  agreement  as  to  View  Brewing  Co.  i;.  Gmhb  (1901),  24 

prices  which  should  be  paid  for  goods  Wash.  163,  63  Pac.  1091.    That  title  to 

ordered  from  time  to  time :  Gipps  Brew-  land  is  in  the  United  States  and  is  not 

ing  Co.  p.  De  France  (1894),  91  la.  108,  subject  to  taxation:  Mo.  Pac.  Ry.  Co.  v, 

58  N.  W.  1087.    That  plaintiff  is  lessee  of  Henrie  (1901),  63  Kan.  330,  65  Pac.  665 ; 

premises  and  entitled  to  possession  and  to  Security  Co.  v.  Harper  County  (1901),  63 

the  rents  payable  from  tenants:  Harris  v.  Kan.  351,  65  Pac.  660.    That  defendant 

Halverson  (1 901),  23  Wash.  779,  63  Pac.  unlawfully  procured  the  arrest  of  plaintiff : 

549.    That  certain  assessments  were  duly  Reynolds  v.  Price  (1900),  Ky.,  56  S.  W. 

levied :  Harlow  v.  Supreme  Lodge  (1901),  502.    That  an  assessment  was  duly  made 

Ky.,  62  S.  W.  1030.    That  a  plat  did  not  and  that  notice  thereof  was  duly  given  to 

contain  a  dedication  to  the  public  use  of  the  assured':    Miles  v.  Mutual    Reserve 

certain  streets,  etc. :  Belle vue  Imp.  Co.  l\  Fund  Life  Ass'n  (1901),  108  Wis.  421,  84 

Kayser  (1903),—  Neb.  — ,  95  N.  W.  499.  N.  W.  159,  criticising  Am.  M.  A.  Soc.  v. 

That  the  Constitution  requires  every  bill  Helbum,  85  Ky.   1,  where  the  contrary 

to  be  read  by  sections  on  three  several  was  held.     That  a  warrant  was  duly  and 

days,  unless  the  several  readings  are  dis-  legally  signed  :  Stephens  r.  Spokane  (1895), 

pensed  with  by  two-thirds  vote:  Landest;.  11  Wash.  41,  39  Pac.  266.    That  the  debt 

State  (1903),  —  Ind.  — ,  67  N.  E.  189.  sued  on  is  the  same  debt  evidenced  by  a 

Instances  of  AUegationa  Held  not  to  be  certain  note:  Shirley t?.  Stephenson (1898), 

Conclusions  of  Law.  104  Ky.  518,  47  S.  W.  581.J 

That  defendant  waived  the   non-pay-  ^  Rogers  v.  Milwaukee,  13  Wis.  610, 

ment  of  the  entire  stock  :  MacFarland  v,  611.    If  the  plaintiff  had  alleged  that  the 

West  Side  Improvement  Ass'n  (1898),  56  proceedings  in  question  had  been  omitted, 

Neb.  277,  76  N.  W.  584.    In  a  suit  to  en-  the  facts  stated  by  him  would  have  l)een 

force  payment  of  city  warrants,  an  allega-  proper  evidence  in  support  of  the  aver- 

tion  that  the  warrants  "  were  registered  ment.    This  case  exhibits  very  clearly  the 

for  payment  according  to  law  by  the"  distinction  between  the  ultimate  issuable 

city  treasurer  "at  the  dates  of  their  re-  fact  which  cannot  be  changed  in  order 

upective  presentations :  "  Freeman  v.  City  to  make  out  a  given  cause  of  action,  and 

of  Huron  (1897),  10  S.  D.  368,  73  N.  W.  the  probative  matter  by  which  such  fact 
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issues,  it  is  undoubtedly  difficult  sometimes  to  discriminate 
between  the  final  facts  and  the  probative  matter.  This  is  espe- 
cially true  in  charging  fraud,  which  must  almost  invariaUy 
consist  of  many  different  circumstances,  some  affirmative  and 
some  negative;  but  the  rule  should  nevertheless  be  applied.  ^It 
is  not  necessaiy  nor  proper  for  the  pleader  to  set  out  all  the 
minute  facts  tending  to  establish  the  fraud ;  the  ultimate  facts, 
and  not  the  evidence,  should  be  pleaded/'^  An  allegation  of 
mere  evidentiary  matter,  and  not  an  ultimate  or  issuable  fact,  is 
surplusage;  it  need  not  be  controverted,  and  is  not  admitted  by 
a  failure  to  deny.  As  was  said  in  a  recent  decision,  ^the  matter 
averred  is  not  an  ultimate  fact;  that  is  to  say,  a  fact  which  is 
required  to  be  stated  in  a  complaint,  and  which,  if  not  denied  by 
the  answer,  would  stand  as  admitted ;  but  it  is  merely  matter  of 
evidence  which  might  be  stricken  out  of  the  complaint"*  If  in 
addition  to  the  issuable  or  material  facts  the  pleading  also  con- 
tains the  details  of  evidence  tending  to  establish  them,  these 
latter  averments  should  be  stricken  out  on  motion  as  surplusage.' 

is  established,  and  which  may  varj  ao-  ^zntimau,  not  rr^^niive  Wmctg,  to  »« 
cording  to  the  exigencies  of  the  case.  Of  aUeged* 
coarse  the  omission  of  the  preliminary  In  support  of  this  general  propositioat 
proceedings  mxut  be  proved,  but  it  could  see  the  following  cases :  Stewart  v.  An- 
be  proved  by  many  different  kinds  of  derson  (1900),  111  la.  329,  82  N.  W.  770; 
evidence.  This  distinction  is  a  certain  Durell  v,  Abbott  (1895),  6  Wja  265,  44 
test  by  which  to  determine  whether  any  Pac.647;  Markey  v.  School  Di^ct(1899\ 
given  fact  is  issuable  and  material,  or  is  58  Neb.  479,  78  N.  W.  932 ;  Bee  Publish- 
only  probative.  ing  Co.  v.  World  Pnbllshiog  Co.  (]90ut. 

1  Cowin  V,  Toole,  31  Iowa,  513.  516;  59  Neb.  713,  82  N.  W.  28;  McCarrille  r. 

Singleton  v.  Scott,  11  Iowa,  589.  Boyle  (1895),  89  Wis.  651.  62  N.  W.  517; 

>  Gates  V.  Salmon,  46  CaL  361,  379.  Stephens  o.  Spokane  (1895),  11  WaiL4l, 

See   also,  as  further  illustrations.  Clay  39  Pac.  266. 

Cy.  V.  Simonsen.  1  Dak.  403,  430;  Scott  Wh^t  nr^  TThi^t^  jc«w.* 

V.  Robards,  67  Mo.  289 ;  Terry  1;.  Musser,  **^'  ^  UltmaU  F<uU  f 

68  id.  477;  Cook  v.  Putnam  Co.,  70  id.  Meyer   v.    School    District  (1893),  4 

668 ;  Kansas  Pac.  Ry.  Co.  ».  McCormick,  S.  D.  420.  57  N.  W.  68:  "  Ar  ultimite  or 

20  Kan.  107 ;  Harris  v.  Hillegass,  54  Cal.  issuable  fact  in  a  pleading  is  one  esMDtia] 

463 ;  Elder  v.  Spinks.  53  id.  293  ;  Damb-  to  the  claim  or  defence,  and  which  csimot 

man  v.  White,  48  id.  439;   Schilling  v.  be  stricken  from  the  pleading  withoot 

Rominger,  4  Colo.  100  (mode  of  allegation  leaving  it  insufficient.    Such  issuable  fKt» 

in    equitable    actions).     The   complaint  quite  frequently  involve  a  legal  proposi- 

need  not  anticipate  and  meet  expected  tiun  also."    Atkinson  v.  Wabash  B.  R. 

defences.    Claflin  v.  Taussig,  7  Hun,  223,  Co.  (1895),  143  Ind.  501.  41  N.  E.  947: 

and  cases  cited ;  Metrop.  Life  Ins.  Co.  v.  The  test  of  the  materiality  of  aTermeots 

Meeker,  85  N.  Y.  614;   Cohen  r.  Conti-  is  whether  they  tend  to  constitate  a  cas^e 

nental  Life  Ins.  Co.,  69  id.  300,  304.  of  action  or  defence.    Culbertson  Iniptf- 

»  King  I?.  Enterprise  Ins.  Co.,  45  Ind.  ing,  etc  Co.  v.  Cox  (1897),  52  Neb.  W*. 

43  ;  Van  Schaick  v.  Farrow,  25  Ind.  310;  73  N.  W.  9:  "A  material  allegation  ii 

Lytle  V.  Lytle,  37  Ind.  281.  one  essential  to  a  claim  or  defence  which 
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There  is  a  class  of  allegations  which  are  necessary,  but  which 
are  not  issuable  in  the  ordinary  meaning  of  this  term  as  already 
defined,  —  that  is,  the  cause  of  action  is  not  defeated  by  a  failure 
to  proTe  them  as  averred,  and  an  omission  to  deny  them  does  not 

admit  their  truth,  but  still  they  must  be  stated,  and  a  complaint 
or  petition  would  be  insufficient,  or  at  least  incomplete,  without 
them*     This  class  includes  in  general  the  statements  of  time,^ 

cannot  be  stricken  from  the  pleading  with-  (1902),  63  Neb.  610,  88  N.  W.  673,  it  was 

oat  learing  it  insufficient."     McLean  v,  held  that  the  remedy  for  argumentative 

City  of  Lewiston  (1902),  Idaho,  69  Pac  pleading  was  by  motion,  not  demurrer. 

478 :     In    actions    for    negligence,   "  the  . , .    «-      ,  ,       >.  r%        •     « 

pleader  must  state  all  facts  necessary  to  ^<^'  «»«*"»  KnowUdgt  of  Opposite  Party. 

inform  the  defendant  of  all  acts  or  omis-  In  Brashear  v.  City  of  Madison  (1R95), 

sions  that  are  charged  against  the  defend-  142  Ind.  685, 36  N.  £.  252,  the  conrt  said : 

ant,  so  as  to  enable  him  to  make  a  fnU  "  The  true  rule,  as  we  understand  it,  is 

and  complete  defence  thereto."  that  facts  peculiarly  within  the  knowledge 

"  A  material  fact  not  alleged  is  pre-  of  the  party  against  whom  they  should  be 

Bumed  not  to  exist : "   Stillings  v.  Van  pleaded,  and  not  accessible  to  the  pleader, 

Allstine  (1902),  Neb.,  89  N.  W.  756.  may  be  dispensed  with,  but  this  may  not 

Tti    J-      V  'J  ^  ^^°^  without  showing  that  such  facts 

Consequences  of  Pleading  Lmdence,  ^^  ^  peculiarly  within  the  knowledge  of 

McCaughey  v,  Schuette  (1897),  117  Cal.  the  opposite  party,  and  not  accessible  to 

223,  46  Pac  666,  48  Pac  1088.     Where  ^^e  pleader.  .  .  .  Under  our  code,  the  bur^ 

ultimate  facts  are  not  pleaded  but  the  den  rests  upon  the  pleader  to  state  in  a 

complaint    contains   averments   of   such  plw°  ai»d  concise  manner  the  facts  re- 

evi.lentiary  facts  as  would,  if  proved,  au-  qa»ring  the  relief  demanded,  and  to  be 

thorize  the  conrt  in  finding  the  ultimate  excused  from  this  duty  he  must  aUege 

facts,  the  complaint  is  bad  on  general  that  such  facts  are  beyond  his  reach  and 

demurrer    for  want   of   sufficient   facts,  not  within  his  knowledge."] 

The  court  say,  •*  To  uphold  such  a  plead-  *  [Railway    Co.  v.  State   (1894),  59 

ing  is  to  encourage  prolixity  and  a  wide  Ark.  165,  26  S.  W.  824.    Where  plaintiff 

departure  from  that  definiteness,  certainty,  alleged,  in  suing  for  a  penalty,  that  on 

and  perspicuity  which  is  one  of  the  para-  the  24th  of  February,  1889,  at  about  11 

mount  objects  sought  to  be  enforced  by  o'clock  a.  m.,  the  defendant  on  a  certain 

the   code    system    of    pleading."     This  engine  of  a  passenger  train  going  south 

decision  seems  opposed  to  the  current  of  failed  to  ring  bell  or  sound  whistle,  and 

authority  and  is  not  warranted  by  the  proved  on  the  trial  that  in  the  spring  of 

previous    decisions    in    California.     The  1889,  on  a  certain  engine  of  a/wV/Af  erarn 

cases  dted  by  the  court  do  not  go  as  going  north  the  failure  occurred,  held  that 

far  as  this  case.  there  was  a  total  variance.     The  court 

But,  for  the  contrary  view,  see  Dilla-  discusses  the  allegation  and  proof  of  time, 

hunty  V,  Railway  Co.  (1894),  59  Ark.  629,  and  holds  that  the  plaintiff  must  make 

28  S.  W.  657.    In  this  case,  where  a  fact  such  allegation  specific  and  establish  it  by 

material  to  the  cause  of  action  was  not  proof,  in  order  to  advise  the  defendant 

alleged  as  such  in  the  complaint,  but  only  what  it  is  to  meet  on  the  trial     In  the 

evidence  of  such  fact  was  alleged,  a  demur-  following  cases  it  was  held  that  the  time 

rer  on  the  ground  that  it  did  not  state  was  immaterial,  and  need  not  be  proved  as 

facts  sufficient  to  constitute  a  cause  of  laid:  Bancroft  Co.  v.  Haslett  (1895),  106 

action  was  overruled.    It  was  held  that  Cal.  151, 89  Pac.  602  (date  of  conversion) ; 

tlie  proper  practice  was  to  interpose  a  Carrier  ».  Bernstein  (1898),  104  la.  572, 73 

motion  to  make  more  definite  and  certain.  N.  W.  1076  (date  of  illegal  sale  of  intoxi- 

SoinMisBoariP8cRy.Co.v..Hemingway  eating  liquors   in   action   for  penalty); 
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place, ^  value, ^  quantity,  amounts,^  and  the  like;  although,  under 
peculiar  circumstances,  the  allegation  of  any  one  of  these 
matters  may  become  in  every  sense  of  the  term  issuable  and 
material.  Ordinarily,  however,  this  is  not  so.  The  rule  thus 
given  prevailed  in  the  common-law  pleading,  and  has  not  been 
changed  by  the  new  procedure.  Thus,  for  example,  in  an  actioQ 
for  the  conversion  of  chattels,  the  statement  of  their  value  is  not 
issuable;  failure  to  deny  does  not  admit  its  truth,  nor  exclude 
evidence  as  to  the  real  value.* 

§  427.    *-533.    InatanceB  of  AUegatlons  Approved  or  Condemned 
by  the  Courts.     The  decisions  which  follow  in  this  and  one  or 
two  subsequent  paragraphs  are   cited  in  order  to  furnish  some 
examples  of  allegations  which  have  been  judicially  tested  and 
pronounced  sufficient  or  insufficient,  as  the  case  may  be.     A  few 
such  particular  instances  will  better  illustrate  the  general  doc- 
trine of  the  codes,  and  will  more  clearly  explain  the  requisite 
form  and  nature  of  issuable  ^nd  material  averments  than  can  be 
done  by  any  other  method,  either  of  description  or  of  argument 
In  an  action  upon  a  guaranty  of  a  note,  the  objection  was  raised 
by  the  defendant  that  the  complaint  failed  to  state  any  cause  of 
action.     It  set  out  a  note  payable  to  the  defendant  which  fell 
due  October  1,  1867,  and  alleged  "that  on  the  9th  of  October, 
1867  [after  it  was  due],  the  defendant,  for  value  received,  trans- 
ferred said  note  to  the  plaintiff,  and  then  and  there  guaranteed 
the  payment  thereof  by  his  written  guaranty,  indorsed  thereon  as 
follows:  'For  value  received,  I  hereby  guarantee  the  payment  of 
the  within  note  when  due,  October  9,  1867 ; '  and  although  said 
note  became  due  and  payable  before  the  commencement  of  this 
action,  yet  the  said  makers  of  said  note,  nor  the  said  defendant, 


Delsman  v.  Friedlander  (1901),  40  Ore.  33, 
66  Pac.  297  (date  of  execation  and  in- 
dorsement of  note  sned  on).  See  sabject 
Time  J  in  note  on  Necessity  and  Form  of 
Particular  Allegations,  p.  687.^ 

^  [|For  cases  holding  that  there- is  no 
material  variance  where  there  is  a  differ- 
ence between  the  place  alleged  and  that 
proved,  see  Barrett  v.  Village  of  Ham- 
mond (1894),  87  Wis.  654,  58  N.  W.  1053  ; 
Prewitt  V.  Missouri,  etc.  Ry.  Co.  (1896),  134 
Mo.  615,  36  S.  W.  667. 

For  cases  holding  that  such  difference 
does  constitute  a  material  variance,  see 


Cincinnati,  etc.  Rj.  Co.  v.  McLain  (1897). 
148  Ind.  188,  44  N.  £.  306;  Aosk  r.  Rail- 
way Co.  (1901),  10  N.  D.  215,  86  K.  W 
719;  Coulter  v.  Great  Northern  Rj.  C4\ 
(1896),  5  N.  D.  568,  67  N.  W.  1W6.] 

s  [Plumb  V.  Griffin  (1901),  74  Conn. 
132,  50  AtL  1 ;  Derrick  v.  Cole  (1894).  60 
Ark.  394,  30  S.  W.  760;  Campbell  r. 
Brosius  (1893),  36  Neb.  792,  55  N.  W. 
215] 

*  ODenn  o.  Peters  (1900),  36  Ore-  48^ 
59  Pac.  1109.] 

*  Chicago  &  S.  W.  R.  Co.  v.  N.  W.  0. 
Packet  Co.,  38  Iowa,  377,  382. 
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have  paid  the  same,  nor  any  part  thereof;  that  the  plaintiff  is 
the  owner  and  holder,"  etc.,  stating  the  amount  due,  and  making 
the  usual  demand  of  judgment.     The  defendant  claimed  that  the 
complaint  did  not  state  a  cause  of  action  because  it  failed  to 
allege  that  the  amount  due  is  due  on  the  note  and  guaranty  or 
on  the  guaranty,  or  from  the  defendant  to  the  plaintiff,  and 
failed  to  allege  that  the  maker  had  not  paid  the   note;  also 
because  the  guaranty  being  executed  after  the  note  became  due, 
and    stipulating   payment  when  dite^   is  impossible   and   void. 
After  disposing  of  the  last  objection  by  holding  that  the  guaranty 
was  payable  at  once,  the  court,  by  applying  the  rule  of  favorable 
construction  prescribed  by  the  code,  pronounced  the  complaint 
sufficient.^    In  an  action  against  a  railroad  company  for  killing 
the  plaintiff's  horses,  which  had  strayed  upon  the  track  and  been 
run  over,  the  only  negligence  charged  upon  the  defendant  at  the 
trial  was  in  reference  to  its  construction  and  maintaining  of  its 
fences  through  which  the  animals  escaped  and  reached  the  tmck. 
The  sole  allegation  of  the  complaint  was  that  the  defendant  *^so 
carelessly  and  negligently  ran  and  managed  the  said  locomotive 
and  cars,  and  the  said  railroad  track,  grounds,  and  fences,  that 
its   said   locomotive  and   cars  ran  against  and   over  the  said 
horses."      It  was  not  even   stated  that  the   animals    escaped 
through   the  fences.     In   pronouncing  upon  the  sufficiency  of 
this  averment,  it  was  said  by  the  court  that  the  best  possible 
construction  for  the  plaintiff  which  could  be  put  upon  the  lan- 
guage was  "that  the  defendant  so  negligently  managed  the  fences 
that  its  train  ran  over  the  horses,"  and  that,  even   under  the 
literal  rule  prescribed  by  the  codes,  this  could  not  be  taken  as 
alleging  a  cause  of  action  for  negligently  constructing  the  fences, 

• 

1  Gann  v.  Madigao,  28  Wis.  158,  163,  the  aid  of  that  rale  to  enable  ns  to  hold 

164.     The  opinion  of   the    conrt,  after  that  it  is  a  good  pleading.    It  sets  ont  the 

stating  the  positions  of  the   defendant's  contract  and  the  alleged  breach  thereof, 

counsel,  proceeded :  *'  The  rale  practically  the  interest  of  the  plaintiff  and  the  lia- 

applied  bj  him  is,  that  a  pleading  most  bility  of  the  defendant,  and  demands  the 

be  constrned    most    strictly  against  the  proper  judgment.    Ought  we  to  demand 

pleader.      He  seems  to   have    forgotten  more  ? "     The  only   real  defect  of  the 

that  this  stern  rale  of  the  common  law  is  pleading  is,  that,  from  the  grammatical 

repealed  by  the  code,  and  in  its  place  a  construction  of  a  single  clause,  it  does  not 

more  beneficent  one   has   been  enacted,  allege  that  the  note  was  not  paid.    "  Yet 

Looking  at  the  complaint  in  the  light  of  the  said  makers  of  said  note,  nor  the  said 

this  new  rule,  it  seems  to  us  that  it  states  defendant,  have  paid  the  same.*'    It  is 

a  cause  of  action.    Indeed,  we  are  not  thus  made  to  aver  that  the  makers  have 

quite  sure  that  it  is  necessary  to  invoke  paid  it. 


572  CIVIL  REMEDIES. 

or  suffering  them  to  be  out  of  repair,  so  that  the  animals  escaped 
through  them  on  to  the  track.  ^ 

§  428.  *  534.  Same  Subject.  In  an  action  for  trespass  to  land, 
the  petition  stated  that  *^  plaintiff  by  virtue  of  a  contract  with 
one  E.  was  entitled  to  the  exclusive  possession  of  "  the  premises, 
"  that  subsequently  to  this  contract  the  premises  were  purchased 
by  the  defendant  with  knowledge  of  the  plaintiff's  rights,  that 
the  defendant  forcibly  took  possession  and  excluded  die  plain- 
tiff," but  did  not  allege  that  the  plaintiff  was  ever  in  possession, 
nor  the  relation  which  E.  bore  to  the  land,  nor  the  terms  of  the 
contract  with  him,  nor  that  defendant's  acts  were  wrongful. 
This  petition,  it  was  held,  stated  no  cause  of  action,  and  was 
properly  dismissed  at  the  trial.  ^  In  an  action  to  foreclose  a 
mortgage  of  land,  the  plaintiff  obtained  a  preliminary  injunction 
to  restrain  the  removal  of  machinery  which  had  been  so  affixed 
to  the  land  as  to  become  part  of  the  freehold.  A  motion  was 
made  on  the  pleadings  to  dissolve  the  injunction  on  the  ground 
that  the  complaint  contained  no  allegations  which  could  be  made 
the  basis  of  that  relief.  The  clause  relied  upon  by  the  plaintiff 
was  the  following:  That  the  defendants  had  erected  on  the 
premises  a  manufacturing  establishment,  ^^and  put  therein  ma- 
chinery which  had  become  part  and  parcel  thereof,"  and  that 
^^  among  other  machinery  which  they  put  therein  was  a  steam- 
engine,"  etc.,  enumerating  other  articles.  This  was  held  to  be  a 
sufficient  averment  that  the  engine,  etc.,  had  become  part  of  the 
realty.  If  the  defendants  desired  a  more  explicit  allegation  they 
should  have  moved  for  that  purpose,  the  manner  of  i*aising  the 
objection  which  they  had  adopted  being  tantamount  to  a  de- 
murrer for  want  of  sufficient  facts.^  The  complaint,  in  an  action 
on  a  note  against  the  maker  and  indorsers,  alleged  several  suc- 
cessive indorsements  until  it  was  thus  indorsed  and  transferred 
to  one  M.,  but  omitted  to  state  an  indorsement  and  transfer  from 
him  to  the  plaintiff.  It  contained,  however,  the  following  aver- 
ment, ^'  that  the  plaintiff  is  now  the  lawful  owner  and  holder  of 

^  Antifldel  v.  Chicago  &  N.  W.  By.  Co.,  raits  and  iasaable  £Bcta  in  legal  aetiQUL 

26  Wis.  145,  147.  A  &ilnre  to  prove  this  special  avenneot 

'  Garner  v.  McCalloogh,  48  Mo.  318.  wonld  not  defeat  the  cause  of  actioB ;  it 

*  Kimball  v,  DarliDg,  32  Wis.  675,  684.  woold  simply  modify  and  limit  thesmoBot 

The  allegation  in  question  is  an  admira-  of  relief  to  be  obtained  bj  the  plaiDtiff: 

ble  illustration  of  the  distinction  between  but  it  was  certainly  a  necesniy  aQcfttioB 

facts  material  to  the  remedy  in  equity  for  that  purpose. 
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the  said  note,   and  the  defendants  are   justly  indebted  to  him 
theieon,"  etc.     This  was  held  to  be  a  sufficient  statement  of  the 
plaintiff *8  title ;  the  defect,  if  any,  was  one  which  should  be  cured 
by  motion  to  make  the  pleading  more  definite  and  certain.^    The 
material  portion  of  the  complaint  in  an  action  for  work  and  labor 
simply  stated  that  the  plaintiff  performed  work  "for  the  defend- 
ant at  an  agreed  price  of  926  per  month."    It  was  objected  on 
demurrer  that  no  request  on  the  part  of  the  defendant  was 
alleged,  but  the  pleading  was  held  to  be  sufficient  under  the  rule 
of  construction  adopted  by  the  codes.^    In  an  action  on  a  town 
treasurer's   official  bond,   the  complaint,  after  setting  out  the 
bond,  averred  the  breach  thereof  in  the  following  manner,  simply 
negativing  the  conditions:  "He  has  not  duly  and  faithfully  per- 
formed the  duties  of  his  office,  and  has  not  faithfully  and  truly 
accounted  for  and  paid  over  according  to  law  all  the  state  and 
county  taxes  which  came  into  his  hands; "  but  it  did  not  allege 
that  any  such  taxes  had  ever  come  into  his  hands.     This  com- 
plaint was  pronounced  fatally  defective  on  demurrer,  as  the  facts 
constituting  the  breach  should  have  been  pleaded.^ 

§  429.  *  535.  Same  Snbjeot.  The  petition  in  an  action  against 
H.  as  maker  and  C.  as  indorser  of  a  note  set  out  the  note  made 
by  H.  payable  to  bearer  and  a  guaranty  thereon,  "I  guarantee 
the  payment  of  the  within  note  to  C.  E.  [the  plaintiff]  or  order," 
signed  by  C,  and  added:  "The  defendant  H.  is  liable  on  said 
note  as  maker,  and  the  defendant  C.  as  indorser  and  guarantor. 
The  plaintiff  C.  E.  is  the  holder  and  owner  of  said  note.  There 
is  due  from  the  defendants  to  the  plaintiff  on  said  note  the  sum 
of,"  etc.  On  demurrer  by  the  defendant  C,  he  was  held  to  be 
absolutely  liable  as  a  guarantor,  and  that  under  the  liberal  rule 
of  construction  the  allegations  of  the  complaint  imported  a  cause 
of  action,  and  were  sufficient.^    In  an  action  by  the  vendee  for 

1  Reeve  t^.  Fraker,  32  Wis.  243.  «  Clajr  v.  Edgerton,  19  Ohio  St.  549. 

*  Jonbert  v.  Carli,  26  Wis.  594,  per  The  court,  after  stating  that  the  defendant 

Paine  J.:  **The  aUegation  that  one  has  C.  was  absolutely  liable  as  a  guarantor, 

performed  work  for  another  at  an  agreed  added  that  the  allegations  above  stated 

price  per  month  or  per  day,  must  he  held  implied  a  transfer  oT  the  note  from  him 

to  £Etirly  import  that  the  agreement  was  to  the  plaintiff,  and  a  consideration  by 

prior  to  the  performance  of  the  work,  and  means  of  such  transfer.    C.  is  thus  shown 

that  the  work  was  done  in  pursuance  to  be  an  indorser,  and  is,  as  it  appears, 

of  if'  therefore  held  liable  as  a  guarantor.    This 

'  WolfE  V,  Stoddard,  25  Wis.  503,  505 ;  decision,  in  my  opinion,  cannot  be  sup- 

FranUin  Tp.  Sup.  v.  Kirby,  25  Wis.  498.  ported  on  principle.    It  is  such  ruling  as 

Dixon  C.  J.  dissented  in  both  cases.  this  that  destroys  the  scientific  character 
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fraudulent  representations  made  on  a  sale,  the  complaint  must 
allege  that  the  plaintiff  relied  upon  them;  and  the  absence  of 
such  an  averment  will  not  be  supplied  by  a  statement  of  mere 
evidentiary  matter  tending  to  show  the  existence  of  that  material 
fact,  unless  the  evidence  so  stated  is  conclusive.^    In  an  action 
brought  to  recover  damages  for  the  conversion  of  chattels,  the 
complaint  was  substantially  as  follows:   That  the  plaintiff  was 
on,  etc.,  the  owner  of  certain  chattels;  that  he  leased  them  to 
one  S.  by  a  written  lease,  in  which  he  reserved  the  right  to  take 
possession  of  them,  and  to  terminate  the  letting,  whenever  he 
should  deem  himself  unsafe,  or  that  the.  chattels  were  not  well 
taken  care  of;  that  S.  took  possession  under  the  lease;  that  the 
defendant,  who  is  a  United  States  marshal,  seized  them  while 
thus   in  the  possession  of  S.   under  a  process  in  bankruptcy 
against  S. ;  that  plaintiff  demanded  them  from  the  defendant, 
who  refused,  etc.;   that  the  plaintiff  demanded  the  possession 
from  the  defendant  ^'on  the  ground  that  the  plaintiff  deemed 
himself  unsafe,  and  did  not  think  that  the  property  was  well 
taken  care  of ; "  and  that  the  defendant  had  converted  the  same 
to  his  own  use.     The  complaint  did  not  contain  any  further  or 
more  express  statement  that  the  plaintiff  did  as  a  matter  of  idci 
deem  himself  unsafe.     A  demurrer  for  want  of  facts  was  siis> 
tained,  and  the  pleading  was  held  insufficient  because  it  did  not 
show  a  right  of  possession  in  the  plaintiff  when  the  action  was 
brought,  in  that  it  failed  to  allege  any  fact  entitling  him  to  ter- 
minate the  letting,  and  to  resume  possession  of  his  property.' 
The  petition  in  an  action  for  conversion  alleged  that  the  de- 
fendant ^'  had  in  his  possession,  and  under  his  control,  $5,000  in 
money,  and  $10,000  in  hardware,  stoves,  etc.,  of  the  money  and 

and  usefulneBS  of  the  reformed  system,  amendment  on  a  motion  to  mjike  it  laore 

and  tends  to  bring  it  into  discredit.  definite  and  certain. 

1  Goings  V,  White,  33  Ind.  125.    This         <  Hathawaj  p.  Qninbj,  1  N.  T.  S.  C 

decision  assumes  that,  although  in   ao-  386.    The  constniction  giren  to  the  coo- 

cordance  with  the  general  doctrine,  the  plaint  in  this  case  was  ceitainlr  serere 

principal  fact  and  not  the  evidence  of  it  and  technical,  and  haidljr  in  aocordsnce 

should  be  pleaded,  yet  a  statement  of  the  with  the  role  laid  down  in  the  code.   Tbe 

evidence  may  under  certain  circumstances  objection,  is  for   incompleteness  sod  ts- 

be  sufficient  to  raise  a  substantial  issue,  definiteness  of  the  allegation.    The  plsis- 

If  the  principal  fact  be  not  alleged,  but  tiff  certainly  does  state,  although  perhsja 

the  details  of  evidence  are    given,  and  in  a  partial  manner,  that  he  deemed  him- 

these  are  positive  and  conclusive  in  their  self  unsafe.    A  motion  was  oeittinlyiiMi* 

nature,  the  pleading  will  not  be  bad  on  appropriate  than  a  demurrer, 
demurrer,  although  it  will  be  subject  to 
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property  owned  by  the  plaintiff,"  and  converted  the  same.     This 
was  declared,  on  a  motion  to  make  the  petition  more  definite  and 
certain,  to  be  a  sufficient  averment  that  the  money  and  goods 
were  the  property  of  the  plaintiff.  ^    If  an  action  is  brought  on  a 
bail  bond  given  in  a  criminal  proceeding,  the  complaint  should 
allege  that  the  person  was  released  from  custody  upon  the  execu- 
tion and  delivery  of  the  undertaking,  and  a  pleading  omitting 
this  statement  was  held  bad.^    Where  a  tender  is  essential  to 
the  plaintiff's  cause  of  action,  the  complaint  must  either  aver  it 
in  express  terms,  or  must  state  a  sufficient  excuse  for  omitting 
it.     In  such  a  case  the.  plaintiff  alleged  'Hhat  he  has  been  ready 
and  willing  during  all  the  time  aforesaid,  and  has   offered,  to 
accept  and  take  said  conveyance,  and  to  pay  the  balance  of  said 
purchase-money."    This  averment  was  pronounced  to  be  insuffi- 
cient, and  the  complaint  was  held  bad  on  demurrer,  as  it  neither 
stated  a  tender,  nor  an  excuse  for  not  making  a  tender.^    In 
actions  brought  to  recover  damages,  an  allegation  that  damages 
have  been  sustained  is  indispensable.     As  was  said  by  the  Su- 
preme Court  of  California  in  a  late  decision,  ^^  it  is  not  alleged 
in  the  complaint  that  the  plaintiff  has  sustained  damages,  and 
therefore  he  is  not  entitled  to  judgment  for  damages.*'^ 

1  Stnrman  v.  Stone,  31  Iowa,  115.  Mo.  400 ;  Le  May  v.  Mo.  Pac.  Ry.  Co.,  105 

>  Los  Angeles  Cj.  v.  Babcock,  45  Cal.  Mo.  361 ;  plaintiff's,  Biggins  o.  Jefferson- 

252.  Tille,  etc.  R.  Co.,  52  id.  110;  Toledo,  W. 

s  Englander  v.  Rogers,  41  Cal.  420,  &  W.  Rj.  Co.  v,  Harris,  49  id.  119  ;  Hath- 

422.  away  v.  Toledo,  etc.  Ry.  Co.,  46  id.  25 ; 

^  BohaU  V.  Diller,  41  Cal.  532.  See  also  Jeffersonville,  M.  &  R.  Co.  v.  Bowen,  40 

Bradley  v.Aldrich,  40  N.Y.  504,  and  «u/)ra,  id.  545;   Durgin  v,  Keal,   82  Cal.  595; 

§  *  84,  note  3;  and  comp.  GraTes  v.  Spier,  Young  v,  Shickle,  H.  &  H.  Iron  Co.,  103 

58  Barb.  349,  supra,  §  *81,  note  2.    The  Mo.  324;  Lafayette  &  I.  R.  Co.  v.  Huff- 

foUowing  cases   famish    illustrations  of  man,  28  id.  287 ;  Higley  v.  Gilmer,  3  Mont. 

aUegations  held  to  be  sufficient  or  insuffl-  90 ;  in  slander  and  libel,  Roberts  v.  Lovell, 

cient  in  a  variety  of  ordinary  actions  :  of  38  Wis.  211 ;  Banning  v.  Bastott,  12  Bush, 

fraud.  Smith  v.   Nelson,  62  N.  Y.  286 ;  361 ;   Harris   v.   Zauone,  93  Cal.  59 ;  of 

Jones  V.  Frost,  51   Lid.  69 ;    Arnold  v.  damages,  Argotsinger  v.  Vines,  82  N.  Y. 

« Baker,  6  Neb.  134;   Nicolai  v.  Lyon,  8  308;  Ferguson  v.  Hogan,  25  Minn.  135; 

Oreg.  56 ;  Lafever  v.  Stone,  55  Iowa,  49  ;  Johnson  v.  C,  R.  L  &  P.  R.  Co.,  50  Iowa, 

Ockenden  v.  Barnes.  43  id.  615;  Pence  v.  25;    Comer   v,  Knowles,   17  Kan.   436; 

Croar,  51  Ind.  329 ;  Hess  v.  Young,  59  Ind.  IndianapoliR,  B.  &  W.  R.  Co.  o.  Milligan, 

379 ;  Sacramento  Say.  Bank  v.  Hynes,  50  50  Ind.  393 ;  Prescott  v,  Grady,  91  Cal. 

Cal.   105;  Hoester  v.  Sammelmann,  101  518;  Brown  v.  Hannibal  &  St.  J.  R.  Co., 

Mo.  619;  of  negligence,  defendant's,  Pitts-  99  Mo.  310;  actions  on  express  contracts, 

burgh,  C.  &  St.  L.  R.  Co.  o.  Nelson,  51  Ind.  performance    of    conditions,    Preston    v. 

1.50;  St.  Louis  &  S.  E.  Ry.  Co.  v.  Mathias,  Roberts,  12  Bush,  570 ;  Averbeck  v.  Hall, 

50  id.  65 :  Smith  t>.  Bnttnft^,  90  Cal.  9&;  14  id.  505  ;  Andreas  v,  Holcombe,  22  Minn. 

Pope  V.  Kansas  City  Cable  Ry.  Co.,  99  339 ;  Livesey  v,  Omaha  Hotel  Co.,  5  Neb. 
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§  430.  *  536.  Attitude  of  ConrtB  in  IiutaiioaB  Cited  largely  Doe 
to  Liberal  Rule  of  Conatruotion.  The  cases  contained  in  the  last 
three  paragraphs,  and  from  which  quotations  have  been  made, 
were  not  selected  as  examples  of  proper  pleading  according  to 
the  principles  established  by  the  reformed  pixxsedure;  on  the 
contrary,  most  of  those  which  were  sustained  by  the  courts 
escaped  condemnation  only  by  applying  the  liberal  rule  of  con- 
struction prescribed  in  the  codes.  These  decisions  are  given 
rather  to  show  how  far  a  pleading  may  disregard  the  require- 
so  ;  Estabrook  v.  Omaha  Hotel  Co.,  5  id.  46S  (a  private  statute) ;  Pittsbnigli,  C  4 
76  ;  Lowry  v.  Magee,  52  Ind.  107 ;  Rhodes  St.  L.  R.  Co.  v.  Theobald,  51  Ind.  S46 
V.  Alanieda  Co.,  52  Cal.  350;  Smith  v,  (against  a  railroad  for  injaij  to  a  paaea- 
Mohn,  87  Cal.  489 ;  Ehrlich  v,  J£tiia  L.  ger) ;  Crawford  v.  Neale,  56  CaL  32  (a 
Ins.  Co.,  103  Mo.  231 ;  work  and  ma-  gaardian  ad  litem) ;  Darrah  e.  Gow,  77 
terials,  Stephenson  v.  Ballard,  50  Ind.  Mich.  16  (defects  in  workmanship  most 
176;  Wolf  V.  Scofield,  38  id.  175;  the  be  specified);  York  v.  Rockwood.  ISJ 
consideration,  Leach  v.  Rhodes,  49  id.  Ind.  358  (action  to  set  aside  fruidiikot 
291 ;  a  written  instrnment,  Waukon  &  conveyances) ;  Nordholt  v.  Nordholt,  87 
Miss.  R.  Co.  V.  Dwyer,  49  Iowa,  121 ;  Cal.  552  (duress) ;  Chicago  &  O.  Coal, 
Brown  v.  Champlin,  66  N.  T.  214,  218;  etc.  Co.  v.  Norman  (Ohio,  1892),  32  N.E. 
Pettit  V.  Hamlyn,  43  Wis.  314 ;  White  v.  Rep.  857  (injury  to  employee  by  defecfiw 
Soto,  82  Cal.  654  (modification  of  written  appliances) ;  Brown  v.  Brown  (Ind.  1S93), 
contract  must  be  pleaded) ;  McMenomy  32  N.  £.  Rep.  1 1 28  (partition).  The  fol- 
V,  Talbot,  84  Cal.  279 ;  non-payment,  lowing  cases  furnish  examples  of  eooh 
Roberts  t;.  Treadwell,  50  Cal.  520 ;  Grant  plaints  or  petitions  in  some  oommoa 
V.  Sheerin,  84  Cal.  197 ;  Eliot  v.  Eliot,  77  species  of  actions  which  have  been  sas- 
Wis.  634  ;  Tracy  v.  Tracy,  59  Hnn,  1  ;  20  tained ;  in  ejectment.  Sears  c.  Tiylor, 
Civ.  Pro.  R.  98;  Humphrey  o.  Fair,  79  4  Col.  38;  Johnston  v.  Pate,  83  N.C  110; 
Ind.  410;  Singleton  v.  CBlenis,  125  Ind.  Thompson  p.  Wolfe,  6  Ore.  308;  Bent- 
151 ;  indebtedness,  Pine  Valley  v.  Unity,  ley  v.  Jones,  7  id.  108;  Austin  r.  Schlnj* 
40  Wis.  632 ;  of  a  partnership,  Stix  v.  Mat-  ster,  7  Hun,  S75 ;  Jbr  a  omwertion,  WombSe 
thews,  63  Mo.  371 ;  Kilsey  v.  Henry,  48  v.  Leach,  83  N.  C.  84;  Johnson  r.  Oreg. 
Ind.  47 ;  for  obtaining  an  injunction^  Wells,  Kav.  Co.,  8  id.  35 ;  Pease  v.  Smith,  61 
Fargo,  &  Co.  v.  Coleman,  53  Cal.  416;  K.  T.  477;  Johnson  v.  Ashland  Ca,  44 
Boehme  v.  Sume,  5  Neb.  80;  Thorn  v.  Wis.  l\9  ;  for  breach  qf  cantruet^VaitxiAgt 
Sweeney,  12  Nev.  251 ;  PortUtud  v.  Baker,     u.  Blanchard,  23  Minn.  69 ;  Usher  r.  Hesttt 

8  Ore.  356 ;  of  time,  Balch  r.  Wilson,  25  18  Kan.  195 ;  on  promissory  notes,  Adsoi 
Minn.  299 ;  Leihy  v,  Ashland,  etc.  Co.,  49  v.  Adams,  25  Minn.  72;  Harris  Man.  Co. 
Wis.  165 ;  Cohn  v.  Wright,  89  Cal.  86;  v.  Marsh,  49  Iowa,  II ;  Abiel  r.  Harring- 
of  compliance  with  statutory  requirements,  ton,  18  Kan.  253;  Durland  r.  Pitcaim,  51 
Biron  v.  St.  Paul  Water  Com'rs,  41  Minn.  Ind.  426;  Green  p.  Sonthain.  49  id.  199; 
519  ;  in  miscellaneous  cases,  Calvin  v.  Dun-  Friddle  v.  Crane,  68  id.  583 ;  in  libtl  « 
can,  12  Bnsh,  101  (action  on  vendor's  s/ant/er,  Cary  v.  Allen,  39  Wis.  481 ;  Sten 
lien) ;  Mitchell  v.  Mitchell,  61  N.  Y.  398  v.  Katz,  38  id.  136 ;  Frank  0.  Doiioio^. 
(of  adultery) ;  Rhodes  v.  Alameda  Co.,  52  38  id.  270;  Lipprant  v.  Lippiant,  52  lul- 
Cal.  350  (against  a  county) ;  Wiebbold  V.  273;  Shigley  v.  Snyder,  45  id.  541; 
Hermann,  2  Mont.  609  (name  of  party) ;  Downey  v.  Dillon,  52  id.  442 ;  Donett  r. 
Orr  W.  Ditch  Co.  v.  Larcombe,  14  Nev.  Adams,  50  id.  129  ;  Schurick  v.  KoQott. 
53  (in  interpleader) ;   Broome  v.  Taylor,     50  id.  336 ;  in  replevin,  Crawford  f.  FQ^ 

9  Han,  155  (against  a  married  woman);  long,  21  Kan.  698;  Zitske  9. Goldbeigi 38 
Horn  v.  Chicago  &  N.  W.  By.  Co.,  38  Wis.     Wis.  21 6. 


ALLEGATIONS   OF  IMPLIED   PROMISES.  577 

ments  as  to  form  and  method,  and  may  violate  all  the  principles 
of  logical  order  and  precision  of  statement,  and  may  yet  be  held 
sufficient  on  general  demurrer,  because  the  material  facts  consti- 
tuting a  cause  of  action  can  be  discovered  among  the  mass  of 
confused  or  imperfect  allegations.  The  principles  and  doctrines 
of  pleading  adopted  and  enforced  by  the  courts  are  illustrated 
and  explained  by  such  examples  as  these,  but  the  cases  them- 
selves are  to  be  carefully  avoided  as  precedents.  The  mode  of 
correcting  imperfect  and  insufficient  averments  as  distinguished 
from  those  which  state  no  cause  of  action,  and  the  liberal  rule  of 
construction  introduced  by  the  code,  will  form  the  subject  of  a 
separate  and  careful  discussion  in  a  subsequent  portion  of  this 
chapter. 

§  431.  *  537.  Doctrine  that  Facta  Pleaded  should  be  stated  as 
they  occurred  or  existed.  Two  Questions  Presented.  In  con- 
sidering the  third  general  doctrine  developed  in  the  preceding 
analysis,  —  namely,  that  the  facts  pleaded  should  be  stated  as 
they  actually  occurred  or  existed,  and  not  their  mere  legal 
aspect,  effect,  or  operation,  —  two  practical  questions  are  pre- 
sented, and  the  discussion  will  be  mainly  confined  to  them. 
These  questions  are,  (1)  whether  in  actions  based  upon  the 
common-law  notion  of  an  implied  contract  the  pleader  should 
simply  allege  the  facts  as  they  really  occurred  from  which  the 
legal  duty  arises,  without  averring  a  promise  which  was  never 
made,  or  whether  he  must  or  may,  as  in  the  common-law  as- 
sumpsit, state  a  promise  to  have  been  expressly  made  which  is 
the  legal  effect  or  operation  of  those  facts ;  and  (2)  whether  the 
ancient  common  counts,  or  allegations  substantially  identical 
therewith,  fulfil  the  requirements  of  the  new  procedure,  and  can 
be  used,  in  conformity  with  its  fundamental  principles,  as  com- 
plaints or  petitions  in  the  classes  of  actions  to  which  they  would 
have  been  appropriate  under  the  former  system.  I  shall  take 
up  these  questions  separately,  first  collecting  and  comparing  the 
decisions  bearing  upon  each;  and,  secondly,  discussing  them 
upon  principle. 

§  432.  ^  538.  (l)  Necessity  or  Propriety  of  Allee;lng  a  Promise 
in  Actions  npon  impUed  Promises.  There  is  a  marked  unanimity 
of  opinion  among  the  decisions  which  directly  involve  this  ques- 
tion, since  most  of  them  accept  the  language  of  the  codes,  and 
fully  recognize  the  radical  change  in  principle  effected  by  the 

37 
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reformed  procedure.  In  Farron  v.  Sherwood,^  after  snstainiizg 
a  complaint  substantially  a  general  count  in  assumpsit  for  work 
and  labor  without  any  averment  of  a  promise  by  the  defendant. 
the  New  York  Court  of  Appeals  said:  "It  is  not  necessary  t** 
set  out  in  terms  a  promise  to  pay ;  it  is  sufficient  to  state  fact> 
showing  the  duty  from  which  the  law  implies  the  promise.  That 
complies  with  the  requirement  that  facts  must  be  stated  constitut- 
ing the  cause  of  action."  This  language  was  not  a  mere  dictum; 
it  was  absolutely  essential  to  the  judgment,  since  the  compkiiit 
contained  no  averment  of  a  promise,  and  was  nevertheless  held 
sufficient.  The  decision  must  therefore  be  regarded  as  settlice 
the  doctrine  for  that  State.  In  another  action  to  recover  com- 
pensation for  work  and  labor,  where  the  complaint  stated  various 
services  performed  by  the  plaintiff  from  which  it  was  claimed  a 
duty  on  the  part  of  the  defendant  arose,  but  alleged  no  promise 
by  him,  the  Supreme  Court  of  New  York  adopted  the  same  rule 
of  pleading.^  On  the  other  hand,  the  Supreme  Court  of  Wis- 
consin said  by  way  of  a  dictum  in  an  early  case :  *'  Good  pleading 
requii*es  that  a  promise  which  the  law  implies  should  be  stated.**' 
And  in  an  action  for  services  alleged  in  the  petition  to  have  been 
performed  at  the  request  of  an  agent  of  the  defendant,  tlie 
Supreme  Court  of  Missouri  held  that  either  the  promise  must  he 
averred,  or  the  facts  from  which  a  promise  will  be  inferred,  as  a 
matter  of  law.^     In  Montana,  the  rule  is  distinctly  estaUishtti 

^  Farron  v.  Sherwood,   17  N.  Y.  227,  necessary,  and  perhaps  not  eTon  proper,  b 

230.    See  also  Mackey  v.  Auer,  8  Hun.  such  a  case,  for  the  plaintiff  to  allege  in  iu 

180;    De  la  Guerra  v.  Newhall,  55  Cal.  complaint  any  promise  on  the  part  of  t^i? 

21 ;  Moore  v.  Hobbs,  79  N.  C.  535  ;  Jones  defendant,  bat  he  most  state  facts  whio 

V.   Mial,  79  id.  164;  Emslie  v.  City  of  if  true,  according  to  weU-settledpriocipW 

Leavenworth,  20  Kan.  562 ;   Stephenson  of  law,  wonld  have  aathorixed  him  to  ii- 

V.  Ballard,  50  Ind.  176.  lege,  and  the  court  to  infer,  a  promisp  f 

^  Cropsey  t;.  Sweeney.  27  Barb.  310,  the  part  of  the  defendant  before  the  o>i^ 
312,  per  Sutherland  J.,  who  delivered  the  The  form  of  assumpsit  is  no  longer  D(ce»> 
following  opinion  :   "  Although  the  form  sary,  nor  perhaps  even  proper,  in  «acb  a 
of  the  action   of  assumpsit,  and  of  the  case ;  but  facts  sufficient  to  rave  it,  v-'> 
pleadings    therein,  has   been    abolished,  to  put  it  on  paper  were  it  lawful  to  do  so. 
yet  the  obligation   of  contracts  and  the  are  still  necessary."    He  goes  on  to  b'li 
distinction  between  an   express  and  an  that  the  special  facts  alleged  in  the  corn- 
implied  assumpsit  remain ;  and  notwith-  plaint  raise  no  implied  promise. 
standing  the  cmie,  in  a  large  dass  of         *  Bird  v.  Mayer,  8  Wis.  362, 967.   Til< 
cases  now  as  before  the  code,  it  is  only  remark  was  entirely  obiter.    The  qne^^'  ^ 
on  the  theory  of  an  implied  assumpsit,  before  the  court  was,  whether  a  wairaLtj 
inferred  from  the  conduct,  situation,  or  sned  on  was  express  or  implied, 
mutual  relations  of  the  parties,  that  ju.s-         *  Wellso.  Pacific  R.R.  Co., 35  Ko.l^ 
tice  can  be  enforced,  and  the  performance  The  allegation  of  a  performance  tt  t**' 
of  a  legal  duty  compelled.    It  is  no  longer  request  of  an  agent   of  the  defeniu^ 
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that  the  facts  from  which  the  promise  is  inferred  should  be 
pleaded,  and  not  the  promise  itself;  but  that  in  an  action  on  an 
express  promise  it  must  be  alleged.^  The  Supreme  Court  of 
Indiana  has  held  with  evident  reluctance  that  in  such  a  case  it 
is  not  necessary  for  the  party  to  aver  a  promise,  and  that  it  is 
enough  for  him  to  state  the  facts  from  which  the  law  implies  it. 
The  court  added,  however,  after  this  concession,  that  it  is  better 
in  all  cases  to  allege  a  promise,  saying:  '^It  is  always  good  plead- 
ing to  state  the  legal  effect  of  the  contract  whether  it  is  written 
or  oral."*    And  in  another  case,  where  the  action  was  brought 

was  insufficient,  being  matter  of  eridence  upon  defendant's  request,  then.  nothiDg 
only.  farther  appearing,  no  promise  on  the  part 
pn  Wetmore  v.  Crooch  (1899),  150  Mo.  of  the  defendant  to  pay  is  implied ;  for  a 
671,  51  S.  W.  738,  the  court  said  :  "  If  the  furnishing  or  delivery  to  a  third  party, 
contract  relied  on  is  express,  it  must  be  so  though  upon  defendant's  request,  does  not, 
pleaded,  but  if  it  is  implied,  the  facts  oat  as  a  matter  of  law,  imply  an  undertaking 
of  which  it  is  claimed  to  arise  must  be  by  defendant  to  pay.  .  .  .  Either  the  ex- 
pleaded."  SeealsoWarderv.  Seitz(1900),  press  promise  should  be  alleged,  or  the 
157  Mo.  140,  57  S.  W.  537.  In  this  case  facts  from  which  it  may  be  implied,  as 
the  petition  stated  that  plaintiff  told  de-  that  the  credit  was  extended  to  the  em- 
fendant  at  the  time  he  was  employed  by  ployer  and  not  to  the  employee  (Chitty 
her  that  "  the  customary  fee  for  such  ser-  on  Pleading,  pp.  308,  356) ;  or  the  allega- 
▼ices  was  five  per  cent  if  settled  out  of  tion  should  have  been  made  generally  that 
court  and  ten  per  cent  if  settled  after  suit,  the  food,  board,  lodging,  and  merchandise 
npon  whatever  amount  she  received,  that  were  furnished  to  the  employer  at  its  re- 
defendant  made  no  objection  to  said  fee,  quest."  See  alsoVoight  v.  Brooks  (1897), 
bat  instructed  plaintiff  to  take  charge  of  19  Mont.  374,  48  Pac.  549. J 
her  interests  and  proceed  in  the  premises  s  Wills  t;.  Wills,  34  Ind.  106,  107.  108. 
to  secure  a  settlement  by  compromise,  or  Qn  Cox  v.  Peltier  (1902),  159  Ind.  355, 
failing  in  that,  to  bring  a  suit  to  break  65  N.  £.  6,  it  was  held  that  a  complaint 
and  set  aside  said  will."  The  petition  on  an  undertaker's  bill,  which  alleges  that 
farther  alleged  that  the  services  were  ren-  a  coffin  was  furnished  and  services  ren- 
dered at  the  special  jnstance  and  request  dered  **  at  the  special  instance  and  re- 
of  the  defendant  and  were  reasonably  quest "  of  the  defendant,  sufficiently 
worth  five  thousand  dollars.  "  These  are  charges  an  implied  promise  on  defend- 
apt  and  appropriate  averments  in  a  suit  ant's  part  to  pay  the  reasonable  value 
apon  a  quantum  meruit,  and  have  no  place  thereof. 

in  a  petition  based  upon  an  express  con-  The  Supreme  Court  of  Minnesota,  in 

tract,  and  they  clearly  and  unmistakably  Oevermann    v.   Loebertmann   (1897),    68 

show  the  pleader's  intention  to  rely  upon  Minn.  163,  70  N.  W.  1084,  said  :  "  It  is 

a  quantum  meruit  and   not  upon  a  con-  not  necessary  to  plead  implied  promises." 

tract. "^  See  also  Hurlbut  i;.  Leper  (1900),  12  S.  D. 

i  Higgins  V.  Germaine,  1  Mont.  230.  321,  81  N.  W.  631.     Here  it  was  held  that 

Qn  Conrad  Nat.  Bank  v.  Qreat  North-  a  complaint  alleging  that  "  prior  to  the 

em  Ry.  Co.  (1900),  24  Mont.  178, 61  Pac.  1,  22d  day  of  March,  1896,  the  plaintiff  per- 

the  court  said :   "  It  is  not  necessary  to  formed  work  and  labor  as  a  teamster  and 

allege  a  promise  to  pay  where  the  facts  laborer  for  the  defendant,  four  and  one- 

as  aiUeged  imply  a  promise,  as  where  the  third  months,  at  $40  per  month,"  and 

board,  food,  lodgings,  etc.,  are  furnished  claiming  a  balance  of  $92.65,  with  interest 

to  defendant  npon  request ;  but  where  the  at  seven  per  cent  per  annum,  does  not 

furnishing  or  delivery  is  to  a  third  person,  purport  to  allege  an  express  contract  but 


580  CIVIL  REMEDIES. 

for  the  value  of  goods  sold,  etc.,  the  same  court,  while  passing 
upon  the  sufficiency  of  a  complaint  which  was  substantially  in 
the  form  of  an  old  common  count  without  a  request  or  a  promise 
averred,  used  the  following  language:  "In  all  these  instance 
the  law  implies  the  promise  from  the  facts  stated,  and  our  statate 
simply  requires  the  statement  of  facts ;  and  if  upon  these  facts 
the  law  implies  a  promise,  the  complaint  would  be  good."  ^ 

§  433.  ''^539.  Case  of  Bootli  ▼.  Farmen'  and  Machanioa'  Bank 
(N.  7.).  The  question  was  discussed  by  the  Supreme  Court  of 
New  York  in  a  very  recent  decision ;  and  the  importance  of  the 
case,  and  the  positions  taken  in  the  opinion,  make  it  necessary  to 
quote  from  the  judgment  at  some  length.  The  complaint  con- 
tained two  counts.  The  second  was  for  money  had  and  received 
to  the  plaintiff *s  use.  The  first  set  out  the  facts  in  detail,  stat- 
ing a  liability  which  might  be  considered  as  resulting  from  the 
tortious  acts  of  the  defendant,  or  might  be  regarded  as  arising 
from  an  implied  contract,  but  omitting  to  aver  any  promise.  The 
defendant  demurred  on  the  ground  that  two  causes  of  action 
had  been  improperly  joined,  one  on  contract,  and  the  other  for 
a  tort,  —  an  injury  to  property.  The  plaintiff,  in  answer  to  this 
position,  claimed  that  he  could  elect  under  the  circumstances 
to  sue  either  for  tort  or  on  contract,  and  that  the  first  cause  of 
action  should  be  treated  as  of  the  latter  kind,  so  that  there  was 
no  misjoinder.  The  court,  however,  entirely  rejected  this  claim; 
and  after  stating  that  the  ancient  assumpsit  and  case  were  in 
many  instances  concurrent  remedies  for  injuries  to  peisonal 
property ;  that  in  assumpsit  the  pleader  must  always  have  allq;ed 
that  the  defendant  ^^ undertook  and  promised,"  etc.,  and  a  breach 
of  that  promise,  while  in  case  the  declaration  was  substantially 
the  same  except  that  the  allegation  of  an  undertaking  and 
promise  was  omitted ;  that  in  the  first  count  this  averment  is 
wanting,  and  '^it  is  therefore  a  count  in  casey'^  —  proceeded  as 
follows:  ^^If  the  plaintiff  is  right  in  supposing  that  the  kw 
implied  a  promise  by  the  bank  not  to  satisfy  the  judgment  after 

only    an    implied    contract.      A    recent  175,  that  where  one  haa  raceiTed  mosey 

Oregon  case  —  Waite    v.   WiUis  (1902),  which  equitably  belongs  to  another,  an 

42  Ore.  288,  70  Pac.  1034  —  holds  that  action  lies  in  assompsit,  but  aoch  acdon  is 

it  is  not  necessary  to  allege  a  fictitious  not  founded  upon  the  idea  of  a  contnicf,  bit 

promise.  upon  the  idea  of  an  oUigatiom  to  tt/tasd, 

It  was  held  in  Rates-Farley  Bank  v.  and  no  privity  need  be  8hown.3 
Dismukes  (1899),  107  Ga.  212]  33  S.  £.  ^  Qwaltney  r.  Cannon,  31  Iiid.227. 
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it  vras  assigned  to  him,  be  was  bound  to  allege  tbat  the  bank 
undertook  and  promised  not  to  satisfy,  etc.,  in  order  to  make  it 
a    count  on  contract.  .  .  .  The  codifiers,   while  proposing  to 
abolish  the  distinction  between  forms  of  action,  found  it  impos- 
sible or  impracticable  in  many  cases  to  effect  that  object;  and 
this  case  illustrates  their  failure  in  at  least  one  class  of  cases. 
When  case  and  assumpsit  were  at  the  conmnon  law  concurrent 
remedies,  the  form  of  action  that  the  pleader  selected  was  deter- 
mined, as  I  have  shown,  by  the  insertion  or  omission  from  the 
declaration  of  the  allegation  that  the  defendant  *  undertook  and 
promised.'     This  right  of  selection   remains;  and  whether  the 
action  is  tort  or  assumpsit  must  be  determined  by  the  same  cri- 
terion.    If  this  is  not  so,  then  the  right  of  election  is  taken 
away.     If  taken  away,  which  of  the  two  is   left?    An  action 
on  contract  cannot  be  joined  with  one  in  tort.     How  are  we  to 
determine  whether  the  action  is   one  on  contract  or  in  tort, 
unless  the  pleader  by  averment  alleges  the  making  of  the  con- 
tract, and  demands  damages  for  a  breach  in  the  one  case,  or  by 
the  omission  of  such  an  averment  makes  it  an  action  in  tort?    I 
know  of  no  more  certain  or  convenient  criterion  by  which   to 
determine  the  class  to  which  a  cause  of  action  belongs  than  the 
one  suggested.     If  some  such  rule  is  not  established,  the  ques- 
tion of  misjoinder  will  arise  in  every  case  in  which  at  the  common 
law  assumpsit  and  case  were  concurrent  remedies."  * 

§  434.  *  540.  Conclusions.  It  is  very  evident  from  the  fore- 
going collection  of  decisions  that  the  courts  have,  by  an  over- 
whelming preponderance  of  authority,  accepted  the  simple 
requirement  of  the  codes,  and  have  not  destroyed  its  plain 
import  by  borrowing  the  notion  of  a  fictitious  promise  from  the 
common-law  theory  of  pleading.  The  practical  rule  may  be 
considered  as  settled,  that,  in  all  instances  where  the  right  of 


1  Booth  0.  Farmen'  &  Mech.  Bk.  of 
Rochenter,  1  N.  Y.  S.  C.  45,  49,  50,  per 
MnUiu  J.  It  is  verj  remarkable  that  the 
judge  makes  no  reference  whatever  to 
the  prior  cases  of  Farron  v.  Sherwood  and 
Cropsey  V.  Sweeney,  which  are  decisive  of 
the  question  involved.  A  promise  need 
not  be  aUeged,  and  if  alleged  a  denial  of  it 
would  raise  no  material  issne,  where  the 
facts  have  been  averred  from  which  the 
liability,  represented  by  the  fiction  of  a 


promise,  arises.  De  la  Goerra  v.  New- 
hall,  56  CaL  21 ;  Mackey  v.  Aner,  8  Han, 
180;  a  mere  allegation  of  indebtedness, 
however,  is  not  sufficient :  Moore  v. 
Hobbs,  79  N.  C.  535.  When  a  party  to 
an  express  contract  may  sue  upon  an  im- 
plied contract,  and  the  proper  allegations 
in  snch  case,  see  Emslie  v.  Leavenworth, 
20  Kan.  562 ;  action  for  labor  and  mate- 
rials, see  Stephenson  v.  Ballard,  50  Ind. 
176;  Jones  v.  Mial,  79  N.  C.  164. 
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action  is  based  upon  a  duty  or  obligation  of  the  adverse  party 
which  the  common  law  denominates  an  implied  contract,  it  is  no 
longer  necessary  to  aver  a  promise,  but  it  is  enough  to  set  out 
the  ultimate  facts  from  which  the  promise  would  have   been 
inferred.     This  being  so,  we  must  go  a  step  farther.     If  it  is  not 
necessary  tp  make  such  an  allegation,  then  it  is  not  proper  to  do 
so;   although  some  of  the  judicial  opinions,  from  a  fiulnre  to 
apprehend  the  true  grounds  of  the  rule,  would  seem  to  permit 
while  they  do  not  require,  the  averment.     A  promise  need  not 
be  alleged  because  none  was  ever  made :  the  facts  constituting 
the  cause  of  action  are  alone  to  be  stated,  and  this  promise  i^ 
not  one  of  those  facts ;  it  is  simply  a  legal  inference,  contrived 
for  a  very  technical  purpose  to  meet  the  requirements  of  form  in 
the  ancient  legal  actions.     The  same  reason  which  shows  that 
the  averment  is  unnecessary  demonstrates  that  it  is  improper, 
that  it  violates  a  fundamental  doctrine  of  the  new  theory;  and 
if  an  harmonious  system  is  ever  to  be  constructed  upon  the  basis 
of  the  reform  legislation,  this  doctrine  should  be  strictly  enforced. 
§  435.    *  541.    CriticiBm    of    Booth    ▼.    Farmers'    and    Mechanics' 
B€uik.     The  only  recent  case  which  is  in  direct  conflict  with  these 
views  is  the  one  last  quoted.  Booth  v.  Farmers'  and  Mechanics' 
Bank ;  and  it  seems  to  demand  some  comment     Perhaps  there 
cannot  be  found  in  the  current  reports  a  more  striking  example 
of  exalting  form  above  substance,  and  of  repealing  an  express 
statutory  provision  by  judicial  construction,  than  is  shown   in 
this  decision.     The  learned  judge  virtually  admits  that  the  text 
of  the  code  is  opposed  to  his  conclusions,  when  he  assumes  that 
the  codiiiers  failed  to, accomplish  the  results  which  they  intended. 
It  may  be  remarked  that  he  speaks  of  the  statute  as  though  it 
were  entirely  the  work  of  the  "codifiers,"  and  he  seems  to  ignore 
the  authority  of  the  legislature  which  made  it  a  law.     But  are 
the  common-law  notion  of  an  implied  undertaking  and  the  arbi- 
trary requisite  of  alleging  this  fictitious  promise  such  necessarr 
conceptions,  are  they  so  involved  in  the  essential  nature  of  juris- 
prudence, that  it  is  impossible  or  impracticable  for  the  legislature 
to  change  or  to  abolish  them  ?    The  very  suggestion  is  its  own 
answer.     Nothing  in  our  ancient  law  was  more  thoroughly  tech- 
nical and   arbitrary,  more  completely  a  mere   matter  of  form, 
without  even  the  shadow  of  substantial  and  necessary  existeoce, 
than  this  very  notion  of  a  certain  kind  of  legal  liability  beicg 
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represented  as  arising  from  an  implied  promise,  and  the  accom- 
paxiying  rule  that  the  promise  thus  imagined  must  be  avenged  as 
tlioiigh  it  were  actually  made.     It  was  shown  in  a  former  part  of 
this  section  that  the  action  of  assumpsit  was  not  even  invented 
as  an  instrument  by  which  to  enforce  the  liability  thus  conceived 
of  ;  but  the  fiction  of  an  implied  promise  was  itself  contrived  in 
order  that  the  liability  might  be  enforced  by  the  already  existing 
action  of  assumpsit,  in  which  the  allegation  of  a  promise  was  the 
distinctive  feature.     The  error  of  th^  opinion  under  review  is, 
tliat  it  treats  these  matters  of  arbitrary  form,  these   fictitious 
contriyances  of  the  old  pleaders,  as  though  they  subsisted  in 
the  nature  of  things,  and  were  beyond  the  reach  of  legislative 
action.     The  difficulty,  suggested  by  the  learned  judge,  of  being 
unable  to  distinguish  between  an  action  of  tort  and  one  of  con- 
tract, in  order  that  an  election  might  be  made  between  them, 
exists  only  in  imagination.     If  we  will  look  at  the  matter  as  it 
really  is,  throwing  aside  the  old  technicalities  and  fictions,  there 
is  plainly  no  necessity  for  any  such  distinction.     If  the  pleader 
unites  a  cause  of  action  upon  express  contract  with  a  cause  of 
action  consisting  of  facts,  from  which  under  the  former  system  a 
promise  might  have  been  implied,  he  has  already  made  his  elec- 
tion, —  all  the  election  that  is  needed,  —  and  there  would  be  no 
possibility  of  any  subsequent  change  in  or  departure  from  this 
original  theory  of  his  complaint.     The  only  practical  difference 
which  could  ever  arise  from  treating  his  second  cause  of  action 
as  though  founded  upon  tort  would   be  the  power  sometimes 
given  of  arresting  the  defendant  either  on  mesne  or  final  process, 
and  this  power  would  plainly  have  been  surrendered.     To  sum 
up  the  foregoing  criticism,  the  whole  course  of  reasoning  pursued 
by  the  learned  judge  assumes  that  the  most  technical,  arbitrary, 
and  fictitious  distinctions  between  the  ancient  forms  of  action 
are  still  subsisting ;   it  does  not   merely  ignore   the   legislation 
which  has  abrogated  those  distinctions,  but  it  expressly  denies 
the  ability  of  the  legislature  to  accomplish  such  a  result.     This 
is  not  interpreting,  it  is  repealing,  a  statute.     I  have  dwelt  upon 
this  case  longer  perhaps  than  it  intrinsically  merits ;  but  I  have 
done  so  because  the  principles  announced  in  it,  if  generally  fol- 
lowed, would  sap  the  very  foundations  of  the  reformed  procedure, 
and  prevent  the   erection  of  any  harmonious   and  symmetrical 
system  upon  the  basis  of  its  fundamental  doctrines. 
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§  436.  *  542.  (2}  Common  Counts  under  the  Codes.  Is  a  com- 
plaint or  petition,  substantially  the  same  in  its  form  and  its  alle- 
gations with  the  old  common  or  general  count  in  assumpsit,  iu 
accordance  with  the  fundamental  principles  of  the  new  pro- 
cedure, and  can  it  now  be  regarded  as  a  good  pleading?  The 
courts  have  almost  unanimously  answered  this  question  in  the 
affirmative,  and  have  held  that  such  complaints  or  petidous 
sufficiently  set  forth  a  cause  of  action  in  the  cases  where  the 
declarations  which  they  imitate  would  have  been  proper  under 
the  former  practice.^    Notwithstanding  the  imposing  array  of 

1  I  have  collected  in  this  note  the  lead-  Brinkman  Co.  v.  Bank  (1893),  116  Mo. 

ing  caaes  which  sustain  the  position  in  the  558, 22  S.  W.  813 ;  Fox  v.  Easter  (1900).  10 

text.     Allen  v.  Patterson,  7  N.  Y.  476;  Okla.527,62Pac.283;  Willard  v.Carri^raa 

Meagher  v.  Morgan,  3  Kan.  372;  Clark  (1902),  Ariz.,  68  Pac.  538;  LivingBtone  i 

V.  Fensky,  3  Kan.  389;  Carroll  v.  Paul's  School  District  (1898),  11  S.  D.  150,  7^ 

Ex.,   16  Mo.   226;  Brown  v.  Perry,  14  N.  W.  301 ;  Brown  &.  Board  of  £diica£i:>!i 

Ind.  32;  Kerstetter  v.  Raymond,  10  Ind.  (1894),  103  Cal  531,  37  Pac.  503;  Soap:) 

199 ;  Farron  v.  Sherwood,  17  N.  Y.  227,  v.  Stanwood  (1898),  65  Ark.  222, 45  &  W. 

229;    Hosley  v.  Black,  28    N.  Y.   438;  546;  Goodman  r.  Alexander  (1901),  1^5 

Horst  V.  Li'tclifield,  39  N.  Y.  377 ;  Green  N.  Y.  289, 59  N.  E.  145 ;  Hatch  r.  Leonarl 

V.  Gilbert,  21  Wis.  395  ;  Evans  v.  Harris,  (1901),  165  N.  Y.  435,  59  N.  E.  270;  Vao- 

19    Barb.  416;    Grannis  v.  Hooker,   29  derbeek  v.  Francis  (1903),  75  Oinn.  467.53 

Wis.  65,  66,  67;    Cndlipp  v.  Whipple,  4  Atl.  1015;  Messmer  v.  Block  (1898),  U» 

Duer.  610;    Bates  v.  Cobb,  5  Bosw.  29;  Wis.  664,  76  N.  W.  598;  Burton  r.  Babe- 

Adams  v.  HoUey,  12  How.  Pr.  326  ;  Betts  mary  Co  (1903),  132  N.  C.  17,43  S.  E.  4$0; 

V.  Bache,  14  Abb.  Pr.  279;  Sloman  r.  Kilpatrick-Koch  Dry-Good^  Co.  r.  Box 

Schmidt,  8  Abb.  Pr.  5 ;  Goelth  v.  White,  35  (1896),  13  Utah,  494, 45  Pac  629 ;  PkasiLt 

Barb.  76;  Stout  v.  St.  Louis  Tribune  Co.,  v.  Samuels (1896),  114Cal.34,45  Pte.99S; 

52  Mo.  342;   Curran  v.  Curran,  40  Ind.  Jenney  Electric  Co.  v,  Branham  (I89«j. 

473  ;  Johnson  v.  Kilgore.  39  Ind.   147;  145  Ind.  314,  41  N.  E.  448;  Minor  r.  Bal- 

Boufilog  V.  Garrett,  39  Ind.  338;  Wolf  v.  dridge  (1898),  123  Cal.  187,  55  CaL  7^; 

Schofield,  38  Ind.  175,  181 ;  Noble  v.  Bur-  Nichols  v,  Ra&dall  (1902),  136  Cal.  426. 69 

ton,  38  Ind.  206 ;  Higgins  r.  Germaine,  1  Pac.  26 ;  School  Dist.  No.  9  r.  Scho-J 

Mont.  230 ;  Gwaltney  t;.  Cannon,  31  Ind.  Dist.  No.  5  (1903),  1 18  Wis.  233, 95  N.  ^ 

227 ;  Fort  Wayne,  J.  &  S.  R.  Co.  v.  Mo-  148. 

Donald,  48  Ind.  241,  243;    Kaymond  v.        See  the  following  cases  in  respect  to  the 

Hanford,  6  N.  Y.  S.  C.  312;  Fells  v.  Vest-  proper  method  of  pleading  the  eommoD 

vali,  2  Keyes,  152;  Pavisich  v.  Bean,  48  counts  and  implied  contracts:  Glorer  r 

Cal.  364 ;  ^ilkins  v,  Stidger.  22  Cal.  231 ;  Henderson  (1893),  120  Mo.  367,  25  S.  W 

Abadie  v.  CarrilW32  Cal.  172;  Merritt  175;  Fox  v.  Easter  (1900),  10  Okla.  3^. 

17.  Gliddon,  39  Cal.  559.  564.     That  the  62  Pac.  283;  Hatch  v.  Leonard  (1901),  165 

common  counts  may  still  be  used,  see  also  N.  Y.  435,  59   N.  E.  270 ;  Goodmso  r. 

Magee  t;.  Kast,  49  CaL  141 ;  Ball  v.  FuUon,  Alexander  (1901 ),  165  N.  Y.  289,  59  N.  £. 

31  Ark.  379 ;  Jones  v.  Mial,  82  N.  C.  252 ;  145 ;  Warder  v.  Seitz  (1900),  157  Mo.  140. 

79  id.  164 ;  Emslie  v.  Leavenworth,  20  Kan.  57  S.  W.  537 ;  Hnrlbut  r.  Leper  (1900).  M 

562;  Jennings  Cy.  Com'rs  v.  Verbarg,  63  S.  D.  321,  81  N.  W.  631 ;  Conrad  Sal 

Ind.  107 ;  Dashaway  Ass'n  v.  Rogers,  79  Bank  v.  Great  Northern  Ry.  Co.  (1900). 

Cal.  211 ;  Castagnino  17.  Balletta,  82  CaL  24  Mont.  178, 61  Pac.  1 ;  Pioneer  Fuel  Co 

250 ;  Leeke  u.  Hancock,  76  Cal.  127.  v.  Hager  (1894),  57  Minn.  76,  58  N.  ^ 

[[The  use  of  the  common  counts  has  been  828;  Thompflon  v.  Town  of  Elton  (I90II. 

approved  in  the  following  cases :  Johnaon-  109  Wis.  589,  85  N.  W.  425 ;  Ftrwell  9. 
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judicial  authority  shown  by  the  citations  in  the  foot-note,  the 
courts  of  one  or  two  States  hava  refused  to  follow  this  course  of 
decision,  and  have  pronounced  such  forms  of  complaint  or  peti- 
tion to  be  in  direct  conflict  with  the  correct  principles  of  pleading 
established  by  the  codes.  Although  these  few  cases  cannot  be 
regarded  as  shaking,  or  as  throwing  any  doubt  upon,  the  rule  so 
firmly  established  in  most  of  the  States,  they  may  be  properly 
cited  in  order  that  all  the  light  possible  may  be  thrown  upon  this 
particular  question  of  interpretation.^ 

Murray   (1894),   104    CaL  464,  38   Pac.  promised  to  pay  that  sam,  and  laid  down 

199.  the  general  doctrine  in  the  following  man- 

The  nae  of  the  common  counts  is  peeu-  ner :  "  In  actions  for  goods  sold  and  de- 
liar  in  Connecticut  See  the  following  livered,  it  is  estontial  that  one  or  the 
cases  in  which  the  subject  is  discussed :  other  of  these  allegations  should  be  made. 
Cummings  o.  Gleason  (1900),  72  Conn.  Without  it  the  allegation  of  indebtedness 
587,  46  AtL  353 ;  McNamara  v.  McDonald  is  a  mere  conclusion  of  law  nnsapported 
<  1 897),  69  Conn.  484, 38  Atl.  54;  New  York  by  any  fact.  The  defendant's  liability 
Breweries  Corporation  v.  Baker  (1896),  68  grows  out  of  the  fact  that  the  goods  were 
Conn.  337,  36  AtL  785.  either  worth  the  amount  of  the  claim. 

The  common  counts  are  available  in  or  else  that  they  promised  to  pay  that 

cases  where  they  would  have  been  so  at  amount.    If  they  ^ere  worth  the  amount, 

common  law:  Barrere  v.  Somps  (1896),  the  law  implies  a  promise.    Without  one 

113  Cal.  97,  45  Pac  177.    They  are  avail-  or  the  other  of  these  allegations,  there 

able  against  a  municipal  corporation  as  appears  no  consideration  to  support  the 

well  as  against  a  private  party :  Brown  v.  pretended  indebtedness."     In  Bowen  v. 

Board  of  Edncation  (1894),  103  Cal.  531, 37  Emmerson  the  Supreme  Court  of  Oregon 

Pac.  503.   An  action  for  money  had  and  re-  pronounced  the  use  of  the  general  count 

ceived  may  be  maintained  not  only  in  case  in  assumpsit  to  be  entirely  inconsistent 

of  the  actual  receipt  by  defendant  of  money  with  the  reformed  theory  of  pleading,  and 

belonging  to  the  plaintiff,  but  where  any-  expressly  refused  to  follow  the  decision 

thing  is  received  as,  or  in  lieu  of,  money :  made  in  Allen  v.  Patterson.    The  opinion 

Snapp  I*.  Stanwood  (1898),  65  Ark.  222, 45  is  a  clear  and  very  strong  argument  in 

S.  W.  546.3  fiivor  of  the  simple  and  natural  modes  of 

^  Foerster  v.  Kirkpatrick,  2  Minn.  210,  pleading  provided  by  the  codes. 
212;  Bowen  v.  Emmerson,  3  Ore.  452.  Qn  the  recent  case  of  Hammer  v. 
The  comphunt  in  the  first  of  these  cases  Downing  (1901),  39  Ore.  504,  65  Pac.  17, 
was,  "  that  the  above-named  defendants  the  court  said :  "  Under  the  code,  as  con- 
are  justly  indebted  to  the  plaintiff  in  the  strued  by  this  court,  the  mode  of  statement 
sum  of,  etc.,  on  account  for  goods,  wares,  employed  by  the  *  common  counts '  known 
and  merchandise  sold  and  delivered  by  to  the  common  law  is  inappropriate  and 
the  plaintiff  to  the  defendants  at  the  spe-  insufficient ;  it  being  deemed  essential  to 
cial  instance  and  request  of  the  defend-  set  out  the  facts  from  which  the  cause  of 
ants,  wherefore,"  etc  ;  and  it  will  be  action  arises,  and  the  proofs  must  extend 
noticed  that  this  is  fuller  than  several  of  to  and  comprehend  all  the  items  going  to 
the  forms  before  quoted,  since  it  alleges  a  the  establishment  of  such  accumulation." 
request.  In  sustaining  a  demnrrer  to  this  In  Minnesota,  however,  the  court  does 
complaint,  the  court  held  it  defective,  be-  not  take  so  radical  a  position.  In  Pioneer 
cause  it  contained  (1 )  no  statement  of  the  Fuel  Co.  v.  Hager  (1894),  57  Minn.  76,  58 
time  of  sale,  and  (2)  no  averment  that  N.  W.  828,  the  court  said :  "  We  are  of 
the  goods  were  of  the  price  or  value  of  the  opinion  that  the  courts  in  the  code  States 
sum  mentioned,  or  that  the  defendants  have    sacrificed   the   principles  of    code 
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§  437.  *  543.  tree  Sanctioned  also  where  Oblif^ation  is  Exprew. 
Not  only  have  the  courts  in  this  manner  sanctioned  the  use  of 
the  common  counts  as  appropriate  modes  of  setting  forth  the 
plaintiff's  cause  of  action ;  they  have  also  held  that  another  rale 
of  the  old  practice  is  still  retained  by  the  codes.  The  rule  thus 
declared  to  be  in  force  is  the  following:  When  the  plaintiff  has 
entered  into  an  express  contract  with  the  defendant,  and  has 
fully  performed  on  his  part,  so  that  nothing  remains  unexecuted 
but  the  defendant's  obligation  to  pay,  he  may  if  he  please  sue 
upon  the  defendant's  implied  promise  to  make  such  payment 
rather  than  upon  the  express  undertaking  of  the  original  con- 
tract ;  and  to  that  end  he  may  resort  to  a  complaint  or  petition 
identical  with  the  ancient  common  counts;  except,  as  has  alreadr 
been  shown,  the  averment  of  a  promise  may,  and  according  U) 

pleading  more  than  they  onght  to  have  Supreme  Court  of  WiBoonain  in  Tbom- 

done  in  adopting  this  common-law  formula  son  v.  Town  of  Elton  (1901),  109  W» 

at  all,  and  that  we  should  not  outdo  the  589,  85  N.  W.  425 :  **  At  moM  the  com- 

common  law  itself  by  reducing  the  formula  plaint  was  open  to  a  motion  to  make  m*in 

still  more  and  making  it  still  more  in  con-  definite  and  certain.    In  a  complaint  (<* 

flict  with  code  principles.     The  complaint  money  had  and  received  under  the  ul«i 

must  at  least  be  sufficient  at  common  law,  system  of  pleading,  the  facts  were  plead«-i 

which  it  is  not."  according  to  their  legal  effect,  and  it  has 

But  in  Nebraska  the  practice  of  using  been  repeatedly  held  that  a  statement  of 

the  common  counts  has  been  condemned,  facts  good  at  the  common  law  in  acticos 

The  court  of  that  State  said  in    Penn  like  this  is  sufficient  under  the  code.  .  .  • 

Mutual  Life  Ins.  Co.  v,  Cononghy  (1898),  It  is  possible  that  the  framers  of  the  code 

54  Neb.  123,  74  N.  W.  422,  "  The  Code  of  did  not  contemplate  soch  a  result  of  tfacir 

Civil    Procedure    (sec    92)    requires    a  work  when  they  said,    *  The  complaist 

pleader  to  state  the  facts  which   consti-  shall  contain  a  plain  and  concise  stateme&t 

tate  the  cause  of  action  or  defence  in  or-  of  the  facts  constituting  each  caiue  of 

diuary  and  concise  language;    and  the  action,  without  unnecessary  repetition,' 

practice  of  adding  a  common  count  in  a  but  such  construction  was  adopted  hy  tht 

pleading  is  one  not  contemplated  by  the  courts  in  the  State  from  which  we  took  tbe 

code."  code,  before  its  adoption  here,  thongh  at 

Other  courts  have  criticised  the  use  of  a  time  when  there  was  a  strong  iucli&s- 

this  form  of  pleading,  but  have  neverthe-  tion  to  hold  on  to  old  forms  and  iognft 

less  adhered  to  it.    Thus  the    Supreme  them  on  to  the  new  system  as  far  as  p(«M' 

Court  of   California    said,  in    Minor   v.  ble.    That  was  done,  and  it  is  beUeved 

Baldridge   (1898),  123  Cal.  187,  55  Cal.  the  courts  went  beyond  reason  in  Mine 

783  :  "  The  mode  of  pleading  is  inconsist-  cases." 

ent  with  our  code,  and  it  may  be  a  matter         And  in  Colorado  the  court  held  in 

of  regret  that  it  was  ever  tolerated,  but  Kimball  i?.  Lyon  (1893),   19  Colo.  S66. 

the  innovation   is  not  so  great  if  such  35  Pac.  44,  that  while  pleading  in  the 

complaint    must    fall    before    a    special  form  of  the  conunon  ooants  is  not  favoR*^ 

demurrer,  which  is  like  a  motion  to  re-  by  the  code,  yet  objection  can  be  ma^c 

quire  a  pleader  to  make  his  pleadings  thereto    only    by   special    demurrer,  ^j 

more  definite,  which  practice  prevails  in  motion  for  a  copy  of  the  acooont  soed  <n 

some  States."  or  for  a  bill  of  particnlar8.3 

A  similar  view  was  expressed  by  the 
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the  better  opinion  should^  be  omitted.^    This  doctrine  is  sup- 

^  Farron  r.  Sherwood,  17  N.  T.  227,  f  ally  executed,  and  the  time  of  payment  is 
229  ;  Hoeley  i*.  Black,  28  N.  Y.  438 ;  Hurst  passed,  the  measure  of  damages  being  the 
r.  Litchfield,  39  N.  Y.  377;  Atkinson  v.  stipulated  price;  (2)  when  the  special  cou- 
Collins,  9  Abb.  Pr.  353 ;  Evans  v.  Harris,  tract  has  been  altered  or  deviated  from  by 
19  Barb.  416;  Green  V.Gilbert,  21  Wis.  common  consent;  (3)  when  the  plaintiff 
395,  an  action  to  recover  for  the  part  per-  has  performed  a  part,  and  has  been  pre- 
f ormance  of  an  express  contract,  the  plain-  vented    from   performing  the  whole  by 
tift    having  been  prevented  by  sickness  the  act  of  the  defendant,  or  by  the  act  of 
from  completing;  Carroll  v.  Paul's  Ex.,  the  law;  (4)  when  the  plaintiff  has  not 
16  Mo.  226;  Brown  v.  Perry,  14  Ind.  32 ;  fully  complied  with  the  terms  of  the  con- 
Kerstetter  v.  Raymond,  10  Ind.  199;  Stout  tract,  but,  professing  to  act  under  it,  has 
r.  St.  Louis  Tribune  Co.,  52  Mo.  342 ;  Fri-  done  for  or  delivered  to  the  other  party 
ermuth  v.  Friermuth,  46  Cal.  42 ;  Ray-  something  of  value  to  him  which  he  has 
mond  V.  Hanford,  6  N.  Y.  S.  C.  312;  Fells  accepted.    This  last  doctrine  is  not  uni- 
r.  Vestvali,  2  Keyes,  152;  Ashton  v.  Shep-  versally  accepted  in  the  broad  terms  here 
herd,  120  Ind.  69.   In  Snssdorf  v.  Schmidt,  stated ;  but  it  is  the  settled  rule  in  Indiana. 
55  N.  Y.  319,  324,  the  complaint  allied  See  Lomax  o.  Bailey,  7  Blackf.  599. 
an  agreed  compensation  for  services ;  but,  [Held,  in  Jenney  Electric  Co.  v.  Bran- 
afe  the  trial,  the  plaintiff  was  permitted  to  ham  0^96),  145  Ind.  314,  41  N.  £.  448, 
prove  their  value  as  upon  a  quantum  me-  that  a  recovery  may  be  had  upon  the  com- 
ruit,  and  this  was  held  no  error,  or  at  most  mon  counts  notwithstanding  the  evidence 
an  immaterial  variance ;  but,  per  contra,  in  shows  a  special  contract.     But  in  Duncan 
Davis  V.  Mason,  3  Ore.  154,  it  was  held  t7.  Gray  (1899),  108  la.  599,  79  N.  W.  362, 
that  in  an  action  for  services,  the  complaint  no  recovery  was  allowed  where  an  implied 
stating  an  express  contract  to  pay  a  stipu-  promise  was  alleged  and  an  express  prom- 
latcd  sum,  the  plaintiff  cannot  prove  and  ise  proved.  So  in  Roche  v.  Baldwin  (1902), 
recover  their  value  upon  a  r/uanfum  meruit.  135  Cal.  522,  65  Pac.  459,  where  a  com- 
In  Farron  v.  Sherwood,  which  is,  perhaps,  plaint  was  drawn  upon  a  quantum  meruit, 
the  leading  case,  the  doctrine  was  thus  an-  and  evidence  produced  upon  the  trial  es- 
noanced  by  Strong  J.  (p.  229) :  "  The  case  tablished  a  contract  whereby  certain  per- 
is therefore  within  the  well-settled  rule,  sons  named  were  to  fix  the  amount  to  be 
that  when  there  is  a  special  agreement,  paid  for  the  ser^'ices  rendered,  it  was  held 
aud  the  plaintiff  has  performed  on  his  a  fatal  variance.    The  probata  and  allegata 
part,  the  law  raises  a  duty  on  the  part  do  not  at  all  correspond.    See  also,  to  the 
of  the  defendant  to  pay  the  price  agreed  same  effect,  McCormick  v.  Interstate,  etc. 
upon,  and  the  plaintiff  may  count  either  Ry.  Co.  (1900),  154  Mo.  191,  55  S.  W. 
apon  this  implied  assumpsit,  or  on  the  ex-  252;  Burton  v.  Rosemary  Co.  (1903),  132 
press  agreement.    A  new  cause  of  action,  N.  C.  17,  43  S.  E.  480. 
upon  such  performance,  arises  from  this  In  accord  with  Jenney  Electric  Co.  v. 
legal  duty  in  like  manner  as  if  the  act  done  Branham  {supra),  it  was  held  in  West  v. 
had  been  done  upon  a  general  request,  Eley  (1901),  39  Ore.  461,65  Pac.  798,  that 
without  an  express  agreement.    This  rule  where  a  complaint  is  founded  upon  a  quan- 
ts not  affected  by  the  code.    The  plain-  turn  meruit^  the  only  effect  of  proving  an 
tiff  might,  as  he  has  done,  rest  his  action  express  contract  fixing  the  price  is  that 
on  the  legal  duty,  and  his  complaint  is  the  stipulated  price  becomes  the  quantum 
adapted  to  and  contains  every  necessary  meruit  in  the  case.    It  is  not  a  question  of 
element  of  that  cause  of  action."    In  Ker-  variance,  but  only  of  the  mode  of  proof  of 
stetter  v.  Raymond,  the  Supreme  Court  the  allegations  of  the  pleadings.     The 
enumerated  the  instances  in  which  the  same  rule  was  applied  in  Vanderbeek  u. 
general  or  common  count  was  a  proper  Francis  (1903).  75  Conn.  467,  53  Atl.  1015; 
means  of  suing  upon  an  express  contract  Heda  Gold  Mining  Co.  v.  Gisbom  (1899), 
between  the  parties,  and  declared  that  they  21  Utah,  68, 59  Pac.  518 ;  Roberts  v.  Leak 
were  all  retained  by  the  codes.    These  in-  (1899),  108  Ga.  806,  33  S.  E.  995. 
stances  are,   (1)  when  the  plaintiff  has  Where  an  express  contract  is  alleged  in 
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ported  by  numerous  decisions  in  various  States,  and  it  seems  to 
be  regarded  as  still  operative  in  all  the  circumstances  to  which  it 
was  applicable  under  the  former  system. 

§  438.  *544.    CriticiBm  of  Doctrine.    In  the  face  of  this  over- 
whelming array  of  authority,  it  may  seem  almost  presamptuons 
even  to  suggest  a  doubt  as  to  the  correctness  of  the  concli]ffl<H]s 
that  have  been  reached  with  so   much   unanimity.     I   cannot 
however,  consistently  with  my  very  strong  convictions,  refrain 
from  expressing  the  opinion  that,  (in  all  these  rulings  concerning 
the  use  of  the  common  coimts,  the  courts  have  overlooked  th« 
fundamental  conception   of  the  reformed  pleading,    and  have 
abandoned  its  essential  principlesj     This  position  of  inevitable 
opposition   was  clearly,  although   unintentionally,  described  by 
one  of  the  judges  in  language  already  quoted,  when  he  says^ 
^^  We  are  inclined  to  sanction  the  latter  view,  and  to  hold  that 
the  facts  which,  in  the  judgment  of  the  law,  create  the  indebted- 
ness or  liability,  need  not  be  set  forth  in  the  complaint."    Now, 
the  ^^  facts  which  create  the  liability  "  are  the  ^^  facts  constituting 
the  cause  of  action  "  which   the  codes   expressly  require  to  be 
alleged;   the  two  expressions  are  synonymous;   and  the  direct 
antagonism  between  what  the  court  says  need  not  be  done,  and 
what  the  statute  says  must  be  done,  is  patent.     But  the  objection 
to  the  doctrine  of  these  decisions  does  not  chiefly  rest  upon  such 
verbal  criticism;  it  is  involved  in  the  very  nature  of  the  new 
theory  when  contrasted  with  the  old  methods^    In  every  species 
of  the  common  count,  the  averments,  by  means  of  certain  pre- 
scribed formulas,  presented  what  the  pleader  conceived  to  be 
the  legal  efiEect  and  operation  of  the  facts  instead  of  the  facts 
themselves,  and  the  most  important  of  them  was  always  a  pure 
conclusion  of  law.     The  count  for  money  had  and  received  well 
illustrates  the  truth  of  this  proposition.     In  the  allegation  diat 
''  the  defendant  was  indebted  to  the  plaintiff  for  money  had  and 
received  by  him  to  the  plaintiff's  use,"  the  distinctive  element 


the  pleading,  and  the  proof  shows  only  an 
implied  contract,  no  recovery  can  be  had : 
Pearson  v.  Switseer  (1898),  98  Wis.  397, 
74  N.  W,  214 ;  Walker  v.  Irwin  (1895),  94 
la.  448,  62  N.  W.  785 ;  Harrison  v.  Poste- 
oska  (1896),  97  la.  166,  66  N.  W.  93 ;  Bir- 
lant  V.  Cleckley  (1896),  48  S.  C.  298,  26 
8.  £.  600;  Newton's  Executor  v.  Field 


(1895).  98  Ky.  186.  32  a  W.  623 ;  Price  r. 
Price's  Executor  (1897),  101  Ky.  S8.  ^ 
S.  W.  429;  Huston  v,  'Tyler  (1897),  140 
Mo.  252,  36  S.  W.  654 ;  Maddox  e.  Wag- 
ner (1900),  111  Ga.  146,  36  S.  E.  609. 
Contra,  Burgess  v.  Helm  (1898),  24  Nev. 
242,  51  Pac.  1025 ;  Livingstone  r.  Wagoer. 
23  Nev.  53,  42  Pfec.  290.5 
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was  the  phrase  ^^  money  had  and  received  to  the  plaintiff's  use." 
This  technical  expression  was  not  the  statement  of  a/a^^,  in  the 
sense  in  which  that  word  is  used  by  the  codes ;  if  not  strictly  a 
pure  conclusion  of  law,  it  was  at  most  a  symbol  to  which  a  cer- 
tain peculiar  meaning  had  been  given.     The  circumstances  under 
which  one  person  could  be  liable  to  another  for  money  had  and 
received  were   very  numerous,  embracing  contracts  express  or 
implied,  and  even  torts  and  frauds.     The  mere  averment  that 
the  defendant  was  indebted  for  money  had  and  received  admitted 
any  of  these  circumstances  in  its  support,  but  it  did  not  disclose 
nor  even  suggest  the  real  nature  of  the  liability,  the  actual  cause 
of  action  upon  which  the  plaintiff  relied.   (The  reformed  theory 
of  pleading  was  expressly  designed  to  abrogate  f ofever  this  general 
mode  of  averment,  which  concealed  rather  than   displayed  the 
true  cause  of  action ;  it  requires  the  facts  to  be  stated,  the  facts 
as  they  exist  or  occurred,  leaving  the  law  to  be  determined  and 
applied  by  the  court]     The  same  is  true  of  the  common  count  in 
every  one  of  its  phases.     A  careful  analysis  would  show  that  the 
important  and  distinctive  averments  were  either  naked  conclu- 
sions of  law,   or  the  legal  effect  and   operation   of  the   facts 
expressed  in  technical  formulas  to  which  a  particular  meaning 
had  been  attached,  and  which  were  equally  applicable  to  innu- 
merable different  causes  of  action.     The  rule  which  permitted  the 
general  count  in  assumpsit  to  be  sometimes  used  in  an  action 
upon  an  express  contract  was  even  more  arbitrary  and  technical, 
and  was  wholly  based  upon  fictitious  notions.     The  conception 
of  a  second  implied  promise  resulting  from  the  duty  to  perform 
the  original  express  promise  has  no  foundation  whatever  in  the 
law  of  contract,  but  was  invented,  with  great  subtlety,  in  order 
to  furnish  the  ground  for  a  resort  to  general  assumpsit  instead 
of  special  assumpsit  in  a  certain  class  of  cases.     All  the  reasons 
in  its  support  were  swept  away  by  the  legislation  which  abolished 
the  distinctions  between  the  forms  of  action,  since  it  was  in  such 
distinctions  alone  that  those  reasons  had  even  the  semblance  of 
an  existence.     My  space  will  not  permit  this  discussion  to  be 
pursued  any  farther,  although  much  more  might  be  added  to  the 
foregoing  suggestions.     If  the  principles  of  pleading  heretofore 
developed  in  the  text  are  true  expressions  of  the  reformed  theory, 
the  legislature  certainly  intended(that  the  facts  constituting  each 
cause  of  action  should  be  alleged  as  they  actually  happened,  not 
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by  means  of  any  technical  formulas,  but  in  the  ordinary  langm^e 
of  narrative ;  and  it  is,  as  it  appears  to  me,  equally  certain  ithat 
the  use  of  the  common  counts  as  complaints  or  petitions  is  a 
violation  of  these  fundamental  principles.] 

§  439.    *  545.    Further  Rules  of  Pleading  to  be  oonaidered.      Out- 
line of  DiscusBlon.     From  the  few  general  principles  which  thus 
constitute  the  simple  foundation  of  the  reformed  pleading,  there 
result  as  corollaries  certain  subordinate  doctrines  and  practical 
rules,  to  the  development  and  illustration  of  which  the  remaining 
portion  of  the  present  section  will  be  devoted.     The  immediate 
object  of  these  special  rules  is  to  enforce  in  complaints  or  peti- 
tions  and  answers  a  conformity  with  the  essential  principles  upon 
which  the  system  is  based,  and  at  the  same  time  to  procure  a 
decision  of  judicial  controversies  upon  their  merits,  and  not  apon 
any  mere  technical  requirements  as  to  form  and  mode.     They 
relate  to  the  practical  methods  which'  must  be  pursued  in  setting 
forth  the  causes  of  action  and  the  defences ;  and  the  particular 
subjects  with  which  they  deal  are  (1)  insufficient,  incomplete, 
or  imperfect  allegations,   (2)  immaterial  and  redundant  allega- 
tions, (3)  the  doctrine  that  the  cause  of  action  or  the  defence 
proved  must  correspond  with  the  one  alleged.     Connected  with 
and  subsidiary  to  these  topics  are  the  remedies  provided  for  each, 
and  particularly  that  of  amendment,  which  the  codes  expressly 
authorize  with  the  utmost  freedom,  and  also  the  power  of  elect- 
ing between  the  two  modes  of  setting  forth  tiie  same  cause  of 
action  under  certain  circumstances  either  as  ex  contrcietu  or  as  ^ 
delicto.     Preliminary,  however,  to  the  discussion  thus  outlined. 
I  shall  state   and   very  briefly  explain  a  principle   which  will 
necessarily  affect  its   whole  course,  and   largely  determine  its 
results, —  the  principle  of  construction  as  applied  to  the  pleadings 
themselves. 

§  440.    *546.    Strict    ConBtruotion  of    Pleadings   Supetseded  by 
Liberal  Construotion.      It  was  a  rule  of  the  couHnon  law  firmlv 

m 

established  and  constantly  acted  upon,  —  that,  in  examining  and 
deciding  all  objections  involving  either  form  or  substance,  eveiy 
pleading  was  to  be  construed  strongly  against  the  pleader;  noth- 
ing could  be  presumed  in  its  favor;  nothing  could  be  added,  or 
inferred,  or  supplied  by  implication,  in  order  to  sustain  its  suffi- 
ciency. This  harsh  doctrine,  unnecessary  and  illogical  in  its 
original  conception,  and  often  pushed  to  extremes  that  were 
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simply  absurd,  was  the  origin  of  the  technicality  and  excessive 
precision,  which,  more  than  any  other  features,  characterized  the 
ancient  system   in  its  condition  of  highest  development.     All 
the  codes  contain  the  following  provision,  or  one  substantially 
the  same :  "  In  the  construction  of  a  pleading,  for  the  purpose  of 
determining  its  effect,  its  allegations  shall  be  liberally  construed 
\^ith  a  view  to  substantial  justice  between  the  parties."^     The 
evident  intent  of  the  legislature  in  this  clause  was  to  abrogate 
at  one  blow  the  ancient  dogma,  and  to  introduce  in  its  place  the 
contrary  principle  of  a  liberal  and  equitable  construction;  that 
is,   a  construction  in  accordance  with  the  general   nature   and 
design  of  the  pleading  as  a  whole.     This  mode  of  interpretation 
does  not  require  a  leaning  in  favor  of  the  pleader  in  place  of  the 
former  tendency  against  him ;  it  demands  a  natural  spirit  of  fair- 
ness and  equity  in  ascertaining  the  meaning  of  any  particular 
averment  or  group  of  averments  from  their  relation  and  connec- 
tion with  the  entire  pleading  and  from  its  general  purpose  and 
object.     The  courts  have   uniformly  adopted   this  view  of  the 
provision;  and  although  in  particular  instances  they  may  some- 
times have  departed  from  it,  yet,  in  their  announcement  of  the 
theory^  they  have  unanimously  conceded  that  the  stem  doctrine 
of  the  common  law  has  been  abolished,  and  that,  instead  thereof, 
an  equitable  mode  of  construction  has  been  substituted.     From 
the  multitudes  of   decisions  which  maintain   this  position  with 
more  or  less  emphasis  I  select  a  few  examples,  and  other  illus- 
trations will  be  subsequently  given. 

§  441.    *547.    Judicial  Approval  of    Liberal  Constmctioii.     The 

New  York  Court  of  Appeals,  while  construing  a  complaint,  said : 
"  The  language  is  clearly  susceptible  of  this  interpretation ;  and 
if  so,  that  interpretation  should  be  given  in  preference  to  [another 
which  was  stated].  If  the  language  admits  of  the  latter  inter- 
pretation, it  may  be  said  to  be  ambiguous,  and  that  is  all.  It  is 
not  true  that  under  the  code,  if  there  be  uncertainty  in  respect  to 
the  nature  of  the  charge,  it  is  to  be  construed  strictly  against  the 
pleader.  By  §  159,  in  the  construction  of  a  pleading,  its  allega- 
tions must  be  liberally  construed  with  a  view  to  substantial  jus- 
tice."^ The  language  used  by  the  Supreme  Court  of  Wisconsin 
in  a  similar  case  is  still  stronger:  "Contrary  to  the  common-law 
rule,  every  reasonable  intendment  and  presumption  is  to  be  made 

1  [[See  §  *434,  note  1.]  »  Olcott  v.  Carroll,  39  N.  Y.  436,  438. 
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in  favor  of  the  pleading."^  The  same  interpretation  is  given 
to  the  provision  in  Iowa ;  the  old  dogma  of  leaning  against  dif 
pleader  is  abandoned,  and  a  liberal  and  equitable  constniction  L< 
now  the  rule.^  The  practical  force  and  operation  of  this  prin- 
ciple, and  how  much  effect  it  actually  produces  in  the  judicial 
process  of  construing  pleadings,  can  best  be  seen  by  an  examina- 
tion of  the  decisions  in  which  it  has  been  invoked.  A  few  of 
them  have  therefore  been  selected,  and  placed  in  the  foot-note.' 


1  Morse  v.  Gilman,  16  Wis.  504,  507. 
See  also  Hazleton  v.  Umon  Bk.  of  Colum- 
bus, 32  Wis.  34,  42,  43,  which  holds  that 
greater  latitude  of  presumption  is  ad- 
mitted to  sustain  a  complaint,  when  objec- 
tion to  it  is  not  made  until  the  trial,  after 
issues  have  been  formed  bj  an  answer. 

s  Shank  v.  Teeple,  33  Iowa,  189,  191 ; 
Foster  t;.  EllioU,  33  Iowa,  216,  223 ;  Gray 
V.  Coau,  23  Iowa,  344 ;  Doolittle  v.  Green, 
32  Iowa,  123,  124. 

*  McGlasson  u.  Bradford.  7  Bush,  250, 
252  ;  Joubert  v.  Carli.  26  Wis.  594  ;  Clay  v. 
Edgerton.  19  Ohio  St.  649 ;  ntpra,  §  •  535  ; 
Gunn  V.  Madigan,  28  Wis.  158,  164;  Rob- 
son  V.  Comstock,  8  Wis.  372,  374,  375 ; 
Morse  v.  Gilraan,  16  Wis.  504.  As  further 
examples,  see  Bushey  v.  Reynolds,  31  Ark. 
657  ;  Thompson  v.  Killian,  25  Minn.  Ill; 
Ferguson  v,  Va.  &  T.  R.  Co.,  13  Nev.  184 ; 
Childers  v.  Vemer,  12  S.  C.  1 ;  Wilkins  v. 
Moore,  20  Kan.  538 ;  Strong  v.  Hoos,  41 
Wis.  659 ;  Whitman  v.  Watry,  44  id.  491 ; 
Evans  v.  Neale,  69  Ind.  148 ;  Moore  v. 
Moore,  56  Cal.  89 ;  Wilcox  v.  Hausch,  57 
id.  139 ;  McAllister  v.  Welker,  39  Minn. 
535  ;  Isaacs  v.  Holland.  1  Wash.  54. 

^Con§trueHon  of  Pleadinga, 

Pleadings  are  to  be  construed  liberally 
^ith  a  view  to  substantial  justice  between 
the  parties:  Guy  v.  McDaniel  (1897),  51 
S.  C.  436,  29  S.  £.196;  Cone  v.  Ivinson 
(1893),  4  Wyo.  203,31  Pac.  31 ;  McArthur 
r.  Clarke  Drug  Co.  (1896),  48  Neb.  899. 67 
N.  W.  861;  Hartzell  c.  McClurg  (1898). 
54  Neb.  313,  74  N.  W.  625 ;  Miller  v. 
Bayer  (1896),  94  Wis.  123,  68  N.  W.  869; 
South  Bend  Chilled  Plow  Co.  v.  Geo.  C. 
Cribb  Co.  (1897),  97  Wis.  230,  72  N.  W. 
749  ;  Benolkin  r.  Guthrie  (1901),  111  Wis. 
5.54,  87  N.  W.  466 ;  Sage  u.  Culver  (1895), 
147  N.  Y.  241,  41  N.  E,  513;  Dailey  p. 
Burlington,  etc.  By.  Co.  (1899),  58  Neb. 


396,  78  N.  W.  722 ;  Roberts  o.  Samtoa 
(1897),  50  Neb.  745,  70  N.  W.  384  ;  Weak 
V.  City  of  New  York  (1902),  171  N.  Y.  607, 
64  N.  E.  509 :  Coatsworth  v.  Lehigh  VaUer 
Ry.  Co.  (1898),  156  N.  Y.  451.  51  N.  £. 
301 ;  Kain  p.  Larkin  (1894),  141  N.  Y.  144. 
39  N.  E.  9  ;  United  States  Saving  Ca  r. 
Harris  (1895),  142  Ind.  226.  40  N.  E.  1072; 
Strong  p.  Weir  (1896),  47  S.  C  307,  25 
S.   £.  157;    Waggy  p.  Scott  (1896).  29 
Ore.  386,  45  Pac  774  ;  Hood  p.  Nicholsoo 
(1896),  137  Mo.  400, 38  S.  W.  1095  ;  \ogt\^ 
gesang  p.  City  of  St.  Louis  (1897),  139  M<*. 
127,  40  S  W.  653  ;  Baird  p.  Citizen'  Rv. 
Co.  (1898),  146    Mo.  265,  48   S.  W   7ft ; 
Ingraham  p.  Lyon  (1894),  105  CaL  254. 
38  Pac.  892  (but  see  California  cases  «!«•! 
infra,  holding  that  pleadings  are  to  be  euo- 
strued  most  strongly  against  the  pleader) ; 
Hall  V.  Woolery  (1898),  20  Wash.  440. 55 
Pac.  562,  holding  that  in  the  absence  of  a 
demurrer,  a  complaint  is  entitled  to  a 
liberal  construction  ;  Blnmenthal  p.  Pacific 
Meat  Co.  (1895),  12  Wash.  831.  41  PSk-  4:. 
to  same  effect 

The  case  of  Cone  v.  iTinaon  {npra),  4 
Wyo.  203,  has  a  very  elaborate  discossiuo 
of  the  question  of  conBtmctioo.  Pomenvj. 
Bliss,  Swan,  and  Maxwell  are  all  copioaaly 
quoted,  and  the  authorities  are  thorooghl« 
reviewed,  a  strong  dissenting  opinion  being 
filed.  Upon  a  rehearing  being  gitnted, 
the  case  was  thoroughly  reargned,  the 
court  adhering  to  its  original  positioo. 

A  pleading  must  be  held  to  allege  all 
the  facts  that  can  be  implied  by  bit  sail 
reasonable  intendment  from  the  fiictt  ex- 
pressly stated :  Sage  p.  Culver  (1895),  14T 
N.  Y.  241,  41  N.  E.  513;  Kain  r.  Larida 
(1894),  141  N.  Y.  144,  39  N.  E.  9 ;  Coatt- 
worth  p.  Lehigh  Valley  Ry.  Co.  (H^i. 
156  N.  Y.  451,  51  N.  E.  301 ;  Weak  r 
City  of  New  York  (1902),  171  N.  Y.  60;, 
64  N.  E.  509 ;  Roberts  p.  Samson  (ISST). 
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In  a  very  small  number  of  cases,  however,  the  courts  seem  to 
have   overlooked  this  change  made  by  the  statute,  and  have 

50  Neb.  745,  70  N.  W.  384 ;  Dailey  v.  Bor-  37  Ore.  68,  60  Pac.  718 ;  Mass.  Benefit 

lington,  etc.  R.R.  Co.  (1899),  58  Neb.396,  Ass'ii  v.  Richart  (1896),  99  Kjr.  302,  35 

78  N.  W.  722 ;  Miller  i;.  Bayer  (1896),  94  S.  W.  541 ;  LouiBviUe,  etc.  R.  R.  Co.  r. 

Wifl.  123,  68  N.  W.  869.  Lawes  (1900),  Ky.,  56  S.  W.  426  ;  Hill  u. 

Where  a  pleading  is  aoailed  for  the  Ragland  (1902),  —  Ky.  — ,  70  S  W.  634; 

first  time  by  a  demorrer  ore  tenuM,  it  will  Salmon  Falls  Bank  v.  Leyaer  (1893),  116 

be  conatmed  liberally:  National  Fire  Ine.  Mo.  51,  22  S.  W.  504;  People's  Bank  v. 

Co.  i;.  Eastern  Building  &  Loan   Aiis'n  Scalzo(]894),  127  Mo.  164,  29  S.  W.  1032; 

(1902),  63  Neb.  698.  88  N.  W.  863;  First  Nicolai  v.  Krimbel  (1896),  29  Ore.  76.  43 

Nat.  Bank  i;.  Pennington  (1899),  57  Neb.  Pac.  865;   Miller  ?•.  Hirschberg   (1895), 

404,  77   N.  W.   1084  ;   Holtz  v.  Hanson  27  Ore  522.  40  Pac.  506.    Bat  it  has  been 

(1902),  115  Wis.  236, 91  N.  W.  663 ;  Werner  held  that  snch  aider  does  not  take  phice 

r.  Ascher  (1893),  86  Wis.  349,  56  N.  W.  where  the  complaint  is  radically  defective : 

869;  Phillips  v.  Carver  (1898),  99  Wis.  Nye  v.  Bill  Nye  Min.  Co.  (1903),  42  Ore. 

561,  75  N.  W.  432;   Winkler  v.  Kacine  .560,  71   Pac  1043.     Compare  Gnstin  v. 

Wagon,  etc.  Co.  (1898),  99  Wis.  184,  74  Concordia  Ins.  Co.  (1901),  164  Mo.  172, 

N.  W.  973.  W  S.  W.  128. 

A  pleading  attacked  for  the  first  time  When  objection  is  made  for  the  first 

m  the  Sopreme  Coort  on  the  ground  that  time  on  the  trial  that  the  complaint  does 

it  does  not  state  a  cause  of  action,  will  be  not   state  facts  constituting  a  cause  of 

liberally  construed :  Omaha  Nat.  Bank  v,  action,  the  pleading  will   be  sustained  if 

Kiper  (1900),  60  Neb.  33,  82  N.  W.  102;  possible:  Johnston  v.  Spencer  (1897),  51 

Fowler  v.  Phoenix  Ins.  Co.  (1899),  35  Ore.  Neb.  198,  70  N.  W.  982 ;  Chicago.  Burling- 

559,  57  Pac.  421 ;  Roseburg   Ry.   Co.  v,  ton,  etc.  R.  R.Co.  v.  Spirk  (1897),  51  Neb. 

Nosier  (1900),  37  Ore.  299,  60  Pac.  904.  167,  70  N.  W.  926;  Peterson  v.  Hopewell 

See   also  First   Nat.  Bank  v.  Tompkins  (1898),  55  Neb.  670,  76  N.  W.  451 ;  Butts 

(1903),  —  Neb.  — ,  94  N.  W.  717.  r.  Kiugman  &  Co.  (1900),  60  Neb.  224,  82 

When  a  complaint  is  attacked   after  N.  W.  854;  Anderson  v,  Alseth  (1895),  6 

judgment  for  want  of  facts  to  state  a  cause  S.  D.  566,  62  N.  W.  435;    Whitbeck  v. 

of  action,  it  must  be  liberally  construed:  Sees  (1898),  10  S.  D.  417,  73  N.  W.  915  ; 

.Mosher  v.  Bmhn  (1896),  15  Wash.  332,  Broyhill  r.  Norton  (1903),  175  Mo.  190,  74 

46  Pac.  397 ;  Cobb  v.  Lindell  Ry.  Co.  S.  W.  1024 ;  Seibert  u.  Minneapolis,  etc 

(1899),  149  Mo.  135,  50  S.  W.  310;  Mer-  Ry.  Co.  (1894),  58  Minn.  39, 59  N.  W. 822 ; 

rill  0.  Equitable  Farm  &  Stock,  etc.  Co.  Commonwealth  Title  Ins.  Co.  v.  Dokko 

(1896),  49  Neb.  198,68  N.  W.  365 ;  Ameri-  (1898),  71  Minn  533,  71  N.  W.  891. 

can  Fire  Ins.  Co.  v.  Landfare  (1898),  56  When  objections  are  made  to  the  intro- 

Neb.  482,  76  N.  W.  1068.    A  decree  for  dnction  of  evidence  on  the  ground  that  tlie 

plaintiff  will  cure  the  inadvertent  omission  petition  fails  to  state  a  cuuse  of  action, 

of  the  word  **  not"  in  a  complaint:  Wyatt  the  pleading  will  be  liberally  construed . * 

r.  Wyatt(l897),31  Ore.  531,49  Pac.  855.  Zng  v.  Forgan   (1902),  Neb.,  90  N.  W. 

See  also  Montesano  v.  Blair  (1895),  12  1129;  Fire  Ass'n  of  Philadelphia  v.  Ruby 

Wash.  188,  40  Pac.  731 ;  State  ex  rd.  v,  (1900),  60  Neb.  216, 82  N.  W.  629 ;  Norfolk 

Renshaw  (1902),  166  Mo.  682,  66  S.  W.  Beet  Sugar  Co.  v.  ilight  (1898),  56  Neb. 

9M;  Milner  v.  Harris  (1903),  —  Neb. —,  162,  76  N.  W.  566. 

95  N.  W.  682.  Under  the  liberal  rule  of  construction 

Imperfect  allegations  have  frequently  the   word    **  wages "  was   construed    as 

been  held  to  be  aided  by  verdict  or  judg-  though  it  read  '*  damages  "  when  the  latter 

ment.    See  Hall   v.  Southern    Pac.    Co.  should  have  been  used :  Tiffin  Glass  Co.  v. 

(1899),  Ariz.,  57  Pac.  617;  A  dee  r.  Levi  Stoehr  (1896),  54   O.  St.  157,  48  N.  E. 

(1893),  137  Tnd.  506,  37  N.  E.  388  ;  Philo-  279;  the  word  "  pain  *'  was  construed  to 

math  p.  Ingle  (1902).  41  Ore.  289,  68  Pac.  mean  "paid  :"  Connor  v.  Becker  (1901), 

803 ;  Chan  Sing  p.  City  of  Portland  (1900),  62  Neb.  856, 87  N.  W.  1065 ;  the  comphdnt 

38 
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expresfily  declared  that  the  construction  must  be  adverse  to  the 

pleader,  thus   recognizing  the  ancient  rule  as  still  in  force  ;^ 

and  reply  were  read  together  to  determiDe  gnage  of  its  plain  and  obTions  meaning,  or 

the  intent  of  the  pleader :  Lavery  v,  Arnold  of  the  fair,  reasonable,  and  obrions  ooDdii- 

(1899),  36  Ore.  84,  58  Pac.  524 ;  "  where  a  sion  to  be  deduced  therefrom,  to  enable  its 

complaint  contains  words  which,if  properly  author  to  relieve  himself  from  a  pocitSao  of 

arranged,  might  state  two  causes  of  action,  embarrassment  where  by  its  use  be  his 

it  will  be  construed  as  stating  only  the  one  voluntarily  placed  himself." 

principally  intended  :  *'  Santa  Fe,  etc.  Ry.  In  Chicago,  etc.  R.  R.  Co.  v.  Haywood 

Co.  I*.  Hurley  (1894),  Ariz.,  36  Pac  216;  (1897),  102  la.  392, 71  N.  W.858,theoo«irt 

where  a  complaint  maybe  treated  as  set-  said:  "Where  the>right  of  recoveiy  is  based 

ting  out  a  cause  of  action  either  ex  con-  upon  a  written  contract,  as  in  this  case,  ud 

tractu  or  ex  delicto,  and  the  action  would  the  averment  of  facts  constituting  aoocfaer 

be  barred  if  treated  as  ex  delicto,  it  will  be  cause  of  action  is  neoessari'  to  bring  the 

treated  as  ex  contractu :  St.  Louis,  etc.  R.  R.  remedy  sought  within  the  terms  of  the  cosy 

Co.  V.  Sweet  (1897),  63  Ark.  563,  40  S.  W.  tract,  then  it  will  be  assumed  that  odI; 

463  ;  the  words  *'  entered  into  "  were  con-  one  cause  of  action  was  intended.    In  other 

strued  to  equal  **  executed,'*  and  the  alle-  words,  parties  are  presumed  to  folkm  the 

gatlon  of  the  execution  of  a  bond  was  requirements  of  statute  in  preparing  their 

held  to  include  the  performance  of  every  plttMlings,  and  a  single  count  or  diriskn 

act  essential  to  the  making  and  approval  of  a  petition  will  not  be  construed  to  state 

of  the  bond :  Fire  Ass'n  of  Philadelphia  v.  two  causes  of  action,  unless  the  parpote  of 

Ruby  (1900),  60  Neb.  216,  82  N.  W.  629 ;  the  pleader  so  to  do  clearly  appean.*^ 

an  allegation  that  a  child  was  six  years  of  ^  Commonwealth  r.  Cook,  8  Bosh.  2^ 

age,  held  to  include  an  allegation  that  said  224 ;  Wright  v.  McCormick,  67  N.  C.  2T. 

child  was  unmarried,  in  an  action  for  the  And  see  Rogers  v.  Shannon,  52  Cal  99 . 

death  of  an  unmarried  minor  child  :  Baird  Henley  v.  Wilson,  77  N.  C.  216  (ooomon- 

v.  Citizens'  Ry.  Co.  (1898).  146  Mo.  265,  law  rule  applied;    ambignoos  language 

48  S.  W.  78;  facts  not  conclusions  control  strictly  construed  against    the   picsder. 

in  constrnction  of  pleading :  Spargur  v.  no  intendments  in  his  favor) ;  Jaffe  r.  Lui- 

Roraine  (1893),  38  Neb.  736, 57  N.  W.  523 ;  enthal,  86  Cal.  91 ;  Loehr  v,  Mnzphy,  43 

where  it  is  not  clear  whether  the  action  is  Mo.  App.  519. 

legal  or  equitable,  it  should  be  so  con-  [In  the  foUowing  cases  it  is  held  t!ai 

strued  as  to  maintain  the  jurisdiction  of  the  pleadings  are  to  be  conatmed  m^i< 

the  court:  Adams  v.  Hayes  (1897),  t20  strongly  against   the  pleader:  Man  '. 

N.  C.  383.  27  S.  E.  47  ;  a  pleading  in  the  Carman   (1902),    Ky.,    66    S.   W.  mr, 

form  of  an  indictment  will  be  considered  Friend  v.  Allen  (1900),  Ky.,  56  S.  W.  418; 

as  a  complaint  if  the  necessary  facts  are  Goff  v.  Marsden  Co.  (1900),  Ky.,  56  S.  W. 

alleged :  St.  Louis,  etc.  R.  R.  Co.  v.  State  667 ;  Fox  v.  Mackey  (1899),  125  CtL  M. 

(1901),  68  Ark.  561,  60  S.  W.  654.  57  Pac.  672 ;  California  Navigation  Co  r 

The  Supreme  Court  of  Missouri,  in  the  Union  Transp.  Co.  (1898),  182  Gal.  641. 

case  of  Hood  v.  Nicholson  (1896),  137  Mo.  55  ^nc    591 ;  Siskiyon  Lumber  Co.  •- 

400,  38  S.  W.  1095,  used  the  following  Rostel  (1898).  121  Cal.  511,  53  Pac  111^; 

language  respecting  the  limits  applicable  Heller  u.  Dyerville  Mfg.  Co.  (1897),  116 

to  the  liberal  construction  of  pleadings:  Cal.  127, 47  Pac  1016;  CalUhaa v. Looirh- 

"  Courts,  to  prevent  delays  and  avoid  hard-  ran  (1894),  102  Cal.  476,  36  Pac  835  (^ 

ships,  will  disregard  all  defects  in  plead-  see  Ingraham  r.  Lyon   (1894),  105  Cal 

ings  which  do  not  affect  the  substantial  254,  38  Pac  892,  where  the  liberal  riev '« 

rights  of  the  adverse  party,  and  will  dis-  announced) ;   Holt  v.  Pearson  (1895),  \i 

regard  form  and  look  to  the  substance  and  Utah,  63, 41  Pac.  560  (expressly  ovemW 

at  all  times  give  such  interpretation  to  in  Mangnm  t;.  Bullion,  etc  Co.  (189T,-. 

language  used  as  fairly  appears  to  have  15  Utah,  534,  50  Pac.  834);  Johnston  r. 

been  intended  by  its  author ;  yet  it  is  not  Meaghr  (1897),  14  Utah,  426, 47  Pac  961 

authorized  to  rob,  by  construction,  Ian-  holding  that,  on  demurrer,  pleadings  in 
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while  in  some  others  the  judicial  action  was  clearly  based  upon 
that  old  doctrine,  although  it  was  not  formally  announced  in  the 
opinions.^  Under  the  light  of  this  beneficent  but  new  principle, 
that  pleadings  are  to  be  construed  fairly,  equitably,  and  liberally, 
with  a  view  to  promote  the  ends  of  justice,  and  not  enforce  any 
arbitrary  and  technical  dogmas,  I  shall  proceed  to  consider,  in 
the  order  already  indicated,  the  several  practical  rules  mentioned 
above,  which  regulate  the  manner  of  setting  forth  the  cause  of 
action  or  the  defence. 

§  442.  *548.  I.  Inaafficient,  Imperfect,  Incomplete,  or  Infonnal 
Allegmtioiie,  and  the  Mode  of  Objecting  to  and  Correcting  them. 
Distinction  bet^veen  Imperfect  and  vrhoUy  Deficient  AUegations. 
The  codes  clearly  intend  to  draw  a  broad  line  of  distinction 
between  an  entire  failure  to  state  any  cause  of  action  or  defence, 
on  the  one  side,  which  is  to  be  taken  advantage  of  either  by  the 
general  demurrer  for  want  of  sufficient  facts,  or  by  the  exclusion 
of  all  evidence  at  the  trial,  and  the  statement  of  a  cause  of  action 
or  a  defence  in  an  insufficient,  imperfect,  incomplete,  or  informal 
manner,  which  is  to  be  corrected  by  a  motion  to  render  the 
pleading  more  definite  and  certain  by  amendment  The  courts 
have,  in  the  main,  endeavored  to  preserve  this  distinction,  but 
not  always  with  success ;  since  averments  have  sometimes  been 
treated  as  merely  incomplete,  and  the  pleadings  containing  them 
have  been  sustained  on  demurrer,  which  appeared  to  state  no 
cause  of  action  or  defence  whatever;'  while,  in  other  instances, 
pleadings  have  been  pronounced  wholly  defective  and  therefore 
bad  on  demurrer,  or  incapable  of  admitting  any  evidence,  the 
allegations  of  which  appear  to  have  been  simply  imperfect  or 
incomplete.     It  is  undoubtedly  difficult  to  discriminate  between 


to  be  constmed  raost  strongly  against  the 
pleader,  but,  after  trial,  in  the  pleader's 
favor ;  Oregon  &  Cal.  R.  R.  Co.  v.  Jack- 
son Conntj  (1901),  38  Ore.  589,  64  Pac. 
307,  holding  that,  when  tested  by  demar- 
rer,  the  allegations  of  a  pleading  are  to 
be  coDStrned  most  strongly  against  the 
pleader,  bnt  after  pleading  over  all  in- 
tendments mast  be  indulged  in  favor  of 
its  sufficiency ;  Mellott  t;.  Downing  (1901), 
39  Ore.  218,  64  Pac.  393  (to  the  same 
effect);  Patterson  v.  Patterson  (1902),  40 
Ore.  560,  67  Pac.  664  (to  same  effect); 
Conrad  Nat.  Bank  v.  Great  Northern  Ry. 


Co.  (1900),  24  Mont.  178,  61  Pac.  i; 
Fidelity  &  Casualty  Co.  v.  Vandyke  (1896), 
99  Ga.  542,  27  S.  E.  709. 

In  Blnmenthal-  v.  Pacific  Meat  Co. 
(1895),  12  Wash.  331,  41  Pac.  47,  the 
court  seems  to  favor  a  somewhat  strict 
construction  when  the  pleading  is  attacked 
by  motion  or  demurrer.] 

^  For  examples,  see  Hathaway  v. 
Quinby,  1  N.  Y.  S.  C.  386;  Doyle  v. 
Phoenix  Ins.  Co.,  44  Cal.  264;  Scofield 
V.  Whitelegge,  49  N.  T.  259,  261 ;  Holmes 
V.  Williams,  16  Minn.  164,  168. 
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these  two  conditions  of  partial  and  of  total  failure ;  and  it  is 
utterly  impossible  to  frame  any  accurate  general  formula  which 
shall  define  or  describe  the  insuflSciency,  incompleteness,  or  im- 
perfectness  of  averment  intended  by  the  codes,  and  shall  embract 
all  the  possible  instances  within  its  terms.  By  a  comparison  of 
the  decided  cases,  some  notion,  however,  may  be  obtained  of  the 
distinction,  recognized  if  not  definitely  established  by  the  courts, 
between  the  absolute  deficiency  which  renders  a  pleading  bad  od 
demurrer  or  at  the  trial,  and  the  incompleteness  or  imperfection 
of  allegation  which  exposes  it  to  amendment  by  motion;  and  in 
this  manner  alone  can  any  light  be  thrown  upon  the  nature  of 
the  insufficiency  which  is  the  subject  of  the  present  inquiry. 

§  443.  *  549.  Motion  the  Proper  Method  of  Attackins  Pleadinei 
which  are  merely  Imperfect.  The  true  doctrine  to  be  gathered 
from  all  the  cases  is,  that  if  the  substantial  facts  which  constitate 
a  cause  of  action  are  stated  in  a  complaint  or  petition,  or  can  be 
inferred  by  reasonable  intendment  from  the  matters  which  are 
set  forth,  although  the  allegations  of  these  facts  are  imperfect 
incomplete,  and  defective,  such  insufficiency  pertaining,  how- 
ever, to  the  form  rather  than  to  the  substance,  the  proper  modr 
of  correction  is  not  by  demurrer,  nor  by  excluding  evidence  at 
the  trial,  but  by  a  motion  before  the  trial  to  make  the  avenneBts 
more  definite  and  certain  by  amendment.^     From  the  citations  in 


1  People  V.  Ryder,  12  N.  Y.  433 ;  Prin- 
dle  V.  Carathers,  15  N.  Y.  425;  Flanders 
V.  McVickar,  7  Wis.  372,  377  ;  Robson  v. 
Comstock,  8  Wis.  372,  374,  375 ;  Kuehn 
r.  Wilson,  13  Wis.  104.  107,  108;  Morse  v. 
Gilmau,  16  Wis.  504,  507  ;  Kimball  v.  Dar- 
ling, 32  Wis.  675,  684 ;  Reeve  v.  Fraker, 
32  Wis.  243;  Uazleton  v.  Union  Bk.  of 
Columbus,  32  Wis.  34,  42,  43;  Horn  i;. 
Lndiugton,  28  Wis.  81,  83  (a  motion  made 
and  granted, — a  good  illustration  of  de* 
fective  allegations  added  to) ;  Clay  v. 
Edgerton,  19  Ohio  St.  549;  Winter  v. 
Winter,  8  Nev.  129  (statement  of  a  ma- 
terial fact  by  way  of  recital) ;  Saulsbury 
r.  Alexander,  50  Mo.  142.  144 ;  Corpenny 
V.  Sedalia,  57  Mo.  88  (a  motion  in  arrest 
of  judgment  not  proper  when  a  cause 
of  action  is  stated  however  defectively); 
Pomeroy  v.  Benton,  57  Mo.  531,  550; 
Hale  p.  Omaha  Nat.  Bank,  49  N.  Y.  626, 
630;  Harthol  v.  Blakin,  34  Iowa,  452; 
Russell  V.  Mixer,  42  Cal.  475;  Slattery 


p.  Hall,  43  CaL  191  (objection  that  s  com- 
plaint is  ambiguous  cannot  be  mstd 
under  a  general  demurrer) ;  Btaftki  »■ 
WiUiams,  9  Nev.  161 ;  Smith  r.  DfOBfO. 
15  Minn.  81 ;  Lewis  r.  Edwards,  44  be. 
333,  336;  Snowden  v.  Wilas,  19  Ind.  10; 
Lane  v.  Miller,  27  Ind.  534;  Johwc 
V.  Robinson,  20  Minn.  189,  I9S;  Mul^ 
V.  Rice,  3  Neb.  76,  86,  87 ;  School  Tn  r 
Odlin,  8  Ohio  St.  293,  296.  A  qnoutioo 
from  a  few  of  these  cases  will  skov  thi 
exact  position  taken  by  the  courts  in  nki- 
ence  to  the  extent  of  defect  whicb  as 
and  must  be  cured  by  motioii :  and  I  h^^ 
from  among  those  which  have  ditrurt-l 
the  subject  in  the  moet  general  aiiDBer. 
In  Prindle  r.  Caruthere,  15  N.  T.  4tS,tbe 
complaint  set  out  a  copy  of  a  writttB 
contract  made  by  defendant,  and  rtawi 
that,  "for  value  received,"  he  "proni^'i 
to  pay  H.  C.  or  E.  C,"  etc. ;  but  it  'ii^ 
not,  in  any  other  manner,  allege  i  ^^ 
Bideration.    It  alao  stated  that  **the  <f» 
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the  foot-note,  it  is  clear  that  the  courts  have,  with  a  considerable 
degree  of  unanimity,  agreed  upon  this  rule,  and  have  in  most 

tract  is,  and  was  prior  to,  etc.,  the  property  raling,  the  court,  bj  Dixon  C.  J.,  said 
of  the  plaintiff  br  purchase,"  but  did  not  (p.  507) :  "That  the  contract  between  M. 
diadoee    from  whom    the    transfer   was  and  the  defendant  is  not  set  out,  as  it 
made,    nor   the  consideration.     The  de-  undoubtedly  should  have  been,  is  not  an 
fendant  demurriujf  for  want  of  sufficient  objection  which  can  be  taken. in  this  way. 
facts,  the  conrt  held  that  the  copy  of  the  The  remedy  of  the  defendant  for  this  de- 
contract  as  set  forth  contained  a  sufficient  feet  is  by  motion  to  require  the  complaint 
allegation  of  a  consideration,  and  added :  to  be  made   more   definite    and  certain 
"  The    remedy  for    all    defects   of    this  by  amendment.    A  complaint  to  be  over- 
natiure  is  by  motion  to  make  the  faulty  thrown  by  demurrer,  or  by  objection  to 
pleading  more  definite  and  certain;  that  evidence,  must  be  wholly  insufficient.    If 
proceeding  has  taken  the  place  of  demur-  any  portion  of  it,  or  to  any  extent  it  pre- 
rers  for  want  of  form."    liobson  i'.  Com-  sents  facts  sufficient  to  constitute  a  cause 
stock,    8  Wis.  372,  was    an    action   for  of  action,  or  if  a  good  cause  of  action  can 
malicious    prosecution.     The    complaint  be  gathered  from  it,  it  will  stand,  how- 
merely  alleged  that  the  defendant,  mali-  ever  inartificially  these  facts  may  be  pre- 
ciously and  without  probable  cause,  pro-  sented,  or  however  defective,  uncertain, 
cored  the  plaintiff  to  be  arrested  and  to  or  redundant  may  be  the  mode  of  their 
be  imprisoned,  to  hisdamage,  etc.,  but  did  treatment.    Contrary  to  the  common-law 
not  state  the  nature  of  the  indictment,  rule,  every   reasonable    intendment    and 
nor  in  what  the  charge    consisted,  nor  presumption  is  to  be  made  in  favor  of  the 
even  that  it  was  false,  nor  that  there  had  pleading ;  and  it  will  not  be  set  aside  on 
been  a  trial,  nor  that  the  plaintiff  had  demurrer  unless  it  be  so  fatally  defective, 
been  discharged  or  acquitted.     The  de-  that,  taking  all  the  facts  to  be  admitted, 
fendant  answered   by  a  general  denial ;  the  court  can  say  they  furnish  no  cause 
and,  at  the  trial,  the  plaintiff  had  a  ver-  of  action  whatever ; "  citing  and  approv- 
dict.     On  appeal  from  the  judgment,  the  ing   Cudlipp    v.  Whipple,   4  Duer,  610; 
court,  bj  Cole  J.,  held  (pp.  374,  375)  that  Graham  r.  Camman,  5  Duer,  697 ;  Broder- 
the  complaint  was  exceedingly  defective  ickt?.  Poillon,  2 E.D.Smith, 554  ;  Elfrank 
and  informal  in  its  manner  of  setting  out  v.  Seiler,  54  Mo.  134 ;  Russell  u.  State  Ins. 
the  cause  of  action ;  but  it  was  cured  Co.,  55  Mo.  585 ;  Biddle  v.  Ramsey,  52 
by  the  verdict     The  plaintiff  must  have  Mo.  153.     The  court,  in  Mills  v.  Rice, 
proved  a  discharge  or  acquittal,  or  else  3  Neb.  76,  86,    87,    said   that  when   a 
he  could    not    have  obtained  a  verdict,  petition  is  uncertain  or  indefinite  in  its 
The  code  requires  a  liberal  construction ;  allegations,  when  it  attempts  to  set  up 
and    the  defendant  should   have  moved  a  good  cause  of  action,  but  the  defect 
that  the  pleading  be  made  definite  and  does  not  go  to  the  length  of  omitting  to 
certain   by  supplying  the  omitted  aver-  state  any  cause  of  action,  the  defendant 
ments.     In  Morse  r.  Gilman,  16  Wis.  504,  must  move  to   correct ;  he  cannot  take 
the    complaint    alleged    that    defendant  advantage  of  it  by  demurrer.     The  fol- 
entered  into  a  written  contract  with  one  lowing  cases  are  additional  examples,  and 
Merrick  for  grading  at  a  specified  price  they    generally    sustain    the    distinction 
per    cubic    yard ;    that    the    work    had  stated  in  the  text  and  the  rule  there  laid 
been  completed  by  M.  according  to  the  down.    Ball  v.  Fulton  Cy.,  31  Ark.  379  (the 
agreement ;  that  there  was  due  thereon  rule  of  the  text,  §  *  549,  quoted,  approved, 
a  certain  named,  sum  ;  and  that  the  de-  and  followed) ;  Kalckhoff  r.  Zoehrlaut,  40 
mand    had  been  assigned  by  M.  to  the  Wis.  427  ;  Lash  v,  Christie,  4  Neb.  262 ; 
plaintiff;  but  it  did  not  to  any  further  Surginer  v.  Paddock,  31  Ark.  528;  Aull 
extent  state  the  provisions  of  the  contract,  v.  Jones,  5  Neb.  500;  Farrar  v.  Triplet, 
At  the  trial,  all  evidence  on  the  part  of  7  id.  237 ;  Dorsey  v.  Hall,  7  id.  460 ;  State 
the  plaintiff  was  excluded,  and  the  com-  v.  North.  Belle  Min.  Co.,  15  Nev.  385; 
plaint  was  dismi&sed.     In  reversing  this  Coon  Dist.  Tp.  v.  Providence  Dist.  Tp. 


598  CIVIL  REMEDIES. 

instances  applied  it  to  defects  and  mistakes  having  the  same 
general  features,  and  have  sometimes  severely  strained  the  doc- 
trine of  liberal  construction  in  order  to  enforce  it.  Thus,  if 
instead  of  alleging  the  issuable  facts  the  pleader  should  state  the 
evidence  of  such  facts,  or  even  a  portion  only  thereof,  unless 
the  omission  was  so  extensive  that  no  cause  of  action  at  all  was 
indicated,  or  if  he  should  aver  conclusions  of  law,  in  place  of 
fact,  the  resulting  insu£5ciency  and  imperfection  would  pertain 
to  the  form  rather  than  to  the  substance,  and  the  mode  of  cor- 
rection would  be  by  a  motion,  and  not  by  a  demurrer.  It  is 
virtually  impossible,  however,  to  lay  down  a  dividing-line,  so 
that  on  the  one  side  shall  fall  all  the  errors  which  are  venial,  and 
on  the  other  all  those  which  are  fatal.  While  in  most  instances 
the  courts  have  held  that  a  motion  is  the  only  means  of  removing 
the  defect,  and  therefore  that  a  neglect  to  make  a  motion  waives 
all  objection  without  any  reference  to  the  stage  of  the  cause,  yet 
in  some  cases  a  considerable  stress  has  been  laid  upon  the  efFect 
of  a  verdict  in  curing  the  error. ^  And  in  certain  decisions  the 
language  of  the  judges  tends  to  create  an  unnecessary  confusion, 
and  to  incorporate  an  additional  element  of  doubt  into  the  rule, 

Dir.,  52  Iowa,  287 ;  McCormick  v.  Basal,  called  for  trial) ;  Snkforth  v.  Lord,  87  Cal. 

46  id.  235 ;  Bradley  v.  Parkharst,  20  Kan.  S99 ;  Bash  v.  Cella,  52  Ark.  378 ;  Swest  r 

462;  Walter  v.   Fowler,  85  N.  T.  621;  Desha  Lamber,  etc.  Co.  (Ark.  1893).  » 

Marie  v.  Garrison,  83  id.  14,  23;  Calvo  t\  S.  W.  Rep.  514;  Neirport  Light  Ca  c 

Da  vies,  73  id.  211 ;  Raster  r.  Raster,  52  Newport  (Ry.  1892),  19  S.  W.  Bep.  18$, 

Ind.  531 ;  Brookville  &  C.  Tump.  Co.  r.  Sheeks  v.  Erwin,  130  Ind.  31 ;  De  Hart  r. 

Pumphrey,  59  id.  78 ;  U.  S.  Express  Co.  v,  Etnire,  121  Ind.  242 ;  Cockerill  r.  Staffcrd, 

Reefer,  59  id.  263;  Evansville  v.  Thayer*  102  Mo.  571. 

59  id.  324 ;  PennsyWania  Co.  v.  Sedwick,  ^  See  Robson  v.  Comfltock^  8  Wit.  371 

59  id.  336 ;  Rees  v.  Capp,  59  id.  566 ;  Shaw  374,  375 ;  Hazleton  v.  Union  Bk.  of  Cohat 

V.  Merchants'  Nat.  Bk.,  60  id.  83 ;  Boyce  bns.  32  Wis.  34,  42,  43 ;  Clay  o.  Edgerton. 

V.  Brady,  61   id.  432;  Sebbitt  v.  Stryker,  19  Ohio  St.  549;  Saalsbniy  v.  Alexander. 

62  id.  41 ;  Barrett  v.  Leonard.  66  id.  422;  50  Mo.  142,  144;  Corpenny  r.  Sedilia.57 

Wiles  V.  Lambert,  66  id.  494 ;  Proctor  v.  Mo.  88;  Pomeroy  v.  Benton,  57  Mo.  531. 

Cole,  66  id.  576;   Dale    v.  Thomas,  67  5.S0;    Blasdel  v.  Williams,  9  Not.  161. 

id.  570;  Earle  v.  Patterson,  67  id.  503;  Smith  v.  Dennett,  15  Minn.  81.     In  U» 

Milroy  v.  Qninn,  69  id.  406  ;  Lee  v,  Davis,  sonri,  and  in  a  few  other  Stales,  a  moCioii 

70  id.  464 ;  Smith  v.  Freeman,  71  id.  229 ;  in  arrest  of  judgment  is  permitted  br  the 

Trayser  Piano  Co.  v,  Rerschner,  73  id.  practice  onder  some  drcnmstaBcei,  ani 

183;  Ohio  &  Miss.   R.   Co.  r.   Collam,  the  abore  cases,  cited  from  that  State,  boU 

73  id.  261 ;  Snyder  v.  Baber,  74  id.  47 ;  that  sach  a  motion  is  not  proper  when  the 

Gentz  V.   Martin,   75  id.   228 ;  Drais  v.  petition  is  simply  defective  and  imperfect 

Ilogan,  50  Cal.  121 ;  Jameson  v.  Ring,  50  in  its  statement  of  the  cause  of  action,  ud 

id.  132;  Los  Angeles  v.  Signoret,  50  id.  should  only  be  made  when  it  whoilriaili 

298 ;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Snave-  to  set  forth  any  cause  of  action  ;  the  neie 

ley,  47  Ran.  637  (motion  generally  too  imperfection  is  cured  by  the  verdict 
late  when  not  made  until  after  the  case  is 
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which  is  uot  at  best,  from  its  very  nature,  capable  of  absolute 
certainty.  In  the  cases  referred  to,  the  courts  have  declared 
tliat  if  the  defendant  omits  to  move  to  make  the  pleading  more 
definite  and  certain,  or  to  demur^  but  answers  and  goes  to  trial, 
the  objection  is  waived.*  This  form  of  expression  is  a  plain 
departure  from  the  rule  as  given  above,  and  is  self-contradictory. 
The  very  distinctive  feature  of  the  class  of  defects  under  consid- 
eration is,  that  they  do  not  render  a  pleading  demurrable,  but 
only  expose  it  to  amendment  by  motion.  A  failure  to  demur  is 
therefore  entirely  immaterial ;  it  does  not  waive  anything,  because 
the  demurrer  if  resorted  to  would  have  accomplished  nothing. 
Doubt  and  obscurity  alone  as  to  the  true  meaning  and  the  exact 
force  of  the  rule  can  arise  from  this  careless  use  of  language.^ 

1  Fomeroyv.  Benton,  57  Mo.  531,  550;  147;  Fares  v.  Gleason  (1896),  14  Wash. 
Blaadel  v.  Williamfl,  9  Ner.  161 ;  Smith  v.  657,  45  Pac.  314;  Stewart  v.  Bole  (1901), 
Dennett,  15  Minn.  81 ;  Johnson  v.  Robin-  61  Neb.  193,  85  N.  W.  33;  Kyd  v.  Cook 
son,  20  Minn.  189,  192.  (1898).  56  Neb.  7i;  76  N.  W.  524;  First 

Nat.  Bank  u.  ^mith  (1893),  36  Neb.  199, 

2  [:imperfeet,ln€4nnpleie,andlnfar'     54  ^  W.  254;   Street    Ry.   Co.  u.  Stone 

mal  Allegations,  ^^^^^^^  ^^  ,^  ^3^  3^  p^  ^^^^ .  ^^^^^^^ 

Indffiniteness  and  uncertainty  in  a  pe-  v.  Lichtenberger    (1901),  62  Neb.  501,  87 

tition  are  properly  reached  by  motion  and  N.  W.  305;   Murrell  v.  Henry  (1902),  70 

not  by  demnrrer:    McAdam  v.  Scudder  Ark.  161,  66  S.  W.  647 ;  City  of  Santa 

(1894),  127  Mo.  345,30  S.  W.  168;  Guth-  Barbara  v.  Eldred  (1895),  108  Cal.  294, 

rie  r.  Shaffer  (1898),  7  Okla.  459,  54  Pac.  4I  Pac.  410. 

698 ;  Seaboard  Air  Line  Ry.  Co.  u.  Main  Where  a   material  fact  can   be  only 

(1903),  — N.  C  — ,  43  S.  E.  930;  Allen  vagnely  inferred  from  the  allegations  of  a 

V.  Carolina  Cent  Ry.Co.  (1897),  120  N.  C  complaint,  a  motion  to  make  more  defi- 

548,  27  S.  E.  76;  Rutherford  v.  Johnson  Dite  and  certain  will  lie:    McFadden  v. 

(1897),  49  S.  C.  465,27  S.  E.  470;  Garrett  Stark   (1893),  58  Ark.  7,  22  S.  W.  884  ; 

r.  Weinberg  (1897),  50  S.  C  310,  27  S.  E.  City  of  Santa  Barbara  v.  Eldred  (1895), 

770  ;  State  ex  reL  v,  Jeter  (1901),  59  8.  C.  108  Cal.  294,  41  Pac.  410. 

483,  38  S.  E.  124 ;  Lockwood  i;.  Bridge  Co.  Demurrer  Held  Proper  in  some  States. 

(1901),  60  S.  C.  492,  38  S.  E.  112;  Smith  By  statute  in  California,  Colorado,  Idaho, 

r.  Bradstreet  (1902),  63  S.  C.  525,  41  S.  E.  Montana,  Nerada,  and  Utah,  it  is  made  a 

763 ;  Sheeks  v.  State  (1900),  156  Ind.  508,  ground  of  demurrer  that  the  complaint  is 

60  N.  E.   142;   Coddington  v.  Canaday  ambiguous,  unintelligible,  and  uncertain. 

( I901),  157  Ind.  243,  61  N.  E.  567 ;  Frain  See  note  to  §»433,  where  the  statutes  are 

r.  Burgett  (1898),  152  Ind.  55,  50  N.  E.  giren.     As  to  the  form  of  the  demurrer,  it 

873  ;  Clow  V.  Brown  (1897),  150  Ind.  185,  was  held  in  Jacob  Sultan  Co.  v.  Union  Co. 

48  N.  E.  1034;  Garard  v.  Garard  (1893),  (1895),  17  Mont.  61,  42  Pac.  109,  that  a 

135  Ind.  15,  34  N.  E.  442 ;  Cleveland,  etc.  demurrer  which  merely  states  in  the  Ian- 

Ry.  Co.  V.  Berry  (1898),  152  Ind.  607,  53  guage  of  the  statute  that  the  complaint  is 

N.  E.  415;   Olson    v.  Phcenix  Mfg.  Co.  ambiguous,  unintelligible,  and  uncertain, 

(1899),   103  Wis.  337,    79  N.    W.  409;  should  be  disregarded.    It  ought  to  specify 

Johnston  v.  Northwestern  Live  Stock  Ins.  wherein  the  ambiguity,  etc.  consists.     See 

Co.  (1896),  94  Wis.  117,  68  N.  W.  868;  also  Herbst  Importing  Co.  v.  Hogan  (1895), 

Allen  V.  Chicago  &  Northwestern  Ry.  Co.  16  Mont.  384,  41  Pac.  135. 

(1896),  94  Wis.  93,  68  N.  W.  873  ;  Fitch  In  California,  in  Greenebaum  v.  Tavlor 

V,  Applegate  (1901),  24  Wash.  25,  64  Pac.  (1894),  102  CaX.  624,  36  Pac.  957,  it  waa 
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§  444.     *  550.    Demurrer,  or  Dismissal  of    Petition  at  tbe  Kal 
Proper  when  AUe^tions  are  wholly  Deficient.     It  has  even  been 

held  that  a  demurrer  to  a  complaiDt  on  Fowler  (1897),  120  N.  C.  14,26  S.E.  635; 
the  ground  that  it  is  ambiguous,  nnintel-  Pender  v.  Mallett  (189<>),  123  N.  C.  57, 
ligible,  and  uncertain,  for  the  reason  that  31  S.  £.  351.    In  construing  the  Keutocky 
it  does  not  contain  a  sufficient  description  statute,  in  Brown  v.  111.  Cent.  It  R.  Ca 
of  the  property  sued  for,  should  be  over-  (1897),  100   Ky.  525,  38  S.  W.  862,  tbe 
ruled.    The  complaint  was  clearly  neither  court  held  that  it  applies  solely  to  sDegisg 
unintelligible  nor  ambiguous,  and  if  un-  facts  in  the  alternative,  not  partiea,  tod 
certain  merely  the  demurrer  did  not  reach  does  not  authorize  an  all^ation  that  the 
it.     But  see  Field  v.  Andrada  (1895),  106  loss  and  damage  occurred  "by  rason  of 
Cal.  107,  39  Pac.  323,  where  a  demur-  the  negligence  of  one  or  the  other  of  (k> 
rer  was  filed  on  these  three  grounds  con-  fendants,  or  of  both  defendants,  aod  u  to 
junctively,  but  the  only  specifications  were  which  plaintiffs  are  unable  to  say  si  to 
on  the  ground  of  uncertainty,  and  the  whether  one  or  the  other,  or  both,  but  one 
court  sustained  the  demurrer  as  one  on  of  these  oltematives  is  true."    Such  aT«^ 
the  latter  ground  only.     See  also  Henke  ment  is  insufficient  against  either  of  tbe 
V.  Eureka  Endowment  Ass'n  (1893),  100  defendants.     To  same  effect  see  T/rais- 
Cal.  429,  34  Pac.  1089,  where  it  was  said  viUe,  etc  R.  R.  Co.  v.  Ft.  Wayne  Elec-Co. 
that  allegations  which  constitute  matters  of  (1900),  108  Ky.  113,55  S.  W.  918.   £ar!i 
inducement    cannot  render  a  complaint  alternative  pleaded  should  be  a  complete 
bad  on  demurrer  on  the  ground  that  the  cause    of    action :    Cumberland  VaDev 
complaint  is  ambiguous,    uncertain,    or  Bank's  Assignee  v.  Slusher  (1897),  102 
unintelligible.  Ky.  415,  43  S.  W.  472 ;  Wehmhoff  v.  Ru- 
in   Georgia,  where  no    such    statute  therford  (1895),  98  Ky.  91,  32  S.  W.  288. 
exists,  uncertainty  is  held  to  be  a  ground  Clerical   Error.     An   obvious  derical 
for  special  demurrer :  McClendon  n.  Her-  error  in  a  pleading  will  be  disregarded  - 
nando Co.  (1896).  lOOGa.  219, 28  S.  E.  152 ;  Gibbs  v.  Southern  (1893),  116  Mo.  S04, 2S 
East  Georgia  R.  R.  Co   v.  King  (1893),  S.  W.  713. 

91  Ga.  519,  17  S.  £.  939 ;  Mayor  v.  Came-  Form  of  Motion.    It  is  not  error  to  oter- 

ron  (1900),  111  Ga.  110,  36  S.  E.  462.  rule  a  motion  to  make  a  pleading  more 

Objections .  going  to  Formal  Defects  in  a  certain  when  it  does  not  point  out  wberris 

pleading  cannot  be  raised  by  demurrer,  the  uncertainty  consists :  Grimes  r.  Cul- 

but  must  be  raised  by  motion:    Grant  v.  lison  (1895),  3  Okla.  268,   41  IVic.  355; 

Commercial  Nat.  Bank  (1903),  —  Neb.  — ,  Jacobs  Sultan  Co.  v.  Union  Co.  (1895),  1* 

93  N.  W.  185 ;  Forbes  v.  Petty  (1893),  37  Mont.  61, 42  Pac.  109  (special  demonfr^ : 

Neb.  899,  56  N.  W.  730;  Cone  v.  Ivinson  Wortham  v.  Sinclair  (1896).  98  (5a.  173, 

(1893),  4  Wyo.  2a3,  33   Pac.  31  ;  Living-  25  S.  E.  414  (special  demurrer) ;  Brown  r. 

stone  V.  Lovgren  (1902),  27  Wash.  102.  67  Baker  (1901),  39  Gre.  66,  65  Pac.  799. 
Pac.  599  ;  Street  Ry.  Co.  o.  Stone  (1894),  Limitation  on  Use  oJModon.    Amotion 

54  Kan.  83,  37    Pac.   1012 ;   Johnson  v.  to  make  a  pleading  more   definite  an<! 

Douglass  (1894),  60  Ark.   39,  28  S.  W.  certain  cannot  be  used  to  compel  tbe  ptftr 

515.    But  in  Connecticut  a  question  of  to  plead  his  evidence :  Bowers  r.  Scholer 

formal  defects    must    be    raised    by  de-  (1893).  54  Minn.  99,55  N.  W.  817.    Am> 

murrer :   Levy    v.    Metropolis  Mfg.   Co.  tion  to  strike  will  not  lie  where  a  pleacl- 

(1900),  73  Conn.  559.  48  Atl.  429.  ing  is  indefinite  and  uncertain,  bat  the 

Alternative  Allegations.    It  is  provided  remedy  is  by  motion  to  make  more  de> 

by  statute  in    Kentucky  that  *'  a  party  finite  and  certain :  Computing  Scaki  Co. 

may  allege  alternatively  the  existence  of  v.  Long  (1903), —  8.  C.  — ,  44  S.  E.  9*3. 
one  or  another  fact^  if  he  ata«^fl  t.|jftt^^**  Consfquenee  of  Failure  to  make  M^t^ 

ofjhem  istrne  and  that  h*^  ^fifl  ^^t  kP*^""  In    Spires  v.  South   Bound  R  B.  Co. 

Vl^ich  of  thenualixufi-"    But  the  general  (1896),  47   S.  C.  28,  24  S.  E.  992;  the 

rule  is  that  a  pleading  in  the  alternative  is  court  said  :  ''  When  a  complaint  is  gener^ 

subject  to  attack  by  motion :   Daniels  v.  in  its  allegations  of  negligence,  and  tbe 
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held  that  where  a  cause  of  action  is  so  defectively  set  out  that  a 

defendant   desires    to  know  npon    what  v.  Simonson  Bros.  (1902),  86  Minn.  140, 

pardcolar  acts  of  negligence*  the  plaintiff  90  N.  W.  378 ;   Carlson  v.  Presbyterian 

relies  to  sustain  his  action,  it  is  the  dnty  Board  (1897),  67  Minn.  436,  70  N.  W.  3 ; 

of  the  defendant  to  make  a  motion  to  have  Gowan  v.  Bensel  U8d3)>  ^  Minn.  46,  54 

the  complaint    made  more  definite  and  N.  W.  934;  Chesapeake,  etc.  Ry.  Co.  v, 

certain  ;  and,  when  this  is  not  done,  the  Hanmer  (1902),  Ky.,  66  S.  W.  375;  Sebree 

plaintiff  has  the  right  to  introduce  any  Deposit  Bank  v.  Moreland  (1894),  96  Ky. 

competent  evidence  tending  to  show  neg-  150,  28  8.  W.  153. 

ligence  on  the  part  of  the  defendant."  Necessity  of  Motion,    In  Sidway  v.  Mis- 

Hypothetical  Pleading.    It  was  held  in  sonri  Land,  etc,  Co.  (1901),  163  Mo.  342, 

SmiaoD  tr.  Owyhee  Ditch  Co.  (1900),  37  63  S.  W.  705,  the  court  said :  "  In  order 

Ore.  577,  62  Pac.  13,  that  hypothetical  tp  raise  the  question  of  the  indefiniteness 

pleading  is  bad,  but  whether  the  objection  of  a  pleading,  however,  it  is  by  no  means 

should  be  taken  by  motion  to  make  more  necessary  to  file  a  motion  to  make  it  more 

definite  and  certain  (6  Ency.  PI.  &  Pr.  definite  and  certain ;  and  this  is  so  for  two 

269) ;  or  by  motion  to  strike  out  (Bliss  on  reasons :  **  1st.  The  duty  of  requiring  the 

Code  PL  §  317)  was  not  decided.    See  pleadings  to  be  definite  and  certain  de- 

also  Daniells  v.  Fowler  (1897),  120  N.  C.  volves  on  the  court;  2d.  The  onus  of  mak- 

14,  26  8.  E.  635,  and  Pender  v.  Mallett  ing  the  pleading  definite  and  certain  is  on 

(1898),  123  N.  C.  57, 31  S.  E.  35K  where  it  the  party  drawing  it. 

is  held  that  motion,  not  demurrer,  is  the  Pleading  by  Way  of  Recital.    It  is  a 

proper  remedy.  well-recognized  general  rule  that  material 

Facts  should  be  alleged  positively.    The  facts,   essential  to  the  cause    of    action, 

material  facts  of  a  cause  of  action  or  should  be  alleged  directly  and  not  by  way 

defence  should  be  alleged  unequivocally,  of  recital.    In  Berry  v.  Dole  (1902),  87 

and  will  not  be  considered  sufiicient  where  Minn-  471,  92  N.  W.  334,  it  was  held  that  a 

they  are  stated  as  contingent  or  conjee-  pleading  which  offended  against  this  rule 

toral :  Atchison,  T.  &  S.  F.   Ry.  Co.   v.  wai^  h^  nn  lyenend  demurrer.    The  same 

Atchison  Grain  Co.  (1902),  —  Kan.  — ,  70  doctrine  was  announced  by  the  Supreme 

Pac.  933.  Court  of  Indiana,  in  Erwin  v.  Cent.  Union 

General  Pleading.  In  Chicago,  St.  Tel.  Co.  (1897),  148  Ind.  365,  46  N.  E. 
LouiB,  etc.  R.  R.  Co.  v.  Wolcott  ( 1894),  141  667.  The  rule  was  very  instructively  ap- 
Ind.  267,  39  N.  E.  451,  the  court  held  that  plied,  in  McElwaine-Richards  Co.  v.  Wall 
in  civil  cases  it  is  the  rule  that  where  a  (1902),  159  Ind.  557, 65  N.E.  752,  to  a  corn- 
subject  comprehends  multiplicity  of  mat-  plaint  by  a  servant  for  an  injury  suffered 
ter,  and  a  great  variety  of  facts,  there,  in  from  a  fall  consequent  upon  his  being 
order  to  avoid  prolixity,  the  law  allows  sent  to  work  in  an  insecure  and  unsafe 
general  pleading.  Quoted  from  1  Chitty's  place.  Also  in  Leadville  Water  Co.  u. 
Pleading  285,  and  approved.  And  it  was  Leadville  (1896),  22  Colo.  297,  45  Pac. 
held  in  Equitable  Ins.  Co.  v.  Stout  (1893),  362,  it  was  held  that  allegations  by  way 
135  Ind.  444,  S3  N.  E.  623,  that  a  general  of  recital  are  insufficient,  and  objection 
allegation  is  ordinarily  sufficient  when  thereto  may  be  taken  by  general  demnr- 
the  matters  to  be  pleaded  tend  to  in-  rer,  for  the  reason  that  an  allegation  by 
definirenees  and  multiplicity,  but  the  way  of  recital  cannot  be  denied,  and  no 
complaint  must  show  by  allegation  the  issue  concerning  it  can  ever  be  raised, 
extended  and  complicated  character  of  The  court  cites  the  text,  §§  *  549,  *  550. 
the  books,  accounts;  etc.,  or  other  allega-  For  the  contrary  doctrine  see  City  of 
tions  from  which  the  rule  may  be  applied.  Santa  Barbara  v.  Eldred  (1895),  108  CaL 

Although  a  general  averment  may  be  294,  41  Pac.  410. 

sufficient,  if  the  pleader  alleges,  in  addi-  Pleading   <m   Information  and  Belief. 

tion  thereto,  specific  facts,  the  latter  will  In  Missouri  allegations  upon  information 

control   the   general    averment:    Louis-  and   belief  are  not  deemed  proper.    In 

ville,  etc.  Ry.  Co.  v.  Kemper  (1896),  147  Nichols  &  Shepnrd  Co.  v.  Hubert  (1899), 

Ind.    561,    47    N.    £.    214;   Fitzpatrick  150  Mo.  620,  51  8.  W.  1031,  the  court 
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demurrer  for  want  of  sufficient  facts  would  have  been  sustained, 

said :  "  While  the  first  fonr  paragraphs  of  (1900),  156  Ind.  348,  58  N.  £.  842:  It  a 

the  petition  state  and  aver  facts,  the  form  the  right  of  a  defendant  to  have  the  plihi- 

of  averment  is  changed  in  the  fifth,  and  tiff  state  spedficallj  the  facts  oonititiitiog 

the  pleader  then   alleges  that  he  is  in-  alleged  negligence,  and  where  the  modoo 

formed  and  believes  the  facts  therein  re-  to  make  more  specific  is  well  taken  the 

cited,    and    as    these    recited    facts    are  court  has  no  discretion.    Failore  to  &i»- 

essential  to  plaintiff's  cause  of  action  the  tain  such  a  motion  when  properly  made  ii 

defect  is  fatal  unless  this  form  of  aver-  reversible  error. 

ment  is  permissible  under  the  code.  The  But  see  Chicago,  B.  &  Q.  R.  Co.  eu 
statute  requires  in  a  petition  a  plain  and  Oyster  (1899),  58  Neb.  i.  78  N.  W.  359: 
concise  statement  of  the  facts  constituting  "  One  cannot  predicate  error  on  the  le- 
the  cause  of  action.  A  statement  of  in*  fusal  to  require  the  pleading  of  the  op- 
formation  and  belief  as  to  facts  is  not  posite  party  to  be  made  more  definite  aad 
within  the  meaning  of  this  statute."  certain  where  prejudice  has  not  resulted 

In  Iowa,  however,  in  the  case  of  Robin-  from  the  ruling."  The  same  rule  aeeou 
son  17.  Ferguson  (1903),  —  la.  — ,9dN.  W.  to  obtain  in  Wisconsin.  See  Adamson  r. 
350,  they  were  held  sufficient  in  the  ab-  Raymer  (1896),  94  Wis.  S43,  68  N.  W. 
sence  of  a  motion  attacking  the.  pleading  1000,  where  it  was  held  that  an  oaIo 
on  that  ground.  In  Minnesota  the  court  directing  a  pleading  to  be  made  more  de- 
has  gone  still  further.  In  State  ex  rel.  finite  and  certain  is  discretionary,  and  is 
V.  Cooley  (1894),  58  Minn.  514,  60  N.  W.  not  appealable  unless  there  has  been  aa 
338,  after  referring  to  the  statute  requiring  abuse  of  discretion.  To  the  same  effect 
that  the  verification  of  pleadings  shall  be  is  Crowley  u.  Hicks  (1898),  98  Wii.  S6<s 
to  the  effect  that  the  same  are  true  to  the  74  N.  W.  348.  And  in  Washington,  in 
knowledge  of  the  person  making  them,  ex-  Green  v,  TidbaU  (1901 ),  26  Wash.  338. 67 
cept  as  to  those  matters  stated  on  informa*  Pac.  84,  it  was  held  that  in  order  to  caoae 
tion  and  belief,  and,  as  to  those  matters,  a  reversal  there  must  be  not  only  technh 
that  he  believes  them  to  be  true,  the  court  cal  defects  in  the  pleading  but  also  suae 
said :  **  This  language  is  not  confined  substantial  injury  resulting  therefrom  to 
merely  to  the  denials  in  the  answer  of  the  the  complaining  party.  See  also  St.  bum 
controverted  allegations  in  the  complaint,  &  S.  F.  Ry.  Co.  v.  French  (1896),  56  Kan. 
but   applies  to    all  pleadings,    including  584,  44  Pac.  12. 

matters  stated  in  the  complaint  on  infer-  Pleading  over  after  a  motion  is  (>Te^ 

mation  and  belief.     Why  else  should  the  ruled,  is  a  waiver  of  the  right  to  have  the 

party  be  required  or  allowed  to  verify  the  ruling  reviewed :  Rinard  r.  Omaha,  etc. 

matters  stated  in  the  complaint  upon  in-  Ry.  Co.  (1901),  164   Mo.  270,  64  S.  W. 

formation  and  belief,  unless  he  is  allowed  124  ;  State  ex  rel.   v.   Merchants'  Bank 

to   insert  such  matters    in    that    form?  (1901),  160  Mo.  640,  61  S.  W.  676 ;  Sin- 

Evidently,  this  section  of  the  statute  con-  guinett  v.  Webster  (1900K  153  Ma  343. 

templates  that  such  allegations  may  be  •  54  S.  W.  563 ;  Kelly  v.  Town  of  We^c 

inserted  in  any  of  the  pleadings;  and  we  Bend  (1897),  101  la.  669,  70  N.  W.  736; 

believe  that  such  has  been  the  usual  prac-  Wattels  v.  Minchen  (1895),  93  la.  51T,  61 

tice  in  this  State  ever  since  its  admission  N.  W.  915 ;  Man  well  i*.  Burlingtoo,  tfc 

into  the  Union  in  1858.    It  would  beagreat  Ry.  Co.  (1894),  89  la.  708,  57  N.  W.  441 ; 

misfortune  for  us  now  to  declare  that  prac-  Banker's  Reserve    Life    Aaa'n   v.  Fion 

tice  invalid,  and  we  refuse  so  to  do."  (1902),  64  Neb.  105,  89  N.  W.  673. 

The   objection  that  the  averments  in  Standing  on  Pleading  after  Metim  Set- 

a  complaint  are  made  on  information  and  tained.    McAdam  o.  Scudder  (1894),  IS? 

belief  is  not  a  ground  for  demurrer :  Car-  Mo.  345,  SO  S.  W.  168  :  Where  the  court, 

penter  v.  Smith   ( 1894),  20  Colo.  39,  36  on  motion  of  defendant,  requires  the  p^ 

Pac.  739  ;  Jones  o.  Pearl  Min.  Co.  (1894),  tion  to  be  made  more  definite  and  certiia. 

20  Colo.  417,  38  Pac.  700.  and  plaintiff  elects  to  stand  on  the  peQ 

Predicating  Error  as  to  Formal  Defecti.  tion,  the  cause  may  properly  be  disinuft^ 

Tipton   Light,    etc    Co.    v.    Newcomer  by  the  court.    Same  rule  steted  io  SidvtJ 
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but  the  adverse  party  answers  instead,  and  goes  to  trial,  the 
objection  to  the  pleading  is  thereby  waived,  and  evidence  in  its 


V.  Minonri  Land,  etc.  Co.  (1901),  163  Mo. 
342,  63  S.  W.  705. 

Test  of  Definitenefs.  In  American  Book 
Co.  V.  Kingdom  Publishing  Co.  (1898), 
71  Minn.  363,  73  N.  W.  1089,  the  conrt 
said :  **  If  the  ooart  can  see  the  meauing 
of  the  different  allegations,  and  the  canse 
of  action  or  the  defence  intended  to  be  set 
forth  by  them,  the  pleading  is  not  indefi- 
nite." See  also^City  of  Logausport  o. 
Kihm  (1902),  159  Ind.  68,  64  K.  E.  595, 
where  a  complaint  b  instmctiyely  ana- 
lyzed and  shown  not  to  set  forth  the  &cts 
constituting  the  canse  of  action  in  such  a 
manner  as  to  enable  a  person  of  common 
andenttanding  to  know  what  was  intended. 

Waiver  of  Formal  Defects,  Larsen  v. 
Utah  Loan  &  Trust  Co.  (1901),  23  Utah, 
944,  65  Pac.  208 :  Where  allegations  of 
fraud  are  general  and  no  objection  is  made 
thereto  in  the  trial  court,  the  defect  is 
waired.  Bennett  v.  Minott  (1896),  28 
Ore.  339,  44  Pac.  283:  The  objection  of 
uncertainty  in  a  complaint  comes  too  late 
after  judgment.  Holman  v.  De  Lin  (1 897), 
30  Ore.  428,  47  Pac.  708 :  A  motion  to 
strike  out  parts  of  an  answer  is  waived  by 
the  subsequent  filing,  hearing,  and  deter- 
mining of  a  demurrer  thereto.  Grares  v. 
Barrett  (1900),  126  N.  C.  267,  35  S.  E. 
539:  A  defective  statement  of  a  good 
canse  of  action  is  waived  when  it  is  ap- 
parent from  the  answer  that  the  defendants 
were  fully  apprise<l  of  the  subject-matter 
of  the  suit.  See  also  Mizzell  v.  Ruffin 
(1896),  118  N.  C.  69,  23  S.  £.  927.  Ash- 
ton  V.  Stoy  (1895),  96  la.  197,  64  N.  W. 
804  :  Overruling  a  motion  for  more  specific 
statement  is  not  waived  where  no  subse- 
quent pleading  is  filed.  Zion  Church-  v. 
Parker  (1901),  114  la.  1,  86  N.  W.  60:  A 
defect  appearing  on  the  face  of  the  plead- 
ings is  waived  if  no  objection  is  taken  in 
the  lower  court. 

Wartheu  v.  Hirostreet  (1900).  112  la. 
605,  84  N.  W.  702 :  The  court  said :  "  We 
have  held  that  a  defendant  may  be  con- 
cluded by  a  default  when  the  facts  stated  in 
the  petition  do  not  state  a  good  cause  of  ac- 
tion at  law,  or  when  the  petition  is  so  defec- 
tive as  to  be  vulnerable  to  a  demurrer. 
Fred  Miller  Brewing  Co.  v.  Capital  Ins. 


Co.,  Ill  la.  590,  and  cases  cited.  Doubt- 
less, if  no  cause  of  action  is  stated,  a  de- 
fault has  no  such  effect.  Bosch  v.  Kassing, 
64  la.  3 1 2.  But  Himstreet  did  state  a  cause 
of  action.  The  defect  in  his  petition  was 
in  matter  of  form  only,  and  this  the  de- 
fendants could  waive,  and  by  their  non- 
appearance did  waive."  Fenuer  v.  Crips 
(1899),  109  la.  455,  80  N.  W.  526: 
Where  defendant  asks  an  instruction 
based  on  a  fact  not  averred  with  sufficient 
distinctness  in  plaintiff*s  petition,  he 
thereby  waives  the  defect.  Van  Etten 
V.  Medland  (1898),  53  Neb.  569,  74  K.  W. 
33 :  "  The  filing  of  a  demurrer  to  a  peti- 
tion is  a  waiver  of  the  right  to  insist  that 
the  allegations  of  the  pleading  shall  be 
made  more  definite  and  certain."  Man- 
gum  V.  Bullion,  etc.  Co.  (1897),  15  Utah, 
534, 58  Pac.  834  :  Failure  to  allege  specific 
facts  constituting  causes  of  action  or  spe- 
cial defences  is  waived  hy  failure  to  de- 
mur or  object  to  evidence,  hence  cannot 
be  taken  advantage  of  after  judgment. 
Same  rule  adhered  to  in  Ma^ard  v. 
Locx>motive,  etc.  Ass'n  (1897),  16  Utah, 
145,  51  Pac.  259. 

Young  V,  Severy  (1897),  5  Okla.  630, 
49  Pac.  1024  :  An  allegation,  though  in- 
definite and  uncertain  and  otherwise  de- 
fective, of  a  material  matter,  is  sufficient 
when  first  questioned  by  an  objection  to 
the  introduction  of  any  testimony  there- 
under. So,  in  Frobisher  v.  Fifth  Ave. 
Transp.  Co.  (1897),  151  N.  T.  431,  45 
N.  E.  839,  it  was  held  that  an  objection 
to  the  introduction  of  any  evidence  be- 
cause the  allegations  of  the  complaint 
were  too  general,  was  not  available  on 
appeal,  when  the  defendant  failed  to  move 
to  make  more  specific.  Whitlock  v.  Uhle 
(1903),  75  Conn.  423,  53  Atl.  891  :  Where 
a  complaint  asserts  necessary  facts  in  an 
insufficient  manner,  the  defect  cannot  be 
taken  advantage  of,  in  the  absence  of  de- 
murrer, after  trial  and  judgment  on  the 
merits. 

City  of  South  Bend  v.  Turner  (1900), 
156  Ind.  418,  60  N.  E.  271 :  Mere  uncer- 
tainty or  inadequacy  of  averment  will  be 
deemed  waived  by  proceeding  to  trial 
without  objection.     Courts  do  not  look 
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support  must  be  admitted.^  Other  cases  are  directly  opposed 
to  this  position,  and  expressly  declare  that  if  the  complaint  or 
petition  fails  to  state  any  cause  of  action  the  objection  is  not 
waived,  and  all  evidence  should  be  excluded  at  the  tiial,  even 
though  the  defendant  has  answered;  and  this  ruling  is  in  exact 
conformity  with  the  provisions  of  all  the  codes  regulating  tb<? 
use  of  demurrers.*  The  doctrine  iBrst  stated  is  clearly  erroneouis 
and  the  dicta  or  decisions  which  sustain  it  ought  to  be  wholly 
disregarded;  it  violates  the  section  of  the  codes  which  enacts 
that  the  absence  of  sufficient  facts  as  a  ground  of  demurrer  is  not 
abandoned  by  an  omission  to  demur;  and  it  utterly  ignores  the 
established  distinction  between  a  failure  to  state  any  cause  of 
action  and  the  statement  of  a  cause  of  action  in  an  imperfect  and 
defective  manner.  It  is  only  when  the  answer  itself  by  some  of 
its  averments  supplies  the  omission  in  a  complaint  or  petition 
otherwise  demurrable,  that  the  fault  is  cured  and  the  objection 
waived  by  answering;    mere  answering  instead   of  demurring 

with   favor   on    the   practice  of  attack-  of  daty;  Koboliska  v.  Swehla(1898),  107 

ing   pleadings    at    the    trial:    Haseltine  la.  124,  77  N.  W.  576:  petition  in  action 

V.  Smith  (1900),  154  Mo.  404,  55  8.  W.  for  money  paid  at  request  of  defeadaat; 

633  Hall  V.  Law  Goaiantee,  etc.  Co.  (1900),  23 

By  filing  an  answer  defendant  waives  Wash.  305,  60  Pac.  643 :  complaint  io 
all  objections  of  form  in  the  petition:  replevin;  Union  Nat.  Bank  r.  Crow  ( I  ^?'. 
Gelatt  V.  Ridge  (1893),  117  Mo.  553,  23  100  Wia  174,  75  N.  W.  992:  ansirer  ia 
8.  W.  882;  McCall  v.  Porter  (1903),  42  action  on  promissory  note;  Koepke  r 
Ore.  49,  71  Pac.  926;  Hughes  v.  McCol-  Milwaukee  (1901),  112  Wis.  475, 88  N.W 
loagh  (1901),  39  Ore.  372,  65  Pac.  85;  238:  complaint  against  city  for  ne||^li?e3: 
Lovejoy  t;.  Isbell  (1900),  73  Conn.  368.  47  injury;  McFadden  v.  Stark (1893), 5S Art 
Atl.  682  ;  Welsh  v.  Burr  (1898),  56  Neb.  7,  22  8.  W.884:  complaintrin  action  to  efr 
361 ,  76  N.  W.  905  (reply ).  But  defendant  force  a  mechanic's  lien ;  Maine  r.  Chicif: \ 
may,  in  his  answer,  expressly  reserve  the  etc.  R.  R.  Co.  (1899),  109  la.  260, 80  N.  W- 
right  to  insist  on  a  motion  to  make  more  315 :  petition  in  action  for  negligent  in- 
definite and  certain  when  duly  noticed :  juries ;  Atchison,  etc.  Ry.  Co.  r.  Fott^ 
Whaley  v.  Lawton  (1898),  53  8.  C.  580,  31  (1899).  60  Kan.  808,  58  Pac  471 :  petitJou 
8.  £.  660.  in  action  for  personal  injuries ;  Hssdsc? 

Gates  where  Pleadings  have  been  hdd  v.    Anacortes    Packing    Co.    (1902),  t^ 

Uncertain,      Dodds  v.   McCormick    Har-  Wash.  224,  69  Pac.  776 :  complaint  in  w 

vesting  Mach.  Co.  (1901),  62  Neb.  759,  action  for  possession  of  a  fij^hiDg  site; 

87  N.  W.  911 :  a  petition  decUring  on  a  Dishneau  v.  Newton  (1895).  91  Wis.  li^. 

promissory  note ;  Kyd  t;.  Cook  (1898),  56  64  N.  W.  879:  complaint  agaioft  nr»- 

Neb.  71,  76  N.  W.  524:  a  petition  in  an  ties  on   sheriff's  bond  (held  soflideDfJ.t 

action  for  wrongful  attachment;  Olson  v.  specific).^ 

Phoenix  Mfg.  Co.  (1899),  103  Wis.  837,  i  Treadway  v,  WWfcr,  8  Kev.  91. 

79  N.  W.  409:  a  complaint  against  three  ^  Gamer  t;.  McCuUough,  48  Mo.  91^: 

contractors  for  negligence  ;  Buist  r.  Mel-  Scofield  v.  Whitelegge,  49  N.  Y.  259,  Vt\, 

chers  (1894),  44  8.  C.  46,  21  8.  E.  449 :  a  262 ;  8aulsbury  v.  Alexander,  50  Ma  U2. 

complaint  agai nst  several  successive  boards  1 44. 
of  directors  of  a  corporation  for  omission 
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cannot  produce  that  effect.^  If  the  averments  are  so  defective,  if 
the  omission  of  material  facts  is  so  great,  that,  even  under  the 
rule  of  a  liberal  construction,  no  cause  of  action  is  stated,  it  is 
not  a  mere  case  of  insuiBciency,  but  one  of  complete  failure ;  and 
the  complaint  or  petition  should  be  dismissed  at  the  trial,  or  a 
judgment  rendered  upon  it  should  be  reversed.  A  few  examples 
are  placed  in  the  foot-note.^    While  the  general  doctrine  before 

1  Scofield  V.  Whitelegge,  49  N.  Y.  259,  holding  that  6Ten  a  stipulation  by  the  par- 

261 ,  262 ;  Bate  v.  Grahiim,  II  N.  Y.  237  ;  ties  as  to  the  issnes  in  a  case  does  not  waive 

Loaisville  &  P.  Canal  Co.  v.  Mnrphy,  9  the  question  of  the  sufficiency  of  a  petition; 

Bash,  522,  529.  State  ex  rel.  v.  Moores  (1899),  58  Neb. 

3  Antisdel  v.  Chicago  &  N.  W.  By.  Co.,  285,  78  N.  W.  529 ;  Latenser  v.  Misner 

26  Wis.  145,  147 ;  Tomlinaon  v.  Monroe,  (1898),  56  Neb.  340,  76  N.  W.  897 ;  Tracy 

41  Cal.  94  (an  ambiguous  and  unintelli-  v,  Grezaud  (1903),  —  Neb.  — ,  93  N.  W. 

gible  complaint);  Holmes  v.  Williams,  16  214;  Hndelson  v.  First  Nat.  Bank  (1897), 

Minn.  164,  168.    The  case  described  in  51  Neb.  557,  71  N.  W.  304;  Sage  v.  City 

the  text  is  that  of  a  cause  of  action,  good  of  Plattsmonth  (1896),  48  Neb.  553,  67 

if  properly  pleaded,  which  the  plaintiff  N.  W.  455;  Kemper  o.  Renshaw  (1899), 

intended  and  attempted  to  set  out,  but  58  Neb.  513,  78  N.  W.  1071  ;  Dnfrene  v. 

which  he  failed  to  set  out  by  reason  of  Anderson  (1903),  —  Neb. — ,93N.  W.  139; 

omissions  and  defects  in  the  material  alle-  City  of  South  Bend  v.  Turner  (1900),  156 

pitions ;    and    it  is  to  be  distinguished  Ind.  418,  60  N.  E.  271;  Galvin  i7.  Britton 

from  a  cause  of  action  entirely  bad  in  (1898),  151  Ind.  1,  49  N.  E.  1064;  Insnr- 

law,  no  matter  how  complete  and  perfect  ance  Co.  v.  Bonner  (1897),  24  Colo.  220, 

may   be  the  averments  by  which  it    is  49  Pac  366 ;  School  District  v.  Flanigan 

stated.     In  the  first  case  a  pure  question  (1901),  28  Colo.  431,  65  Pac.  24;  Mizzell 

of  pleading  is  involved,  and  the  complaint  v.  Huffin  (1896),  118  N.  C.  69,  23  S.  E. 

or    petition    is    demurrable  because  the  927;  (Dity  of  Guthrie  f.  Nix  (1895),  3  Okla. 

rnles  of  pleading  have  been  essentially  vio-  136,  41  Pac.  343  ;  De  Loach  Mill  Co.  v. 

lated  ;  in  the  second  case  a  pure  question  Bonner  (1897),  64  Ark.  510, 43  S.  W.  504 ; 

of  law  is  involved,  and  the  complaint  or  Warner  v,  Hess  (1899),  66  Ark.  113,  49 

petition  is  demurrable,  although  the  rules  S.  W.  489;  Buckman  v.  Hatch  (1903),  139 

of  pleading  have  been  in  every  respect  Cal.  53,  72  Pac.  445 ;  Moore  r.  Halliday 

complied  with.  (1903),  43  Ore.  243,  72  Pac.  ftOI. 

But  see  Queen  City  Printing  Co.  v, 

iWhoUy  JDefieient  PleadingB.  McAden  (1902),  131  N.  C.  178.  42  S.  E. 

Waiver  of  Defects  of  Suh^nce,  575,  and  O'Donohoe  v.  Polk  (1895),  45 

The  objection  that  a  pleading  does  not  Neb.  510,  63  N.  W.  829,  where  it  was  held 

state  facts  constituting  a  cause  of  action  that  the  want  of  a  material  allegation  is 

or  defence  is  never  waived,  hnt  may  ^  waived  by  failure  to  demnr.     See  also 

r^jgyd  at  i^ny  "^^^Sgff  ^f  ^^^  pi^^eedings ;  Cook  v.  Am.  Ex.  Bank  (1901),  129  N.  C. 

OTooler.Fanlkner  (1902),  29  Wash.  544,  149,  39   S.  E.  746;   Duerst  v.  St.  Louis 

roPac.  58;  Jonesv.  St.  Paul,  etc  Ry.Co.  Stamping  Co.  (1901),   163  Mo.   607,  63 

(1896),  16  Wash.  25,  47  Pac.  226;  Hoff-  S.  W.  827. 

man  v.  McCracken  (1902),  168  Mo.  337,  Pleading  over  after  demurrer  for  want 

67  S.  W.  878;  Lilly  v.  Menke  (1894),  126  of  facts  has  been  overruled  is  not  a  waiver 

Mo.  190,  28  S.  W.  643;  McPeak  t*.  Mo.  of  the  objection :  Epperson  v.  Postal  TeL 

Pac.   By.   Co.   (1895),  128   Mo    617,   30  Co.  (1900),  155  Mo.  346,  50  S.  W.  795; 

S.  W.  170;    State  ex  rel,  r.   Thompson  Hoffman  v.  McCracken  (1902),  168   Mo. 

(1899),  149  Mo.  441,  bl  S.  W.  98;  Epper-  337,  67  S.  W.  878;  Jones  v.  St.  Paul,  etc. 

son  V.  Postal  Tel.  Co  (1900),  155  Mo.  346,  By.  Co.  (1896),  16  Wash.  25,  47  Pac.  226 

50  S.  W.  795  ;  Wells  v.  Mutual  Benefit  (but  see  Hardin  r.  Mnllin  (1897),  16  Wash. 

Ass'n  (1894),  126  Mo.  630,  29  S.  W.  607,  647,  48  Pac.  349,  where  it  is  held  that  aa 
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stated,  as  to  the  nature  of  insufficient  and  defective  averments, 
has  been  universally  approved  in  the  abstract,  it  has  sometimes 

a£Srmative  waiver  of  the  demurrer  waives  (1894),  90  la.  545, 58  N.  W.  913 ;  Manvdl 

the  objection) ;  Cox  v.  Yeazel  (1896),  49  r.  Burlington,  etc  B.  R.  Co.  (18M),  89  U. 

Neb.  843,  68  N.  W.  483 ;  Hopewell  w.  Mc-  708,  57  N.  W.  441. 

Grew  (1897),  50  Neb.  789,  70  N.  W.  397  In  Washington  it  was  held  in  State  ex 

(but  see  Palmer   v.  Caywood  (1902),  64  ret.  v.  Indemnity  Ass'n  (1898),  18  Wash 

Neb.  372,  89  N.  W.  1034,  apparently  con-  514,  52  Pac.  234,  that  a  motion  for  a  nuo- 

tra);    Henderson   v.  Tumgren  (1894),  9  suit  on  the  groond  that  the   complaint 

Utah,  432,  35  Pac    495 ;    Seckinger  v.  failed  to  state  a  cause  of  action  was  prup- 

Philibert  Co.  (1895),   129   Mo.   590,  31  erly  denied,  where  there  was  no  damurrer 

S.  W.  957 ;  Thompson  v.  Brasile  (1898),  and  the  defect  had  been  cured  by  the  ad- 

65  Ark.  495,  47  S.  W.  299.  mission  of  proof  without  objection.    And 
An  objection  to  the  sufficiency  of  a  in  Mosher  v.  Bruhn  (1896),  15  \Vaah.33i. 

pleading  made  for  the  first  time  in  the  46  Pac  397,  it  was  held  that  where  the 

Supreme  Court  is  not  favored,  and  the  objection  that  a  complaint  did  not  state  a 

pleading    will    be    liberally    construed :  cause  of  action  was  raised  by  demurrer. 

Brothers  v.  Brothers  (1901),  29  Colo.  69,  and  then  abandoned,  it  cannot  be  snhee- 

66  Pac.  901 ;  Colorado  Fuel  &  Iron  Co.  v,  quently  raised.  To  the  same  effect  l« 
Four  Mile  Ry.  Co.  (1901),  29  Colo.  90,  66  Hardin  v.  Mullin  (1897),  16  Wash.  647.4? 
Pac.   902;    School   District  v.  Flanigan  Pac.  349. 

(1901),  28  Colo.  431,  65  Pac  24;  Insur-         Wisconsin,  also,  seems  to  hold  thai  i 

ance  Co.  v.  Bonner  (1897),  24  Colo.  220,  failure  to  seasonably  object  to  a  fatall} 

49  Pac.  366;   Latenser  i;.  Misner  (1898),  defective  complaint  is  a  waiver  of  the  de 

56  Neb.  340,  76  N.  W.  897.  feet     See  Bigelow  v.  Town  of  Wasbbon 

In  South  Carolina  the  court  has  held  (1898),  98  Wis.  553,  74  N.  W.  362;  Wt-IU 

that  the  statute  which  provides  that  the  v.  Western  Paving  &  Supply  Ca  (1897/. 

objection  that  facts  are  not  stated  sufficient  96  Wis.  1 16,  70  N.  W.  1071. 
to  constitute  a  cause  of  action  is  not  waived 

by  failure  to  demur,  applies  only  to  the  ^^"^  ^f  ^«c«*o«- 

Circuit  Court  and  not  to  the  Supreme  An  objection  to  the  introduction  of  id,^ 

Court.     Hence  the  objection  cannot  be  evidence,  on  the  ground  that  the  oompUis: 

raised  for  the  first  time  in  the  Supreme  does  not  state  a  cause  of  action,  need  not 

Court,  but  is  waived  if  not  raised  below :  specify  wherein  the  complaint  is  iassifi 

Green  v.  Green  (1897),  50  S.  C.  514,  27  cient:  Wylly  v.  Grigsby  (1899),  II  S.  P 

S.  £.  952 ;  Garrett  v.  Weinberg  ( 1 897 ),  50  491 ,  78  N.  W.  957.    But  a  motion  to  dimt 

S.  C.  310,  27  S.  £.  770;  HiUhouse  v.  Jen-  <a  verdict  for  defendant  because  the  eri 

nings  (1901),  60  S.  C  373,  38  S.  E.  599.  deuce  is  not  sufficient  to  show  a  cause  <A 

In  Iowa  it  is  held,  in  a  long  line  of  action,  without  stating  the  specific  defects 

decisions,  that  the    question  whether  a  in  the  evidence,  is  not  sufficient :  Bovie 

pleading  states  a  cause  of  action  is  waived  v.  Bratrud  (1901),  14  S.  D.  648, 86  N.  W 

unless  it  is  raised  by  demurrer  or  motion  747. 

in  arrest  of  judgment :  Alexander  v.  Grand  An  objection  to  the  introdaction  of  en- 
Lodge  (1903),  —  la.  — ,  93  N.  W.  508;  denceupon  the  ground  that  theconplaiot 
Enix  V.  Iowa  Cent  R.  R.  Co.  (1901),  1 14  does  not  state  facts  sufficient  to  eoastitntf 
la.  508,  87  N.  W.  417 ;  Osborne  v.  Metcalf  a  cause  of  action,  is  inanffident  when  it 
(1900),  1 1 2  la.  540, 84  N.  W.  685 ;  Dubuque  does  not  point  out  the  paiticolar  defied 
Lumber  Co.  v.  Kimball  (1900),  111  la.  48,  relied  upon:  Chilson  v.  Bank  (1899).  ^ 
82  N.  W.  458 ;  Pierson  t*.  School  District  N.  D.  96,  84  N.  W.  354.  So  in  Jane^ 
(1898),  106  la.  695,  77  N.  W.  494;  Haden  River  Bank  v.  Purchase  (1900),  9  N.  D 
V.  Sioux  City,  etc.  R.  R.  Co.  (1896),  99  la.  280,  83  N.  W.  7.  But  in  Vidger  r.  Nolin 
735,  68  N.  W.  733 ;  Zundelowitz  u.  Web-  (1901),  lON.  D.  353,  87  N.  W.  593. sachaa 
ster  (1896),  96  la.  587,  65  N.  W.  835;  objection  directed  against  an  answer  sf  a 
Fulmer  v.  Mahaska  County  (1894),  92  la.  counterclaim  or  defence  was  held  safidei-t 
20,  60  N.  W.  207 ;  McCorkell  v.  KarhofT  It  was  held  in  Galvin  p.  Brittoo  (1^^). 
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been  departed  from,  and  pleadings  have  been  wholly  condemned, 
which,  according  to  the  criterion  established  by  numerous  cases, 

151  Ind.  1,  49  N.  £.  1064,  that  where  the  in  Sackman  r.  Sackman  (1898),  143  Mo. 

safficiency  of  a  complaint  is  attacked  for  576,  45  S.  W.  264,  that  such  an  objection 

the  first  time  on  appeal,  it  moat  be  on  the  would  be  sastained  only  where  the  plead- 

groond  that  it  does  not  state  facts  suffi-  ing  was  so  defective  that  a  motion  in 

cieat  to  coustitnte  a  canse  of  action,  and  arrest  wonld  lie. 

an  attack  on  the  ground  thac  it  does  not  The  legal  sufficiency  of  facts  alleged  in 

state  facts  sofficient  to  entitle  plaintiff  to  a  complaiat  most  be  tested  either  by  de- 

the  relief  prayed  wiU  not  be  considered.  mnrrer  before  trial  or  by  motion  in  arrest 

of  judgment  after  verdict,  but  cannot  be 

Method*  ofRaUing  Question.  |;ested  by  a  motion  for  nonsuit  during  the 

The  failure  of  a  complaint  to  state  a  trial:    Cook  v.  Morris  (1895),  66  Conn, 

cause  of  action  may  be  availed  of  by  de-  196,  33  Atl.  994. 

iDurrer,  hy  objection  to  evidence,  by  mo-  In  Georgia,  it  was  held,  in  Fleming  v. 

tioQ  for  judgment  on  the  pleadings,  by  Roberts  (1901),  114  Ga.  634,  40  S.  E.  792, 

motion  in  arrest  of  judgment,  or  on  mo-  that  the  question  of  the  sufficiency  of  a 

tiou  for  a  new  trial :  Consolidated  Canal  petition  cannot  be  raised  by  objection  to 

Co.  V.  Peters  (1896),  Ariz.,  46   Pac.  74.  evidence.    "If  a  petition  is  not  good  in 

After  failure  to  demur,  the  method  of  substance,  ihat  is,  taking  every  allegation 

raising  the  question  of  the  sufficiency  of  to  be  true,  it  fails  to  set  forth  a  cause  of 

the  pleading  to  state  a  cause  of  action  or  action,  objection  must  be  made  either  by  a 

defence,  which  is  not  waived,  is  by  motion,  general  demurrer,  or  motion  to  dismiss  the 

either  for  judgment  on  the  pleadings  or  case  before  verdict,  or  by  a  motion  in  arrest 

for  new  trial :  James  River  Bank  v.  Pur-  of  judgment,  or  a  motion  to  set  aside  the 

chase  (1900),  9  N.  D.  280,  83  N.  W.  7.  judgment  after  verdict.     We  know  of  no 

Held  in  the  following  cases  that  a  jndg-  other  way  in  which  the  legal  sufficiency 

ment  on  the  pleadings  was  properly  given  of   a  petition  can  be  properly   brought 

where  they  are  fatally  defective :  Finley  before   the  court."     But  this  case  was 

t.  City  of  Tucson  (1900),  Ariz.,  60  Pac  overruled  in  Kelly  v.  Stronse  (1903),  116 

872;  Goldwater  v.  Bowen,  (1900),  Ariz.,  Ga.  872,  43  S.  £.  280.    The  rule  in  Crew 

62  Pac.  691 ;  Hutchison  v.  Myers  (1893).  v.  Hutcheson  (1902),  115  Ga.  511,  42  S.  £. 

52  Kan.  290,  34  Pac.  742.    Nothing  out-  16,  in  which  it  was  held  that  it  was  not 

side  the  pleadings  can  he  considered  in  error  to  refuse  to  allow  a  defendant  to  sus- 

passing  on  such  a    motion :    McCoy  v.  tain  by  evidence  the  allegations  of  a  plea 

Joaes  (1899),  61  O.  St.  119,  55  N.  E.  219.  which  set  forth  no  defence,  was  extended 

A  judgment  on  the  pleadings  is  the  eqnira-  to  cover  the  petition  as  well  as  the  plea. 

lent  of   the  common-law  judgment  non  It  is  not  the  office  of  a  motion  to  cure 

^anu   veredicto :     Crew   v.    Hutcheson  fatal  defects.    Such  objections  should  be 

(1902),  115  Ga.  511,  42  S.  E.  16.  made  by  demurrer:  Chicago,  R.  I.  &  Pac 

In  Boyer  v.  Commercial  Building  Co.  Ry.  Co.  v.  Shepherd  (1894),  89  Neb.  523, 

(1900),  no  la.  491, 81  N.  W.  720,  the  court  58  N.  W.  189;  Holgate  r.  Downer  (1899), 

eaid:  <*  When  the  case  came  on  for  trial,  8  Wyo.  334,  57  Pac.  918. 

defendant  objected  to  the  introduction  of  In  California  it  is  held  that  pleading 

any  evidence,  because  no  cause  of  action  evidence  is  a  fatal  defect,  and  hence  the 

^as  stated  in  the  petition.    This  objection  objection  may  be  raised  by  a  general  de- 

^as  entered   of   record   and   overruled,  murrer  for  want  of  facts :  McCaughey  v. 

The  first  assignment  of  error  is  based  Schuette  (1897),  117  Cal.  223,    46   Pac 

iipon  this  action  of  the  court.    This  sort  666,  48  Pac  1088. 

of  oral  demurrer  has  no  place  in  our  prac-  Question  Raited  hy  Court  on  iti  own 

tice,  and  we  think  the  trial  court  was  Motion.    In  Thomas  u.  Franklin  (1894),  42 

^ly justified  in  so  disposing  of  it."    To  Neb.  310,  60  N.  W.  568,  the  court  said: 

ume  effect,    see  Van    Sickle    v.   Keith  "  This  court  in  an  action  at  law  or  equity 

(1693),  88  la.  9,  55  N.  W.  42.    Held,  will,  on  its  own  motion,  look  into  the 
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set  forth  a  cause  of  action,  although  in  an  incomplete  and  imper- 
fect manner.  Some  illustrations  of  this  strict  method  of  decision 
are  given  in  the  note.^ 

record  of  a  case  brought  on  appeal  or  Blackhawk  Coal  Works  (1903),  —  la.  — . 

error,  for  the    parpose    of   determiniog  93  N.  W.  51 ;  Kraose  v.  Llojrd  (1997),  \V> 

whether  the  petition  upon  which  the  ac-  la.  666,  69  N.  W.  1062;  Long  r.  UdVt 

tion  is  founded  states  a  cause  of  action,  (1895),  94  la.  548,  63  N.  W.  190    S«e 

and  whether  the  court  has  jurisdiction  of  also  Wyland  v.  Griffith  (1895).96  U.  i4, 

the  subject-matter  of  the  action."  64  N.  W.  673  ;  Cook  v.  Dotj  (1894),  91 

la.  721,  59  N.  W.  35. 
Predicating  Error  on  Ruling  on  Demurrer.  g-  answering  after  his  demnner  to  the 

A   defendant  who   pleads  over  after  complaint  is  overruled  a  defendant  wairs 
a  demurrer  is  sustained  to  his  answer,  an  exception  to  the  decision  on  the  de- 
waives  the  right  to  have  such  ruling  con-  murrer :  Cook  tr.  Kittson  (1897),  68  Mim. 
sidered    on    appeal:    Frick    v,    Kabaker  474,71  N.  W.  670;  Thompson  r.  EQan 
(1902).  116  la.  494, 90  N.  W.498 ;  Nystuen  (1894),  58  Minn.  301,  59  N.  W.  1023. 
t;.  Hanson  (1902), —  la.— ,91  N.  W.  1071.         Filing  an  amended  pleading  after  & 
A  statute  in  Iowa  (Acts  25th  Gen.  AssenL,  demurrer  thereto  has  been  sustaioed.  is  s 
ch.  96)  reads  as  follows:  ''When  a  de-  waiver  of  error  in  sustaining  the  demur- 
murrer  shall  be  overruled,  and  the  party  rer:    Heman  i;.  Glann  (1895),  129  Ma 
demurring  shall  answer  or  reply,  the  rul-  325,  31  8.  W.  569 ;  Ganceart  r.  Henrr 
iiig  on  the  demurrer  shall  not  be  consid-  (1893),  98  Cal.  281,  33  Pte.  92;  Benrr. 
ered    an    adjudication    of   any    question  Barton  (1902),  12  Okla.  221, 71  P^  1074. 
raised  by  the  demurrer ;  and  in  such  case         Pleadings  Construed  on  General  Demnr- 
the  sufficiency  of  the  pleading  thus  at-  rer:   Jarrell  v.  Railroad  Co.  (1900),  i^ 
tacked  shall  be  determined  as  if  no  de-  S.  C.  491,  36  S.  £.  910  (negligence), 
murrer  had  been  filed."    Construing  this  Morrison  v.   City  of  Eau  Claire  (1903). 
statute,  the  court,  in    Fmm  v    Keeney  115  Wis.  538,  92  N.  W.  280  (negligeocc), 
(1899),  109  la.  393,  80  N.  W.  507,  said:  Andrews  v.  School  District  (1896),  49  Nek 
"  It  was  not  designed  to  permit  a  review  420,  68  N.  W.  631  (action  by  a  firm  io 
of  the  ruling  on  a  demurrer  which  had  partnership  name) ;  Aaron  Water  Co.  r. 
been  overruled,  where  the  party  demurs  Aurora  (1895),  129  Ma  540,  31  S.  W.  946 
ring  had  afterwards  filed  an  answer  or  (action  against  city  to  reeover  hyditst 
reply,  but   to   provide   that  the   ruling  rentals);    Duryee  r.   Frian    (1897),   U 
should  not  have  the  effect  of  an  adjudi-  Wash.  55,  50  Pac.  583  (action  to  eDJoin 
cation,  and  to  permit  the  party  demurring  city  from  issuing  bonds) ;   I>e  Baker  r. 
unsuccessfully  to  question  the  sufficiency  Southern  Cal.  Ry.  Co.  (1895),  106  CiL 
of  the  pleading  in  other  ways  during  the  257, 39  Pac  610.] 
progress  of  the  trial,  as  by  a  motion  to         ^  Scofield  v.  Whitelegge,  49  N.  T.  259, 
direct  the  verdict  or  in  arrest  of  judgment.  261 ;  Hathaway  v.  Quinby,  1  N.  T.  S.  C 
In  other  words,  in  such  a  case  the  party  386 ;  Doyle  o.  Phcsnix  Ins.  Ca,  44  Ctl 
waived  his  right  to  complain  of  the  over^  264,  268 ;  Holmes  v.  WiUiams.  16  Minn, 
ruling  of  the  demurrer  by  pleading  over,  164, 168.    Scofield  o.  Whiteleisge  wu  in 
but  did  not  waive  his  right  to  attack  the  action  to  recover  possession  of  a  chattel, 
pleading  on  the  grounds  upon  which  his  The  complaint  alleged  that  the  defeinlint 
demurrer  was  founded  at  any  subsequent  had  become  possessed  of  and  wruugfallT 
time  in  the  progress  of  the  case ;  for  the  detained  from  the  plaintiff  a  piano  of  the 
statute  e.xpres8ly  provided  that  where  a  value  of,  etc.,  and  demanded  the  unil 
demurrer  was  overruled  the  sufficiency  of  judgment.    The  answer  denied  the  po#* 
the  pleading  was  to  '  be  determined  as  if  session  of  any  property  belonginie  to  the 
no  demurrer  had  been  filed.' "     See  the  plaintiff,  denied  the  wrongful  taking,  «nd 
following  cases  in  which  this  statute  hai  denied  the    plaintiffs  ownership.     Tbe 
been  discussed:  Adams  v.  Holden  (1900),  complaint  was  dismissed  at  the  trial  on 
HI  la.  54,  82  N.  W.  468;  Buchanan  v.  the  ground  that  it  stated  no  cauM  of  •^ 
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§  445.  *551.  II.  Redundant,  Immaterial,  and  Irrelevant  Allega- 
tions, and  the  Mode  of  Objecting  to  and  Correoting  them.  Dis- 
tinctions.   In  a  legal  action  all  matter  stated  in  addition  to  the 

tion.  The  opinion  of  the  New  York  lied.  The  complaint  is,  indeed,  a  striking 
Conrt  of  Appeals,  by  Folger  J.,  after  re-  illustration  of  a  defective  pleading,  which 
citing  the  common-law  rule  in  replerin,  should  be  corrected  by  motion,  and  not 
that  the  action  could  only  be  maintained  attacked  by  demurrer ;  and  the  opin- 
by  one  who  had  the  general  or  a  special  ion  is  a  clear  and  convincing  argument 
property  in  the  chattel,  that  this  property  showing  why  such  a  motion  ought  to  be 
most  have  been  averred  in  the  dedara-  granted;  but  it  violates  the  liberal  prin- 
tion,  that  the  action  under  the  code  takes  ciple  of  construction,  and  returns  to  the 
exactly  the  place  of  the  old  replevin,  and  common-law  rule  requiring  a  strict  inter- 
that  the  plaintiff  in  it  must  have  a  prop-  pretation  against  the  pleader.  The  facts 
erty  in  the  chattel,  proceeds  as  follows  and  opinion  in  Hathaway  v,  Quinby, 
(p.  261):  "Nor  is  it  less  necessary  now  which  is  quite  similar  in  its  general 
than  then  for  the  plaintiff  to  aver  the  facts  character,  and  in  Doyle  v.  Phoenix  Ins. 
which  constitute  his  cause  of  action.  He  Co.,  may  be  found  supra,  §§  *5.31,  *535. 
must  allege  the  facts,  and  not  the  evi-  The  following  cases  give  further  illus- 
denoe  ;  he  must  allege  facts,  and  not  con-  tratious  of  the  rule  as  stated  in  the  text,  — 
closions  of  law.  The  plaintiff  here  alleges  that  defects  of  form  merely  are  waived 
that  the  defendant  wrongfully  detains  from  by  going  to  trial  without  objection  and 
Aim  the  chattel.  If,  indeed,  this  be  true,  are  cured  by  verdict,  while  defects  which 
then  it  must  be  that  the  plaintiff  has  a  go  to  the  cause  of  action  itself  are  not 
general  or  special  property  in  the  chattel  thus  waived  nor  cured.  There  is  not, 
aud  the  right  of  immediate  possession,  however,  an  absolute  unanimity  on  this 
Bat  unless  he  has  that  general  pr  special  point  among  the  decisions ;  some  of  them 
property  and  right  of  immediate  posaed-  cannot  be  reconciled  with  the  general  cur- 
sion,  it  cannot  be  true  that  it  is  wrongfully  rent  of  authority,  nor,  in  my  opinion, 
detained  from  him.  The  last  —  the  wrong-  with  the  letter  and  spirit  of  the  codes, 
fal  detention  —  grows  from  the  first, —  Jefferson  v.  liale,  31  Ark.  286;  People  r. 
the  property  and  right  of  possession.  The  Sloper,  1  Idaho,  158;  Hawse  v.  Burg- 
last  is  the  conclusion.  The  first  is  the  mere,  4  Colo.  313;  Revellers  Heirs  v. 
fact  upon  which  that  conclusion  is  baaed;  Claxon's  Heirs,  12  Bush,  558 ;  Thompson 
it  is  the  fact  which,  in  a  pleading,  must  v.  Killian,  25  Minn.  Ill;  Reed  v.  Pixley, 
be  alleged.  Is  not  the  statement  of  a  25  id.  482 ;  Chesterson  o.  Munson,  27  id. 
conclnsion  of  law,  without  a  fact  averred  498 ;  International  Bk.  of  St.  Louis  v. 
to  support  it,  an  immaterial  statement  ?  "  Franklin  Cy.,  65  Mo.  105  ;  State  v.  Bart- 
This  decision  is  certainly  technical  to  the  lett,  68  id.  581 ;  Richardson  v.  Hoole,  13 
last  degree  when  tested  by  the  standard  Kev.  492 ;  Youngstown  v.  Moore,  30  Ohio 
established  in  the  codes  and  in  other  St.  133;  State  v.  Cason,  11  S.  C.  392; 
cases.  The  complaint  was  undoubtedly  Edgerlyt;.  Farmers' Ins.  Co.,  43  Iowa,  587; 
imperfect ;  but  it  set  forth  a  cause  of  ac-  Meyer  v,  Dubuque  Cy.,  43  id.  592  ;  Polster 
tion,  although  in  an  incomplete  manner,  v.  Rucker,  16  Kan.  115;  Moody  v.  Arthur, 
The  learned  judge  concedes  that  the  aver-  16  id.  419 ;  Castle  v.  Houston,  19  id.  417 ; 
ment  "the  defendant  wi-ongfully  detains  Sheridan  v.  Jackson,  72  N.  Y.  170,  172, 
^om  the  plaintiff  "  necessarily  presupposes  173;  Streeter  v.  Chicago,  etc.  R.  Co.,  40 
and  implies  a  property  and  right  of  poe-  Wis.  294,  301 ;  Univ.  of  Notre  Dame  v. 
session  in  the  plaintiff.  The  only  defect.  Shanks,  40  id.  352 ;  Smith  t;.  Barron  Cy. 
therefore,  consisted  in  an  allegation  of  Sup.,  44  id.  686 ;  Vassar  v.  Thompson, 
the  evidence,  or  perhaps  of  the  legal  con-  46  id.  345 ;  Stetler  v.  Chicago  &  N.  W. 
elusion,  instead  of  the  issuable  fact.  The  Ry.  Co.,  49  id.  609 ;  Gander  v.  State,  50 
defendant  was  not  misled ;  his  answer  Ind.  539,  541 ;  Green  v.  Louthain,  49 
shows  that  he  understood  the  claim,  and  id.  139 ;  Donellan  v.  Hardy,  57  id.  393 ; 
it  raised  all  the  issues  upon  which  he  re-  Galvin  v.  Woollen,  66  id.  464 ;  Indian- 

39 
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allegations  of  issuable  facts,  and  in  an  equitable  action  all  such 
matter  in  addition  to  the  averments  of  material  facts  affecting  the 
remedy,  is  unnecessary,  and  therefore  immaterial  and  redundant. 
Whenever,  therefore,  the  issuable  facts  constituting  a  legal  cause 
of  action,  or  the  material  facts  upon  which  the  right  to  equitable 
relief  is  wholly  or  partially  based,  are  pleaded,  all  the  details  of 
probative  matter  by  which  these  facts  are  to  be  established,  and 
all  the  conclusions  of  law  inferred  therefrom,  are  plainly  embraced 
within  this  description.  It  would  not  be  strictly  correct  to  say 
that  statements  of  evidence  or  of  legal  conclusions  are,  under  all 
circumstances,  redundant.  If  a  complaint  or  petition  should,  in 
violation  of  the  principles  established  by  the  reformed  procedure, 
allege  the  evidence  of  some  issuable  or  material  fact  instead  of 
the  fact  itself,  or  should  state  a  conclusion  of  law  in  place  of  the 
proper  fact  or  facts  which  support  it,  these  averment^  would  be 
irregular,  imperfect,  insufficient,  and  liable  to  correction  by  a 
motion ;  but  they  might  not  be  necessarily  redundant.  If  the 
pleading  was  not  reformed,  and  if  the  defect  was  not  so  serious 
as  to  render  it  demurrable,  it  would  be  treated  on  the  trial  as 
sufficient;  and  the  statement  of  probative  matter  or  of  legal 
conclusions  would  take  the  place  of  the  issuable  or  material  facts 
which  ought  to  have  been  averred,  and  would  thus  become  mate- 
rial. It  is  self-evident,  however,  that  if  the  essential  doctrines 
of  pleading  are  complied  with,  and  the  proper  facts  constituting 
the  cause  of  action,  or  affecting  the  equitable  relief,  are  all  set 
forth,  then  any  detail  of  evidence  or  any  conclusion  of  law  is 
necessarily  surplusage,  and  redundant.  An  allegation  is  irrele- 
vant when  the  issue  formed  by  its  denial  can  have  no  connection 
with  nor  effect  upon  the  cause  of  action.^  Every  irrelevant 
allegation  is  immaterial  and  redundant:  but  the  converse  of  this 
proposition  is  not  true;  every  immaterial  or  redundant  allegation 
is  not  irrelevant.  This  general  description  can  only  be  explained 
and  illustrated  by  an  examination  of  individual  cases,  of  which  a 
few  have  been  collected  in  the  note  as  examples.^ 

apolis  &  V.  R.  Co.  v.  McCaffery,  72  id.  i  QSmith  v.  Smith  (1897),  50  S.  C.  54, 

294 ;  Parker  v.  Clayton,  72  id.  307  ;  New-  27  S..  E.  .^5,  quoting  the  text.    See  also 

man  v.  Perrell,  73  id.  153;  Charlestown  Ragsdale  v.  Railway  Co.  (1901),  60  S.  C. 

Sch.  Dipt.  V.  Hay,  74  id.  127;  Smock  v.  381.  38  S.  E  609.] 

Harrison,  74  id.  348 ;  Lewis  v.  Bortsfield,  ^  Bowman  v,  Sheldon,   5   Sandf.  657, 

75  id.  390 ;  King  v.  Montgomery,  50  Cal.  660 ;    Fasnacht  v.  Stehn,  53  Barb.  650 ; 

115  ;  Uanlin  v.  Martin,  53  id.  321.  Hunter  v.  PoweU,  15  How.  Pr.  221 ;  Fab. 
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§  446.   *  552.    Motion,  not  DemtirreK»  Proper  Method  of  Objecting 
to   Saperflaoua  Allegations.     The  rule  is  established  by  the  unani- 
mous decisions  of  the  courts,  as  well  as  by  the  provision  found  in 
the  codes,  that  the  proper  and  only  method  of  objecting  to  and 
correcting  redundant,  immaterial,  or  irrelevant  allegations  in  a 
pleading,  is  a  motion  to  strike  out  the  unnecessary  matter,  and 
not  a  demurrer,  nor  an  exclusion  of  evidence  at  the  trial.  ^     The 
new  procedure  thus  furnishes,  by  means  of  these  motions  in  cases 
of  insufficiency,  redundancy,  or  irrelevancy,  a  speedy  and  certain 
mode  of  enforcing  the  fundamental  doctrines  of  pleading  which 
it  has  established,  and  of  causing  the  complaints  or  petitions  and 
answers  to  present  single,  clear,  and  well-defined  issues.     At  the 
same   time  it  prevents  a  sacrifice  of  substance  to  form,  and  a 
decision  of  controversies  upon  technical  points  not  involving  the 
merits,  by  requiring  these  objections  to  be  taken  before  the  trial, 
and  by  regarding  them  as  waived  if   the   prescribed  mode   of 
remedy  is  not  resorted  to.     The  courts  have  it  in  their  power, 
by  encouraging  these  classes  of  motions,  and  by  treating  them 
as  highly  remedial  and  important,  to  shape  the  pleading  into  an 
harmonious  and  consistent  system,  constructed  upon   the  few 
natural  and  philosophical  principles  which  were  adopted  as  its 
foundation ;  or  they  may,  on  the  other  hand,  by  discouraging  a 
resort  to  these  corrective  measures,  and  by  treating  them  as  idle, 
unnecessary,  or  vexatious,  suffer  those  principles  to  become  for- 
gotten, and  to  be  finally  abandoned,  and  may,  thereby,  lose  all 


ricotti  9.  Lannitz,  3  Sandf .  743 ;  Lee  Bank 
V.  Eitching,  7  Bosw.  664;  11  Abb.  Pr. 
435;  Cahill  v.  Palmer,  17  Abb.  Pr.  196; 
Decker  v.  Mathews,  12  N.  Y.  313  ;  Goald 
1?.  Williams,  9  How.  Pr.  51 ;  St.  John  v. 
Griffith,  1  Abb.  Pr.  39  ;  O'Connor  v.  Koch, 
56  Mo.  253 ;  Clagne  v.  Hodgson,  16  Minn. 
329,  334, 335 ;  King  v.  Enterprise  Ins.  Co., 
45  Ind.  43, 55 ;  Hjrnds  v.  Hays,  25  Ind.  31 ; 
Booher  v.  Goldsborough,  44  Ind.  490,498, 
499  (duplicity) ;  Loomis  v.  Yonle,  1  Minn. 
175;  Clark  r.  Harwood,  8  How.  Pr.  470; 
Edgerton  v.  Smith,  3  Duer,  614  ;  Sellar  v. 
Sage,  12  How.  Pr.  531 ;  13  How.  Pr.  230; 
Lee  V.  Elias,  3  Sandf.  736 ;  Lamoreax  v. 
Atlantic  Mnt.  Ins.  Co.,  3  Dner,  680.  See 
aL<o  the  additional  cases  cited  in  the  next 
following  notes. 

1  Loomis  V.  Youle,  1  Minn.  175 ;  O'Con- 
nor V,  Koch,  56  Mo.  253 ;  King  t;.  Enter- 


prise Ins.  Co.,  45  Ind.  43,  55 ;  Hynds  v. 
Hays,  25  Ind.  31 ;  Smith  v.  Countryman, 
30  N.  Y.  655 ;  Simmons  v.  Eldridge,  29 
How.  Pr.  309  ;  19  Abb.  Pr.  296;  Cahill  v. 
Palmer,  17  Abb.  Pr.  196.  See  also  Vliet 
v.  Sherwood,  38  Wis.  159:  allegations 
stating  a  good  canse  of  action  should  not 
be  struck  out  on  the  objection  that  they 
are  irrelevant  and  redundant ;  if  they  are 
improperly  in  the  complaint,  this  is  not 
the  mode  and  ground  of  relief.  Magee 
V.  Wanpaca  Cy.  Sup.,  38  Wis.  247  ;  Biggs 
V.  Biggs,  50  id.  443;  Hoffmann  v.  Kop- 
pelkora,  8  Neb.  344 ;  Johns  v.  Potter,  55 
Iowa,  665 ;  Cooper  v.  French,  52  id.  531 ; 
Schoonover  v.  Hinckley,  46  id.  207  ;  Davis 
V.  C.  &  W.  W.  R.  R,  46  id.  389 ;  Gabe  v. 
McGinnis,  68  Ind.  538 ;  Harris  v.  Todd,  16 
Hun,  248;  Smith  v,  Summerfield,  108 
N.  C.  284. 
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the  benefits  which  were  designed,  and  which  could  have  been 
obtained  from  the  refonn.^ 

1  Q  Bedundani,  Immateriai,  and  Xrrel'  ing  need  not  be  proved  (Kerr  r.  Topping 

evafU  AUegationt.  (1899),   109  la.  150,  80  N.  W.  321).  ytt 

Motion  Proper  Remedy.    **  A  demarrer  they  may  be  snpported    bj  OTideDoe  if 

is  not  a  pmuing  hook,  and  cannot  be  used  allowed  to    remain,    and    rach  eTideoce 

to  trim    out    immaterial  and  irrelevant  shonld  not  be  mled    out  on  objection - 

matter.    This  must  be  done  by  motion:"  Dent  r.  Railroad  (1901).  61  S.  C.  329, 3v 

In  re  Estate  of  McMurray  (1899),  107  la.  S.  B.  527;  Hicks  u.  Southern  By.  {\90ii. 

648,  78  N.  W.  691.    To  the  same  effect  63  S.  C.  559,41  S.  E.  753;  Smith  v.  Utjta 

see  Bolt  v.  Gray  (1898),  54  S.  C.  95,  82  (1898),  54  Neb.  1,  74  N.  W.  277. 
S.  E.  148;   Dukeu.   Brown   (1901),   113         In  Kelly  ».  Clark  (1898),  21  Mont»I, 

Ga.  310,  38  S.  B.  764;  City  of  Butte  v.  53  Pac.  959,  the  court  said :  "Ifapbintif 

Peasley  (1896),  18  Mont.  303,  45  Pac.  210;  aver  more  than  is  neceeaary,  and  fail  to 

McGillivray  v,  McGillivray  (1896),  9  S.  D.  sustain  immaterial  and  redundant  im- 

187,  68  N.  W.  316;  Campbell  v.  Equitable  ments,  but  does   prove   aU  the  mitemi 

Loan  &  Trust  Co.  (1901),  14  8.  D.  483,  facts  upon  which  a  right  to  relief  is  ba«i. 

85  N.  W.  1015.  uid  no  motion  to  correct  the  pleading  bs* 

Form  of  Motion.    A  motion  to  strike  been  made,  it  will  be  treated  as  soffideoL 

out  portions  of  a  pleading  should  desig-  and  the  surplus  allegations  disrsguded.*' 

nate    with    particularity    the   averments  And  in  Smith  v,  Meyers  (1898),  54  XeH 

which  it  attacks:  Stuht  w.  Sweesy  (1896),  1,  74  N.  W.  277,  the  court  said:    **A 

48  Neb.  767,  67  N.  W.  748 ;   Keaimes  v.  defendant  who  by  answer    pleaded  aew 

Durst  (1899),  110  la.  114,  81  N.  W.  238;  matter,  which  the  court  refused  to  strike 

State  ex  inf.  v,  Fleming  (1898),   147  Mo.  out  as  immaterial,  cannot    be   beard  lo 

1,  44  S.  W.   758.    If  the  motion  is  too  complain  that  the  court  erred  in  efnsag 

broad,  so  that  it  cannot  be  sustained  as  to  strike  from  the  reply  allegations  tisr- 

made,    it  must   be  overruled,  though  a  ersing  those  of  the  answer." 
narrower  motion  might  have  been  well  It  was  held  in  Campbell  r.  Mo.  Far. 

taken:  Smith  v.  Meyers (1898),  54  Neb.  1,  Ry.  Co.  (1898),  121  Mo.  340,  25  a  W. 

74  N.  W.  277 ;  Chicago,  B.  &  Q.  R.  R.  936,  that  the  fact  that  the  petitioD  sd- 

Co.  V.  Spirk  (1897),  5lNeb.  167,  70N.  W.  necessarily  chaiged   negligence  did  vi 

926;  Gilbert  v,   Loberg  (1894),   86  Wis.  prevent  a  recovery  under  the  statute  witii- 

661,  57  N.  W.  982.  out  proof  of  negligence,  the  statute  mak- 

What  may  be  stricken  out  as  Surplusage,  ing  railroad  companies  liable  without piuo' 

A  paragraph  of  a  complaint  which  does  of  negligence  for  property  injured  or  de- 

not  allege  any  fact  essential  to  the  plain-  stroyed  by  fire  set  by  their  locomoCiTfi 

tiff's  cause  of  action,  should  be  stricken  And   in  Oglesby  v.  Mo.   Pac.  By  Co. 

out  upon  motion:  Pitkin  v.  New  York  &  (1899),  150  Mo.  137,  37  S.  W.  889,  it  inf 

New  England  K.  R.  Co.  (1894),  64  Conn,  held  that  if  a  petition  founded  od  d^ 

482,  30  Atl.  772.    The  court  may,  on  its  gence  states  two  acts,  each  coostitntiiig 

own  motion,  strike  out  ficaAdfilQDflJDattAr:  negligence  and  either  sofficieot  in  ittelf 

Morrison  v.  Snow  (1903),  26  Utah  247,  72  to  sustain  the  cause  of  action,  if  there  he 

Pac.  924.    Averments  of  oral  conversa-  proof  to  sustain  one    and    no  proof  u> 

tions  between  plaintiff  and  defendant  prior  sustain  the  other,  the  actkm  will  not  fiil 

to  the  making  of  the  written  contract  set  after  verdict. 

out  in  the  pleading,  are  properly  stricken  Inconsistent  Allegations.    If  a  compbi'*^ 

out  on    motion  because  merged  in  the  states  a  good  came  of  action.  additioM!. 

written    instrument:  Jordan  v.   Coulter  allegations  inconsistent  with  snch^tfat*:. 

(1902),  30  Wash.  116,  70  PaC.  257.    It  is  ment  do  not  render  it  i^fttn""***'^ '  ^*^ 

unnecessAry  to  plead  facts  of  which  the  v.  Charleston,  etc.  Co.  (1894),  42  S.  C 

court  will  take  judicial  notice :  George  v.  447,  20  S.  E.  285.    But  where  a  coopUlit 

State  (1899),  59  Neb.  163,80  N.  W.486.  states  a  good  cause  of  action  sod  ■!«> 

Consequence  of  Retaining   Surplusage,  states  facts  constituting  a  defence  thereto. 

While  unnecessary  averments  in  a  plead-  it  is  bad  on  demurrer :  Robeiti  r.  Indiafr 
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§  447.   *  558.    m.   The  Doctrine  that  the  Canse  of  Aotioii  Proved 
must    oorrespond   with   the    One    Alleged.      Degreea   of   Variance 
betw^een  Allegatlona  and  Prool     The  codes  describe  three  grades 
of  disagreement  between  the  proofs  at  the  trial  and  the  allega- 
tions in  the  pleadings  to  which  such  proofs  are  directed :  namely, 
(1^  An  immaterial  variance,  where  the  difference  is  so  slight  and 
unimportant  that  the  adverse  party  is  not  misled  thereby,  and  in 
which  case  the  court  will  order  an  immediate  amendment  without 
costs,  or  will  treat  the  pleading  as  though  amended,  permitting 
the   evidence  to  be  received  and  considered;  (2)  A  material 
variance,  where  although  the  proof  has  some  relation  to  and  con- 
nection with  the  allegation,  yet  the  difference  is  so  substantial 
that  the  adverse  party  is  misled  by  the  averment,  and  would  be 
prejudiced  on  the  merits,  in  which  case  the  court  may  permit  the 
pleading  to  be  amended  upon  terms ;  ^  (3)  A  complete  failure  of 
proof,  where  the  proofs  do  not  simply  fail  to  conform  with  the 
allegation  in  some  particular  or  particulars,   but  in  its  entire 
scope  and  meaning,  or,  in  other  words,  the  proof  establishes 
something  wholly  different  from  the  allegations.     In  this  case 

apolis  St.  By.  Co.  (1902),  158  Ind.  634,  reversible  error  aoless  it  affirmatiyelj  ap- 

64  N.  E.  217.  pears  that  the  rights  of  the  moving  paitj 

Where  an  answer  contains  allAgatinT^^  are  thereby  prejadiced :  Lincoln  Mortgage 

of  frand  ^nd  other  allegations  absolutely  &  Trust  Co.  v.  Hntchins  (1898),  55  Neb. 

contradictory  of    and    inconsistent   w|^  158,  75  N.  W.  538 ;  Hndelson  v.  First  Nat. 

thfiBL^the  latter  may  be  stripKofl^nt^jgi  Bank  (1898),  56  Neb.  247,  76  N.  W.  570; 

•^ntinr^ j^  StatA  <Mr  ml.  o.  f>ickftrmim  (iftQS)^  State  Bank  V.   Showers  (1902),  —  Ean. 

16  Mont  278,  40  Pac  698.  — ,  70  Pac.   332;  P&n  v.   State  ex  reL 

It  was  held  in  Raroing  v.  Metropolitan  (1897),  148  Ind.  539,  47  N.  E.  927 ;  Cod- 

St.  Rj.  Co.  (1900),  157  Mo.  477,  57  S.  W.  dington  v,  Canadaj  (1901),  157  Ind.  243, 

268,  that  a  petition  which  states  acts  as  61  N.  £.  567 ;  Atchison,  etc.  Ry.  Co.  v. 

being  both  negligent  and  wanton  or  wilful  Marks  (1901),  11  Okla.  82, 65  Pac.  996. 
at  the  same  time  is  self-contradictory.    A  Waiver  of  Objection.     It   is  too  late 

claim  by  a  bank  of  a  general  lien  on  a  after  verdict  to  raise  the  objection  that  a 

debtor's  securities  for  a  balance  due  by  petition  contains  redundant  and  immate- 

the  debtor  is  not   inconsistent  with  its  rial  matter :  Bradley  v.  Chicago,  etc.  Ry. 

claim  of  a  lien  thereon  by  special  contract:  Co.  (1896),  138  Mo.  293,  39  S.  W.  763. 

Cockriil  V.  Joyce  (1896),  62  Ark.  216,  35  And  it  was  held  in  Bright  v.  Ecker  (1896), 

S.  W.  221.     Nor  is  an  allegation  in  a  9  S.  D.  192,  69  N.  W.  824,  that  a  com- 

complaint  on  a  promissory  note  that  the  plaint  containing  redundant  matter  and 

indorser  waived  notice  inconsistent  with  allegations    relating  to  more    than    one 

allegations  showing  that  the  holder  was  cause  of  action,  will  be  held  sufficient  in 

excused  from  giving  notice  by  the  snbse-  the  Supreme  Court  in  the  absence  of  an 

qnoDt  action  of  the  indorser :  Loveday  v.  attack  by  motion,  if  the    facts   alleged 

Anderson  (1897),  18  Wash.  322,  51  Pac  show  any  cause  of  action.] 
463.  *  CSee  Olson  v.  Snake  River  Valley 

Predicating  Error  on  Ruling  on  Motion,  R.   R.    Co.    (1900),    22  Wash.   139,    60 

The  refusal  of  the  court  to  strike  out  Pac.  156.]] 
redundant  and  irrelevant  matter  is  not 
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no  amendment  is  permitted,  but  the  cause  of  action  or  defenoe 
is  dismissed  or  overruled.^  In  these  statutory  provisions  th»> 
doctrine  that  the  proofs  must  correspond  with  the  allegations  k 
in  a  somewhat  modified  form,  united  with  the  subject  of  amend- 
ment, by  which  the  minor  grades  of  the  variance  may  be  obviated. 
In  the  present  subdivision  I  shall  consider  only  the  former  of 
these  two  topics,  and  shall  discuss  the  scope  and  effect  of  the 
general  rule,  that  the  cause  of  action,  or  the  defence  as  proved 
must  correspond  with  that  averred  in  the  pleading.* 

§  448.  *554.  Conseqaences  of  Different  Degrees  of  Variance. 
The  very  object  and  design  of  all  pleading  by  the  plaintiff,  and 
of  all  pleading  of  new  mattar  by  the  defendant,  is  that  the  ad- 
verse party  may  be  informed  of  the  real  cause  of  action  or  defencf 
relied  upon  by  the  pleader,  and  may  thus  have  an  opportunit}-  of 
meeting  and  defeating  it  if  possible  at  the  trial.  Unless  the 
petition  or  complaint  on  the  one  hand,  and  the  answer  on  the 
other,  fully  and  fairly  accomplishes  this  purpose,  the  pleading 
would  be  a  useless  ceremony,  productive  only  of  delay,  and  the 
parties  might  better  be  permitted  to  state  their  demands  orallv 
before  the  court  at  the  time  of  the  trial.  The  requirement, 
therefore,  that  the  cause  of  action  or  the  affirmative  defence 
must  be  stated  as  it  actually  is,  and  that  the  proofs  must  estal»- 


1  See  these  proyisioiiB  quoted  $upra, 
§  *435. 

^  The  following  cases  wUl  illnstrate 
this  rule  :  Bishop  v.  Griffith,  4  Colo.  68 ; 
fiurdsall  v.  Waggoner,  4  id.  256 ;  Board- 
man  t;.  Griffin,  52  Ind.  101 ;  Long  v.  Doxej, 

50  id.  385  ;  Baker  v.  Dessaner,  49  id.  28 ; 
Stioup  V  State,  70  id.  495  ;  Jeffersonville, 
M.  &  I.  R.  Co.  ».  Worland.  50  id.  839; 
Arnold  v.  Angell,  62  N.  Y.  508 ;  Vrooman 
V.  Jackson,  6  Hnn,  326 ;  Mondran  v.  Goux, 

51  Cal.  151 ;  Hopkins  i;.  Orcntt,  51  id.  537 ; 
Bolen  V.  San  Gorgonio  Fl.  Co.,  55  id.  164; 
McCord  V.  Seale,  56  id.  262. 

[A  plaintiff  must  recover  according  to 
the  allegations  of  his  complaint,  or  not  at 
all:  Thompson  v.  Citizens'  St.  Ry.  Co. 
(1898),  152  Ind.461,.'>3  N.E.462;  Sonthem 
Kansas  Ry.  Co.  v,  Griffith  (1894),  54  Kan. 
428,  38  Pac.  478;  Imhoff  v.  House  (1893), 
36  Neb.  28,  53  N.  W.  1032;  Thompson  v. 
Wertz  (1894),  41  Neb.  31,  59  N.  W.  518; 
Luce  t'.  Foster  (1894),  42  Neb.  818,  60 
N.  W.  1027 ;  Lewis  v.  Scotia  Bldg.  &  Loan 


Ass'n  (1894),  42  Neb.  439,  60  N.  W.  {t$l ; 
Omaha  Consolidated  Co.  r.  Bums  (18^1 
44  Neb.  21,  62  N.  W.  301 ;  Mattbevf  r. 
O'Shea  (1895), 45  Neb.  299, 63  N.  W.8vO: 
Cannon  v.  Smith  (1896),  47  Neb.  917,  66 
N.  W.  999 ;  Carter  v.  Gibson  ( 1 896 ),  47  XeK 
655,  66  N.  W.  631  ;  Esterly  Harr.  Mich. 
Co.  V.  Berg  (1897),  52  Neb.  147,  71  X.  W. 
952 ;  Solt  9.  Anderson  (1902),  63  Neb.  734. 
89  N.  W.  306;  Elliott  r.  Carter  Whit«- 
I^ead  Co.  ( 1 898),  53  Neb.  458, 73  N.  W.  ^ ; 
Smith  V.  Building,  etc.  Aas'n  (1895),  116 
N.  C.  102, 21  S.  £.  33 ;  McMahao  p.  Cass^ 
dian  Ry.  Co.  (1901),  40  Ore.  148,  66  IV. 
708;  Crawford  r.  Aultman  &  Co.  (199:>. 
139  Mo.  262,  40  S.  W.  952;  Bite  r.  .Metro, 
politan  St.  Ry.  Co.  (1895),  130  Mo.  13131 
S.  W.  262 ;  Chitty  u,  St  Louis,  etc  Rj 
Co.  (1899),  148  Mo.  64,  49  &  W.  S<^. 
Rumsey  v.  People's  Ry.  Co.  (1898),  144 
Mo.  175,  46  S.  W.  144;  Solt  v.  Andenrc 
(1903),  —Neb.  — ,  93  N.  W.  205. 

And  this  is  so  notwithstanding  tbatexi* 
deuce  to  support  a  judgment  may  baTcbea 
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lish  it  as  stated,  is  involved  in  the  very  theory  of  pleading.  ^  It 
frequently  happens,  however,  and  from  the  veiy  nature  of  the 
case  it  must  happen,  that  the  facts  as  proved  do  not  exactly  agree 
with  those  alleged.  To  determine  the  effect  of  such  a  disagree- 
ment we  must  recur  to  the  reason  and  object  of  the  rule,  and 
they  f uiDish  a  certain  and  equitable  test.  If  the  difference  is  so 
slight  that  the  adverse  party  has  not  been  misled,  but,  in  prepar- 
ing to  meet  and  contest  the  case  as  alleged,  he  is  fully  prepared 
to  meet  and  oppose  the  one  to  be  actually  proved,  then  no  effect 
Avhatever  is  produced  by  the  variance;  to  impose  any  loss  or 
penalty  on  the  pleader  would  be  arbitrary  and  technical. ^    In 

admitted  withont  objection  :  New  Idea  may  be  broadened  by  stipnlation.    In  Mc- 

Pattern  Co.  v.  Whelan  (1903),  75  Conn.  Elwaine  v.  Hoeey  (1893),  135  Ind.  481,  35 

445,  53  Atl.  953;  Central  R.  R.  Co.  r.  N.  E.  272,  it  was  held  that  where  the 

Cooper  (1894),  95  Ga.  406,  22  S.  E.  549;  parties  to  an  action  agree  before  entering 

McMahan  v.  Canadian  Ry.  Co.  (1901),  40  npon  a  trial  "that  all  facts  relating  in  any 

Ore.  148,  66  Pac.  708 ;  Christian  v.  Conn,  way  to  the  case  in  haod,  or  affecting  the 

Mut.  lus.  Co.  (1898),   143  Mo.  460,  45  merits  of  the  controversy  on  either  side, 

S.  W.  268 ;  Greenthal  v.  Lincoln,  Seyms,  may  be  introduced  in  evidence  under  the 

&  Co.  (1896),  67  Conn.  372,  35  AtL  266;  pleadings  now  on  file,"  such  agreement 

Box  Butte  County  v.  Noleman  (1898),  54  precludes  all  insistence    that    the  relief 

Neb.  239,  74  N.  W.  582 ;  Schmidt  r.  Ore-  granted    is  broader  than    the  pleadings 

gon  Gold  Min.  Co.  (1895),  28  Ore.  9,  40  authorize.^ 

Pac  406, 1014;  Conghanour  v.  H  utchinson  ^  ^A4iftdxjQaQapt  comjlain  of  amege 

( 1 902 ) ,  4 1  Ore.  4 1 9, 69  Pac  68 ;  McGavock  j^ariance  between  plead i ng_  and .  proof  qp- 

r.  City  of  Omaha  (1894),  40  Neb.  64,  58  ]**.««   ha  hyf  l>een   actg^ly  miale^   %o  hja 

N.  W.  543 ;   Furbush  t?.  Barker  (1894),  38  prejudice^  Kuhn  v.  McKay  (1897),  7  Wyo. 

Neb.  1,  56  N.  W.  996;  Brown  v.  Railway  42,  49  Pac.  473;  and  such*  prejudice  must 

Co.  (1898),  59  Kan.  70,  52  Pac.  65 ;  Whit-  be  shown  to  the  court:  Meldrum  v.  Kene- 

ing  V.  Koepke  (1898),  71  Conn.  77,  40  Ad.  fick  (1902),  15  S.  D.  370,  89  N.  W.  863; 

1053;  Moran  v.  Bentley  (1897),  69  Conn.  Chicago  House  Wrecking  Co.  v.  Lumber 

392,  37  Atl.  1092;  Daly  v.  New  Haven  Co.    (1902),  —  Neb.  — ,  92  N.  W.  1009; 

(1897),  69  Conn.  644,  38  Atl  397.    See  People's  Nat.  Bank  v.  Myers  (1902),  65 

also  McLaughlin  v.  Webster  (1894),  141  Kan.  122,  69  Pac.  164. 

N.  Y.  76,  35  N.  E.  1081.  Variances  between  allegations  and  proof 

Contra,  Morrow  v.  Board  of  Education  which  are  immaterial  or  not  prejudicial,  do 

(1895),  7  S.  D.  553,  64 N.  W.  1126;  Brady  not  call  for  a  reversal  of  the  judgment: 

r.  Nally  (1896),  151  N.  Y.  258, 45 N.  E.  547  ;  Knight  v.  Finney  (1899),  59  Neb.  274,  80 

Gillies  V.  Improvement  Co.  (1895),   147  N.  W.  912;  Salazar  v.  Taylor  (1893),  18 

N.  Y.  420,  42  N.  E.  196 ;  Schoepflin  v.  Colo.  538,  33  Pac.  369 ;  Lnbker  v.  Grand 

Coffey  (1900),  162  NY.  12,  56  N.  E.502;  Detour  Plow  Co.  (1897),  53  Neb.  Ill,  73 

Bassett  r.  Haren  (1895),  61  Minn.  346,  63  N.  W.  457 ;  Kuhn  v.  McKay  (1897),  7  Wyo. 

N.  W.  713 ;  Hosenberger  v.  Marsh  (1899),  42,  49  Pac.  473.    A  variance  will  not  bo 

108  la.  47,  78  N.  W.  837 ;  Smith  v.  Phelan  deemed  material  unless  it  has  misled  the 

(1894),  40  Neb.  765,  59  N.  W.  562.]  adverse  party  to  his  prejudice :  Toy  r.  Mc- 

1  [But  the  issues  may,  by  written  stipu-  Hugh  (1901),  62  Neb.  820,  87  N.  W.  1059 ; 
lation,  or  agreement  in  open  court,  be  nar-  Post-Intelligencer  Co.  v.  Harris  (1895),  11 
rowed  so  as  to  be  confined  to  one  point :  Wash.  500,  39  Pac  965 ;  Dudley  v.  Duval 
Gmnby  Mining  Co.  v.  Davis  (1900),  156  (1902),  29  Wash.  528,  70  Pac.  68;  Mel- 
Mo.  422,  57  S.  W.  126.    And  the  issues  drum  v.  Kenefick  (1902),  15  S.  D.  370,  89 
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the  second  place,  the  difference,  while  it  does  not  extend  to  the 
entire  cause  of  action  or  defence,  may  be  so  great  in  respect  to 
some  of  its  particular  material  facts  as  to  have  misled  the  adverse 
party,  so  that  his  preparation  in  connection  with  that  particular 
is  not  adapted  to  the  proofs  which  are  produced.  In  such  cir- 
cumstances an  amendment  is  proper  because  the  variance  is  par- 
tial, but  it  is  obviously  equitable  that  terms  should  be  imposed. 
Finally,  if  the  divergence  is  total,  that  is,  if  it  extends  to  such 
an  important  fact,  or  group  of  facts,  that  the  cause  of  action  or 
defence  as  proved  would  be  another  than  that  set  up  in  the 
pleadings,  there  is  plainly  no  room  for  amendment,  and  a  dis- 
missal of  the  complaint  or  rejection  of  the  defence  is  the  onlj 
equitable  result.  It  should  be  noticed  that,  in  order  to  constitate 
this  total  failure  of  proof,  it  is  not  necessary  for  the  discrepancy 
to  include  and  affect  each  one  of  the  averments.  A  cause  of 
action  as  stated  on  the  pleadings  might  consist,  say,  of  five  dis- 
tinct issuable  or  material  facts;  on  the  trial  four  of  these  might 
be  proved  as  laid,  while  one  so  entirely  different  might  be  sub- 
stituted in  place  of  the  fifth  that  the  cause  of  action  would  be 
wholly  changed  in  its  essential  nature. 

§  449.  *555.  Instances  where  Variance  has  been  held  Inuiuitt- 
riai.  The  conclusions  reached  in  the  foregoing  analysis,  and  the 
reasons  which  support  them,  are  fully  sustained  by  the  decided 
cases  which  constantly  discriminate  between  the  immaterial 
variance  which  is  disregarded,  and  the  total  failure  of  proof 
which  is  fatal  to  the  cause  of  action  or  defence.^  It  is  of  course 
impossible  to  give  any  comprehensive  formula  which  shall  deter- 
mine these  two  conditions ;  the  scope  and  operation  of  the  doc- 
trine can  only  be  learned  from  the  decisions  which  have  applied 
it,  of  which  a  few  are  selected  as  illustrations.  In  the  following 
instances  the  variance  was  held  to  be  immaterial :  In  an  action 
upon  a  written  contract  which  was  properly  set  out  in  the  com- 
plaint except  that  one  material  stipulation  was  omitted,  but  a 
correct  copy  of  it  had  been  served  upon  the  defendant's  attorney;' 
in  an  action  against  a  city  for  injuries  done  to  the  plaintiffs 
house  and  grounds  by  the  unlawful  construction  of  sewers,  side- 

N.  W.  863 ;  Wilcox  Lamber  Co.  v.  Ritte-  Wilcox  Lamber  Co.  v.  Bittemsn  (1902),  68 

man  (1902),  88  Minn.  18,  92  N.  W.  472.  Minn.  18,  82  N.  W.  472.] 

Where  a  variance  is  immaterial  the  court         ^  [See  Dadlej    o.  Daral  (1902),  29 

\\'ill  either  disregard  it  altogether  or  order  Wash.  528,  70  Pac.  68.3 

an  immediate  amendment  withoat  costs :         '  Fisk  v.  Tank,  12  Wis.  276, 301. 
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walks,  etc.,  it  was  held  that,  if  the  manner  of  constructing  the 
works  was  unlawful,  the  failure  to  allege  negligence  in  the 
complaint  was  not  material,  and  might  be  either  disregarded  or 
amended  at  any  stage  of  the  proceeding;^  in  an  action  upoq  a 
warranty  given  in  a  sale  of  horses,  where  the  complaint  stated  in 
general  terms  that  the  defendant  warranted  them  to  be  sound, 
while  the  proof  was  that  he  warranted  them  to  be  sound  as  far  as 
he  knew;  that  they  were  unsound,  and  that  he  knew  them  to  be 
so,  the  court  saying  that  an  amendment  if  necessary  should  be 
made  at  any  time  even  by  the  appellate  court  ;^  in  an  action 
upon  a  warranty  of  quality,  where  the  complaint  set  forth  an 
express  warranty,  and  on  the  trial  facts  were  proved  from  which 
a  warranty  would  be  implied ;  ^  in  an  action  against  two  defend- 
ants to  recover  damages  for  injuries  done  to  the  plaintiff's  sheep 
by  the  defendants'  dogs,  the  petition  alleging  that  ^^a  certain 
pack  or  lot  of  dogs  owned  by  the  defendants  worried,  etc.,  cer- 
tain sheep  of  the  plaintiff,"  while  the  proof  showed  that  one  of 
the  defendants  owned  a  portion  of  the  dogs,  and  the  other 
defendant  the  remainder,  but  there  was  no  joint  ownership;^  in 
an  action  by  a  husband  and  wife  against  a  husband  and  wife  for 
an  assault  and  battery  by  the  female  defendant  upon  the  female 
plaintiff,  the  petition  alleging  that  the  plaintiff  Mary  D.  is  the 
wife  of  the  plaintiff,  James  D.,  and  the  defendant,  Martha  H., 
is  wife  of  the  defendant,  Aaron  H.,  and  proof  was  admitted  that 
the  parties  were  respectively  man  and  wife  at, the  time  of  the 
affray ;  ^  in  an  equitable  action  brought  to  set  aside  a  conveyance 
of  land  made  to  the  defendant,  on  the  ground  of  his  alleged 
fraud,  and  the  plaintiff  failed  to  make  out  a  case  of  fraud,  but 
did  prove  one  of  mutual  mistake;^  in  an  action  for  work  and 
labor  stated  in  the  complaint  to  have  been  done  for  an  agreed 
compensation,  but  at  the  trial  the  plaintiff  proved  the  value  as 
upon  a  quantum  meruit  J    The  Supreme  Court  of  North  Carolina 

1  Harper  v.  Milwaukee,  30  Wis.  365,         «  McAdams  v,    Sutton,  24   Ohio  St. 

377,  378.    "  The  alleged  variance  did  not  333. 
change  the  gravamen  of  the  action."  ^  Dailey    v,    Houston,    58    Mo.    361, 

a  Chatfidd  17.    Frost,   3  N.  T.  S.  C.  366. 
357.  •  Montgomery  v,  Shockev,  37   Iowa, 

*  Gi£Fert  v.  West,  33  Wis.  617,  621;  107,   109;  Sweezey  v.  Collins,  36  Iowa, 

Leopold  V.  Yankirk,  27   Wis.  152,  155;  589,592. 

8.  c.  29  Wis.  548,  551.    At  the  common         ?  Sussdorif  v,  Schmidt,  55  N.  Y.  319, 

law,  this  was  the  only  mode  of  alleging  324. 
an  implied  warranty. 
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has  gone  so  far  as  to  hold  in  one  case  where  the  complaint  set  up 
a  cause  of  action  for  the  conversion  of  chattels,  and  the  proof  at 
the  trial  showed  only  a  liability  upon  an  implied  promise  for 
money  had  and  received,  that  the  plaintiff  could  recover,  since 
all  distinction  between  forms  of  action  had  been  abolished,  and 
amendments  were  freely  allowed.^  This  decision,  as  will  be 
seen,  stands  opposed  to  the  whole  current  of  authority  in  other 
States.  The  objection  that  the  proof  varies  from  the  allegation 
must  be  taken  at  the  trial ;  if  omitted,  then  it  cannot  be  after- 
wards raised  on  appeal.^    The  reason  is  obvious;  when  made 


1  Oates  V.  Kendall,  67  N.  C.  241. 
But  see  Parsley  v.  Nicholflon,  65  N.  C 
207,  210,  which  maiutaiiis  the  general 
doctrine. 

3  Speer  v.  Bishop,  24  Ohio  St.  598. 
See,  also,  as  further  examples  of  imma- 
terial variance,  Chamballe  v.  McKenzie, 
31  Ark.  155;  Bruguier  v.U.  S.,  1  Dak. 
5;  McMahan  i;.  Miller,  82  N.  C.  317; 
Gaines  v.  Union  Ins.  Co.,  28  Ohio  St. 
418;  Sibila  v.  Bahnej,  34  Ohio  St.  399 ; 
Vodd  V.  Denney,  6  Or^.  156;  Miller  v. 
Hendig.  55  Iowa,  174;  Peck  v.  N.  Y.  & 
N.  J.  Ry.  Co.,  85  N.  Y.  246 ;  Dnrnford  v. 
Weaver,  84  id.  445;  Thomas  v.  Nelson, 
69  id.  118;  Lifler  v.  Sherwood,  21  Hun, 
573 ;  Clayes  v.  Hooker,  4  id.  231  ;  Cody 
V.  Bemis,  40  Wis.  666 ;  Flanders  v.  Cot- 
trell,  36  id.  564 ;  Giffert  t;.  West,  37  id. 
115;  Chunot  v.  Larson,  43  id.  5S6;  Rus- 
sell V.  Loomis,  43  id.  545 ;  Aschermann 
V.  Brewing  Co.,  45  Wis.  262 ;  Union  Nat. 
Bk.  V.  Roberts,  45  id.  373 ;  Delaplaine  v. 
Turnley,  44  id.  31 ;  Ryan  v.  Springfield 
F.  &  M.  Ins.  Co.,  46  id.  671 ;  Wilier  v. 
Berg^nthal,  50  id.  474;  Galloway  v. 
Stewart,  49  lud.  156;  Glasgow  v.  Hobbs, 
52  id.  239,  242;  Wright  v.  Johnson,  50  id. 
454 ;  Stroup  v.  State,  70  id.  495 ;  Hunting- 
ton V.  Mendenhall,  73  id.  460 ;  Thigpen 
V.  Staton,  104  N.  C.  40 ;  Merkle  v.  Ben- 
nington, 68  Mich.  133;  Thalheimer  t;. 
Crow,  13  Colo.  397. 

QGillies  v.  Improvement  Co.  (1895), 
147  N.  Y.  420,42  N.  E.  196;  Brady  v. 
Nally  (1896),  151  N.  Y.  258,  45  N.E.  547; 
Ashe  V.  Beasley  (1896),  6  N.  D.  191,  69 
N.  W.  188;  ^Etnalron  Works  ».  Firmen- 
ich  Mfg.  Co,  (1894),  90  la.  390,  57  N.  W. 
904;  Dean  v,  Goddard  (1893),  55  Minn. 
290,  56  N.   W.   1060;   Adams  v.  Castle 


(1896),  64  Minn.  505,67  N.  W.  637 ;  Lind- 
say V.  Pettigrew  (1894),  5  S.  D.  500,  59 
N.  W.  726 ;  Chonquette  v.  Southern  Elec. 
R.  R.  Co.  (1899).  152  Mo.  257,  53  S.  W. 
897.  The  party  whose  proof  varies  from 
his  allegations  cannot  complain :  Williams 
r.  Williams  (1899),  102  Wis. 246, 78  N.  W. 
419. 

In  Schirmer  v.  Drexler  (1901),  134 
Cal.  134,  66  Pac.  180,  the  court  said: 
"  The  findings  and  decree  seem  to  be  en- 
tirely outside  of  the  case  made  by  the 
pleadings.  The  said  findings  and  decree 
contradict  the  material  allegations  of 
plaintiff's  complaint,  and  there  seem  to  be 
no  allegations  at  all  in  the  complaint  to 
which  the  findings  and  decree  can  be  held 
to  be  material  or  pertinent.  The  whole 
theory  of  the  complaint  is,  that  the  plain- 
tiff's rights  are  those  of  an  owner,  ac- 
quired by  adverse  use  of  the  ditch  and  the 
water.  The  findings  and  decree  proceed 
npon  an  entirely  different  theory,  and  ex- 
pressly state  that  the  use  of  the  water  and 
of  the  ditch  by  the  plaintiff  and  his  pred- 
ecessor in  interest  therein  was  had  with 
the  consent  of  the  owners  thereof  and 
under  an  oral  license  or  agreement  there- 
for. The  decree  attempts  to  enforce  the 
specific  performance  of  a  contract  which 
is  not  only  not  set  up  in  the  complaint,  but 
to  which  no  reference  is  made  anywhere  in 
the  pleadings.  We  know  that  there  are 
cases  which  hold,  as  contended  by  re- 
spondent, that  where  a  question  is  treated 
by  both  parties  as  an  issue  in  the  case, 
and  evidence  is  taken  thereon  without  ob- 
jection, the  appellant  will  not  thereafter 
be  heard  to  say  that  the  question  was  not 
in  issue.  That  is  a  salutary  general  rule, 
and  we  do  not  wish  to  overturn  it.    But 
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at  the  trial,  there  is  an  opportunity  for  removing  it  at  once  by 
amendment.^ 

in  none  of  those  cases,  that  we  have  been  that  defendant  executed  a  separate  prom- 
able  to  find,  were  the  findings  and  decree  issorj  note,  and  proof  that  it  was  a  joint 
clear  ontside  of  the  case  as  made  bj  the  and  several  note  of  defendant  and  another : 
pleadings,  bat  in  each  and  all  of  them  the  Nichols  &  Shepard  Co.  v.  Dedrick  (1895), 
findings,  taken  altogether,  hare  some  re-  61  Minn.  513,  63  N.  W.  1110. 
latiou  to  the  issues  as  framed ;  bat  here  In  the  following  cases  it  was  held  that 
the  issues  as  made  bj  the  pleadings  bus-  there  was  no  yariance  between  the  plead- 
tain  no  degree  of  kinship  whatever  to  the  ings  and  proof :  an  allegation  of  a  monej 
findings  and  decree,  and  are,  besides,  in  indebtedness  for  services  rendered,  and 
direct  conflict  with  the  allegatioDs  of  the  proof  of  an  agreement  to  pay  in  specific 
complaint.  It  would  be  going  too  far  to  articles  of  property:  New  York  News 
hold  that  snch  a  variance  as  this  should  Publishing  Co.  v.  Steamship  Co.  (1895), 
be  deemed  to  be  waived  by  failure  to  ob-  148  N.  Y.  39,  42  N.  £.  514 ;  an  allegation 
ject  to  evidence  at  the  triaL  If  the  bur-  that  promissory  notes  were  signed  by  de- 
den  was  on  the  plaintiff  to  establish  the  fendant  as  maker,  and  proof  that  they 
case  made  by  his  complaint,  why  should  were  signed  by  defendant  and  others 
the  defendants  object  to  evidence,  as  long  under  a  several  liability :  Hinchman  v. 
as  it  went  to  show  that  the  case  as  thus  Point  Defiance  Ky.  Co.  (1896),  14  Wash, 
made  did  not  exist?  If  this  kind  of  a  349,  44  Pac.  152;  an  allegation  that  the 
judgment  can  be  upheld  on  this  kind  of  a  place  of  injury  was  a  sidewalk,  and  proof 
record,  then  written  pleadings  are  no  that  it  was  a  crosswalk :  Piper  v.  City  of 
lonjrer  necessary,  and  may  well  be  dis-  Spokane  (1900),  22  Wash.  147,  60  Pac 
pensed  with  altogether."  Cases  cited.3  138 ;  an  allegation,  in  an  action  for  tres- 
1  Qln  the  following  cases  the  variance  pass,  of  ownership  of  property  in  fee,  and 
was  held  immaterial :  In  an  action  against  proof  of  an  equitable  interest  only  :  Olson 
a  national  bank  on  its  double  liabiUty  as  v.  City  of  Seattle  (1903),  30  Wash.  687, 
a  stockholder  in  another  corporation,  an  71  Pac.  201 ;  an  allegation  that  plaintiff 
allegation  that  it  acquired  the  stock  in  a  stumbled  over  the  nails  projecting  from  a 
particular  manner  and  proof  that  it  ac-  walk,  and  proof  that  she  caught  her  foot 
quired  it  in  another  manner  not  ultra  between  two  planks :  Bell  v.  City  of 
vires:  Bank  v.  Bank  (1902).  64  Kan.  134,  Spokane  (1902),30  Wash.  508,  71  Pac.  31  ; 
67  Pac  458 ;  error  in  the  description  of  proof  of  interest  upon  a  balance  of  an  ac- 
the  name  of  the  obligee  in  a  bond :  Post-  count,  where  there  is  no  allegation  of  in- 
Intelligencer  Co.  v.  Harris  (1895),  II  terest  due  in  the  complaint:  North  Star 
Wash  500,  39  Pac.  965 ;  a  mistake  in  the  Boot  Co.  v.  Stebbins  (1893),  3  S.  D.  540, 
description  of  a  house  upon  which  a  lien  is  54  N.  W.  593  ;  an  allegation  of  slanderous 
sought  to  be  foreclosed,  when  the  mistake  words,  and  proof  of  the  use  of  words  only 
is  so  slight  that  the  house  is  still  capable  substantially  the  same :  Emerson  o.  Miller 
ofidentification:  Griffith t^.  Maxwell (1898),  (1902),  115  la.  315,  88  N.  W.  803 ;  analle- 
20  Wash.  403, 55  Pac.  571 ;  error  in  the  de-  gation  of  defendant's  liability  as  a  com- 
taiLs  of  personal  injuries  suffered  by  an  mon  carrier,  and  proof  of  liability  as  a 
insured  bv  reason  of  a  fall  :Mercier  v.  Trav-  warehouseman:  Cavallaro  v.  Texas,  etc 
elers*  Ins.' Co.  (1901),  24  Wash.  147, 64  Pac  Ry.  Co.  (1895),  110  Cal.  348,  42  Pac  918 
158;  an  aUegation  that  defendant  signed  (see  contrat  Normile  v.  Oregon,  etc.  Co. 
a  note  as  principal,  and  evidence  that  he  (1902),  41  Ore.  177,  69  Pac.  928) ;  an  alle- 
signed  as  surety :  Hermiston  t;.  Green  gation  that  plaintiff,  in  an  action  for 
(1898),  11  S.  D.  81,  75  N.  W.  819;  an  fraud,  was  mentally  weak  and  incompe- 
allegation  that  defendant  and  another  tent,  and  proof  that  she  was  weak-minded 
were  partners  until  the  other's  death  in  and  far  below  the  average  in  intellect : 
1893,  and  proof  that  the  partnership  was  Hayes  v.  Candee  (1902),  75  Conn.  131,  52 
dissolved  by  consent  in  1885,  without  the  Atl.  826.^ 
knowledge  of  the  plaintiff ;  an  allegation 
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§  450.  *  556.  IiiBtanoeB  of  Complete  Failtire  of  Proof.  The  fol- 
lowing are  examples  of  a  complete  failure  of  proof.  In  all  these 
cases  one  cause  of  action  was  alleged  by  the  plaintiff,  and  another 
one  was  proved  or  attempted  to  be  proved  at  the  trial,  but  was 
rejected  by  the  court.  The  New  York  Court  of  Appeals,  while 
passing  upon  the  admissibility  of  evidence  which  made  out  a 
liability  under  implied  contract,  in  order  to  sustain  a  complaint 
that  charged  a  fraudulent  transaction  and  sought  to  recover  the 
money  obtained  by  means  of  such  fraud,  used  the  following 
language  in  a  recent  case:  ^^It  is  insisted  that,  under  the  code, 
forms  of  action  are  abolished,  and  that  the  facts  showing  the 
right  of  action  need  only  be  stated.  This  is  correct,  but  it  does 
not  aid  the  plaintiff.  The  plaintiff  had  a  cause  of  action  against 
the  defendant  upon  an  account  for  moneys  advanced  for  him. 
Instead  of  stating  this  cause  of  action,  the  allegation  is  in  sub- 
stance that  he  paid  him  money  as  the  price  of  stocks  fraudulentiy 
sold  by  defendant  to  plaintiff,  which  contract  has  been  rescinded 
by  the  plaintiff,  and  a  return  of  the  money  demanded,  which  has 
been  refused  by  the  defendant.  These  causes  of  action  differ  in 
substance.  The  former  is  upon  contract,  the  latter  in  tort;  and 
the  law  will  not  permit  a  recovery  upon  the  latter  by  showing  a 
right  to  recover  upon  the  former. "  ^  It  is  the  settled  rule  under 
the  codes,  contrary  to  that  prevailing  in  the  common-law  system, 
that  when  a  cause  of  action  depends  upon  the  performance  of 
some  act,  but  under  certain  circumstances  the  performance  may 

1  Degraw  v.  Elmore,  50  N.  Y.  I.    The  lecoyer  on  breach  of  implied  oontnck  or 

following  cases  give  farther  examples  of  of  common  carrier's  legal  duty  to  tiut' 

a  material  or  fatal  yariance,  or  a  failnre  port  in  a  reasonable  time) ;    Hinkk  r. 

of  proof :  Bishop  v.  Griffeth,  4  Colo.  68 ;  San  Francisco  &  N.  P.  R.  Co..  55  Oil.  €27 ; 

Proctor  V.  Rief,  52  Iowa,  592 ;  Bums  v.  and  cases  cited  ante,  under  §  *  553.   See 

Iowa  Homestead  Co.,  48  id.  279 ;  York  r.  also  Ehrlich  v.  .£tna  L.  Ins.  Ca,  108  Mo. 

Wallace,  48  id.  305 ;  Fauble  v.  Davis,  48  231   (allegation  of  performance  does  not 

id.  462  ;  McKoon  v.  Fergnson,  47  id.  636;  lay  fonndadon  for  evidence  ezcnsiog  boq- 

Amold  V.  Angell,  62  N.  Y.  508  (partner-  performance) ;  Daley  v.  Boss,  86  CaL  114 

ship) ;    Harris  v.    Kasson,    79    id.   381 ;  (same) ;  Reed  v.  McConnell,  138  N.  T. 

StoweU  V.  Eldred,  39  Wis.  614;  Cowles  425;  Clark  o.  Sherman  (Wash.  1899).  3S 

17.  Warner,  22  Minn.  449 ;  Cnmmings  t^.  Pac  771  (complaint  being  for  moner  bad 

Long,  25  id.  337  ;  Vrooman  v.  Jackson,  6  and  received,  plaintiff  cannot  recover  on 

Han,  326  (ejectment) ;  Sonthwick  v.  First  an  express  contract) ;  Distler  c.  Dabaey, 

Nat.  Bk.  of  Memphis,  84  N.  Y.  420;  Gas-  3  Wash.   200  (same) ;  WemK  r.  ColWm 

ton  V.  Owen,  43  Wis.  103;   Streeter  v.  (Iowa,  1893),  54  N.   W.  365  (cooplftiot 

Chicago,  etc.  Rj.  Co.,  44  id.  383 ;  Jefferson-  being  on  an  express    contract^  plaintiif 

ville,  M.  &  I.  R.  Co.  v.  Worland,  50  Ind.  cannot    recover  on  a   ^voiiteai    meruit) ; 

339    (complaint   sets  forth    special   con-  Woolsey  v.  Ellen  ville  V.  Trs.  (SopnaM^ 

tract  for  transportation  of  goods ;  cannot  1893),  23  N.  Y.  SnppL  411. 
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be  excused  and  the  cause  of  action  still  remain  in  force,  the  facts 
showing  the  excuse  must  be  alleged  if  the  plaintiff  intends  to 
rely  upon  it,  and  not  upon  the  performance.  The  plaintiff  is  no 
longer  permitted  to  aver  the  performance  of  the  required  act, 
and  on  the  trial  prove  the  circumstances  which  excuse  such  per- 
formance, or  prove  any  other  alteiliative  than  the  one  specially 
alleged.1  Thus  where,  in  an  action  against  indorsers,  the  com- 
plaint stated  a  demand  at  maturity,  and  notice  thereof  to  the 
defendants,  and  on  the  trial  the  plaintiff  offered  to  prove  facts 
which  would  excuse  any  demand,  the  evidence  was  held  inad- 
missible, and  the  action  was  dismissed;'  and  in  a  similar  case 
under  a  statute  which  required  that,  in  order  to  make  an  indorser 
liable,  due  dihgence  must  be  used  by  the  institution  of  a  suit 
against  the  maker,  or  else  that  such  a  suit  would  be  unavailing, 
the  petition  alleged  that  due  diligence  had  been  used  by  com- 
mencing a  suit  against  the  maker,  in  which  judgment  had  been 
recovered,  and  an  execution  had  been  issued  and  returned  un- 
satisfied ;  and  it  was  held  that  the  other  alternative,  the  maker^s 
insolvency,  and  the  consequent  unavailing  character  of  a  suit 
against  him,  could  not  be  shown  on  the  trial ; '  and  in  a  similar 
action  against  the  drawer  of  a  bill  or  the  indorser  of  a  bill  or 
note,  when  the  petition  avers  the  demand  and  notice  in  order  to 
charge  the  defendant,  a  waiver  of  these  steps  cannot  be  proved, 
—  for  example,  a  subsequent  promise  by  the  defendant  to  pay  the 
note  when  the  steps  necessary  to  charge  him  had  been  omitted.^ 

§  451.  *  557.  Szamplea  of  Fatal  Disagreement  between  Cause  of 
Action  Pleaded  and  Proved.  The  following  are  miscellaneous 
instances  of  a  fatal  disagreement  between  the  cause  of  action 
pleaded  and  that  proved  on  the  trial.  In  an  action  to  recover 
damages  for  trespass  to  lands,  the  complaint  alleging  that  the 
plaintiffs  were  possessed  of  the  premises ;  on  the  trial,  however, 
it  appeared  that  they  were  remainder-men  not  yet  entitled  to  the 
possession,  while  the  defendants  were  rightfully  in  possession, 
but  had  committed  acts  of  waste  for  which  they  would  be  liable 

1  [^See  subject  "  WaiTer"  in  note  on  Pac.  156;  New  England  Loan  ftTrnstCo. 

Necessity  and  Form  of  Particnlar  Allega-  v,  Browne  (1900),  157  Mo.  116,  57  S.  W. 

tioDs,  p.  689,   where    cases  are  cited  in  760.^ 

support  of,  and  in  opposition  to,  the  mle  ^  Pier  v.  Heinrichoffen,  52  Mo.  333, 335. 
stated  in  the  text.  See  also  Omaha  Con-  '  Woolsej  v.  Williams,  34  Iowa,  4 13, 41 5. 
solidated  Co.  v.  Bums  (1895),  44  Neb.  21,         ^  Lnmbert  v.  Palmer,  29  Iowa,    104, 

62  N.   W.  301 ;    Olson  i'.   Snake  River  108.    See  also  Hudson  v.  McCartnej,  33 

Valley  B.  B.  Co.  (1900),  22  Wash.  139, 60  Wis.  331,  346,  and  cases  cited. 


622 


CIVIL  REMEDIES. 


in  an  action  properly  brought.  This  cause  of  action  being 
wholly  different  from  that  alleged,  the  complaint  was  dismissed.' 
The  petition  in  an  action  of  forcible  entry  and  detainer  stating 
that  the  defendant  was  holding  over  after  the  expiration  of  his 
lease,  the  plaintiff  was  not  permitted  to  show  that  he  obtained 
possession  through  fraud;  sidce  this  would  be  the  averment  of 
one  material  fact,  and  the  proof  of  another.*  When  the  com- 
plaint set  forth  a  contract,  and  on  the  trial  the  plaintiff  proYed 
without  objection  a  materially  different  one,  and  was  thereupon 
nonsuited,  the  nonsuit  was  sustained,  the  court  adding  that  the 
admission  of  the  evidence  without  objection  made  no  difference 
with  the  operation  of  the  rule.^  And  if  a  complaint  sets  forth 
a  cause  of  action  for  a  nuisance  of  a  certain  specified  kind,  an 
essentially  different  one  cannot  be  proved;  as,  for  example,  in 
an  action  by  a  lower  riparian  owner  for  increasing  the  flow  of  a 
natural  watercourse  by  draining  other  streams  into  it,  the  plain- 
tiff was  not  permitted  to  prove  a  nuisance  which  consisted  solely 
in  the  fouling  of  such  watercourse  by  the  defendant.*  A  written 
contract  having  been  set  out  in  the  petition,  the  plaintiff  cannot 
in  place  of  it  prove  facts  going  to  show  that  the  defendant  is 
estopped  from  denying  such  contract.^  When  a  petition  stated 
a  cause  of  action  for  work  and  labor  done  by  the  plaintiff  for  the 
defendant,  but  the  proofs  showed  that  defendant  had  only  guar- 
anteed the  payment  by  other  persons  for  services  rendered  to 
them,  a  recovery  was  held  impossible.*  An  allegation  that  the 
defendant  erected  a  fence  across  a  highway,  and  thereby  ob- 
structed it,  cannot  be  sustained  by  proof  that  the  defendant  built 
a  stone*  fence  fifteen  rods  from  the  road,  and  thereby  caused  water 
to  flow  upon  and  obstruct  the  same,  for  the  causes  of  action  are 
different;^  and  upon  an  allegation  that  the  plaintiff  did  work 
and  labor  for  defendant  on  his  milldam,  proof  that  the  services 
were  performed  in  harvesting  grain  is  a  fatal  variance.^ 


^  Tracy  v.  Ames,  4  Lans.  500,  506. 

2  Goldsmith  v.  Boersch,  28  Iowa,  351, 
354. 

3  Johnson  v.  Moss,  45  Cal.  515. 

«  O'Brien  w.  St.  Panl,  18  Minn.  176, 181. 

*  Phillips  V.  Van  Schaick,  37  Iowa, 
229,  237.  It  was  added  that  if  the  plain- 
tiff wishes  to  avail  himself  of  an  estoppel 
it  must  be  specially  pleaded,  citing  Ran- 
som V.  Stanberry,  22  Iowa,  334. 


«  Packard  u.  Snell,  35  Iowa,  80, 8S. 
7  Hill  V.  Saperrisor,  10  Ohio  St.  621. 
>  Thatcher  v.  Heisey,  21  Ohio  St  66S. 

In  the  foUowing  cases  it  was  held  that 
there  was  a  yaiiance  between  pleadings  uJ 
proof:  — 

Negligence.  An  allegation  that  th«  eo* 
gineer  of  the  train  which  struck  plaintiff 
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§  452.  *558.  Variance  Fatal  where  Cause  of  Action  in  Tort 
Alleged  and  one  in  Contract  Proved.  By  far  the  most  important 
distinction  directly  comiected  with  this  doctrine  is  that  which 

diacoTeied  plaintiff  in  time  to  prerent  the  72  Pac  225 ;  location  of  accident :  Dolan 
injoij,  and  proof  thai  it  waa  the  fireman  v.  City  of  Milwaukee  (1895),  89  Wis.  497, 
and  not  the  engineer  who  saw  plaintiff  61  N.  W.  5G4;  Kolb  v.  City  of  Fond  da 
(not  curable  by  amendment) :  Chun  v.  Lac  (1903),  118  Wis.  311,  95  N.  W.  149. 
Keceivers  (1901),  Ky.,  64  S.  W.  649;  an  Common  Carriers^  Action*  against. 
allegation  of  negligence  in  running  de-  Plaintiff  having  sued  defendant  on  its 
fendant*8  cars,  and  proof  that  defendant  common-law  liability  as  a  common  carrier, 
did  not  provide  plaintiff  with  a  safe  place  cannot  recover  on  proof  of  a  special  con- 
in  which  to  work :  Thompson  v.  Citizens'  tract  limiting  the  common-law  liability  : 
St.  Ry.  O.  (1898),  152  Ind.  461,  53  N.  K.  Normile  t7.  Oregon,  etc.  Co.  (1902),  41  Ore. 
462;  an  allegation  that  plaintiff  injured  177,  69  Pac.  928;  where  a  complaint  is 
herself  by  stepping  into  a  hole  caused  by  drawn  on  the  theory  of  defendant's  lia- 
a  missing  board  in  a  sidewalk,  and  proof  bility  as  a  common  carrier,  a  recovery 
that  she  stepped  upon  a  loose  board,  which  cannot  be  had  against  defendant  as  a 
"rocked,"  turning  her  foot  and  causing  warehouseman:  Same  case.  Bat  see, 
it  to  go  into  the  hole :  Gagan  v.  City  of  conti-a,  Cavallaro  v.  Texas,  etc.  By.  Co. 
Jauesville  (1900),  106  Wis.  662,  82  N.  W.  (1895),  110  Cal.  348,  42  Pac.  918. 
558 ;  an  allegation  of  an  injury  to  a  pas-  Fraud.  In  an  action  to  set  aside  a 
seuger  by  reason  of  defendant's  negligence,  sale  as  fraudulent,  allegations  of  actual 
and  proof  of  injury  to  a  trespasser  by  fraud  are  not  supported  by  proof  of  con- 
reaiion  of  gross  negligence :  Fitzgibbon  v.  strnctive  fraud.  The  court  said :  "  If  the 
Chicago,  etc.  Ry.  Co.  (1899),  108  la.  614,  vice  which  renders  the  sale  null  as  to 
79  N.  W.  477  ;  an  allegation  that  defend-  them  [defendants]  was  the  existence  of 
ant  was  negligent  in  failing  to  stop  its  actual  fraud,  the  complaint  must,  as  this 
train  at  a  station  while  plaintiff  was  complaint  does,  charge  its  presence.  If 
getting  off,  and  proof  that  defendant  was  the  vice  was  constructive  fraud,  then  it  is 
negligent  in  not  showing  plaintiff  the  incumbent  upon  the  plaintiffs  to  state  the 
safe  way  to  go  from  one  train  to  another :  matters  which  constitute  that  cause  of 
Moss  V,  North  Carolina  R.  R.  Co.  (1898),  action.  Of  course,  both  actual  and  con- 
122  N.  C.  889,  29  S.  £.  410;  an  allegation  strnctive  fraud  may  be  pleaded  in  the 
that  the  gripman  pushed  plaintiff  from  same  cotnplaint,  but  if  actual  fraud  only 
the  car,  and  proof  that  plaintiff  fell  in  be  set  up,  then,  although  proof  of  con- 
trying  to  dodge  a  blow  aimed  at  him  by  strnctive  fraud  may  be  evidence,  having 
the  gripman:  Raming  v.  Metropolitan  a  tendency  to  support  the  allegation  of 
St.  Ry.  Co.  (1900),  157  Mo.  477,  57  S.  W.  actual  fraud,  yet  the  finding  of  construc- 
268;  an  allegation  that  fire  was  negli-  tive  fraud  is  not  of  itself  sufiicient  to 
gently  taken  from  defendant's  threshing  support  a  judgment,  for  the  allegations 
engine  and  placed  in  the  stubble  where  it  and  proof  must  correspond : "  Finch  v. 
commnnicated  to  plaintiff's  property,  and  Kent  (1900),  24  Mont.  268,  61  Pac.  653. 
evidence  that  defendant  was  negligent  in  See  also  Kley  v,  Healey  (1896),  149  X.  Y. 
not  properly  extinguishing  the  fire  after  346,  44  N.  £.  150,  where  allegations  of 
having  properly  taken  it  from  the  engine :  fraud  were  held  not  to  be  supported  by 
Lieaallen  v.  Mosgrove  (1898),  33  Ore.  282 ;  the  proof. 

54  Pac.  200 ;  an  allegation  of  joint  negli-  Title.    A  party  cannot  plead  absolute 

gence  and  proof  of  negligence  of  defend-  ownership  of  property  and  prove  a  lien 

ant»  severally :    Chetwood  v.  California  upon  it  merely,  nor  vice  versa :  Randall  r. 

Nat.  Bank  (1896),  113  Cal.  414,  45  Pac.  Persons  (1894),  42  Neb.  607,  60  N.  W.  898. 

704 ;  an  allegation  of  negligence  in  opera-  See  Title,  p.  687.    But  see  Olson  v.  City 

tion  of  railroad  and  proof  of  negligence  in  of  Seattle  (1903),  30  Wash. 687, 71  Pac.  201 , 

use  of  defective  spark  arrester:  Missouri,  p.  619,  note  1.     Held,  in  Smith  v. Runnels 

etc  Iiy.Co.1;.  Garrison  (1903),  — Eaa.  —  ,  (1896),  97  la.  65,  65  N.  W.  1002,  that 
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subsists  between  causes  of  action  ex  contractu  and  those  ex  delicto. 
It  is  settled  by  an  almost  unanimous  series  of  decisions  in  various 

plaintiff  in  a  suit  to  partition  land,  who  a  contract  for  $600  insnranoe  npoo  two 

claims  in  the  petition  to  have  a  life  estate  huildings  on  the  same  lot :   Waldron  r. 

therein,  is  not  entitled  to  relief  on  the  Home  Mntual  Ins.  Co.  (1S94),  9  Wash, 

ground  that    she    has   an  estate  in  fee  534, 38  Pftc.  136. 

simple.  See,  however,  the  following  cases :         Nuisance.    Where,  in  an  action  against 

Where   the  complaint  alleges  title  and  the  city  for  damages  caosed  by  a  nnisaDce, 

right  of  possession  in  the  plaintiff,  a  re-  the  petition  charges  that  the  city  origi- 

covery  may  be  had  on  proof  that  plaintiff  nated  the  nuisance,  proof  that  it  contimied 

owns  the  equity  of  redemption :  Arrington  it  only  will  not  sustain  a  recovery,  flince 

V.  Arrington  (1894),  114  N.  C.  116,  19  in  the  latter  case  a  request  to  abate  is 

S.  £.  278.    In  an  action  to  recover  land,  necessary :  Rychlicki  v.  City  of  St.  Loois 

plaintiff  may  allege  title  by  inheritance  (1893),  115  Mo.  662,  22  S.  W.  908. 
and  prove  title  by  possession:  Davis  v.         Account  and  Account  Stated.     Where 

Leeper  (1900),  Ky.,  56  S.  W.  712.    In  an  the  petition  sets  up  a  cause  of  actioa  ob 

action  to  quiet  title  there  is  no  variance  an  open  account,  plaintiff  cannot  reooT» 

between  an  allegation  of  title  in  fee  and  upon  proof  of  an  account  stated,  as  tbs 

proof  of    an    equitable    title :  Oliver  v.  two  are  distinct  and  inconsistent :  Mc- 

Dougherty  (1902),  Ariz.,  68  Pac  553.  Cormick  v.  Interstate,  etc.  Rj.  Co.  (1900), 

Express  and  Implied  Contract,     Where  154  Mo.  191,  55  S.  W.  252. 
the  complaint  alleges  an  express  contract  Trespass.    Where  one  act  of  trespass  is 

and  proof  shows  an  implied  contract,  and  alleged  to  have  been  committed  at  a  depi^- 

vice  versa,  no  recovery  can  be  had :  Buell  nated  time  and  place,  no  recovery  can  be 

V,  Brown  (1900),  131   Cal.  158,  63  Pac.  had  for  a  different  act  shown  lo  have 

167;  Morrow  v.  Board  of  Education  (1895),  been  committed  at  a  different  time:  Li 

7  S.  D.  553,  64  N.  W.  1126.    Contra,  Hecht  Rue  o.  Smith  (1897),  153  N.  T.  428,  47 

V.  Stanton  (1895),  6  Wyo.  84,  42  Pac.  749.  N.  E.  796. 

See  also  on  this  general  question.  Gillies  Contract,    Plaintiff  cannot  aHege  oat 

V.  Improvement  Co.  (1895),  147  N.  Y.  420,  special    contract  and   recover  on  proof 

42  N.  £.  196 ;   Columbus,  etc.  Ry.  Co.  v.  of  a  different  contract:  Cremer  v.  llilJer 

Gaffney  (1901),  65  O.  St.   104,  64  N.  £.  (1893),  56  Minn.  52,  57  N.  W.  318;  Win- 

152.  Chester  v.  Joslyn  (1908), — Colo.— ,  7J 

Rescission,   Where  a  breach  of  contract  Pac.  1079.    But  under  axi^  aUegatioo  that 

is  alleged,  the  pleader  cannot  on  the  trial  plaintiff  performed  services  for  defendant 

elect  to  rescind  the  contract  and  recover  *'  at  his  instance  and  request,"  endeoee 

the  portion  of  the   price  paid :  Detroit  may  be  introduced  showing  facts  giving 

Heating  Co.  v.  Stevens  (1897),  16  Utah,  rise  to  an  implied  contract  only:  OdIiui- 

177,  52  Pac.  379.  bus,  etc.  Ry.  Co.  v.  Gaffney  (1901),  65 

Mortgage.    Where  a  complaint  is  predi-  O.  St.  104,  61  N.  £.  152.    Under  an  aUe- 

cated  on  the  theory  of  lack  of  mental  gation  that  a  grantee  orally  agreed  to 

capacity  to  execute  a  deed,  no  recovery  assume   a  mortgage  *'and   thereby  and 

can  be  had  on  theory  that  the  deed  is  otherwise  became  legally  and  equitably 

in  reality  a  mortgage :  Swank  u.  Swank  bound  to  the  grantor  and  to  the  mort^ 

(1900),  37  Ore.  439,  61  Pac.  846.  g^MC^  to  V^Y  the  same,"  evidence  that  the 

Trtat,    In  an  action  to  enforce  a  trust,  grantee  executed  a  bond  to  pay  the  dd> 

an  allegation  that  a  husband  is  trustee  of  ficiency  if  any,  is  admissible :   Wager  »> 

property  alleged  to  belong  to  his  deceased  Link  (1896),  150  N.  Y.  549,  44  K.  £.  1103. 

wife's  estate,  is  not  supported  by  evidence  There  is  a  variance  between  an  allegatioa 

that   he  had    received    money  from  his  that  a  bond  sued  on  was  in  the  penal  mm 

wife's  separate  property :  Elmore  v.  El-  of  $2,500  and  evidence  that  it  wis  in  the 

more  (1896),  114  Cal.  516,  46  Pac.  458.  sum  of  $1,500:  Chicago,  K.  &  W.  Ry.Co. 

Insurance.    A  complaint  upon  a  con-  v,  Evans  (1896),  57  Kan.  286,  46  Pac:  908* 
tract  of  insurance  for  $500  upon  a  certain         Miscellaneous.  An  allegation  that  pbio- 

building  is  not  supported  by  evidence  of  tiff  is  indebted  to  defendant  is  not  sop* 
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States,  that  if  a  complaint  or  petition  in  terms  alleges  a  cause  of 
action  ex  delicto^  for  fraud,  conversion,  or  any  other  kind  of  tort, 

ported  by  evidence  that  plaintiff's  aasiffnor  «  . ,  rr/j^j  •  -n  j  «  ^-  » 
iT  Indebted  to  defendant:  Anderson  r.  Evidence  HeUi Admi^iUe under  Partu:uUir 
Alseth  (1895),  6  S.  D.  566,  62  N.  W.  435.  AUegatiOM, 
There  is  a  fatal  variance  between  aji  alle-  In  general,  the  proof  most  be  confined 
gation  that  a  contract  was  made  by  all  the  to  the  issues  as  made  by  the  pleadings  : 
heirs  of  a  named  intestate  and  evidence  Thompson  v.  Wertz  (1894),  41  Neb.  31. 
that  it  was  made  by  a  portion  only:  59  N.  W.  518;  Callen  v.  Rose  (1896),  47 
Thompson  v.  Fenn  (1896),  100  Ga.  234,  28  Neb.  638, 66  N.  W.  639 ;  Ayers  v.  Wolcott 
S.  £.  39.  Where  snit  is  bronght  on  a  (1902),  —  Neb.  — ,  92  N.  W.  1036.  See 
sheriff^s  bond  for  damages  alleged  to  have  the  following  cases  for  specific  illostra- 
been  sustained  by  the  failure  of  the  sheriff  tions  of  this  rule  :  — 
to  properly  perform  his  duties,  the  plaintiff  Acceptance :  Thompson  i;»  Perkins 
cannot  recover  on  account  of  breaches  of  (1896),  97  la.  607,  66  K.  W.  874.  Agree- 
dnty  not  alleged  in  the  declaration :  Hall  ment  to  deliver:  Central  R.  R.  Co.  v.  Has- 
&  Brown  Co.  v.  Barnes  (1902),  115  Ga.  selkus  (1893),  91  Ga.  382,  17  8.  E.  838. 
945,  42  S.  E.  276.  If  the  pleading  is  of  Agreement  to  pay  for  services :  Owen  v. 
aUowed  claims  and  the  proof  is  of  claims  Meade  (1894),  104  Cal.  179,  37  Pac.  923. 
presented  but  not  adjusted,  there  is  a  Breach  o/watrantg:  Snowden  t;.  Water- 
variance:  Hofmann  r.  Tucker  (1899),  58  man  (1897),  100  Ga.  588,  28  S.  E.  121. 
Neb.  457,  78  N.  W.  941.  A  petition  alleg-  Contract:  Duval  v.  Am.  T.  &  T.  Co. 
iog  that  a  certain  sum  had  come  to  the  (1902),  113  Wis.  504,  89  N.  W.  482. 
husband  by  reason  of  the  marriage,  is  not  Description  of  property :  Boyd's  Adm'r  p. 
supported  by  evidence  that  the  money  was  Farmers'  Bank  (1902),  Ky.,  69  S.  W.  964 ; 
voluntarily  allowed  to  the  husband  by  the  Bamhart  v.  Ehrhart  (1898),  33  Ore.  274, 
wife  after  marriage:  Dillon  v.  Stariu  54  Pac.  195.  Employment:  Holton  v. 
(1895),  44  Neb.  881,  63  N.  W.  12.  Waller  (1895),  95  la.  545,  64  N.  W.  633. 

The  fact  that  acts  of  negligence  are  Eoctreme  cruelty:  Winterburg  v,  Winjter- 

alleged  conjunctively  does  not  require  that  burg  (1893),  52  Kan.  406,  34  Pac.  971. 

all   of  them  must  be  proved:   Duell  v.  Finding  purchaser :  Clark  o.  Allen  (1899), 

Chicago  &  N.  W.  Ry.  Co.  (1902),  115  Wis.  125  Cal.  276,  57  Pac.  985.    Fraud:  First 

516,  92  N.  W.  269;  Stem  v.  City  of  St.  Nat.  Bank  v.  McKinney  (1896),  47  Neb. 

Louis  (1901),  161  Mo.  146,  61  S.  W.  594;  149,  66  N.  W.  280.     Goods  sold  and  de- 

Terre  Haute,  etc.  R.  R.  Co.  v.  Sheeks  livered:  Gaar,  Scott,  &  Co.  v.  Brundage 

(1900),  155  Ind.  74,  56  N.  E.  434 ;  Came-  (1903),  89  Miun.  412, 94  N.  W.  1091.  Illegal 

ron  V.  Bryan  (1893),  89  la.  214,  56  N.  W.  voting:  McLniu  r.  Maracle  (1900),  60  Neb. 

434.  359,  83  N.  W.  829.    Indebtedness:  Klein- 

And  in  general,  if  one  alleges  more  schmidt  r.  Kleinschmidt  (1893),  13  Mont, 

than   is  necessary,  such  additional  alle-  64,  32  Pac.  1.     Money  loaned:  Clarkson 

gations  need  not  be  proved:  Toung  i;.  v.  Kennett  (1895),  17  Mont.  563,  44  Pac. 

Gormley  (1903),  119  la.  541, 93  N.  W.  565 ;  88.    Negligence :  Dickey  v.  Northern  Pac. 

Kaline  v.  Stover  (1893),  88  la.  245,  55  Ry.  Co.  (1898),  19  Wash.  350,53  Pac  347; 

N.  W.  346;  Reizenstein  v.  Clark  (1897),  McClellan  v.  Chippewa  Valley  Elec.  Ry. 

410  la.  287,  73  N.  W.  588;  Harwood  v.  Co.  (1901),  110  Wis.  326,  85  N.  W.  1018; 

Davenport  (1898),  105  la.  592^  75  N.  W.  Brown  i;.  Benson  (1897),  101  Ga.  753,  29 

487 ;  Anderson  v.  Union  Terminal  Ry.  Co.  S.  E.  215;  Kelly  v.  Cable  Co.  (1893),  13 

(1901),  161  Mo.  411,  61  S.  W.  874;  Meyer  Mont  411,  34  Pac.  611 ;  Spaulding  v.  C. 

V.  Koehring  (1895),  129  Mo.  15,  31  S.  W.  St.  P.  &  K.  C.  Ry.  Co.  (1896),  98  la.  205, 

449;  Gannon  v.  Laclede  Gas  Co.  (1898),  67  N.  W.  227;  Lewis  v.  Schultz  (1896), 

145  Mo.  502, 46  S.  W.  968.    But  see,  how-  98  la.  341,  67  N.  W.  266 ;  Jenkins  v.  Mc- 

ever,   Botkin  v.  Cassody  (1898),  106  la.  Carthy  (1895),  45  S.  C.  278,  22  S.  £.  883  ; 

334,  76  N.  W.  722,  which  appears  iucon-  Neville  v.  St.  Louis,  etc.  Ry.  Co.  (1900), 

sistent  with  this  rule.  158  Mo.  293, 59  S.  W.  123 ;  Schwartzschild, 

40 


626 


CIVIL   REMEDIES. 


and  the  proof  establishes  a  breach  of  contract  express  or  implied, 
no  recovery  can  be  had,  and  the  action  must  be  dismissed,  even 
though  by  disregarding  the  averments  of  tort,  and  treating  them 
as  surplusage,  there  might  be  left  remaining  the  necessary  and 
sufficient  allegations,  if  they  stood  alone,  to  show  a  liability  upon 
the  contract.^  While  tliis  doctrine  is  firmly  established,  and 
while  there  is  no  difficulty  in  its  application,  when  it  is  once 
ascertained  that  the  cause  of  action  is  for  a  tort,  it  is  not  so  easy, 
in  the  absence  of  any  specific  facts,  and  in  the  careless  mode  of 
pleading  which  is  too  prevalent,  to  determine  whether  the  cause 
of  action  stated  by  the  plaintiff  is  ex  delicto  or  ex  contractu. 
Under  the  former  system^  the   presence  or  absence  of  certain 


etc.  Co.  V.  Weeks  (1903),  66  Kan.  800, 72 
Pac.  274 ;  Nolaud  v.  Great  Northern  Ry. 
Co.  (1903).  31  Wash.  430,  71  Pac.  1098; 
Wolf  v.  Hemrich  Bros.  Co.  (1902),  28 
Wash.  187,  68  Pac.  440.  Notice  and 
knowledge:  De  Lay  v.  Carney  (1897),  100 
la.  687,  69  N.  W.  1053;  Hunt  v.  City  of 
Dubuque  (1895),  96  la.  314,  65  N.  W. 
319;  King  v.  Howell  (1895),  94  la.  208, 
62  N.  W.  738.  Ownership:  DamaU  v. 
Bennett  (1896),  98  la.  410,  67  N.  W.  273. 
Services  rendered :  Bean  v.  Percival  Cop- 
per Mining  Co.  (1901),  111  Wis.  598,  87 
N.  W.  465.  Validity  of  levy :  Chapman  v. 
James  (1895),  96  la.  233,  64  N.  W.  795. 
Voles  cast  at  election :  Furguson  v.  Henry 
(1895),  95  la.  439,  64  N.  W.  292.] 

^  From  the  great  number  of  cases 
which  maintain  this  doctrine  I  have  se- 
lected those  which  are  the  most  recent 
and  important,  and  which  discuss  it  with 
the  greatest  fulness.  Walter  v.  Bennett, 
16  N.  Y.  250;  Ross  i\  Mather,  51  N.  Y. 
108;  De  Graw  v.  Elmore,  50  N.  Y.  1  ; 
Sager  v.  Blain,  44  N.  Y.  445,  448;  Moore 
V.  Noble,  53  Barb.  425 ;  Rothe  v.  Rothe, 
31  Wis.  570,  572 ;  Anderson  v.  Case,  28 
Wis.  505,  508  ;  Kewaunee  Cy.  Sup.  v. 
Decker,  30  Wis.  624;  Johannesson  v. 
Borschenius,  35  Wis.  131,  135;  Dean 
V.  Yates,  22  Ohio  St.  388,  397 ;  Watts  v, 
McAllister,  33  Ind.  264.  ^e^  per  contra, 
Gates  V.  Kendall,  67  N.  C.  241 ;  Gulp  v, 
Steere,  47  Kan.  746.  See  also  Barnes  v. 
Quigley,  59  N.  Y.  265  ;  Matthews  v.  Cady, 
61  id.  561 ;  Lane  v.  Cameron,  38  Wis.  613 ; 
Pierce  v.  Carey,  37  id.  232 ;  Goss  v.  Boul- 
der Cy.  Com'rs,  4  Colo.  468 ;  Neudecker  v. 


Kohlberg.  81  N.  Y.  296,  299,301;  Peopl* 
V.  Denison,  84  id.  272 ;  80  id.  656 ;  Nefi«l 
V.  Lightstone,  77  id.  96;  Lockwoud  r. 
Quackenbush,  83  id.  600 ;  Lindsay  v.  Mn]- 
queen,  26  Hun,  485 ;  Front  r.  HanUn,  56 
Ind.  165  ;  Hachett  v.  Bank  of  Cal.,  57  C«L 
335;  Freeman  i;.  Grant,  132  K.  T.  S3; 
Mea  V.  Pierce,  63  Hun,  400.  These  caMS, 
as  well  as  others,  show  that  an  action  caa- 
not  be  changed  from  tort  to  oontncrt  br 
amendment  at  the  trial. 

[See  also,  to  same  effect,  NoUe  r.  Au^^ 
son,  etc  R.  R.  Co.  (1896),  4  Okla.  »4. 
46  Pac.  483 ;  A.  F.  Shapleigh  Hardwai« 
Co.  w.  Hamilton  (1902),  70  Ark.  319.  f^ 
S.  W.  490;  Miller  o.  Hirschberg  [\^ , 
27  Cre.  522,  40  Pac.  506  ;  Brooke  r.  C.»:e 
(1899),  108  Ga.  251,  33  S.  £.  849:  UoC- 
mann  v.  Lange  (1898),  143  Ma  1(K),  44 
S.  W.  752 ;  Westinghouae  Co.  r.  Tilden 
(1898),  66  Neb.  129,  76  N.  W.  416;  Peaj 
V.  Salt  Lake  City  (1894),  11  Utah,  »1. 40 
Pac.  206 ;  Ellis  v.  Flaherty  (1902).  65 
Kan.  621,  70  Pac.  586  (an  important  ra«L 

Compare  the  case  of  Wilson  r.  Fnlltf 
(1894),  58  Minn.  149,  59  N.  W.  9$S,  in 
which  it  is  held  that  where  a  party  all^' 
that  certain  representations,  amoiuitiiig  lif 
a  warranty,  were  f raudolendy  made,  an  1 
proves  the  warranty  and  \t&  breach,  b3: 
fails  to  prove  the  fraud,  he  may  nco>xr 
for  the  breach  of  the  warranty.  The 
court  observes  that  the  contrary  is  beki  in 
Ross  v,  Mather,  51  N.  Y.  108,'  FoUoWfi 
in  Brown  v.  Doyle  (1897),  69  Minn.  S43, 
72  N.  W.  814.  And  see.  in  this  coDnectioo, 
Higgins  V.  Hayden  (1897),  53  Neb.  61, 73 
N.  W.  280.] 
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technical  formulas  removed  all  doubt;  but  as  these  arbitrary 
means  of  distinction  have  been  abandoned,  and  as  pleadings  fre- 
quently, in  violation  of  true  principles,  combine  charges  of  fraud, 
of  guilty  knowledge,  of  taking,  carrying  away,  and  conversion, 
and  the  like,  with  averments  of  undertakings  and  promises  and 
their  breach,  it  is  sometimes  impossible  to  decide  which  class  of 
allegations  constitute  the  gravamen  of  the  action,  and  which  is 
to  be  regarded  as  surplusage.  The  decided  cases  will  not  give 
us  much  aid,  for  pleadings  with  substantially  the  same  averments 
have  received  diametrically  opposite  constructions.  There  is 
thus  a  conflict  among  the  decisions  in  reference  to  this  subject 
irreconcilable  upon  principle,  and  only  to  be  evaded  by  pronounc- 
ing one  set  of  them  to  be  erroneous.  Although  it  is  simply 
impossible  to  develop  any  general  rule  of  interpretation  from 
these  cases,  a  few  are  selected  as  examples. 

§  453.  *559.  How  Nature  of  Cause  of  Action  ie  determined, 
mostrations  of  Causes  ex  contractu.  It  may  be  considered  a 
settled  point,  on  principle  and  on  authority,  that  the  nature  of 
the  cause  of  action  is  determined  by  the  allegations  of  the  com- 
plaint or  petition,^  so  that  the  inquiry  need  never  extend  beyond 
this  first  pleading  in  the  suit.  I  shall  first  cite  illustrations  of 
causes  ex  contractu.  In  an  action  by  a  vendee  to  recover  damages 
arising  on  the  sale  of  a  horse  to  him,  the  complaint,  after  setting 
forth  the  sale,  and  that  the  horse  was  in  fact  "wind-broken," 
stated  that  the  defendant  knew  of  this  defect,  and  "  fraudulently 
concealed  the  same  with  intent  to  deceive  "  the  plaintiff,  giving 
the  circumstances  in  unnecessary  detail;  and  that,  "further  to 
mislead  and  deceive  the  plaintiff,  tlie  defendant  falsely  repre- 
sented and  warranted  to  the  plaintiff  that  the  horse  was  sound, 
etc. ;  that  by  reason  of  the  premises  the  plaintiff  was  deceived, 
and  was  induced  to  purchase  and  pay  for  the  horse ; "  concluding 
with  an  allegation  of  damages  and  a  prayer  for  judgment.     The 


1  Welsh  r.  Darragh,  52  N.  Y.  590. 
Althoagh  the  immediate  question  was 
whether  the  cause  was  a  referable  oue, 
jet  the  reasoning  and  conclusion  are  gen- 
eral. Some  of  the  cases  lay  some  stress 
npon  the  kind  of  summons  used  as  in- 
dicative of  the  pleader's  intention.  The 
following  are  further  examples  of  actions 
held  to  be  on  contract :  Freer  v.  Denton, 
61  N.  Y.  492 ;   Vilmar  v.  SchaU,  61  id. 


564;  Graves  r.  Waite,  59  id.  156;  Green- 
tree  V.  Kosenstock,  61  id.  583;  Sheahan 
V,  Shanahan,  5  Hun,  461 ;  Harden  v.  Cor- 
bett,  6  id.  522;  Loomis  v.  Mowry,  8  id. 
311 ;  Harrington  r.  Bruce,  84  N.  Y.  103; 
Sparman  v.  Keim,  83  id.  245,  249 ;  Harris 
V.  Todd,  16  Hun,  248;  Westcott  v.  Ains- 
worth,  9  id.  53 ;  Stitt  r.  Little,  63  N.  Y. 
427,  432;  Bishop  v.  Davis,  9  Hun,  342; 
Slutts  V.  Cliafee,  48  Wis.  617. 
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Superior  Court  of  New  York  City  held  that  this  complaint  stated 
a  cause  of  action  on  contract  for  the  breach  of  a  warranty,  and 
that  all  the  averments  of  fraud  must  be  treated  as  surplusage.^ 
A  complaint  contained  the  following  averments :  that  the  defend- 
ants, having  in  their  possession  certain  securities,  the  property 
of  the  plaintiff,  entered  into  an  agreement  with  him,  whereby 
they  promised  to  deliver  up  said  securities  to  him ;  that  he  had 
demanded  the  same,  but  the  defendants  wrongfully  refused  to 
deliver  them,  and  wrongfully  disposed  of  and  converted  them  to 
their  own  use.  The  New  York  Court  of  Appeals  pronounced 
this  cause  of  action  to  be  on  contract,  and  not  for  a  tort'  In 
another  quite  similar  case  the  complaint  stated  that  the  plaintiflFs, 
at,  etc.,  consigned  to  the  defendants,  who  were  commission- 
merchants  at,  etc.,  certain  specified  articles,  to  be  sold  by  diem, 
and  the  net  proceeds  thereof  remitted;  that  the  defendants  re- 
ceived the  goods,  and  sold  them  for  a  sum  named;  and  after 
deducting  all  expenses,  there  was  due  to  the  plaintiffs  the  sum 
of,  etc.,  which  they  demanded  of  the  defendants,  who  omitted 
and  refused  to  pay  the  same,  and  have  converted  the  same  to 
their  own  use,  to  the  damage  of  the  plaintiffs  of,  etc.  This  cause 
of  action  was  also  held  by  the  same  court  to  be  on  contract,  and 
not  for  a  tort.^  In  a  more  recent  action,  brought  for  the  price  of 
certain  bonds  that  had  been  sold  to  the  plaintiff,  and  which  bad 
turned  out  to  be  null  and  void,  the  claim  to  recover  was  put  at 

1  Qaintard  v.  Newton,  5  Robt.  72.    The  See  also  Sheahan  p.  Slianahan,  5  Hbb, 

plaintiff,  at  the  trial,  proyed  the  warrantj,  461;   Harden  v,  Corbett,  6  Hon,  522; 

but  gave  no  evidence  of  the  scienter,  and  Greentree  v,  Roeenatock,  61  N.  T.  583. 

the  complaint  was  dismissed.    The  Gen-  per  Dwight,  C. ;  Harlow  r.  Mil]s>  58  Hon, 

end  Term  held  that  he  should  have  re-  391. 

covered,  patting  their  decision  npon  the         *  Conanghtj  o.  Nichols^  42  N.  T.  83. 

allegation  of  a  warranty.    As  this  aver-  The  complaint  was  dismissed  at  the  trial, 

ment  stood  alone,  it  would  seem  that  it  on  the  ground  that  the  cause  of  sctko 

ought  to  have  been  rejected  as  surplusage-  proved  was  on  contract,  while  the  oae 

This  decision,  in  the  light  of  more  recent  pleaded  was  for  tort.    This  mling  was 

ones,  must  be  regarded  as  erroneous:  it  is  reversed,  the  appellate  court  sajing  that 

not,  however,  opposed  to  the  leading  doc-  the  single  concluding  averment  of  a  oas- 

trine  stated  in  the  text.  version  should  be  treated  as  sorplnBSf& 

*  Austin  V.  Rawdon,  44  N.  T.  63,  68,  The  opinion  contains  an  elaborate  ditcos- 

69.    The  statement  of   a  wrongful  dis-  sion  of  authorities.    This  and  the  piceed- 

position  and  conversion  was  said  to  be  ing  case  are  substantially  alike.    See  abo 

merely  the  averment  of  a  breach.    There  Byxbie  v.  Wood,  84  N.  T.  607,  610,  611, 

can  be  uo  doubt  as  to  the  correctness  of  in  which  certain  averments  of  frmodskot 

this  decision.     The  central  fact  of  the  practices  were  held  to  be  sorplosaiee,  aad 

complaint  was  made  to  be  the  promise,  the  cause  of  action  to  be  on  confran 
and  the  breach  was  inartificially  charged. 
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the  trial  on  the  ground  of  implied  contract,  —  a  warranty  of  title. 
The  defendant  moved  to  dismiss  the  complaint,  because  it  was 
based  upon  the  theory  of  fraud,  that  its  allegations  were  of  deceit 
and  false  representations.  The  reporter  does  not  think  best  to 
disclose  the  nature  of  the  complaint,  although  the  entire  decision 
turned  upon  it.  The  court  held  that  the  cause  of  action  was  on 
contract.^ 

§  454.  *  560.  mtistrations  of  Caiuies  ex.  deUoto.  The  following 
are  instances  of  actions  ex  delicto.  In  a  suit  growing  out  of  the 
sale  of  a  horse  bought  by  the  vendee,  the  complaint  was,  "  That 
on,  etc.,  at,  etc.,  the  plaintiff  purchased  a  certain  horse  of  the 
defendant  for  the  agreed  price  of  S120,  and  paid  defendant  said 
sum ;  that  the  defendant,  to  induce  the  plaintiff  to  buy  the  said 
horse,  falsely  and  fraudulently  represented  the  said  horse  worth 
and  of  the  value  of  $120,  and  guaranteed  the  said  horse  to  be 
sound  in  all  respects,  and  wholly  free  from  disease;  that  said 
horse  was  not  sound  or  free  from  disease,  but  was  unsound  and 
diseased  in  this  (describing),  which  said  disease  was  well  known 
to  defendant  at  the  time  of  the  sale,"  etc.,  to  the  plaintiff's 
damage,  etc.  This  cause  of  action  was  held  by  the  New  York 
Supreme  Court  to  be  for  deceit,  and  not  on  a  warranty.^    The 

^  Ledwichv.  McKim,  53N.  T.807, 316.  of  action  on  contract  by  which  the  tort 

As  to  the  allegations  which  must  be  made  damages  were  liquidated.^ 
and  proved  in  order  to  establish  a  caose  of         ^  Moore  v.  Noble,  53  Barb.  425.    The 

action  for  deceit,  see  Meyer  v.  Amidon,  45  following  are  additional  examples  of  ac- 

N.  T.  169;  Oberlander  v.  Spiess, 45  N.  Y.  tions  held  to  be  ex  delicto:   Barnes  v. 

175 ;  Marsha.  Falker,  40  N.  T.  562 ;  Mar-  Qaigley,  59  N.  Y.  265 ;  Matthews  v.  C&dj, 

shall  p.  Gray,  57  Barb.  414;  Weed  r.  Case,  61  id.  561;  Peck  r.  Root,  5  Hnn,  547; 

55  Barb.  534 ;   Gatchess  v.  Whiting,  46  Lane  v.  Cameron,  38  Wis.  603 ;  Pierce  v. 

Barb.  139;  Stitt  v.  Little,  63  N.  Y.  427,  Carey,  37  id.  232  ;  Nendecker  v.  Kohlberg, 

432;  Westcott  v.  Ainsworth,  9  Hun,  53.  31  N.  Y.  296,  299, 301 ;  People  v.  Denison, 

QA   complaint  averring  the  delivery  84    id.  272;    80  id.  656;    Lockwood   v. 

of  merchandise  by  plaintiff   to  defend-  Qnackenbnsh,  83  id.  600;  Stitt  v.  Little, 

ants,  under  an  agreement  that  defendants  63  id.  427,  432 ;  Bishop  r.  Davis,  9  Hun, 

should  sell  the  same,  and  account  for  the  342;  Westcott  v.  Ainsworth,  9  id..  53. 
proceeds,  less  expenses  and  a  certain  com-         [Where  negligence  is  clearly  the  grava- 

mission,  but  that  defendants  "  wrongfully  men  of  the  com'plaint,  the  allegations  of 

and  unlawfully  retained  and  converted  to  a  promise  to  repair  defective  machinery, 

their  own  use"  an  excess  over  the  agreed  merely  to  negative  any  presumption  that 

commission,    declares    upon   a    contract  plaintiff  had  assumed  the  risk  of  the  de- 

rather  than  upon  a  tort     Hutchcroft  v.  fective  machinery  by  continuing  in  the 

Herren  (1898),  33  Ore.  1,  52  Pac.  692.  employment    after    the    defect    became 

See  also  Mcintosh  v.  Rankin  (1896),  known  to  him,  does  not  warrant  defend- 

1-^4  Mo.  340,  35  S.  W.  995,  for  an  inter-  ant  in  assuming  at  the  trial    that  the 

esting  case  involving  allegations  indicative  action  is  for  breach  of  contract  to  repair 

both  of  contract  and  tort,  where  the  court  defects  :  Mans^um  v.  Bullion,  etc.  Mining 

beld  that  the  petition  stated  a  single  cause  Co.  (1897),  15  Utah,  534,  50  Pac.  834.^ 
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following  case  is  even  still  stronger;  for  although  it  was  conceded 
that  a  contract  was  fully  set  forth  in  the  pleading,  yet  the  aver- 
ments of  fraud  were  held  to  fix  the  true  character  of  the  action. 
The  claim  was  for  damages  arising  from  the  sale  of  a  horse,  and 
sustained  by  the  purchaser.  The  complaint  alleged  the  sale; 
that  at  the  time  thereof  the  horse  was  lame  in  one  leg ;  that  de- 
fendant warranted  and  falsely  and  fraudulently  represented  that 
this  lameness  resulted  from  an  injury  to  his  foot,  and  nowhere 
else ;  that  when  his  foot  grew  out  he  would  be  well,  and  that  he 
had  only  been  lame  two  weeks ;  that  plaintiff,  relying  upon  this 
warranty  and  representation,  and  believing  them  to  be  true, 
bought  the  horse,  and  paid  the  price  (the  representations  were 
then  negatived);  that  the  horse  was  lame  in  his  gambrel  joint, 
and  had  been  so  for  a  long  time,  all  which  the  defendant,  at  the 
time  of  the  sale  and  the  making  such  warranty  and  representa- 
tions, well  knew ;  that  by  reason  of  the  premises  the  defendant 
falsely  and  fraudulently  deceived  him,  —  to  his  damage  of  $500. 
The  cause  of  action  thus  stated  was  held  to  be  for  deceit,  and 
not  for  a  breach  of  warranty.^ 

§  455.  *  561.  Further  Bzamples  of  Variance  iv'here  Tort  Is  Al- 
leged and  Contract  Proved.  The  doctrine  that  a  cause  of  action 
ex  contractu  cannot  be  proved  at  the  trial  when  the  complaint  or 
petition  states  one  ex  delicto  has  been  applied  to  the  following 
classes  of  cases :  where  the  complaint  alleged  improper,  careless, 
and  negligent  conduct,  and  concealment  of  material  facts  by  the 
defendant;  '^  where  the  complaint  was  for  the  conversion  of  goods 
or  moneys,  and  the  plaintiff,  at  the  trial,  relied  upon  the  breach 
of  an  implied  contract  for  money  had  and  received ; '  where  the 

allegations  of  fraud  were  irrelevant  ud 
non-issuable ;  also  that  the  Bammoos  cu- 
not  be  used  to  interpret  the  pleading 
Graves  v.  Waite.  again,  was  di8tin^aisb^i 
in  Barnes  e.  Quiglej,  59  N.  T.  S65,  ukI 
Matthews  r.  Cadv,  61  N.  T.  651.  See  al»J 
Peck  V.  Root,  5  Hun,  547  (fraud);  Pierce 
V.  Carey,  37  Wis.  232  (fraud).  * 

2  Rothe  w.  Rothe,  31  Wis.  570,  571 
The  court  further  held  that  the  rule  maA 
be  applied,  even  though  the  allc^tions  ii 
tort  failed  to  state  a  sufficient  ground  for  a 
recovery,  if  they  were  enough  to  deteimiae 
the  nature  of  the  cause  of  action. 

«  Anderson  v.  Case,  28  Wis.  505.  506; 
Kewaunee  Cy.  Sup.  v.  Decker,  30  Wis. 


1  Ross  V.  Mather,  51  N.  Y.  108 ;  Mar- 
shall V.  Gray,  57  Barb.  414 ;  McGovern  v. 
Payn,  32  Barb.  83,  all  of  which  hold  the 
causes  of  action  therein  stated  to  be  fraud, 
and  that  the  plaintiff  must  prove  a  scienter ; 
Walter  i;.  Bennett,  16  N.  Y.  250;  Belknap 
V.  Sealey,  14  N.  Y.  143.  Conaughty  v. 
Nichols,  42  N.  Y.  83.  Ross  v.  Mather  was 
distinguished  in  the  case  of  Graves  r. 
Waite.  59  N.  Y.  156,  and  it  was  held  in 
the  latter  case  that,  the  gist  of  the  action 
being  upon  contract,  allegations  of  fraud- 
ulent representations  inducing  the  plaintifiE 
to  enter  into  the  contract  and  a  demand  of 
judgment  for  damages  for  the  same  did 
not  change  the  action  to  tort;  that  the 
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suit  was  brought  to  recover  the  possession  of  personal  property, 
and  the  cause  of  action  as  proved  was  for  money  had  and  re- 
ceived, or  money  due  upon  a  general  indebtedness ;  ^  and  finally 
where  a  case  of  deceit  and  fraudulent  representations  was  stated, 
and  the  proof  established  the  breach  of  a  contract.^    In  addition 
to  the  general  doctrine,  that  a  party  should  be  fully  and  truly 
apprised  of  the  nature  of  the  claim  set  up  against  him,  there  is 
a  special  reason  why  the  plaintiff  cannot  recover  for  a  breach  of 
contract  when  the  cause  of  action  stated   in  the  record  is  for 
deceit  or  any  other  tort.     In  many  actions  of  tort  the  defendant 
may  be  taken  on  a  body  execution,  issued  upon  the  judgment; 
while  a  simple  breach  of  contract  never  exposes  him  to  that 
liability.     If,  therefore,  a  cause  of  action  on  contract  could  be 
proved  and  judgment  thereon  recovered  when  one  for  tort  was 
•  alleged,  the  record  might  show  a  case  for  arrest  on  final  process, 
although  the  issues  actually  tried  involved  no  such  consequence.^ 
[§§  *562,  *f563,  *564.     These  sections,  consisting  of  quota- 
tions from  the  Wisconsin  case  of  Supervisors  v.  Decker,  are  given 
below  in  the  note.*] 

624  ;  JohanDeseon  v.  BorscheninSf  35  Wis.  to  have  been  converted  by  the  defend- 

131,  135 ;  Walter  v.  Bennett,  16  N.  Y.  250.  ant  to  his  own  use,  he  being  Clerk  of  the 

1  Sager  V.  Blain,  44  N.  Y.  445, 448, 450.  Board   of    Supervisors.      The   complaint 

^  De  Graw  v.   Elmore,  50  N.  Y.  1 ;  contained  averments  of  fraud,  of  negli- 

Ko8s  V.  Mather,  51  N.  Y.  108;  Moore  v.  gence,  of  conversion,  and  of  contract.    A 

Noble,  53  Barb.  425 ;  Watts  v.  McAllister,  demurrer  to  it  having  been  overruled,  the 

33  Ind.  264 ;  Dean  v.  Yates,  22  Ohio  St.  defendant  appealed.]]     The  whole  theory 

388,  397.    When  a  complaint  sets  out  a  of  pleading  is  discussed  in  this  elaborate 

cause  of  action  upon  contract,  and  not  for  judgment ;  but  it  is  peculiarly  appropriate 

tort,  as,  for  example,  to  recover  money  in  connection  with  the  subjects  of  iusuffi- 

had  and  received  by  the  defendant  to  the  ciency,  redundancy,  and  immateriality  of 

plaintiff's  use,  any  averments  as  to  the  allegations.    *' It  would  certainly,*' he  said, 

nature  of    the  defendant's    employment  *'  be  a  most  anomalous  and  hitherto  un- 

ahowing  that  it  was  of  a  fiduciary  char-i  known  condition  of  the  law  of  pleading, 

acter,  and  the  like,  are  wholly  immaterial ;  were  it  established  that  the  plaintiff  could 

they  form  no  part  of  the  cause  of  action,  file  a  complaint,  the  particular  nature  and 

and  are  not  issuable.     Prouty  v.  Swift,  51  object   of  which   no  one  could  tell,  but 

N.  Y.  594,  601.  which  might  and  should  be  held  good  as 

'  This  special  reason  for  the  rule  is  a  statement  of  two  or  three  or  more  dif- 

allnded  to  in  several  of  the  foregoing  ferent  and  inconsistent  causes  of  action, 

cases.  as  one  in  tort,  one  upon  a  money  demand 

*■  §  562.  I  shall  conclude  this  sub-  upon  contract,  and  one  in  equity,  all  corn- 
division  by  quoting  some  passages  from  bined  or  fused  and  moulded  into  one 
the  most  able  and  practically  instructive  count,  so  that  the  defendant  must  await 
opinion  of  Mr.  Chief  Justice  Dixon  in  the  the  events  of  the  trial,  and  until  the  plain- 
case  of  [^Kewaunee  Sup.  v.  Decker,  30  tiff's  proofs  are  all  in,  before  being  in- 
Wis.  624,  626.  The  action  was  brought  formed  with  any  certainty  or  definiteness 
to  recover  money  of  the  county  alleged  what  he  was  called  upon  to  meet.    The 
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§  456.    *  565.    Amendments    Allowed   by  the    Code.     The  nev 
procedure,  from  its  dread  lest  the  proper  requirements  as  to  fonn 

proposition  that  a  complaint  or  any  single  and  that  he  conyerted  the  same,  etc,  mar 
count  of  it  may  be  so  framed  with  a  doable,  be  disregarded,  and  rejected  as  surplusage, 
treble,  or  any  nnmber  of  aspects,  looking         §  563.    *'  In  support  of  this  positioo, 
to    so    many    distinct   and    incongruous  counsel  cited  several  New  York  dedsioDS, 
causes    of    action,  in  order    to    hit   the  and  some  in  this  court  where  after  trial 
exigencies  of  the  plaintiff's  case  or  any  and  judgment,  or  after  issue  has  been  takn 
possible  demands  of  his  proofs  at  the  trial,  on  the  merits,  or  after  the  trial  has  eomme^fud 
we  must  say  strikes  us  as  something  ex-  and  the  plaintiff's  case  is  dosed,  it  has 
ceedingly  novel  in  the  rules  of  pleading,  been  held  that  such  allegations  may  be 
We  do  not  think  it  is  the  law,  and,  unless  disregarded.     The  decisions  were  in  a^ 
the  legislature  compels  us  by  some  new  tions  like  the  present,  and  others  invulv. 
statutory  regulation,  shall   hereafter  be  ing  a  somewhat  similar  questioo  nnder 
very  slow  to  change  this  conclusion.    The  the  circumstances  above  stated,  and  wen 
defendant  supposes  the  complaint  herein  •>  made  in  favor  of  a  good  canse  of  scdci 
to   be   intended    to  be    one    in    trover,  proved  or  proposed  to  be,  and  which  br  t 
charging  or  seeking  to  charge  the  de-  fair  and  reasonable  interpretation  of  tbt 
fendant  with   the  wrongful     conversion  pleadings  could  be  said  to  be  within  the 
of  certain  moneys  which  came  into  his  scope  of  them,  or  to  be  fairly  mapped  oat 
hands  as  a  public  officer,  and  which  be-  and  delineated  by  the  averments,  so  that 
longed  to  the  plaintiff ;  and  acting  upon  the  defendant  waa  apprised  of  the  demaod 
such  supposition,  he  has  demurred  to  the  made  against  him,  and  of  the  facts  relied 
complaint  as  not  stating  facts  sufficient  upon  to  establish  it.    The  great  libenlitj 
to  constitute  that  cause  of  action.    In  an-  of   the   code  and  the  broad  powen  of 
swer  to  this  view,  the  plaintiffs  rather  amendment  conferred  and  enforced  npoa 
concede  than  otherwise  that  the  complaint  the  courts  under  such  circumstaoees  are 
is  and  was  intended  to  be  one  in  tort  for  well  known  Qciting  provisions  in  refereace 
the  conversion;  but  at  the  same  time  they  to  amendments,  variances,  and  the  inter- 
insist,  that,  if  it  is  not  good  as  a  complaint  pretation  of  pleadings^.    These  provisioni 
of  that  kind,  it  is  sufficient  as  a  complaint  for  the  most  part,  if  not  entirely,  relate  to 
or  count  in  an  action  for  money  had  and  the  proceedings  in  an  action  after  isFoe 
received ;   and,  being  sufficient  for  that  joined  on  the  merits  upon  or  after  trial  or 
purpose,  they  argue  that  the  demurrer  after  judgment  on  the  merits,  when  tfai 
was  properly  overruled.    In  other  words,  facts  are  made  to  appear,  and  the  safasta&- 
their  position  is,  that  it  is  a  question  now  tial  rights  of  the  parties  are  shown.  Tbcr 
open  to  speculation  and  inquiry  on  this  are  enacted  in  amplification  and  enlarp* 
demurrer,  whether  upon  all  or  any  of  the  ment  of  the  rules  of  the  common  law  cm 
facts  stated  in  the  complaint  taken  col-  the  same  subject,  by  which  it  is  well  da- 
lectively  or  separately,  or  even  by  severing  derstood  that  there  were  many  defects, 
the  allegations  themselves  so  as  to  elimi-  imperfections,  and  omissions  coostitntioj; 
nate  or  discard  certain  portions  of  them  fatal  objections  on  demurrer,  which  «tre 
as  surplusage,  a  cause  of  action  of  any  waived  after  issue  joined,  and  a  trial  of 
kind  is  or  can  be  made  out ;   and  if  it  verdict  and  judgment  on  the  merits.  The 
be  found  that  it  can,  then  the  demurrer  cases  cited  by  counsel  are  all  of  tlien 
should  be  overruled.     To  show  that  the  manifestly  such  as  fall  within  these  pro- 
complaint  may  be  upheld  as  one  for  money  visions  and  rules,  and  none  of  them  toock 
had  and  received  for  the  use  of  the  plain-  or  have  any  bearing  npon  the  qnesdoB 
tiff,  and  the  action  considered  as.  one  of  >or  case  here  presented.    Ko  case  ariring 
that  kind,  counsel  gravely  contend  that  upon  demurrer  to  the  complaint  is  ritedt 
the  averments  that  the  defendant  made  and  it  is  believed  none  can  be,  holdinj; 
fraudulent    representations,    and    acted  any  such  doctrine  as  that  contended  for.** 
falsely,  fraudulently,  and  wrongfully  in  The   learned   judge  dtes  the  foUoving 
claiming  and  withholding  the   moneys,  cases  as  illnatrations :  Barlow  v.  Soott,  24 
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shonld  degenerate  into  mere  technicalities,  and  from  its  opposi- 
tion to  the  decision  of  controversies  upon  points  not  involving 

N.  T.  40 ;  Byxbie  v.  Wood,  24  N.  Y.  607  ,  parposes  of  two  or  more  distinct  and  dis- 

Anstin  v.  Kawdoo,  44  N.  Y.  63 ;  Greason  similar  causes  of  action,  at  the  option  of 

V.  Keteltas,  17  N.  Y.  491 ;  Emorjv.  Pease,  the  party  presenting  it.    If  counsel  dis- 

20  N.  Y.  62;   Conanghtj  v.  Nichols,  42  agree  as  to  the  nature  of  the  action  or 

N.  Y.  83;  Wright  v.  Hooker,  10  N.  Y.  purposes  of  the  pleading,  it  is  the  province 

51;    Walter  o.    Bennett,  16   N.  Y.  250;  of  the  courts  to  settle  the  dispute.    It  is  a 

StToebe  r.  Fehl,  22  Wis.  347 ;   Hopkins  question,  when  properly  raised,  which  can- 

V.  Oilman,  22  Wis.  481 ;  Tenney  v.  State  not  be  left  in  doubt ;  and  the  court  must 

Bk.  of   Wis.,  20  Wis.   152;    Leonard  u.  determine  with  precision   and   certainty 

Kogan,  20  Wis.  540;   Samuels  v.   Blan-  upon  inspection  of  the  pleading  to  what 

chard,  25  Wis.  329 ;  Vilas  v.  MafA)n,  25  class  of  actions  it  belongs,  or  was  intended 

Wis.  310,  328.      It  is  certain  that  the  to  belong,  whether  of  tort,  upon  contract, 

decision  in  some  of  these  cases  is  not  or  in  equity ;  and  if  necessary  and  mate- 
based  upon  the  doctrine  stated  by  the "  rial,  even  the  exact  kind  of  it  within  the 

jndge,  —  that   is,  upon   any  ground  of  class  must  also  be  determined.    See  Clark 

amendment  or  of  waiving  the  objection  v.  Langworthy,  12  Wis.  441 ;   Gillett  r. 

by  answering,  etc.;  but  it  is  put  upon  the  Treganza,  13  Wis.  472.    This  is  not  only 

broad  and  fundamental    principle,  thatt  in  harmony  with  the  decisions  above  re- 

nnder  the  codes,  equitable  and  legal  re-  ferred  to,  but  with  all  the  decisions  of  this 

liefs  may  be  granted  in  the  same  action,  court  bearing  upon  the  question,  and  we 

or  one  may  be  granted  when  the  other  know  of  none  elsewhere  in  conflict.    It  is 

is  demanded :  the  other  cases,  however,  in  harmony  with  these  decisions  which 

fally  sustain  the  position  taken  by  the  have  been  made,  that  an  application  to 

opinion.  amend  should  be  denied  which  professes 

§  564.    "  It  thus  appears  that  the  au-  to  entirely  change  the  cause  of  action  sued 

thorities  relied  upon  do  not  sanction  the  upon,  or  to  introduce  a  new  one  of  a  dif- 

position  that  a  complaint  in  the  first  in-  ferent  kind."' 

stance,  and  when  challenged  by  demurrer.  Citing  Newton  v.  Allis,  12  Wis.  378 ; 

may  be  uncertain  and  ambulatory,  pur-  Sweet  v.  Mitchell,    15  Wis.  641,  664,  19 

posely  so  made,  now  presenting  one  face  Wis.  524 ;    Larkin  i;.  Noonan,   19   Wis. 

to  the  court  and  now  another,  at  the  mere  82;    Stevens    r.   Brooks,   23    Wis.    196. 

wQl  of  the  pleader,  so  that  it  may  be  re-  The  opinion  proceeds  to  show  that  the 

garded  as  one  in  tort  or  one  on  contract  or  conclusion  thus  reached  is  in  harmony 

in  equity,  as  he  is  pleased  to  name  it,  and  with  the  decisions  made  in  Scheunert  v. 

as  the  necessities  of  the  argument  may  Kaehler,  23  Wis.  523 ;  Anderson  r.  Case, 

require,  and»  if  discovered  to  be  good  in  28  Wis.   505 ;    Lee  v.  Simpson,  29  Wis. 

any  of  the  phases  which  it  may  thus  be  333 ;   Ragan  v.  Simpson,  27  Wis.  355 ; 

made  to  assume,  that  it  must  be  upheld  in  Samuels  v.  Blanchard,  25  Wis.  329.     It 

that  aspect  as  a  proper  and  sufficient  plead-  also  declares  that  in  determining  upon 

ing  by  the  court.     As  already  observed,  demurrer  the  true  nature   of   the  com- 

the  opinion  of  the  court  is  quite  to  the  plaint,    its    object,  and  what   particular 

contrary.    We  have  often  held  that  the  kind  or  cause  of  action  is  stated  in  it,  the 

inherent   and    essential    differences  and  character  of  the  summons  may  be  taken 

peculiar  properties  of  actions  have  not  into  consideration  in  connection  with  the 

been  destroyed,  and  from  their  very  na-  form  of  the  allegations  in  the  complaint; 

ture  cannot  be.    Howland  in  Needham,  10  and  this  particular  conclusion  is  also  sus- 

Wis.  495,  498.     These  distinctions  con-  tained  by  the  recent  decision  made  by  the 

tinning,  they  must  be  reganled  by  the  New  York  Court  of  Appeals,  before  cited, 

courts  now  as  formerly  ;  and  now  no  more  Having  thus  laid  down  the  general  prin- 

than  then,  except  under  the  peculiar  cir-  ciples,  the  learned  judge  applies  them  to 

cumstances  above  noted,  can  any  one  com-  the  case  before  him.    The  summons  is  for 

plaint  or  connt  be  made  to  subserve  the  relief,  which  indicates  the  pleader's  inten- 
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the  merits,  has  made  most  ample  and  liberal  provision  for  amend- 
ments.    The  sections  of  the  codes  are  quoted  at  large  in  a  former 
paragraph.^     So  far  as  they  relate  to  the  pleadings,  amendments 
are  separated  into  two  general  classes,  —  those  made  before  the 
ti'ial,  and  those  made  during  or  after  the  trial.     The  first  of  these 
classes  is  again  subdivided  into  (1)  the  amendments  of  course, 
without  any  application  to  the  court,  which  each  party  is  alloweil 
to  make  once  in  his  own  pleading  within  a  specified  time  after  it 
is  filed  or  served ;  (2)  the  amendments  which  are  made  by  per- 
mission of  the  court  as  the  result  of  a  special  motion  or  applica- 
tion for  that  purpose,  including  those  which  the  party  is  generally 
suffered  to  make  in  his  pleading  after  a  demurrer  to  it  has  been 
sustained.     The   amendments  of  the  second  class  are  for  the 
purpose  of   conforming  the   pleadings  to  the  facts  which  have 
been  proved,  or  which  are  proposed  to  be  proved,  at  the  trial. 
They  are  all  made  by  permission  of  the  court,  frequently  upon 
an  oral  application  during  the  trial  or  during  the  argument  on 
appeal;  often  by  the  court  itself  on  its  own  suggestion.     Some- 
times, however,  the  trial  is  suspended,  and  the  party  desiring  an 
amendment  is  driven  to  a  formal  motion  in  order  to  obtain  it.* 
It  is  not  within  the  scope  of  this  work  to  describe  the  practice  in 
reference  to  amendments ;  nor  to  discuss  the  particular  cases  in 
which  they  have  been  or  will  be  allowed.     I  shall  simply  state 
the   general   principles  which  have  governed   the  courts  in  the 
exercise  of  the  discretion  conferred  upon  them  by  the  statute. 

§  457.  *  566.  Conflict  of  Authority  on  Right  to  amend  by  Snb- 
Btituttng  Different  Cauae  of  Action.  In  giviug  a  practical  inter- 
pretation to  the  clauses  of  the  codes,  a  conflict  of  decision  b:ts 

tioD  to  bring  an  action  of  tort,  and  not  one        The  nature  of  the  reformed  pletdinz 

on  implied  contract  for  money  had  and  and  its  essential  principles  are  here  stand 

received.      The  complaint  itself   is  pro-  in  a  most  clear  and   accoiale  minner. 

nounced    innufficient   in    its    averments ;  while   the   description   of   the   improper 

the  charges  of  frand  and  conversion  are  modes  which  prevail  to  snch  an  extent 

in  the  form  of  general  legal  inferences,  in  actnal  practice  is  equally  ^^raphicsoi 

without  the  necessary  statements  of  facts,  correct.     The  one  explains  the  ioteot  sod 

"  A  general  charge  that  a  party  acted  design  of  the  reform ;  the  other  shows  ham 

fraudulently,    falsely,  or  wrongfully,  or  that  design  has  been  ignored,  and  that 

that  he  made  fraudulent  representations  intent  frnstrated. 
or  statements,  amounts  to  nothing ;  there  ^  See  supra,  §  *  4*35. 

must  be  a  specification  of  facts  to  justify         '  This  particular  instance  strictly  be- 

it"  (p.  634).     The  foregoing  quotations  longs  to  the  first  general  class,  nooe it  i* 

form  a  nmall  part  of  this  exceedingly  in-  Tirtoally  an  amendment  before  the  trial 
structive  opinion. 
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arisen  among  the  tribunals  of  the  different  States,  and  sometimes 
among,  those  of  the  same  State,  which  it  is  utterly  impossible  to 
reconcile.  The  rule  is  established  by  one  class  of  ,cases,  and 
prevails  in  certain  States,  that  in  all  the  voluntary  amendments 
which  a  party  may  make  as  a  matter  of  course  in  his  own  plead- 
ings, and  in  all  amendments  before  trial  for  which  the  party 
applies  to  the  court  by  motion,  including  those  rendered  neces- 
sary by  the  sustaining  of  a  demurrer  to  his  pleading,  he  cannot 
under  the  form  of  an  amendment  change  the  nature  and  scope 
of  his  action;  he  cannot  substitute  a  wholly  different  cause  of 
action  in  place  of  the  one  which  he  attempted  to  set  up  in  his 
original  pleading. ^  A  very  different  rule  is  laid  down  by  another 
class  of  cases.  It  is  settled  in  New  York  by  a  carefully  consid- 
ered decision  of  the  Court  of  Appeals,  which  overrules  a  number 
of  contrary  decisions  made  by  inferior  tribunals  of  that  State, 
that  a  complaint  may  be  amended  voluntarily  and  of  course,  by 
substituting  an  entirely  different  cause  of  action  for  the  one 
originally  alleged,  provided  the  summons  continues  to  be  ap- 
propriate. It  is  not  necessary  that  the  new  cause  of  action 
should  be  of  the  same  general  nature  or  class  as  the  first  one ; 
but  the  plaintiff  may,  by  omitting  a  cause  of  action,  substitute 
another  in  its  stead  of  an  entirely  different  class  and  character, 
if  the  change  does  not  require  an  alteration  in  the  summons.  A 
like  rule,  it  was  held,  also  applies  to  answers  and  to  defences 
contained  therein.^    In  some   States  this   liberal  interpretation 


^  Kewaunee  Sup.  v.  Decker,  34  Wis. 
378 ;  Ratledge  v.  Vanmeter,  8  Bush,  354, 
356;  McGrath  v.  Balser,  6  B.  Mon.  141. 
See  also  Vliet  v.  Sherwood,  38  Wis.  159; 
Spinners  u.  Brett,  38  Wis.  648;  North- 
western Union  Packet  Co.  v.  Shaw,  37 
Wis.  655  (an  amendment  may  change  the 
action  from  one  on  express  contract  to  one 
for  money  had  and  received  on  implied 
contract). 

*  Brown  v.  Leigh,  12  Abb.  Pr.  N.  8.  193 
(1872).  See  also,  to  the  same  effect, 
Mason  v.  Whitely,  1  Abb.  Pr.  85  ;  4  Duer, 
611 ;  Prindle  v.  Aldrich,  13  How.  Pr.  466; 
Troy  &  B.  R.  Co.  v.  Tibbits,  11  How.  Pr. 
168;  Watson  r.  Kushmore,  15  Abb.  Pr. 
51 ;  Hall  v.  Woodward,  30  S.  C.  564,  575. 
Some  of  these  cases  apply  the  same  doc- 
trine to  amendments  made  upon  motion. 
By  this  rule,  an  entirely  new  defence  may 


be  added  to  an  answer  by  an  amendment 
of  course.  McQueen  v,  Babcock,  13  Abb. 
Pr.  268 :  3  Keyes,  428 ;  Wyman  v.  Re- 
mond,  18  How.  Pr.  272;  although  the 
Court  of  Appeals,  in  Brown  v.  Leigh, 
pointed  out  a  difference  between  the  terms 
of  the  section  which  permits  amendments 
of  course  and  of  that  which  allows  amend- 
ments upon  application  to  the  court  before 
trial,  yet  it  did  not  hold  that  the  latter 
were  to  be  any  more  restricted  in  their 
scope  and  extent  than  the  former. 

[Deyo  V.  Morss  (1894),  144  N.  Y.  216, 
39N.  E.  81. 

In  South  Carolina,  it  was  held  in  Jen- 
nings V.  Parr  (1898),  54  S.  C  109,  32  S.  E. 
73,  that  the  limitation  on  the  power  to  allow 
amendments  found  in  sec.  194  of  the  code, 
viz.,  that  they  shall  not  substantially 
change  the  claim  or  defence,  has  no  appli- 
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of  the  code  has  been  expressly  extended  to  those  amendmentB 
which  require  the  consent  of  the  court  granted  upon  a  motioii, 
and  the  rule  is  settled  that  even  in  that  class  the  cause  of  action 
or  defence  may  be  entirely  changed.^  In  respect  to  the  amend- 
ments made  at  the  trial,  or  on  appeal,  or  by  the  court  upon  its 
own  motion,  great  freedom  is  used,  provided  the  parties  are  not 
misled  and  surprised,  and  the  issues  to  be  decided  are  not  wholiy 
changed.  When  evidence  has  been  received  without  objection 
making  out  a  cause  of  action,  and  especially  after  a  favorable 
verdict  upon  such  evidence,  the  utmost  liberality  is  shown  by 
the  courts  in  conforming  the  averments  of  the  pleading  to  the 
case  as  proved,  if  the  ends  of  justice  will  be  subserved  thereby.* 

cation  to  amendments  made  before  the  Witter  (1901),  132  Cal.  421,64  Pac  705, 
trial.    The  only  limitation  in  each  cases  is  that    a    plaintiff    maj,    by   amendment, 
that  the  amendment  shall  be  in  further-  change  the  nature  and  scope  of  his  aciksi, 
auce  of  justice.    The  same  rule  seems  to  but  that  he  may  not  introduce  in  that  wm? 
be  followed  in  Oregon.    In  Talbot  v.  Gar-  "  a    wholly  different   canse   of   action.'* 
retson  (1897),  31   Ore.  256,  49   Pac.  978,  Citing  the  text.  §*  566.3 
the  court  said :  "  It  is  within  the  power  of         ^  This  is  particularly  the  cue  in  North 
the  trial  court  to  allow,  before  trial,  an  Carolina,  where  the  greatest  liberality  of 
amended  complaint  to  be  filed  containing  amendment  prevails.     Robinson  r.  Wil- 
a  new  cause  of  action  or  suit  material  to  loughby,  67  N.  C.  84 ;  Bnllard  v.  Johnson. 
the  subject-matter  of  the  controversy  then  65  N.  C.  436.    In  the  first  case  the  actioa 
before  the  court.    A  plaintiff  cannot,  of  was  brought  to  recover  possession  of  land 
course,  abandon    his    original    cause   of  under  a  deed  absolute  on  its  face  (eject- 
action  or  suit,  and  substitute  an  entirely  ment).    The  court,  on  appeal,  held  tbst 
new  and  different  one,  because  in  such  this  deed  was  in  fact  a  mortgage,  and  re- 
case  the  new  pleading  would  not  be  an  versed  a  judgment  obtained  by  the  j^ih 
amendment,  but  a  substitution  for  the  ori-  tiff,  ordering  a  new  trial     Before  the 
ginal.    But  so  long  as  the  amendment  is  second   trial,  an    amendment  was    pef- 
germane  to  the  subject-matter  of  the  con-  mitted  changing  the  canse  of  actioo  frno 
troversy,  we  can  see  no  objection  to  the  its  original  form  to  one  for  the  foredosnre 
court,  in  the  exercise  of  a  sound  discretion,  of  this  mortgage.    See  also  Cnlp  r.  Steeiv, 
allowing  the  pleadings  to  be  amended  in  47  Kan.  746  (change  from  action  for  false 
the  furtherance  of  justice  by  inserting  new  representations  in  a  sale  to  action   (or 
and  additional  allegations  materia]  to  such  breach  of   express  warranty);    Hopf  p. 
controversy,  although  they  may,  In  effect,  U.  S.  Baking  Co.  (Buf.  Super.  Ct.  1892).  SI 
constitute  a  newcause  of  action  or  defence."  N.  T.  S.  589  (plaintiff  allowed  to  amend 
This  decision   is  opposed    to   Board  of  by  changing  a  course  of  action  soonding 
Supervisors  v.  Decker,  34  Wis.  378,  which  in  tort  to  one  sounding  in  contract), 
it   cites,   and    in   harmony  with   Brown         *  Kewaunee  Sup.  o.  Decker,  34  Wia 
V.  Leigh,  49  N.  Y.  78;  Hatch  t;.  Central  378;  Hodge  v.  Sawyer,  34  Wis.  397;  Bow- 
Bank,  78  N.  Y.  487;  Freeman  v.  Grant,  man  v.  Van  Kuren,  29  Wis.  209.  215; 
]j32  N.  Y.  22,  all  of  which  it  cites.     See  Smith  o.  Whitney,  22  Wis.  438;  Robinme 
also  Lieuallen  v.  Mosgrove  (1900),  37  Ore.  v.  Willoughby,  67  N.  C.  84;  Bollard  r 
446,  61  Pac.  1022;  McMahan  v.  Canadian  Johnson,  65  N.  C.  436;  Gates  r.  KendaU. 
Ry.  Co.  (1901),  40  Ore.  148,  66  Pac  708.  67  N.  C  241 ;    Flanders  ».  CottreU,  36 
See,  in  this  connection,  Mulhall  v.  Mulhall  Wis.  564;   Litde  o.  Va.  ft  6.  H.  Water 
(1895),  3  Okla.  304,  41  Pac.  109.  Co.,  9  Nev.  317.    The  reporter's  head-wHe 
In  California  it  was  held,  in  Frost  v,  is  much  broader  than  the  deciakm  actually 
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The  plaintiff  cannot,  however,  have  his  summons  and  complaint 
amended  during  the  trial  by  substituting  a  different  defendant  for 
the  single  one  who  was  sued,  and  who  had  appeared  and  defended.^ 

made,  and  is  manifestlj  erroneous.     The  63  Hon,  224 ;  22  Civ.  Pro.  R.  79 ;  Ager- 

foUowin^  cases  Ulostrate  the  general  mles  singer  v.  Scorr,  54  Han,  613 ;    fiopf  v. 

concerning  amendments,  and  the  extent  U.  S.  Baking  Co.  (Buf.  Super.  Ct.  1892), 

to  which  amendments  are  permitted.    It  21  N.  Y.  Snppl.  589  (plaintiff  allowed  to 

seems  to  be  settled  by  a  verj  decided  pre-  amend   bj  changing  a  cause  of   action 

pouderanoe  of  authority  that  amendments  sounding  in  tort  to  one  sounding  in  con- 

at  the  trial  cannot  change  the  nature  of  tract) ;  ZoUer  v.  Kellogg,  66  Hun,  194 

the  cause  of  action  or  of  the  defence ;  but  (change  from  legal  to  equitable  cause  of 

that  the  court  may  at  its  discretion  per-  action  not  allowed) ;  Sleeman  v.  Hotch- 

mit  amendments  on  motion   before  trial  kiss  (Supreme,  Jan.  1891),  13  N.  Y.  S.  98 

which  change  the  cause  of  action  or  de-  (change  from  equitable  to  legal  cause  of 

fence,  add  a  new  cause  of  action  or  defence,  action  not  allowed);  Cumber  v.  Schoen- 

and  the  like  (see  additional  cases  cited  feld,  16  Daly,  454  (change  from  malicious 

under  §*  558).    Johnson  i>.  Filkington,  39  prosecution    to    false  imprisonment    not 

Wis.  62  (cannot  amend  at  trial  so  as  to  allowed);  Chamberlain  v.  Mensing  (S.  C), 

sabstitute  a  new  cause  of  action) ;  Vliet  51  Fed.  Rep.  511 ;  Esch  v.  Home  Ins.  Co. 

V.    Sherwood,    38  id.    159;    Spinners    v,  of  N.  Y.,  78  Iowa,  334 ;  Plumer  t^.  Clarke, 

Brett,  38  id.  648;  North    West   Union  59  Wis.  646 ;  Continental  Ins.  Co.  v.  Phil- 

P.  Co.  r.  Shaw,  37  id.  655;  Flanders  v.  lips  (Wis.,  Nov.  1892), 53  N.  W.  Rep.  774; 

Cottrell,  36  id.  564 ;  Tormey  v.  Pierce,  49  Carmichael  v.  Dolan,  25  Neb.  335 ;   Mo- 

CaL306;  Blood  v.  Fairbanks,  48  id.  171 ;  Nider  v.  Sirrine    (Iowa,  Oct.   1891),  50 

liOttman  o.  Bamett,  62  Mo.  159  ;  Jeffree  N.  W.  Rep.  200  ;  Barnes  v.  Hekla  F.  Ins. 

V.   Walsh,   14    Nev.   143;  Almance  Cy.  Co.,  75  Iowa,   11;  Hughes  t;.  McDivitt, 

Comm'rs  v.  Blair,  76  N.  C.  136;  Scott  v.  102  Mo.  77 ;  Bradley  v.  Phoenix  Ins.  Co., 

Chickasaw  Cy.,  54  Iowa,  47;    Spink   v.  28  Mo.  App.  7  (amendment  before  an- 

McCall,  52  id.  432 ;  Newell  v.  Mahaska  swer  or  reply) ;   Missouri   Lumber,  etc 

Cy.  Say.  Bk.,  51  id.  178;  Peck  v.  Shick,  Co.  o.  Zeitinger,  45  Mo.  App.  114  (cannot 

50  id.  281 ;  Hammond  v.  S.  C.  &  P.  R.  change  from  statutory  action  for  treble 

Co.,  49  id.  450 ;  O'Connell  v.  Cotter,  44  id.  damages  for  cutting  timber,  into  action  of 

48;  Hobson  v,  Ogden's  Ex.,  16  Kan.  388 ;  trover  for  the  timber);  Gonrley  v.  St  L. 

Beyer  v.  Reed,  18  id.  86;  Learenworth,  &  S.  F.  Ry.  Co.,  35  Mo.  App.  87;  Cald- 

li.  &  G.  R.  Co.  V.  Van  Riper,  19  id*  317 ;  well  v.  Meshew,  53  Ark.  263 ;  Jackson  v. 

Harris  v.  Tumbridge,  83  N.  Y.  92,  97 ;  Jackson,  94  Cal.  446 ;  McKeighan  v,  Hop- 

Reeder  v.  Sayre,  70  id.  180 ;  Weston  v,  kins,  19  Neb.  33.    As  to  amendment  en- 

McMuUin,  42  Wis.  567 ;  Tangnay  v.  Felt-  larging  the  amount  of  recovery,  see  Work 

liooser,  44  id.  30 ;  Tewsbnry  v.  Bronson,  v.  Tibbits,   133  N.  Y.  574 ;    Schuttler  r. 

48  id.  .581 ;  Graham  v.  Chicago,  etc.  Ry.  King  (Mont.,  May,  1892),  30  Pac.  Rep.  25 ; 

Co.,  49  id.  532;  Oro  Fino,  etc.  Min.  Co.  Cain  v.  Cody  (Cal.,  April,  1892),  29  Pac. 

V.  Cullen,  1  Idaho,  113;  Read  v.  Beards-  Rep.  778;  Guidery  v.  Green,  95  Cal.  630 

ley,  6  Neb.  493;  Page  v.  Williams,  54  (amendment   by  defendant  during  trial 

Cal.  562 ;  Nichols  v.  Scranton  Steel  Co.,  must  be  allowed,  when  no  new  issue  pre- 

137  N.  Y.  471 ;  Dexter  v.  Ivins,  133  N.  Y.  sented).    That  answering  the  amended 

551 ;  Miner  v.  Bacon,  131  N.  Y.  677;  Free-  complaint  is  a  waiver  of   the  objection 

man  v.  Grant,  132  N.  Y.  22 ;  Davis  v.  N.  Y.,  that  it  states  a  new  cause  of  action,  see 

L.  £.  &  W.  R.  Co.,  no  N.  Y.  646  (test  Witkowski  v.  Hem,  82  Cal.  604. 
proposed,  whether  recovery  on  the  origi- 

ual  complaint  would  be  a  bar  to  recovery  i,A.msndfnents* 

on  the  amended   complaint);    Bockes  v.  Thequestionof  the  right  to  file  amended 

lAusing,  74  N.  Y.  437 ;  Lustifir  v.  N.  Y.,  pleadings  during  the  trial  is  one  withini 

li.  E.  &  W.  R  Co.,  65  Hun,  547 ;  Mea  v.  the  sound  discretion  of  the  trial  court. 

Fierce,  63  Hon,  400 ;  Bowen  v,  Sweeney,  and   its   rulings   will   not  be  disturbed 
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§  458.    *  567.    Election  betw^een  Aotdons  ex  delicto  and  Actions 
ez  contractu.      Intimately  connected  with  the   questions  last 


nnless  tho  record  shows  an  abuse  of 
discretion. 

Arizona :  Brady  v.  Final  Conntj  (1903), 
Ariz.,  71  Pac.  910. 

California :  Bean  v.  Stoneman  (1894), 
104  Csi.  49,  37  Pac.  777. 

Connecticut :  Kennenberg  v.  Neff 
(1901),  74  Conn.  62,  49  Atl.  853;  Gnlliyer 
V.  Fowler  (1894),  64  Conn.  556,  30  Atl. 
852. 

Indiana:  Bornett  v.  Milnes  (1897),  148 
Ind.  230,  46  N.  E.  464. 

Iowa:  Aultman  v.  Shelton  (1894),  90 
la.  288,  57  N.  W.  857;  Gayer  v.  Minn. 
Thresher  Co.  (1896),  97  la.  132,  66  N.  W. 
83;  Greenlee  v.  Horae  Ins.  Co.  (1897), 
103  la.  484,  72  N.  W.  676 ;  Rosenberger 
V.  Marsh  (1899),  1081a.  47,  78  N.  W.  837 ; 
Smith  V.  City  of  Sioux  City  (1903),  119 
la.  50.  93  N.  W.  81. 

Kansas:  Laird  v.  Farwell  (1899),  60 
Kan.  512,  57  Pac.  98. 

Minnesota:  Reeves  &  Co.  v.  Cress 
(1900),  80  Minn.  466,  83  N.  W.  443 ;  Bnrke 
U.Baldwin  (1893), 54  Minn.  514,  56  N.  W. 
1 73  ;  Minneapolis,  etc.  Ry.  Co.  v.  Firemen's 
Ins.  Co.  (1895),  62  Minn.  315,  64  N.  W. 
902. 

Missouri:  Evans  v.  Fulton  (1896),  134 
Mo.  653, 36  S.  W.  230. 

Nebraska:  Chicago,  B.  &  Q.  R.  R.  Co. 
V.  Martelle  (1902),  —  Neb.  ~,  91  N.  W. 
364 ;  Scherar  v.  Prudential  Ins.  Co.  (1902), 
63  Neb.  530,  88  N.  W.  687  ;  Chicago,  R.  I. 
&  P.  R.  R.  Co.  V.  Shaw  (1901),  63  Neb. 
880,  88  N.  W.  508;  Gage  v.  West  (1901), 
62  Neb.  612,  87  N.  W.  344 ;  Dunn  v.  Bo- 
zarth  (1899),  59  Neb.  244,  80  N.  W.  811  ; 
Harrington  v,  Connor  (1897),  51  Neb. 
214,  70  N.  W.  911 ;  Murray  v.  Looshman 
(1896),  47  Neb.  256,  66  N.  W.  413 ;  Kleck- 
ner  v.  Turk  (1895),  45  Neb.  176,  63  N.  W. 
469;  Central  City  Bank  v.  Rice  (1895), 
44  Neb.  594,  63  N.  W.  60  ;  Barr  v.  City  of 
Omaha  (1894),  42  Neb.  341,  60  N.  W. 
591 ;  Home  Fire  Ins.  Co.  v.  Murray 
(1894),  40  Neb.  601.  59  N.  W.  102;  Man- 
ning V.  Viers  (1894),  38  Neb.  32,  56  N.  W. 
719 ;  Omaha  &  R.  V.  R.  R.  Co.  v.  Mos- 
chel  (1893).  38  Neb.  281,  66  N.  W.  825; 
Commercial  Nat.  Bank  v.  Gibson  (1893), 
37  Neb.  750,  56  N.  W.  616;  Ledwith  v. 


CampbeU  (1903),  —  Neb.  — ,  95  N.  W. 
838. 

North  Carolina:  Banies  v.  Crawford 
(1894).  115  N.  C.  76,  20  S.  K.  386. 

North  Dakota:  Martin  v.  Lager  Fur- 
niture Co.  (1898),  8  N.  D.  220,  77  N.  W. 
1003 ;  Q.  W.  Loverin-Browne  Co.  r.  Bank 
(1898),  7  N.  D.  569,  75  N.  W.  923. 

Oklahoma:  Tecamseh  State  Bank  r. 
Maddox  (1896),  4  Okla.  583,  46  Pac  563; 
Consolidated  Steel  &  Wire  Co.  r.  Bora- 
ham  (1899),  8  Okla.  514,  58  Pac.  654. 

Oregon:  Clemens  v.  Hanley  (1895),  27 
Ore.  326,  41  Pac.  658;  Hume  r.  Kdlj 
(1896),  28  Ore.  398.  43  Pac  380;  Osmim 
V.  Winters  (1896),  30  Ore.  177,  46  Pac 
780. 

South  Dakota:  Heegaard  v.  Dakota 
Loan  &  Trust  Co.  (1893),  3  S.  D.  569. 54 
N.  W.  656. 

Washington :  Long  r.  Eisenbeis  (1901^ 
23  Wash.  556.  63  Pac.  249  ;  Hart  Lomber 
Co.  v.  Rucker  (1898),  20  Wash.  383.  55 
Pac.  320;  Bishop  v.  Averill  (1899),  19 
Wash.  490,  53  Pac  726 ;  Seward  r.  Der- 
rickson  (1895),  12  Wash.  225,  40  Pdc 
939 ;  Hulbert  v.  BrackeU  (1894).  8  Wa^^h. 
438,  36  Pac.  264 ;  State  ex  rel.  v.  Saperii  r 
0>urt  (1894),  9  Wash.  366,  37  Pac  454. 

Wisconsin:  Illinois  Steel  Co.  r.  Bcd- 
zisz  (1900),  106  Wis.  499,  82  N.  W.534: 
Matthieson  v.  Schomberg  ( 1 896),  94  Wis.  1 . 
68  N.  W.  416 ;  Studebaker  Bros.  M^.  Ca 
V.  Langson  (1895),  89  Wis.  200, 61  N.  W. 
773. 

The  question  whether,  under  die  pa^ 
ticular  facts,  the  ruling  of  the  ooort 
showed  an  abuse  of  discretion,  was  cw- 
sidered  in  the  following  cases:  — 

California:  Schaake  r.  Eagle  Aato- 
matic  Can  Co.  (1902),  135  Cal  472,  63 
Pac.  1025. 

Idaho:  Jones  v.  Stoddart  (1902), Idaho, 
67  Pac.  650. 

Iowa:  Clough  v.  Bennett  (1896).  99 
la.  69,  68  N.  W.  578 ;  Ankrom  r.  City  of 
MaishaUtown  (1898),  105  la.  493, 75  K.  W. 
360;  Burkhardt  tr.  Bnrkhardt  (1899),  107 
la.  369,  77  N.  W.  1069. 

Kentucky:  Brady  v.  Peck  (1896).  99 
Ey.  42,  34  S.  W.  906;  Felton  v.  Dnnn 
(1901),  Ky.,  60  S.  W.  298;  MetiopolittD 
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discussed,  as  to  the  proper  forms  of  actions  and  tlie  correspond- 
ence between  the  allegations  and  the  proofs,  is  the  subject  indi- 

Life  Ins.   Co.  w.  Smith   (1900),  Ky.,  59  wood  (1894),  10  Wash.  50,  38  Pac.  857; 

S.  W.  24.  Morgan  v.  Morgan  (1894),  10  Wash.  99, 

Minnesota:  Smith  v.  Prior  (1894),  58  38  Pac.  1054  ;  Goold  v.  Gleason  (1895),  10 

Minn.  247,  59  N.  W.  1016;  Minneapolis  Wash.  476,  39  Pac.  123. 

Stockyards  Co.  v,  Canningham  (1894),  59  Wisconsin:  Jacobson v. Tallard  (1903), 

Mijin.  325,  61  N.  W.  329.  116  Wis.  662,  93  N.  W.  841 ;  Whereatt  u. 

Montana:  York  v.  Steward  (1898),  21  Worth  (1900),  108  Wis.  291,  84  N.  W. 

Mont.  515,  55  Pac.  29;   Haupt  v.  Inde-  441;  Sullivan  v.  Collins  (1900),  107  Wis. 

pendent  Tel.  Co.  (1900),  25  Mont.  122,  63  291,  83  N.  W.  310;   Carroll  v.  Fethers 

Pac  1033.  (1899),  102  Wis.  436,  78  N.  W.  604;  St. 

Nebraska :  Donovan  v,  Hibbler  (1902),  Clara  Female  Academy  v.  Northwestern 

Neb.,  92  N.  W.  637;   Hubenka  v.  Vach  Nat.  Ins.  Co.   (1899),   101   Wis.  464,   77 

(1902),    64   Neb.    170,    89    N.    W.   789;  N.  W.  893;  Rock  u.  CoUins  (1898),   99 

Dnfrene    v,    Anderson   (1902),  Neb.,   90  Wis.  630,  75  N.  W.426;  Schaller  t).  Chi- 

N.  W.  221 ;  Chicago,  R.  I.  &  Pac  R.  R.  cago  &  Northwestern    Ry.  Co.  (1897),  97 

Co.  r.  Young  (1903),  —Neb.  — ,  93 N.  W.  Wis.  31,  71  N.  W.  1042;  Segelke  &  Kohl- 

922;    Missouri,  etc.  Trust   Co.  v.  Clark  haus  Mfg.  Co.  i;.  Hulberg  (1896),  94  Wis. 

(1900),    60    Neb.    406,    83    N.    W.  202;  106,  68  N.  W.  653;  O'Connor  v.  Chicago 

ScWageck  v.  Widhalm   (1900),  59  Neb.  &  Northwestern  Ry.  Co.  (1896),  92  Wis. 

541.  81  N.  W.  448;  Weich  v.  Milliken  612,  66   N.    W.   795;    Geer  v.  Holcomb 

(1898),  57  Neb.  86,  77  N.  W.  363;  Uor-  (1896),  92  Wis.  661,  66  N.  W.  793;  Thomp- 

bacb  V.  Marsh  (1893),  37   Neb.   22,  55  son  o.  Caledonian  Fire  Ins.  Co.  (1896),  92 

N.  W.  286 ;  Western  Assurance  Co.  v.  Dry  Wis.  664,  66  N.  W.  801 ;  Kennan  v.  Smith 

Goods  Co.  (1898),  54  Neb.  241,  74  N.  W.  (1902),  115  Wis.  463,  91  N.  W.  986. 

592  ;  Perkins  County  v.  Miller  (1898),  55  In  the  following  cases  it  is  held  that  a 

Neb.  141,  75  N.  W.  577.  new  and  distinct  cause  of  action  or  defence 

North   Dakota:    Anderson    v.    Bank,  cannot  be  iutroduced  by  ameudmeut :  — 

(1895),  5  N.  D.  80,  64  N.  W.  114.  Arkansas:  Freeman  v.  Lazarus  (1895), 

Oregon:   Wade  v.   City  Railway  Co.  61   Ark.   247,  32   S.   W.  680;  Sarber  v. 

(1900),  36  Ore.  3ll,  59  Pac.  875  ;  Nosier  McCounell  (1897),  64  Ark.  450,  43  S.  W. 

V.  Coos  Bay  R.  R.  Co.  (1901),  39  Ore.  331,  395. 

64   Pac.  644;  Tilkmook  Dairy  Ass'n  v.  California:  Frost  t;.  Witter  (1901),  132 

Scbermerhom  (1897),  31  Ore.  308,  51  Pac  Cal.  421,  64  Pac.  705  (an  important  case). 

438.  Colorado:     Anderson     v.     Groesbeck 

South    Dakota:    Brown    v.    Edmunds  (1899),  26  Colo.  3,  55  Pac.  1086. 

(1896),  9  S.  D.  273,  68  N.  W.  734.  Connecticut:  Pitkin  r.  New  York,  etc. 

Utah:   Ruffatti  v.   Lexington  Mining  R.  R.  Co.  (1894),  64  Conn.  482,  30  Atl. 

Co.  (1894),  10  Utah,  386,  37  Pac.  591.  772. 

Washington:  Norris  Safe  &  Lock  Co.  Idaho:  Hallett v. Larcom (1897), Idaho, 

V.  Clark  (1902),  28  Wash.  268,  68  Pac.  51  Pac  108. 

718;  Newman  V.  Buzard  (1901),  24  Wash.  Iowa:  Boos  v.  Dulin   (1897),  103  la. 

225,  64  Pac.  139;  State  v.  Lorenz  (1900),  331,  72  N.  W.  533;  Denzler  v,  Rieckhoff 

22  Wash.  289,  60  Pac  644 ;  Price  Baking  (1896),  97  la.  75,  66  N.  W.  147 ;  Williams 

Powder  Co.  v.    Rinear  (1897),  17  Wash.  v.  Williams  (1902),  115  la.  520,  88  N.  W. 

95,  49  Pac.  223 ;  West  Seattle  Land  Co.  t;.  1057. 

Herren(1897),  16  Wash.  665,  48  Pac.341;  Kansas:  Ellis  ».  Flaherty  (1902),  65 
Van  Lehn  v.  Morse  (1897),  16  Wash.  672,  Kan.  621,  70  Pac.  586;  State  v,  Krause 
48  Pac  404 ;  McDonough  v.  Great  North-  (1897),  58  Kan.  651,  50  Pac  882. 
em  Ry.  Co.  (1896),  15  Wash.  244,  46  Pac  Kentucky :  Greer  v.  Louisville,  etc 
334;  Price  r.  Scott  (1896),  13  Wash.  574,  R.  R.  Co.  (1893),  94  Ky.  169,  21  S.  W. 
43  Pac  634;  Mauey  v.  Hart  (1895),  11  649;  Louij»ville,  etc  R.  R.  Co.  v.  Beau- 
Wash  67,  39  Pac  2*68;  Barnes  v.  Pack-  champ  (1900),  108  Ky.  47,  55  S.  W.  716; 


640 


CIVIL  REMEDIES. 


cated  by  this  heading:  that  is,  the  power  held  by  the  plaintiff, 
under  certain  circumstances,  of  choosing  whether  he  will  treat 


DackwaU  v.  Brooke  (1901),  Kj.,  65  S.  W. 
857  (allowing  the  addition  of  another 
caose  of  action,  when  the  two  might  have 
been  originally  joined). 

Minnesota:  O'Gorman  v.  Sabin  (1895), 
62  Minn.  46,  64  N.  W.  84. 

Missouri:  Heman  v.  Glann  (1895),  129 
Mo.  325,  31  S.  W.  589 ;  Chance  v.  Jen- 
nings (1901),  159  Mo.  544,  61  S.  W.  177. 

Nebraska :  Western  Cornice,  etc.  Works 
V.  Meyer  (1898),  55  Neb.  440,  76  N.  W. 
23;  Undeland  v.  Stanfield  (1897),  53  Neb. 
120,  73  N.  W.  459;  Stratton  o.  Wood 
(1895),  45  Neb.  629,  63  N.  W.  917  ;  Scrog- 
gin  0.  Johnston  (1895),  45  Neb.  714,  64 
N.  W.  236;  Scott  v.  Spencer  (1895),  44 
Neb.  93,  62  N.  W.  312  ;  Dietz  v.  City  Nat. 
Bonk  (1894),  42  Neb.  584, 60  N.  W.  896. 

North  Carolina:  King  v.  Dudley 
(1893),  113  N.  C.  167,  18  S.  £.110;  Miz- 
zell  V.  Rnffin  (1896),  118  N.  C.  69,  23  S.  £. 
927 ;  Parker  v.  Harden  (1898),  122  N.  C. 
111,28  S.  £.  962;  Goodwin  v.  Fertilizer 
Works  (1898),  123  N.  C.  L62,  31  S.  E. 
373 ;  Board  of  County  Commissioners  o. 
Candler  (1898),  123  N.  C.  682,  31  S.  E. 
858 ;  Nims  Mfg.  Co.  v.  Blythe  (1900),  127 
N.  C.  325,  37  S.  E.  455  ;  Martin  v.  Bank 
(1902),  131  N.  C.  121,  42  S.  E.  558. 

North  Dakota :  Mares  v.  Wormington 
(1899),  8  N.  D.  329,  79  N.  W.  441. 

South  Carolina :  Pickett  i;.  Fidelity  Co. 
(1901),  60  S.  C.  477,  38  S.  E.  160. 

Wisconsin:  Gates  v.  Panl  (1903),  117 
Wis.  170,  94  N.  W.  55  (a  valuable  case); 
Klipstein  v.  Raschein  (1903),  117  Wis. 
248,  94  N.  W.  63. 

Wyoming}  Sowin  v.  Pease  (1895),  6 
Wyo.  91,42Pac.  750. 

That  an  amended  pleading  changes 
the  cause  of  action  is  ground  for  motion 
to  strike  but  not  for  demurrer :  Beattie 
Mfg.  Co.  V,  Gerardi  (1901),  166  Mo.  142, 
65  S.  W.  ia35;  Williams  v.  Williams 
(1902),  115  la.  520,  88  N.  W.  1057. 

In  the  following  cases  the  question  is 
considered  whether,  under  the  particular 
facts,  the  amendment  offered  amounted  to 
a  change  in  the  cause  of  action  or  ground 
of  defence. 

For  cases  holding  that  it  did  not  change 
the  cause  of  action  or  defence,  see :  — 


Colorado:  Messenger  v.  NozthcnS 
(1899),  26  Colo.  527,  58  Pac  1090. 

Connecticut :  Mechanics'  Bank  ».  Wood- 
ward (1902),  74  Conn.  689,  51  AtL  1064. 

Georgia:  Dinkier  v.  Baer  (1893),  9i 
Ga.  432, 17  S.  £.  953;  CoUey  v. GateOtT 
Co.  (1893),  92  Ga.  664,  18  S.  E.817;  Mc- 
Candless  v.  Inland  Add  Co.  (1902).  115 
Ga.  968, 42  8.  £.  449 ;  CiBTen  v.  Walker 
(1897),  101  Ga.  845,  29  S.  £.  152;  Causer 
p.  Causey  (1898),  106  Ga.  188,  32  &  E  138. 

Iowa:  Sachra  v.  Town  of  Manilk 
(1 903),  120 la.  562, 95  N.  W.  1 98 ;  Thompeno 
t;.  Brown  (1898),  106  la.  367,  76  N.  W.  819. 

Kansas:  St.  Louis  &  San  Fnndieo 
Railway  Co.  v.  Ludlnm  (1901),  63Kia. 
719,  66  Pac.  1045. 

Kentucky:  Adams  Oil  Co.  v  Chiist- 
mas  (1897),  101  Ky.  564,  41  8.  W.  545; 
Ford  Lumber  Co.  v.  Clark  (1902),  Kj, 
68  S.  W.  443  ;  Scottish  Union  Ins.  Co.  r. 
Strain  (1902),  Ky^  70  S.  W.  274 

Missouri :  Courtney  v.  Black  well  (1899), 
150  Mo.  245,  51  S.  W.  668. 

Montana:  Murray  v,  Tingley  (1897), 
20  Mont  260,  50  Pac  723. 

Nebraska:  Massillon  Engine  ft  Thzether 
Co.  V.  Prouty  (1902),  —  Neb.  — ,  91 N.  W. 
384;  Ball  v.  Beaumont  (1902),  63  Heb. 
215,  92  N.  W.  170. 

North  Carolina:  Craren  r.  RasRll 
(1896),  118  N.  C.  564,  24  S.  E.  961. 

Oklahotna:  Myers  v.  First  Pre^rte> 
rian  Chnich  (1901),  11  Okla.  544.  69  F^ 
874. 

South  Carolina :  Booth  v.  Langler  Cou 
(1897),  51  &  C.  412,  29  8.  E.  204;  Whit- 
mire  V,  Boyd  (1898),  53  8.  C.  315,  31 
D.  £.  306. 

Utah:  Connor  r.  Baddon  (1898),  16 
Utah,  418,  52  Pac  764. 

For  cases  holding  that  the  ameDdmcot 
did  introduce  a  new  cause  of  acCioo  or 
ground  of  defence,  see :  — 

Arizona :  Motes  v.  Gila  Valley  Ry.  Co. 
(1902),  Ariz.,  68  Pftc  532. 

Arkansas:  Robinson  v.  United  TroA 
(1903),  —  Ark,  — ,  72  a  W.  992. 

California:  Lambert  o.  McKeaiie 
(1901),  135  Cal.  100,  67  Pac  6;  Storer  r. 
Austin  (1902),  136  CaL  588,  69  Pftc  277. 

Colorado:  Anthony  v.  Slayden  (1900), 
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his  cause  of  action  as  arising  from  tort  or  from  contract.     This 
right  of  election  sometimes  occurs  when  the  contract  is  express ; 

27   Colo.  144,60  Pac.  826  (an  important  8.  E.  660;    Roiwh  v.  First  Nat.  Bank 

*^V       .      ^  (1897).  102  Ga.  109.  29  S.  E.  144  ;  Malone 

(^eorgia :  Georgia  R.  R.  Co.  v.  Rough-  v.  Kelly  (1897),  101  Ga.  194,  28  S.  E.  689  • 

ton   (1899).  109  Ga.  604,  34  S.  E.  1026;  Atlantic    Brewing    Co.    v,    Blnthenthal 

Charleston,  etc.  Ry,  Co.  v,  MiUer  (1901),  (1897),  101  Ga.  541,  28  S.  E.  1003 ;  King 

i  13   Ga.  15,  38  S.  E.  338;  Cox  v.  Henry  t;.  McGhee  (1896),  99  Ga.  621    25  S   E 

(1 901 ),  113  Ga.  259,  38  8.  B.  856 ;  Horton  849 ;  Carey  v,  Cranston  (1896),'99  Ga  77 

r.  Smith  (1902),  115  Ga.  66.  41  S.  E.  253  ;  24  8.  E.  869 ;  Ford  v.  Williams  (1896).  98 

Glaze  V.  Bogle  (1898).  105  Ga,  295,  31  Ga.  238,   25  S.  E.  416;  Carson  v.  Fears 


S.  E.  169;  Franklin  Bank-Note  Co.  v. 
Augnsta.  etc.  Ry.  Co.  (1897),  102  Ga  547, 
30  S.  £.  419. 

Indiana:  Cohoon  v.  Fisher  (1896),  146 
Ind.  583,  44  N.  £.  664. 

Kansas:  Mo.  Pac.  Ry.  Co.  v.  Henrie 
(1901).  63  Kan.  330,  65  Pac.  665 ;  Kansas 
City  V.  Hart  (1899),  60  Kan.  684,  57  Pac. 
938  ;  Jewett  v,  Malott  (1899),  60  Kan.  509, 
37  Pac.  100. 

Missouri:  Bricken  i;.  Cross  (1901),  163 
Mo.  449.  64  S.  W.  99. 

Nevada:  Schwartz  v.  Stock  (1901), 
Nev.,  65  Pac.  351. 

North  Carolina:  Sams  v.  Price  (1897), 
121  N.  C.  392,  28  8.  E.  486. 

Oregon:  Foste  v.  Standard  Ins.  Co. 
(1894),  26  Ore.  449,  38  Pac.  617  ;  Bailey  v. 
Wilson  (1899),  34  Ore.  186,  55  Pac.  973. 

Cases  in  which  particular  amendments 


(1893),  91  Ga.  482,  17  S.  E.  342;  l^urity 
Ice  Works  i;.  Rountree  (1898),  104  Ga. 
676,  30  S.  E.  885 ;  Thompson  v.  Mallory 
Bros.  (1898);  IW  Ga.  684.  30  S.  E.  887. 

Indiana:  Chapman  v.  Jones  (1897), 
149  Ind.  434,  47  N.  E.  1065. 

Iowa:  Clapp  v.  Greenlee  (1897),  100 
la.  586,  69  N.  W.  1049;  Kreuger  v.  Syl- 
vester (1897),  100  la.  647,  69  N.  W.  1059 ; 
Renner  Bros.  v.  Thorn  burg  (1900),  111 
la.  515,  82  N.  W.  950. 

Kansas :  Chandler  v.  Parker  (1902),  65 
Kan.  860,  70  Pac.  368 ;  McManus  v.  Wal- 
ters (1901),  62  Kan.  128,  61  Pac.  686; 
Emporia  Nat.  Bank  v.  Layfeth  (1901),  63 
Kan.  17,  64  Pac.  973. 

Kentuckt/ :  Traders'  Deposit  Bank  v. 
Day  (1899).  105  Ky.  219,  48  S.  W.  983; 
Bright  V.  First  Nat.  Bank  (1899),  106  Ky. 
702,  51   8.  W.  442 ;    H.  Feltman  Co.  v. 


have  been  allowed  or  disallowed  are  dassi-    Thompson   (1900),  Ky.,  58   S.   W.  693- 


fied  and  cited  as  follows :  — 

Arkansas :  Bank  of  Malvern  v.  Burton 
(1900).  67  Ark.  426,  55  8.  W.  483. 

California :  Porter  v.  Fillebrown  ( 1 897), 
119  Cal.  235,  51  Pac.  322;  County  of 
Mono  V.  Flanigan  (1900),  130  Cal.  105,  62 
Pac.  293. 

Georgia  :  Baldwin  Fertilizer  Co.  v, 
Carmichael  (1902),  116  Ga.  762,  42  8.  E. 
1002;  Allen  v,  Stephens  (1899),  107  Ga. 
733,  33  S.  E.  651  ;  Norton  v.  Scruggs 
(1899).  108  Ga.  802,  34  S.  E.  166;  Mad- 
dux V.  Central  of  Georgia  Ry.  Co.  (1899), 

1 10  Ga.  301,  34  8.  £.  1036;  Mutual  Life 
Ins.  Co.   V,  Presbyterian  Church  (1900), 

111  Ga  677,  36  8.  E.  880;  Equitable 
Building,  etc.  Ass*n  v.  Holloway  (1901), 
114  Ga.  780,  40  8.  E.  742;  Smith  w. 
Columbia  Jewelry  Co.  (1901),  114  Ga 
698,  40  S.  E.  735 ;  Wood  v,  Bewick  Lum- 
ber Co.  (1897),  103  Ga.  235,  29  8.  E.  820  ; 
Williams  v.  Hall  (1898),  103  Ga.  796,  30 


Town  of  Latonia  v.  Hopkins  (1898),  104 
Ky.  419.  47  S.  W.  248;  City  of  Newport 
V.  Commonwealth  (1899),  106  Ky.  434, 
50  S.  W.  845;  Leonard  v.  Boyd  (1903), 
Ky.,  71  8.  W.  508;  Jones' Ad mr.  v.  111. 
Cent.  R.  R.  Co.  (1902),  Ky.,  66  8.  W. 
609 ;  Cincinnati  Tobacco  Warehouse  Co. 
V,  Matthews  (1903),  Ky.,  74  8.  W.  242. 

Minnesota:  Swank  v.  Bamum  (1896), 
63  Minn.  447,  65  N.  W.  722. 

Missouri:  Habel  v.  Union  Depot  Co. 
(1897),  140  Mo.  159,  41  S.  W.  459 ;  Barth. 
V.  Kansas  City  Ry.  Co.  (1897),  142  Mo. 
535,  44  S.  W.  778;  Leavenworth,  etc.  Co. 
V.  Atchison  (1896),  137  Mo.  218,  37  S.  W. 
913;  Harlan  v,  Moore  (1895),  132  Mo. 
483,  34  8.  W.  70;  Clark  v.  St.  Louis 
Transfer  Co.  (1894),  127  Mo.  255,30  S.  W. 
121. 

Montana:   Merrill  ».  Miller  (1903), — 
Mont.  — ,  72  Pac.  423. 

Nebraska :  Pekin  Plow  Co.  v.  Wilson 
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but,  on  account  of  the  tortious  acts  of  the  defendant,  the  plaintiff 
may  disregard  it,  and  sue  directly  for  the  wrong.     In  the  great 


(1902),  — Neb.— ,92  N.  W.  176;  Norfolk 
Beet  Sagar  Co.  t;.  Eight  (1899)»  59  Neb. 
100,  80  N.  W.  276;  Security  Nat.  Bank  o. 
Latimer  (1897),  51  Neb.  498,  71  N.  W.  38; 
Hanover  Fire  Ins.  Co.  v.  Stoddard  (1897), 
52  Neb.  745,  73  N.  W.  291 ;  Borlington 
Voluntary  Relief  Dept.  v,  Moore  (1897), 
52  Neb.  719,  73  N.  W.  15 ;  Beal  v.  Honey 
(1894),  39  Neb.  516,  58  N.  W.  136 ;  Omaha 
Bottling  Co.  V.  Theiler  (1899),  59  Neb.  257, 
80  N.  W.  82;  Grotte  v.  Nagle  (1897),  50 
Neb.  363,  69  N.  W.  973;  Rosewater  v, 
Horton  (1903),  —  Neb.  — ,  93  N.  W.  681. 

New  York :  Lyman  v.  Enrtz  ( 1901 ),  166 
N.  y.  274,  59  N.E.  903  ;  McLaughlin  v. 
Webster  (1894),  141  N.  T.  76,  35  N.  E. 
1081 ;  Martin  t;.  Home  Bank  (1899),  160 
N.  Y.  190,  54  N.  E.  717. 

North  Carolina:  Tillery  r.  Candler 
(1896),  118  N.  C.  888,  24  S.  E.  709;  Shell 
V.  West  (1902),  130  N.  C.  171, 41  S.  E.  65. 

North  Dakota  :  Power  v.  Bowdle  ( 1 893), 
3  N.  D.  107,  54  N.  W.  404. 

Ohio:  Raymond  v. Railway  Co.  (1897), . 
57  0.  St.  271,  48  N.  E.  1093. 

Oklahoma:  Armour  Packing  Co.  t*. 
Orrick  (1896),  4  Okla.  661,  46  Pac.  573; 
Lookabaugh  v.  La  Vance  (1897),  6  Okla. 
358,  49  Pac  65 ;  Swope  v.  Burnham,  etc. 
Co.  (1898),  6  Okla.  736,  52  Pac  924; 
Smock  V.  Carter  (1897),  6  Okla.  300,  50 
Pac.  262. 

Oregon:  Tillamook  Dairy  Ass'n  v. 
Schermerhorn  (1897),  31  Ore.  308,  5!  Pac. 
438,  Foster  v.  Henderson  (1896),  29  Ore. 
210,  45  Pac.  898 ;  Koshland  v.  Fire  Ass'n 
( 1897),  31  Ore.  362, 49  Pac  865 ;  Farmers' 
Bank  v.  Saling  (1898),  33  Ore.  394. 54  Pac. 
190;  Christenson  v.  Nelson  (1901),  38 
Ore.  473,  63  Pac.  648. 

South  Carolina:  Baker  v.  Homick 
(1897).  51  S.  C.  313,  28  S.  E.  941 ;  Stewart 
r.  Walterboro  Ry.  Co.  (1902),  64  S.  C.  92, 
41  S.  £.  827 ;  Glenn  v.  Gerald  (1902),  64 
S.  C.  236,  42  S.  E.  155. 

Utah:  Murphy  v.  Ganey  (1901),  23 
Utah,  633,  66  Pac.  190;  Pugmire  v.  Dia- 
mond Coal  &  Coke  Co.  (1903),  26  Utah, 
115,  72  Pac.  385. 

Washington:  Morrissey  v.  Faucett 
(1902),  28  Wash.  52,  68  Pac  352;  Daly  r. 
Everett    Pulp   &    Paper  Co.  (1903),  31 


Wash.  252, 71  Pac  1014 ;  Owen  7. 8t  Pud. 
etc.  Ry.  Co.  (1895),  12  Wash.  313. 41  Pac 
44;  Norris  Safe  &  Lock  Co.  v.  Chii 
(1902),  28  Wash.  268,  70  Pac.  129. 

Wiscottun:  Emerson  v.  Schwin^it 
(1902),  114  Wis.  124, 89  N.  W.  822 ;  Jarra 
17.  Northwestern  Mntual  Relief  Amu 
(1899),  102  Wis.  546,  78  N.  W.  10«9; 
Charles  BaumbackCo.  v.  Laobe(1898).99 
Wis.  171,  74  N.  W.  96 ;  Hubbard  r.  Halej 
(1897),  96  Wis.  578,  71  N.  W.  10S6;?qs 
V,  Campbell  ( 1 901),  1 10  Wis.  378, 85  N.  W. 
1032 ;  Robinson  o.  Eau  Claire  Statiooenr 
Co.  (1901),  110  Wia  369.  85  N.  W.  9^5*, 
John  R.  Davis  Lumber  Co.  r.  FiRt  Nat 
Bank  (1894),  87  Wia  435,  58  N.  W.  743. 

The  question  of  the  right  to  amend  h 
related  to  the  operation  of  the  statute  of 
limitations  was  considered  in  the  faUoviiig 
cases: — 

Arizona:  Motes  v.  Gila  Valley,  etc 
R.  R.  Co.  (1902),  68  Pac  532. 

Georgia:  Knox  v.  Laird  (1893),  9S 
Ga.  123*,  17  S.  £.  988 ;  Beaty  v.  AUaoDc 
etc  R.  R  Co.  <1896),  100  Ga.  123,  S5 
S.  E.  32. 

Indiana:  Peerless  Stone  Co.  v.  Waj 
(1898).  152  Ind.  27,  51  N.  E.  326. 

Iowa:  Curl  v.  Foehler  (1901),  113  la. 
597,  85  N.  W.  811;  Taylor  r.  Taylur 
(1900),  110  la.  207,  81  N.  W.  472. 

Kantat :  Missouri  Pac  Ry.  Ca  r.  Moffat 
(1899),  60  Kan.  113,  55  Pac.  837;  Haek«^ 
bridge  v.  Atchison,  etc  Ry.  Cc  (1 908 1, 66 
Kan.  443,  71  Pac  814 :  MisBonri,  E.  ft  T 
Ry.  V.  Bagdey  (1902),  65  Kan.  188,69FlK. 
189. 

Kentucky :  Louisville,  etc.  R.  R.  0)-  r. 
Pointer's  Admr.  (1902),  —  Ky.  — ,  ^ 
a  W.  1108. 

Missouri:  Bricken  v.  Croas  (1901),  163 
Mo.  449,  64  S.  W.  99. 

Nebraska :  Norfolk  Beet  Sugar  Co.  r 
Hight  (1899).  59  Neb.  100,  80  K.  W 
276 ;  Chicago,  R.  L  &  Pac  R.  R.  Ox  r. 
Young  (1903),  —  Neb.  — ,  93  N.  W. 
922. 

North  Carolina:  Gillam  r.  Life  Im 
Co.  (1897),  121  N.  C.  369.  28  S.  E.  47a 

Oklahoma:  Butt  v.  Carson  (18^6),  S 
Okla.  160,  48  Pac  182. 

South  Carolina :  Mayo  r.  Spartaoborg, 
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majority  of  instances,  however,  the  contract  invoked,  and  made 
the   basis  of  the  suit,  is  implied.     The  theory  of  the  implied 

etc  R  R.  Co.   (1894).  43  8.  C.  S25,  81  66  N.  W.  69;  Longlej  o.  McVey  (1899), 

i).  £.  la  109  la.  666,  81  N.  W.  150. 

South  Dakota  :  Boats  v,  Bartle  (1901 ),  Where  a  defendant  couMiits  to  the  filing 

14  S.  D.  322,  85  N.  W.  591.  of  an  amended  complaint,  he  waives  his 

Washingt&n  :    McClaine    v.   Fairchild  right  to  a  default  for  plaintiff's  failure  to 

(1901),  23  Wash.  758, 63  P^  517 ;  Morgan  reply  to  the  answer  to  the  original  com- 

V.  Moigan  (1894),  10  Wash.  99,  38  Pac  plaint :  Radford  v.  Gaskill  (1897),  20  Mont. 

1054.  293,  50  Pac.  854. 

Wisconsin:  Whereatt  o.  Worth (1900)»  An  abandoned  pleading  cannot  form 

108  Wis.  291,  84  N.  W.  441 ;  Snllivan  v.  the  basis  for  a  judgment  on  the  pleadings : 

Collins  (1900),  107  Wis.  291,  83  N.  W.  Cammlngs  v.  Hoffman  (1893),  113  N.  C 

310;   Kennan  v.  Smith  (1902),  115  Wis.  267,  18  S.  E.  170. 

463,  91  N.  W.  986 ;  Boyd  v.  Mutual  Fire  As  to  the  time  when  an  amendment 

Ass'n  (1908),  116   Wis.   155,  94  N.  W.  may  be  made,  see  the  following  cases :~ 

171.  After  th^.  evidence  is  in:  Metropolitan 

When  an  amended  pleading  is  filed,  the  Life  Ins.  Co.  t7.  Smith  (1900),  Ky.,  59 
original  ceases  to  be  a  part  of  the  record  S.  W.  24 ;  Carter  e.  Dilley  (1902),  167  Mo. 
or  to  perform  any  function  as  a  pleading :  564,  67  S.  W.  232  ;  Hocks  v.  Sprangers 
La  Soci^t^  Fran9aise  v.  Weidmann(1893),  (1902),  113  Wis.  123, 87  Pac.  1101 ;  Allend 
97  CaL  507, 32  Pac.  583;  Mowry  v.  Ware-  v.  Spokane  Falls,  etc  Ry.  Co.  (1899),  21 
ham  (1897),  101  la.  28,  69  N.  W.  1128;  Wash.  324,  58  Pac.  244.  After  verdicts- 
Town  of  Whiting  v.  Doob  (1898),  152  Ind.  Walker  v.  O'Connell  (1898),  59  Kan.  306, 
157,  52  N.  £.  7.^9;  Western  Union  Tel.  52  Pac.  894;  Raymond  v.  Wathen  (1895), 
Co.  V,  State  (1896),  146  Ind.  54,  44  N.  E.  142  Ind.  367,  41  N.  £.  815.  AJier  plead- 
793;  Aydelott  0.  Collings  (1895),  144  Ind.  ing  to  original:  Goodwin  v.  Caraleigh, 
602.  43  N.  £.  867  ;  City  of  Huntington  v,  etc.  Co.  (1897),  121  N.  C.  91, 28  S.  £.  192. 
Folk  (1899),  154  Ind.  91,  44  N.  £.  759;  After  motion  far  change  of  venue:  Kay  v, 
Indianapolis,  etc  Ry.  Co.  v.  Center  Town-  Pruden  (1897),  101  la.  6oi  69  N.  W.  L137. 
ship  (1895),  143  Ind.  63,  40  N.  £.  134;  In  the  AppeiiaU  Court:  Ure  v.  Bunn 
Boland  v.  O'Neil  (1899),  72  Conn.  217,  44  (1902),  Neb.,  90  N.  W.  904;  Privett  v. 
Atl.  15 ;  Raymond  v.  Railway  Co.  (1897),  Railroad  Co.  (1899),  54  S.  C.  98,  32  S.  E. 
57  O.  St.  271,  48  N.  £.  1093;  Ralphs  v.  75;  Martin  i?.  Shannon  (1897),  101  la.  620, 
Henaler  (1896),  114  Cal.  196,  45  Pac  70  N.  W.  720;  Evans  o.  Hughes  County 
1062  (holding  that  the  original  cannot  (1893),  4  S.  D.  33,  54  N.  W.  1049;  Greely 
even  be  used  as  eyidence  against  the  v.  McCoy  (1893),  3  S.  D.  624,  54  N.  W. 
pleader.)  659;  Smith  v.  Wetmore  (1901),  167  N.  Y. 

Bat  see,  on  the  other  hand,  Threadgill  234,  60  N.  E.  419.    During  trial:  Moore 

p.  Commissioners  (1895),  116  N.  C.  616,21  v.  Harrod  (1897),  101  Ky.  248,  40  S.  W. 

S.  E.  425,  where  it  is  held  that  the  rule  675.     Pending  motion  for  non-suit :   Earl 

that  where  there  is  an  amended  pleading  Orchard  Co.  v.  Fava  (1902),  138  Cal.  76, 

filed  the  case  must  be  tried  in  the  amended  70  Pac.  1073.    Pending  motion  for  judgment 

pleading,  and  not  in  the  original,  does  not  on  pleadings:  Bryant  v.  Davis  (1899),  22 

obtain  in  this  State.    The  defendant  is  not  Mont.  534,  57  Pac.  143.     While  jurg  is 

limited  to  his  amended  answer,  and  may  being  empaneled:  Jorgenson  t*.  Butte  Co. 

have  the  benefit  of  the  allegations  in  the  (1893),  13  Mont.  288,  34  Pac.  37. 

original  answer.  As  to  when  the  Supreme  Court  will 

And  it  has  been  held  that  abandoned  consider   as    made    amendments    which 

pleadings  areadmissible  in  evidence  against  might  have  been  made  in  the  court  be- 

the  pleader :  Spurlock  v.  Mo.  Pac.  Ry.  Co.  low,  see   Evansville,   etc.  R.   U.  Co.  v. 

(1894),  125  Mo.  404,  28  S.  W.  634 ;  Lnd-  Maddox  (1893),   134  Ind.  571,  33  N.  £. 

wig  p.  Blackshere  (1897),  102  la.  366,  71  345;    Helphrey  v.   Strobach   (1895),   13 

N.  W.  356 ;  Leach  v.  Hill  (1896),  97  la.  81,  Wash.  128,  42  Pac.  537 ;  Richardson  v 
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promise,  and  its  invention  in  order  that  certain  classes  of  liabili- 
ties might  be  enforced  by  means  of  the  action  of  assumpsit,  have 


Moore  (1902),  30  Wash.  406,  71  Pac.  18; 
Scholey  v.  Demattos  (1898),  18  Wash. 
504,  52  Pac.  242. 

A  complaint  which  states  no  canse  of 
action  cannot  be  amended:  Whaley  v. 
Lawton  (1900),  57  S.  C.  256,  35  S.  E.558; 
Ruberg  v.  Brown  (1897),  50  S.  C  397,  27 
S.  E.  873;  Jacobs  v.  Gilreath  (1893),  41 
S.  C.  143,  19  S.  E.  308;  Mizzell  v.  Bnffin 
(1896),  118  N.  C.  69,  23  S.  E.  927. 

Tests  to  determine  whether  an  amend- 
ment introduces  a  new  cause  of  action, 
have  been  given  by  some  courts.  The 
Supreme  Court  of  Oregon,  in  Hume  v. 
Kelly  (1896),  28  Ore.  398,  43  Pac.  380, 
hns  given  the  following :  "  A  general  test 
n»  to  whether  a  new  cause  of  action  would 
be  introduced  by  a  proposed  amendment 
is  to  inquire  i^  a  recovery  had  upon  the 
original  complaint  would  bar  a  recovery 
under  the  complaint  if  the  amendment 
was  allowed,  or  if  the  same  evidence 
would  support  both,  or  the  same  measure 
of  damages  is  applicable,  or  both  are  sub- 
ject to  the  same  plea."  The  rule  given 
by  the  Supreme  Court  of  Missouri  is  as 
follows :  •*  There  are  two  tests  by  which 
to  determine  whether  a  second  petition  is 
an  amendment  or  a  substitution  of  a  new 
cause  of  action :  First,  whether  the  same 
evidence  will  support  both  petitions,  and, 
second,  whether  the  same  measure  of 
damages  will  apply  to  both.  If  these 
questions  are  answered  in  the  affirmative, 
it  is  an  amendment ;  if  in  the  negative,  it 
is  a  substitution :  '*  Liese  v.  Meyer  (1898), 
143  Mo.  547,  45  S.  W.  282.  See  also 
Grigsby  v.  Barton  County  (1902),  169 
Mo.  221,  69  S.  W.  296,  where  the  test 
suggested  is  whether  the  same  evidence 
will  support  both  and  the  same  judgment 
can  be  rendered  under  both. 

Miscellaneous  Rules  respecting  Amendments, 

'*^  party  cannot  answer  an  amended 
petition,  and,  when  evidence  is  offered  to 
maintain  its  allegations,  object  for  the 
first  time  on  the  ground  that  the  amend- 
ment is  a  departure  from  the  original :  " 
Bender  v.  Zimmerman  (1896),  135  Mo. 
53,  36  S.  W.  210.  Enlarging  the  issues 
by  amendment,   if  properly  made,  does 


not  release  the  surety  for  costs  eren  for 
the  costs  accruing  after  the  amendmeau 
Schawacker  v.  McLaughlin  (1897),  139 
Mo.  333,  40  S.  W.  935.  A  motian  to 
strike  out  a  third  amended  petitkA 
should  not  be  sustained  if  the  caoK  of 
action  stated  in  the  original  and  last  peti- 
tion  is  the  same:  Sanguinett  9.  Web- 
ster (1900).  153  xMo.  343,  54  S.  W.  S61 
"  The  rule  is  well  established  and  is  not 
in  conflict  with  our  statute  regnlatijig 
amendments  to  pleadings,  that,  wbtn  b 
complaint  to  which  an  answer  has  beea 
filed  is  amended  in  substantial  maaoer, 
the  defendant  has  an  abaolote  right  to 
plead. r/e  novo  .*  "  Schwartz  r.  Stock  (1901), 
Nev.,  65Pac351. 

Where  an  answer  denies  the  sliest* 
tions  of  the  original  complaint,  and  an 
amended  complaint  is  filed  containing  a 
mere  repetition  of  the  allegations  is  the 
original,  it  need  not  be  answered :  Bra»- 
sard  V.  Morgan  (I9OO),  Idaho,  61  Pac 
1031 ;  Schmidt  o.  Mitcliell  (1897),  101  Kj. 
570,  41  S.  W.  929.  Where  an  *' amended 
complaint  "  is  identical  with  the  origisal 
to  which  a  demurrer  has  been  sostsiiied. 
no  demurrer  can  be  heard  to  such  socalkii 
amended  complaint,  since  it  is  out  of  the 
record.  The  ruling  on  the  original  ctMn- 
plaint  applies  equally  to  the  nnchaogcd 
amended  complaint :  Ellis  r.  City  of  In- 
dianapolis (1897),  148  Ind.  70,  47  N.  E. 
218.  *'  Prejudicial  error  cannot  be  pred* 
icated  on  an  order  allowing  a  pleading  b> 
be  amended  when  the  amendment  don 
not  change  the  issues,  nor  affect  the  qoao- 
turn  of  proof  as  to  any  material  fact." 
Catet;.  Hutchinson  (1899),  58Neh.  SSS,:« 
N.  W.  500.  "  It  is  not  revem'Ue  error  to 
refuse  to  permit  a  petitioii  to  be  uobdMA 
on  the  trial,  when  such  amendment,  taken 
in  connection  with  the  other  arermefits 
of  the  petition,  did  not  state  a  caoie  ci 
action : "  Bartlett  v.  Scott  (1898),  55  Nek 
477, 75  N.  W.  11 02.  "  Courts  tery  properir 
refuse  affirmativelv  to  direct  what  lao- 

m 

gauge  must  be  employed  in  dralUBC 
pleadings :  '*  Omaha  Fire  Iosl  C«.  r.  Beif 
(1895),44  Neb.  523, 62  N.  W.862.  **  VHieff. 
upon  the  trial  of  an  action,  tesiimoDr  b 
admitted  without  objection,  it  is  not  error 
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been  already  explained.     As  the  fictitious  promise  was  implied 
or  inferred  by  the  law  from  acts  or  omissions  of  the  defendant 

for  the  court  to  permit  the  pleadings  to  772, 16  S.  E.  840.    The  validity  of  an  at- 

be   amended  to  conform  to  the  proof  :  **  tachment  is  not  affected  by  the  filing  of  an 

Whipple  u.  Fowler  (1894),  41  Neb.  675^  60  amended  complaint  which  does  not  change 

N.  W.  15.  the  cause  of  action :    Meyer  v.  Brooks 

After  the  filing  of  an  amended  com-  (1896),  29  Ore.  203,  44  Pac.  281.    "  Great 

plaint*  the  defendant  has  the  choice  of  liberality,  it  is  trae,  should  be  exercised  iu 

filing  a  new  answer  or  letting  the  old  one  allowing  amendments  to  pleadings;    but 

stand  as  his  answer  to  the  amended  com-  that  liberality  should  only  be  displayed  in 

plaint,  but  after  his  election  to  file  a  new  furtherance  of  justice.    This  is  always  the 

answer  the  old  one  cannot  be  resorted  to  controlling  consideration  before  the  trial 

to  saTe  a  default,  and  judgment  may  be  court : "    Bank  of    Woodland  v.   Heron 

taken  against  him  if  he  neglects  to  file  his  (1898),  122  Ca).  107,  54  Pac.  537. 

new  answer:  Gettings  v.  Buchanan  (1896),  *' When  a  judgment  is  reversed  and 

17  Mont.  581,  44  Pac.  77  ;  Ermentrout  v.  cause  remanded,  it  stands  the  same  as  if 

Am.  Fire  Ins.  Co.  (1895),  63  Minn.  194,  no  trial  had  been  had,  and  pleadings  may 

65  N.  W.  270.    Where  an  amendment  is  be  amended,  supplemental  pleadings  filed, 

allowed,  either  a  copy  of  the  amendment  and  new  issues  formed,  under  proper  re- 

or  of  the  pleading  as  amended,  may  be  strictions,  except  that  an  issue  determined 

filed  and  served,  though  the  latter  is  the  upon  an  agreed  statement  of  facts  cannot 

better  practice :  Bolter  Hardware  Co.  v.  generally    be    reopened  : "    Consolidated 

Ontario  Mining  Co.  (1900),  24  Mont.  184.  Steel  &  Wire  Co.  v.  Bumham  (1899),  8 

61    Pac  3.     The  filing  of  an   amended  Okla.  514,  58  Pac.  654.    **  The  trial  court 

pleading  waives  any  error  committed  in  may  well  refuse  to  permit  the  amendment 

rulings  upon  such  pleading :  State  ex  rel.  of  a  defective  plea  in  abatement,  the  only 

V.  Jackson  (1895),  142  Ind.  259,  41  N.  E.  purpose  of  which  is  to  prevent  the  court 

5.34;    Gowen  v.  Gilson  (1895),  142  Ind.  from  determining  on  its  merits  a  cause 

328,  41    N.  E.   594;    Weaver  v.  Apple  properly  before  it."  Mitchell  v.   Smith 

(1896),  147  Ind.  304,  46  N.  E.  642.    An  (1901),  74  Conn.  125,49  Atl.  909.  "Where 

amendment  made  not  to  show  but  to  con-  the  objection  that  a  complaint  fails  to 

fer  jurisdiction  is  not  allowable:  Gillamv.  state  a  cause  of  action   because  of  the 

Life  Ins.  Co.  (1897),  121  N.  C.  369,  28  omission  of  a  material  allegation  is  not 

S.  £.   470.  But    see   Boyd   v.   Roanoke  taken  by  demurrer,  but  by  a  motion  to 

Lumber  Co.   (1903),  132   N.  C.   184,  43  dismiss  at  the  trial,  the  court  may  in  its 

8.  £.  631,  where  such  an  amendment  was  discretion  reserve  its  decision  until  pos- 

allowed.  sessed  of  the  case  upon  the  merits  and 

''  To  strike  out  a  pleading  which  is  sns-  then  permit  an  amendment  when  the  sub- 

ceptible  of  being  amended  by  a  statement  stantial  rights  of  the  defendant  will  not 

of  facts  known  to  exist,  and  which  consti-  be  injuriously  affected  thereby  : "  National 

tute  a  cause  of  action  or  defence  to  an  Bank  of  Deposit  v.  Rogers  (1901),   166 

action,  is  a  harsh  proceeding,  and  should  N.  T.  380,  59  N.  £.  922.    An  oral  decision 

only  be  resorted  to  in  extreme  cases : "  allowing  an  amendment  of  the  complaint 

Bums  r.  Scooffy  (1893),  98  Cal.  271,  33  is  sufficient:  Findlay  v.  Knickerbocker  Ice 

Pac.  86.    A  so-called  amendment  to  a  pe-  Co.  (1899),  104  Wis.  375,  80  N.  W.  436. 

tition  may  be  stricken  out  on  motion  when  A  pleading  will  not  be   allowed  to  be 

the  matters  alleged  are  not  in  support  of  amended  to  conform  to  the  proof  when 

the  caase  of  action  but  in  reply  to  matters  the  facts  proved  are  admissible  under  the 

alleged  in  appellee's  cross-petition  :  Wood  original    pleading  :    Buxton    v.   Sargent 

V.  Brown  (1897),  104  la.  124,  73  N.  W.  (1898),  7  N.  D.  503,  75  N.  W.  811.    The 

608.    A  material  amendment,  unverified,  sufficiency  of  an  amendment  to  cure  the 

to  a  verified  complaint,  renders  it  neces-  defect  in  the  pleading  is  not  a  question  to 

sary  to  treat  the  complaint  as  unverified  :  be  passed  on  in  determining  whether  or 

Brownv.RhinehartBroe.  (1893),  112 N.C.  not  it  should  be  allowed:    Freeman   v. 
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which  created  a  liability  ex  CBquo  et  bono^  it  sometimes  happened 
that  these  acts  or  omissions  were  tortious  in  their  nature.  In 
such  a  case,  therefore,  the  liability  could  be  regarded  in  a  double 
aspect;  namely,  as  directly  springing  from  the  tort  committed 
by  the  wrong-doer,  or  as  arising  from  the  promise  to  make  com- 
pensation which  the  law  implied  and  imputed  to  him.  As  the 
single  liability  thus  resulting  from  the  given  acts  or  omissions 
was  considered  under  these  two  different  aspects,  the  common 
law  provided  two  distinct  means  or  instruments  for  enforcing 
it,  —  one  by  the  form  of  action  appropriate  for  the  recoveiy  of 
damages  from  the  tort,  the  other  by  the  form  of  action  appropri- 
ate for  the  recovery  of  damages  from  the  breach  of  an  implied 
promise.  In  what  instances  —  that  is,  in  what  classes  of  tordoos 
acts  or  omissions  —  the  right  of  action  existed  had  been  deter- 
mined by  the  courts,  although  there  was  not  a  complete  uniform- 
ity of  decision  among  the  tribunals  of  the  several  States. 

§  459.    *  568.    New  Prooedtire  makes  no  Change  In  Dootzine  of 

xaection.  The  doctrine  of  electing  between  an  action  ex  idido 
and  one  ex  contractu^  or,  to  speak  more  accurately,  between 
treating  the  cause  of  action  as  arising  from  tort  or  from  con- 
tract, has  been  retained  under  the  new  procedure ;  and  it  is  ap- 
plied in  the  same  classes  of  cases,  and  is  governed  by  the  same 
general  rules,  as  in  the  former  system.^    The  courts,  withoot 


Brown  (1902),  115  6a.  23,  41  S.  £. 
385. 

Where  eTidence  is  admitted  which  is 
not  in  conformity  to  the  pleadings,  the 
latter  will  be  treated  as  amended  to  agree 
with  the  proof:  Nicklace  v,  Dickerson 
(1898),  65  Ark.  422,  46  S.  W.  945;  Daris 
V.  Ooodman  (1896),  62  Ark.  262, 35  S.  W. 
231. 

The  prayer  for  relief  may  be  amended : 
Hogaeland  v.  Arts  (1901),  113  la.  634,  85 
N.  W.  818;  Slater  r.  Estate  of  Cook 
(1893),  93  Wis.  104, 67  N.  W.  15 ;  Lieee  o. 
Meyer  (1898),  143  Mo.  547,  45  S.  W.  282. 
In  the  last  case  it  was  held  that  snch  an 
amendment  did  not  change  the  cause  of 
action. 

An  amendment  sabstitnting  the  real 
party  in  interest  is  not  allowable :  Wilson 
r.  Kiesel  (1894),  9  Utah,  397,35  Pac.  488. 

Contra,  Service  v.  Bank  (1900),  62  Kan. 
857, 62  Pac.  670 ;  Had«)n  v.  Baratt  ( 1 901 ), 
62  Kan.  137,  61  Pac.  737. 


Where  a  new  defence  is  introduced  oo 
the  trial  by  amendment,  the  plaintiff  is  ea- 
titled  to  a  continaanoe :  Dann  r.  Boortli 
(1899),  59  Neb.  244,  80  N.  W.  811. 

**  The  mode  of  amending  pleading  in 
this  State  is  by  zewriting  the  plesdiof. 
leaving  out  soch  allegatioDs  and  intertbc 
snch  other  allegations,  as  may  be  desii^i, 
BO  that  all  parts  of  the  pleading  shall  \* 
in  one  instmmenr  complete  in  itself:'* 
Satterlnnd  v.  Beal  (1903),  —  N.  D.  -^  95 
N.  W.  518.] 

1  Pn  Downs  r.  Finnegan  (1894),  IS 
Minn.  112,  59  N.  W.  981,  the  court  ttid: 
"  It  being  established  that  an  injued  panr 
may  elect  between  the  two  lonns  of  le* 
medial  proceedings,  —  may  sue  in  toit  f«ir 
the  wrong  done  him,  or  in  asraanpst  u 
upon  an  implied  contract, — it  foflom  thai 
by  waiving  the  tort  the  demand  maj  be 
connterdaimed  against  a  plaintiff's  cssm 
of  action  arising  on  anotber  contract,  oc 
where  itself  set  np  by  a  plaintiff  as  anacg 
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perhaps    appreciating  the  full  extent  of  the  changes,  and  the 
effect  of   abolishing  all  distinctions  between  forms  of  actions, 
decided   that  the  power  of  choice  between  the  two  modes  of 
enforcing  demands,  of  waiving  the  tort  and  suing  upon  an  im- 
plied promise,  still  exists;  and  these  early  decisions  have  been 
followed    by  so  many  others  without  an  expression  of  dissent, 
that  the  rule  is  as  finnly  established  in  the  reformed  as  it  was  in 
the  common-law  pleading.     The  single  principle  upon  which  the 
entire  doctrine  rests  is  very  simple,  and  should  —  and  would,  if 
the  courts  were  always  consistent  in  acting  upon  it  —  afford  a 
ready  and  plain  solution  of  every  question,  new  or  old,  which 
can  be  suggested.     This  single  principle  may  be  thus  formulated : 
From  certain  acts  or  omissions  of  a  party  creating  a  liability  to 
make  compensation  in  damages,  the  law  implies  a  promise  to  pay 
such  compensation.     Whenever  this  ia  so,  and  the  acts  or  omis- 
sions are  at  the  same  time  tortious,  the  twofold  aspect  of  the 
single  liability  at  once  follows,  and  the  injured  party  may  treat 
it  as  arising  from  the  tort,  and  enforce  it  by  an  action  setting 
forth  the  tortious  acts  or  defaults;  or  may  treat  it  as  arising 
from  an  implied  contract,  and  enforce  it  by  an  action  setting 
forth  the  facts  from  which  the  promise  is  inferred  by  the  law. 
It  should  be  remembered  that  different  promises  may  be  inferred 
from  different  acts  or  omissions :  thus,  in  one  case,  the  promise 
might  be  to  pay  over  money  had  and  received  to  the  use  of  the 
injured  party ;  and  in  another,  where  no  money  had  been  actually 
received,  the  implied  undertaking  might  be  that  the  wrong-doer 
would  pay  the  value  or  price  of  goods  taken  by  him.     This  dis- 

on  ooDtract,  it  may  be  opposed  by  a  conn-  might  be  maintained.    That  the  doctrine 

teiclaim  arising  oat  of  another  contract,  has  been  greatlj  developed  and  extended 

.  .  .  The  right  to  waive  the  tort  and  to  in  application  is  apparent,  and  that  in 

recoYOT  on  an  implied  assumpsit  is  an  ex-  cases  where  property  has  been  severed 

oeption  to  the  principles  of  code  pleading,  from  real  estate  by  a  wrongdoer,  carried 

and  there  most  be  no  extension  beyond  from  the  freehold,  and  converted  to  his 

what  is  allowed  at  common  law.  .  .  .  Oer-  own  use,  the  rightful  owner  may  sue  and 

tain  it  is  that  the  role  has  been  extended  recover  its  value  as  on  implied  contract,  is 

to  cases  where  there  has  been  a  wrongful  thoroughly  established,  although  it  may 

conversion  of  property  of  one  person  to  not  be  in  harmony  with  the  reformed  sys- 

the  use  of  another,  whether  sold  or  not  by  tem  of  pleading.    No  reason  exists  why, 

the  latter,  and  also  to  cases  where  a  tree-  if  permissible  at  all,  it  should  not  include 

passer  has  severed  trees  from  land  in  pos-  cases  arising  out  of  trespass,  to  the  extent 

session  of  the  owner,  or  has  quarried  stone  that  the  property  carried  away  is  beneficial 

thereon,  and    has  afterwaids  taken  the  to  the  trespasser,  except  where  it  would 

trees  or  stone  away,  converting  the  same  involve  a  trial  of  title  to  real  estate. "3 
to  his  own  use,  so  that  trover  or  replevin 
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tinction,   so  palpable  and  commonplace,   seems  to  have  been 
overlooked  in  some  classes  of  decisions. 

§  460.  *  569.  ClasBos  of  CaBOB  where  Bleotion  is  allowed. 
Conversion.  Conflict  of  Authority.  Having  thus  formulated  the 
general  principle  which  prevailed  in  the  former  procedure,  and 
which  has  been  adopted  to  its  full  extent  in  the  present,  I  shall, 
in  its  further  illustration,  state  the  various  classes  of  cases  to 
which  it  has  been  applied  by  the  courts,  and  shall  thus  ascertain 
the  particular  instances  —  the  kinds  of  wrongful  acts  and  omis- 
sions—  in  which  the  right  of  election  exists.  To  this  will  be 
added  a  few  observations  upon  the  mode  of  indicating  the  fact 
that  an  election  has  been  made  by  the  pleader,  that  a  tort  has 
been  waived,  and  a  cause  of  action  upon  contract  has  been 
chosen.  The  most  common  classes  of  tortious  acts,  in  respect 
of  which  the  right  of  election  has  been  invoked,  are  the  wrongful 
taking  or  conversion  of  chattels,  or  things  in  action,  or  money: 
the  wrongful  use  of  land,  and  appropriation  of  itSyrents  and 
profits ;  sales  of  goods  on  a  credit  procured  by  the  fraud  of  the 
purchaser;  frauds  and  deceits  generally  by  which  money  or 
things  in  action,  or  chattels,  are  obtained ;  and  certain  cases  of 
express  contract,  in  which,  from  the  policy  of  the  law,  the  lia- 
bility is  regarded  as  resulting  from  a  violation  of  general  duty 
as  well  as  from  a  breach  of  the  stipulations  of  the  agreement 
These  classes  will  be  considered  separately.  It  is  a  firmly  estab- 
lished rule,  from  which  no  dissent  has  been  suggested,  that  when 
goods  or  things  in  action  have  under  any  circumstances  been 
wrongfully  taken  or  detained  or  converted,  and  have  been  $old 
or  disposed  of  by  the  wrong-doer,  the  owner  may  sue  in  tort  to 
recover  damages  for  the  taking  and  carrying  away  or  the  conver- 
sion, or  he  may  waive  the  tort  and  sue  on  the  implied  promise 
to  refund  the  price  or  value  as  money  had  and  received  to  the 
plaintiff's  use.^  When,  however,  the  chattels  or  things  in  action 
have  been  simply  taken  or  converted,  but  not  sold  or  disposed  of 
by  the  wrong-doer,  a  conflict  of  opinion  exists  in  respect  to  the 
power  of  the  plaintiff  to  elect  between  the  two  forms  of  action. 

1  McKnight  v.  Danlop,  4  Barb.  36,  42 ;  Evans,  43  Cal.  380 ;   Gordon  v.  Bnmer. 

Hinds  V.  Tweddle,  7  How.  I'r.  278,  281 ;  49  Mo.  570,  571 ;  Patnam  r.  Wise,  1  HUl 

Harpending  v.  Shoemaker,  37  Barb.  270,  (N.  Y.),  234,  240,  and  the  reporter's  doI«; 

291 ;    Chambers  v.   Lewis,   2   HUt.   591 ;  Berly  v.  Taylor,  5  Hill,  577,  584,  and  the 

Leach  v.  Leach,  2  N.  Y.  S.  C.  657  ;  Tryon  reporter's  note. 
V.  Baker,  7  Lans.  511,  514;  Roberts  v. 
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Certain  cases  deny  this  power.  This  ruling  is  rested  upon  the 
ground  that  the  goods  remaining  in  the  hands  of  the  wrong-doer, 
aiid  no  money  having  in  fact  been  received  by  him,  an^  implied 
promise  to  pay  over  money  had  and  received  by  the  defendant  to 
the  plaintiff's  use  does  not  and  cannot  arise. ^  In  this  country, 
however,  the  weight  of  authority  is  strongly  the  other  way. 
The  cases  generally  admit  an  election,  under  the  circumstances 
described,  between  an  action  based  upon  the  tort,  and  an  action 
based  upon  the  implied  promise  to  pay  the  price  or  value  of  the 
goods.  The  tort  is  waived,  and  the  transaction  is  treated  as  a 
sale,  and  not  as  an  instance  of  money  had  and  received.  This 
distinction  is  certainly  supported  by  the  plainest  principles,  if 
the  doctrine  of  implied  promises  and  election  is  to  be  admitted  at 
all.^     If  money  has  been  converted,  the  right  of  election  exists 

^  McKnight  v.  Donlop,  4  Barb.  36»  42 ;  ing  earlj  Missoari  deciftiooB  to  the  same 

Henry  v.  Marvin,  3  £.   D.  Smith,  71;  effect,  ~  Floyd  v.  Wiley,  1  Mo.  430,  643 ; 

Trron  r.  Baker,  7  Laos.  511,  514.     [Held,  Johnson    v.    Strader,   3    Mo.  359,  —  the 

in  Brittain  v.  Payne  (1896),  118  N.  C.  989,  learned  judge  adds :  "  It  may  be  treated, 

24  S.  E.  711,  that  when  property  is  tor-  then,  as  the  doctrine  in  this  State,  that 

tioosly  taken  and  sold,  the  owner  may  one  who  has  converted  to  his  own  nse  the 

waive  the  tort  and  sue  in  assampsit.]  personal  property  of  another,  when  sued 

*  Hinds  V,  Tweddle,  7  flow.  Pr.  278,  for  the  valae  of  that  property  as  sold  to 

281  ;    Chambers  v.  Lewis,   2   Hilt.  591 ;.  him,  will  not  be  permitted  to  say  in  de- 

Pntnam  v.  Wise,  I  Hill  (N.  T.),  234,  240  fence  that  he  obtained    it  wrongfully." 

(and  see  note  of  the  reporter) ;  Berly  v.  See  also  Small  v.  Robinson,  9  Hon,  418 ; 

Taylor,  5  Hill,  577,  584  (and  note  of  the  Cnshman  v.  Jewell,  7  id.  525,  530  (an  nn- 

reporter) ;  Eoberts  v.  Evans,  43  Cal.  380.  supported  dictum) ;    Loomis  v.    Mowry, 

Gordon  v,  Bruner,  49  Mo.  570,  571  :  "  In  8  id.  311 ;  Freer  v.  Denton,  61  N.  Y.  492 ; 

MassacbusettB,  in  Jones  v.  Hoar,  5  Pick.  Fields  v.  Bland,  81  id.  239 ;  Comstock  v. 

285,  to  which  there  is  a  note  to  a  former  Hier,  73  id.  269 ;  Ealckhoff  v.  Zoehrlaat, 

opinion  reviewing  the  English  cases,  it  40  Wis.  427;  Chamballe  v.  McKenzie,  31 

was  held  that  no  contract  could  be  implied  Ark.  155;  Huston  u.  Plato,  3  Colo.  402  ; 

unless  the  goods  were  sold  and  converted  Brady  v.  Brennan,  25  Minn.  210;  Jjogan 

into  money,  and  the  same  doctrine  was  held  v.  Wallis,  76  N.  C.  41 6 ;  Loomis  v.  O'Neal, 

in  Pennsylvania,  in  Willett  v.  Willett,  3  73  Mich.  582;  Lehroann  t;.  Schmidt.  87 

Watts,  277,  and  in  Morrison  v.  Rogers,  2  Cal.  15;  Terry  v.  Munger,  121  N.  Y.  161 ; 

111.317.    But  such  has  not  been  the  uni-  Abbott  r.  Blossom,  66  Barb.  353,  356; 

form  ruling.    In  Putnam  v.  Wise,  1  Hill,  Starr  Cash  Car  Co.  v.  Reinhardt  (Com. 

240,  the  court  holds  that,  'according  to  PI.  1892),  20  N.  Y.  Suppl  872. 
the  well-known  right  of  election  in  such         ^To  the  same  effect  are  Galvin  v.  Mac 

cases,  the  plaintiff  might  have  brought  Mining  Co.  (1894),  14  Mont  508,  37  Pac. 

"assumpsit"  as  for  goods  sold  and  de-  366;  Cragg  v.  Arendale  (1901),  113  Ga. 

livered  against  those  who  had  tortiously  181,  38  S.  E.  399;  Crown  Cycle  Co.  v. 

taken  their  property.'    To  this  the  re-  Brown  (1901),  39  Ore.  285,  46  Pac  451  ; 

porter,  Mr.  Hill,  adds  a  note,  reviewing  Braithwaite  v.  Akin  (1893),  3  N.  D.  365, 

the  cases,  and  disapproving  the  doctrine  56  N.  W.  133;  Anderson  v.  Bank  (1896), 

of  Jones  V.   Hoar.    (See  Hill  t;.  Davis,  5  N.  D.  451,  67  N.  W.  821. 
3  N.  H.  384;  Stockett  v.  Watkins's  Adm.,  In  Anderson  v.  Bank  {$upra)t  it  was 

2  Gill  &  J.  326,  and  cases  cited.) "    Quot-  held  that  where  an  agent,  authorized  to 
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under  the  operation  of  either  rule,  since  the  actual  receipt  of 
money  by  the  defendant  brings  the  case  exactly  within  the  reason 
and  operation  of  the  doctrine  as  first  stated.^    The  same  chcHce 
between  the  actions  may  sometimes  be  possible  when  the  liabilitj 
is  connected  with  a  claim  to  land,  or  grows  out  of  its  use,  al- 
though the  instances  are  much  fewer  than  those  of  the  preceding 
class.     Thus,  when  the  owner  agreed  to  lease  certain  premises 
to  the  plaintiff  for  a  term  of  years  commencing  at  a  future  daj 
named,  but  before  that  day  actually  leased  them  to  another  per- 
son who  took  possession,  and  when  the  time  arrived  the  plaintiff 
demanded  possession,  tendered  the  rent,  and  on  refusal  brought 
an  action  for  damages,  it  was  objected  on  the  trial  that  his  onlj 
remedy  was  ejectment  against  the  tenant  in  possession.    The 
court  held,    that,    while   the  plaintiff   might  have  mamteined 
ejectment,  he  could  also  bring  an  action  against  the  lessor, 
,  which  could  be  either  upon  the  agreement  express  or  implied, 
or  in  tort  for  the  violation  of  the  duty  arising  from  the  relation 
of  lessor  and  lessee  between  the  parties.^    It  is  settled  in  Wis- 
consin, after  a  careful  consideration  and  an  exhaustive  analysis 
and  comparison  of  the  conflicting  decisions,  that  when  the  de- 
fendant had  committed  a  wilful  trespass  upon  the  plaintiff's  land 
by  deliberately  turning  his  cattle  thereon,  in  order  that  they  might 
feed  upon  the  grass,  the  plaintiff  might  waive  the  tort,and  sue 
upon  an  implied  contract  for  the  price  and  value  of  the  pasturage.' 
§  461.    *  570.    Actions  against  Common  Carriers  for  Loss  or  In- 
jury to  Goods.     Other  Cases.     It  is  a  familiar  rule,  that  the  action 
against  a  common  carrier  for  a  loss  or  injury  of  goods  may  either 
be  in  tort  for  the  violation  of  his  general  duty,  or  on  the  contract 
which  he  expressly  or  impliedly  enters  into.     The  owner  has  his 
election  which  of  these  remedies  he  will  pursue;  but  his  choice 
cannot  alter  the  extent  of  the  carrier's  liability.^    Fraud  in  its 

sell  at  a  giveii  price,  sells  to  himself,  and         *  Norden  v.  Joaes,  39  Wis.  600,  60«, 

the  priocipal  waives  the  tort  and  saes  in  605.    The  opinion  of  Dixon  C.  J.  ia  a  fsll 

assumpsit,  this  does  not  constitute  a  ratifi-  and  most  instmctive  examination  of  the 

cation  of  the  agent's  act  so  as  to  limit  the  doctrine. 

recovery  to  the  price  at  which  the  agent         *■  CampheU  v,  Perkins,  8  N.  T.  490, 

had  been  authorized  to  sell.    The  suit  is  438;  Brown  v.  Treat,  I  HiU  (N.  T.).  SS&; 

purely  one  in  general  assumpsit.^  People  v.  Kendall,  25  Wend.  399 ;  Wallars 

1  Tryon  v.  Baker,  7  Lans.  511,  514.  v.  Moras,  5  HiU,  391 ;  CampbeU  v.  Staket, 

»  Trull  V.  Granger,  8  N.  Y.  115.    See.  2  Wend.  137. 
however.  Carpenter  v.  Stilwell,  3  Abb.  [See  Poly  r.WiUiama  (1894).  101  CaL 

Pr.  459.  648,  36  Pftc.  lOS,  where  a  coonterdaim 
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yarious  phases  also  furnishes  many  occasions  and  opportunities 
for  the  exercise  of  an  election  between  actions.  One  of  the  most 
common  is  the  case  of  a  sale  upon  a  credit  procured  hj  the  false 
and  fraudulent  representations  of  the  vendee  as  to  his  pecimiary 
responsibility.  Upon  discoTering  the  fraud,  even  before  the 
expiration  of  the  credit,  the  vendor  may  rescind  the  sale  and 
immediately  hring  an  action  in  form  of  tort  either  to  recover  the 
goods  themselves,  or  damages  for  their  taking  and  conversion; 
or  he  may  waive  the  tort,  and  sue  at  once  on  contract  for  the 
price.  ^  And  when  money  has  been  obtained  by  false  and  fraudu- 
lent representations,  or  by  fraudulent  practices  of  any  kind,  the 
plaintiff  has  the  option  to  sue  either  ia  tort  for  the  deceit,  or 
in  contract  for  money  had  and  received  by  the  defendant  to  his 
use.* 

§  462.  *  571.  Prinoiple  whioh  determines  when  a  Promise  is 
Implied.  The  conflict  which  has  existed  to  a  certain  extent 
among  the  decisions  in  reference  to  the  right  of  election,  and  the 
classes  of  tortious  acts  and  omissions  embraced  within  it,  can 
only  be  put  to  rest  by  determining  with  certainty  the  occasions 
and  circumstances  in  which  a  promise  will  be  implied  by  the 

was  filed  to  recover  upon  an  account  for  son,  77  N.  Y.  400 ;  Western  Aasar.  Co.  v, 

Dunerj  stock,  consisting  of  frai^tree8  and  Towle,  65  Wis.  247 ;  Farmers'  Nat.  Bk. 

uprape-Tines  eaten  up  and  destroyed  bj  v.  Fonda,  65  Mich.  533 ;  Hart  v.  Barnes, 

hogs,  cattle,  and  horses  of  the  plaintiff.  24  Neb.  782. 

A  demorrer  to  this  counterclaim  was  over^         ^  Byxbie  v.  Wood,  24  N.  Y.  607,  610 ; 

ruled.    So  in  Monroe  v,  Cantion  (1900),  Union  Bk.  of  N.  Y.  v.  Mott,  27  N.  Y.  633, 

24  Mont.  316,  61  Pac.  863,  an  action  in  636.     It  will  be  noticed  that  these  two 

assumpsit  for  the  value  of  the  pasturage  cases  were   alike    in   all  their  essential 

was  allowed  in  the  case  of  a  wrongful  facts,  and  that  in  one  of  them  the  tort 

herding  of  sheep  on  plaintiff's  land.    See  was  held  to  have  been  waived,  and  in  the 

in  this  connection  Tanderup  v,  Hansen  other  not  to  have  been  waived ;  and  this 

(1894),  5  S-  D.  164,  58  N.  W.  578;  Zander  distinction  was  in  fact  made,  not  upon 

t*.  Valentine  Blatz  Brewing  Co.  (1897),  95  any  difference  in  the  allegations,  but  be- 

Wis.  162,  70  N.  W.  164.  cause  it  subserved  the  ends  of  justice,  and 

But  it  was   held   in   Commonwealth  defeated  an  objection  of  mere  form.    A 

Title  Ins.  Co.  v.  Dokko  (1898),  71  Minn,  peculiar  instance  of  fraud  was  presented 

533,  74  N.  W.  891,  that  "if  defendant  was  in  the  recent  case  of  Booth  v.  Farmers' 

&  trespasser  plaintiff  could  not  waive  the  &  Mech.  Bk.  of  Rochester,  1  N.  Y.  S.  C. 

tort,  and  sue  him  on  contract  as  his  ten-  45,  49.     See  the  opinion  of  Mullen  J., 

ant."    Same  holding  in  McLane  v.  Kelly  given  in  full,  supra,  §  *  539. 
(1898).  72  Minn.  395,  75  N.  W.  601  .^  [It  was  held  in  Kansas  City,  etc.  R.  R. 

^  Roth  o.  Palmer,  27  Barb.  652,  and  Co.  v.  Becker  (1899),  67  Ark.  1,  53  S.  W. 
cases  cited ;  Kayser  v.  Sichel,  34  Barb.  406,  that  a  servant  of  a  railroad  company 
M ;  s.  c.  on  app.  tub  nom.  Wigand  v.  who  is  injured  when  in  the  service  of  his 
Sickel,  3  Reyes,  120,  approving  Roth  v.  employer,  has  an  election  to  recover  dam- 
Palmer.  See  Clafiin  v.  Taussig,  7  Hun,  ages  either  by  an  action  on  the  express 
223;  National  Trust  Co.  of  N.  Y.  v,  Glea-  contract  or  by  an  action  ex  delicto. 2 
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law.  It  is  very  clear  that  whenever  the  promise  will  be  implied, 
if  the  acts  or  omissions  from  which  it  is  inferred  are  at  the  same 
time  tortious,  the  election  to  sue  for  the  tort  or  for  a  breach  of 
the  contract  must  necessarily  exist,  or  else  it  must  be  denied  on 
some  mere  arbitrary  and  insufficient  ground.  The  whole  discus- 
sion is  thus  reduced  to  the  single  question,  When  is  a  promise 
implied  by  the  law?  The  comprehensive  principle  which  fur- 
nishes a  definite  answer  to  this  inquiry,  applicable  to  all  circum- 
stances and  relations,  has  been  well  stated  by  the  courts  in  the 
following  terms:  ^^  When  a  promise  is  implied,  it  is  because  the 
party  intended  it  should  be,  or  because  natural  justice  pUnndy 
requires  it  in  consideration  of  some  benefit  received. ^^  ^  It  was  ako 
said  by  a  very  able  English  judge,  that  ^'  no  party  is  bound  to 
sue  in  tort,  when  by  converting  the  action  into  an  action  on 
contract  he  does  not  prejudice  the  defendant;  and,  generallv 
speaking,  it  is  more  favorable  to  the  defendant  that  he  should  be 
sued  in  contract."^  If  these  quotations  are  correct  statements 
of  the  general  principle,  it  is  plain  that  the  rule  maintained  by 
some  decisions,  which  would  restrict  the  right  of  election  to 
those  cases  in  which  the  wrongdoer  has  actually  received  money 
equitably  belonging  to  the  plaintiff,  is  erroneous.^ 

§  463.  *  572.  Method  of  Indicating  Election.  Averment  of 
Promise  as  a  Test.  The  foregoing  examples  sufficiently  illustrate 
the  scope  and  extent  of  the  doctrine  under  consideration,  and 
the  class  of  liabilities  to  which  it  is  applied.  It  remains  U) 
inquire  how,  under  the  new  procedure,  the  plaintiff  shall  indicate 
in  his  pleading  the  fact  that  he  has  actually  made  his  election, 
and  has  brought  his  action  in  tort  or  on  contract,  as  the  case  may 
be.  Under  the  old  system  no  such  question  could  arise.  The 
election  was  disclosed  by  the  form  of  the  action  itself.  If  the 
liability  was  to  be  treated  as  arising  from  contract,  assumpsit 
was  of  course  the  action  selected;  if  from  tort,  trover  or  case 


1  Webster  v.  Drinkwater,  5  Greenl. 
822;  also  per  Beardsley  J.  in  Osbom  t7. 
Bell,  5  l)enio,  370. 

^  Yoang  V.  Marshall,  8  Biug.  43,  per 
Tindal  C.  J. 

*  It  was  said  by  Hogeboom  J.,  while 
commentiDg  upon  this  narrow  role  in 
Roth  i;.  Palmer,  27  Barb.  652:  "Onr 
coarts  recognize  no  snch  distinction. 
They   allow  the   election    in   all    cases 


where  the  plaintiff  would  hare  been  al> 
lowed  to  pnrsne  his  remedy  in  toit."  ^ 
also  the  following  cases:  Centre  Ttinp 
Co.  V.  Smith,  12  Vt  217;  Commi]^  r 
Vorce,  3  Hill,  282;  Osbom  r.  Bdl  5 
Denio.  370;  Camp  v.  Pnlver.  5  B$sh. 
91 ;  Bntts  v.  CoUins,  13  Wend.  139.  IM; 
Lightly  V.  Clonston,  1  Taunt  113:  Hill  r. 
Perroti  3  Taunt.  274 ;  Toang  r.  Msnhall, 
8  Bing.  43. 
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or  repleyin,  or  sometimes  trespass,  was  the  proper  instrument. 

Since   these  forms  have  been  abolished,   and  all  the  technical 

phrases  which  distinguished  one  proceeding  from  another  are 

abandoned,  it  is  only  by  the  substantial  nature  and  contents  of 

the  allegations   themselves  —  the  facts  which   they  aver  —  that 

the  election  can,  if  at  all,  be  now  indicated.     In  other  words, 

as  the  pleader  can  express  his  design  by  means  of  no  arbitrary 

symbols  in  the  complaint  or  petition,  he  must  show  that  he  has 

chosen  to  sue  either  in  tort  or  on  contract  by  the  very  substance 

of  the  averments  which  constitute   the  cause  of  action.     In  a 

recent  case  the  New  York  Supreme  Court  proposed  a  certain 

test,  and  declared  that  when  the  plaintiff  claims  to  have  waived 

the  tort,  and  to  have  sued  upon  an  implied  contract,  the  only 

possible  mode  of  showing  this  election  is  by  expressly  alleging  a 

promise  to  have  been  made  by  the  defendant;  that  in  no  other 

manner  can  the  design  of  making  the  action  one  ex  contractu^  and 

of  distinguishing  it  from  one  ex  delicto^  be  disclosed  on  the  face 

of  the  pleading.^     It  has  already  been  shown  that  this  conclusion 

is  directly  opposed  to  the  fundamental  principles  of  the  reformed 

pleading,  and  that  it  is  a  return  to  the  most  technical  and  purely 

fictitious   dogmas  and   distinctions  of  the  common-law  system. 

It  is  also  opposed  to  decisions  and  judicial  dicta  in  relation  to 

this  very  question  which  declare  that  such  a  mode  of  stating  the 

cause  of  action  is  inadmissible,  and  that  the  facts  alone  which 

constitute  it  must  be  averred  as  they  actually  took  place.^ 

§464.  *573.  No  Difficulty  where  Promiae  Is  BzpresB.  Sam- 
mons  Suggested  as  Means  of  Indicating  Election  in  Case  of  Implied 
Promise.  "Whenever  the  contract  relied  upon  is  express,  there 
can  be  no  difficulty  in  showing  the  election  upon  the  face  of  the 

^  Booth  V.  Farmers*  &  Mech.  Bk.  of  that  a  party  by  its  ase  mny  shnt  himself 

Rochester,  1  N.  Y.  S.  C  45,  49.    See  the  oat  from    the    remedy  which    his  facts 

opinion  of  Mallen  J.,  supra,  §  •  539.  wonld    give    him."    As    the  court  were 

'  Byxbie  v.  Wood,  24  N.  Y.  607,  610 ;  here  discussing  the  doctrine  of  election, 

Chambers    v.   Lewis,    2    Hilt.    591.     In  and    as    they  held    that    the   complaint 

Byxbie  V.  Wood,  the  learned  jadge  proi*  stated  a  cause  of  action  on  contract,  and 

ceeds  as  follows :  "  Under  the  code,  this  not  one  on  tort,  although  no  promise  was  al' 

implied  promise  is  treated   as  a  fiction,  tegedy  this  language,  and  the  decision  upon 

fjnd  the  facts  out  of  which  the  prior  law  it,  are  entirely  inconsistent  with  the  posi- 

rai'sed  the  promise  are  to  be  stcUed  without  tion  taken  and  the  test  suggested  by  the 

antf  designation  of  a  form  of  action;  and  Supreme  Court  in  Booth   r.  Farmers'  & 

the  law  gives  such  judgment  as,  being  Mech.  Bank.    In  Chambers  v.  Lewis,  the 

asked  for,  is  appropriate  to  the  facts.    Of  court  simply  said  that  whether  a  waiver  has 

course  we  cannot  now  say  that  a  particular  been  made  roust  now  be  shown  by  the  facts 

phrase  wakes  a  particular  form  of  action,  so  averred  in  the  complaint  and  by  the  prayer. 
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pleading.  If  the  plaintiff  chooses  to  bring  an  action  ex  contraeU^ 
his  complaint  or  petition  will  simply  state  the  terms  of  the  agree- 
ment, and  the  facts  which  constitute  the  breach  thereof.  If  h€ 
chooses  to  bring  an  action  ex  delicto  for  a  violation  by  the  de- 
fendant of  his  general  duty,  his  complaint  or  petition  will  set  ont 
the  facts  showing  his  own  primary  right  and  the  defendant's 
duty,  disregarding  the  contract,  and  will  then  allege  the  tortious 
acts  or  omissions  by  which  that  right  and  duty  were  violated.^ 
Although  the  same  actual  transaction  between  the  parties  would 
be  stated  in  either  case,  the  form  and  manner  of  the  statement 
would  be  entirely  and  plainly  different.  An  ordinary  claim 
against  a  common  carrier  for  the  loss  of  goods  furnishes  a  &miliar 
example  of  these  two  modes.  But  when  the  contract  relied  upon 
is  implied,  and  is  simply  the  fictitious  promise  which  the  lair 
infers  from  the  tortious  acts  themselves,  it  may  be  doubted 
whether  it  is  possible,  in  accordance  with  the  true  principles  of 
the  reformed  pleading,  to  frame  a  complaint  or  petition  in  all 
cases  which  shall  show  on  its  face  that  the  plaintiff  has  elected 
to  bring  his  action  either  in  tort  or  on  contract.  In  one  class 
of  liabilities  it  is  certainly  possible  to  do  so;  namely,  in  those 
which  result  from  the  defendant's  fraudulent  representations  and 
deceits.  The  allegation  of  a  scienter  is  indispensable  in  the 
action  ex  delicto  based  upon  such  a  liability,  and  distingmshes  it 
in  a  marked  manner  from  the  correlative  action  based  upon  the 
implied  promise.  But  when  the  liability  results  from  the  wrong- 
ful taking  or  conversion  of  chattels,  from  trespasses,  negligences, 
or  other  similar  kinds  of  wrongs,  the  very  facts  which  are  alleged 
in  the  action  of  tort  are  the  facts  from  which  the  promise  is  in- 
ferred ;  and,  according  to  the  true  theory  of  pleading,  these  facts 
must  also  be  stated  in  the  action  ex  contractu^  without  any  legal 
inferences  or  conclusions.  It  conclusively  follows,  that,  in  this 
general  class  of  liabilities,  as  the  facts  which  constitute  the  cause 
of  action  are  the  same  in  each,  the  averments  of  the  complaint  or 
petition  must  be  the  same  in  each  kind  of  action,  if  the  essential 
principles  of  the  reformed  system  are  complied  with,  so  that  it 
is  impossible  to  indicate  upon  the  face  of  the  pleading  alone  the 
election  which  the  plaintiff  has  made.^    The  form  of  summons 

1  CSee  Fordyce  v.  Nix  (1893),  58  Ark.         «  {J^  Braithwaite  v.  Akin  (ISM),  3 

136,  23  8.  W.  967,  where  a  somewhat  am-  N.  D.  365,  56  N.  W.  133,  the  court  «aid 

bignoos  complaiDt  was  held  to  declare  on  "  To  eetablish  a  canse  of  action  in  •»- 

a  tort. 3  sampsit  the  waiver  most  be  aTerred  either 
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adopted  would  therefore  seem  to  be  the  only  certain  test,  in  this 
class  of  cases,  by  which  the  nature  of  the  action  can  be  deter- 
mined, and  the  fact  of  an  election  can  be  made  known  to  the 

adverse  party.  The  only  other  alternative  is,  to  insert  in  the 
complaint  certain  legal  conclusions  or  descriptive  phrases  which, 
in  reference  to  the  statement  of  the  cause  of  action,  are  purely 
immaterial  and  redundant.^ 

expreuly  or  by  the  manner  of  stating  the  made  with  full  knowledge  of  the  facts  : 

caose  of  action,  for  without  the  waiver  no  Blaker  u.  Morse  (1898),  60  Kan.  24,  55 

cmise  of  action  in  assnmpeit  arises.    It  is  Pac.  274 ;    Citj   of   Lamed   v.    Jordan 

not  the  wrong  which  gives  the  injured  (1895),  55  Kan.  124,  39  Pac.  1030 ;  Deere, 

party  the  right  to  sue  on  contract;  it  is  Wells,  &  Co.  v,  Morgan  (1901),  114  la. 

the  wrong  coupled  with  the  waiver  of  the  287,  86  N.  W.  271 ;  Jones  Co.  t;.  Daniel 

tort."  But  see  Lenhardt  v,  French  (1900),  (1899),  67  Ark.  206,  53  S.  W.  890.   Where 

57    8.  C.  493,  35  S.  £.  761,  where  the  the  court  orders  an  election  the  ruling 

coart  said,  respecting  an  election  to  waive  will  not  be  disturbed  on  appeal  except  in 

a  tort  and  sue  in  contract,  "  the  code  re-  case  of  an  abuse  of  discretion :  Phillips 

quires  no  specific  words    claiming  that  v.  Carver  (1898),  99  Wis.  561,  75  N.  W. 

such  an  election  has  been  made.    It  is  432. 

enough  if  it  appears  to  be  made  in  effect  An  election  once  made  is  conclusive : 

in  the  pleadings."  Wright,  Barrett,    etc.  Co.   v.    Robinson 

It  was  held  in  Tanderup  v.  Hansen  (1900),  79   Minn.   272,   82  N.   W.    632; 

(1894),  5  S.  D.  164,  58  N.  W.  578,  that  Blaker  v.  Morse  (1898),  60  Kan.  24,  55 

where  plaintiff  sets  ont  facts  showing  a  Pac  274;    City   of    Lamed   v.    Jordan 

cause  of  action  in  trespass,  and  then  pro-  (1895),  55  Kan.  124, 39  Pac.  1030;  Carroll 

ceeds  to  allege  that  he  waives  the  tort  v.  Fethers  (1899),  102  Wis.  436,  78  N.  W. 

aforesaid,  and  for  further  cause  of  action  604;   Theusen  v.  Brjan  (1901),  113  la. 

alleges  a  fictitious  promise  to  pay  based  496,  85  N.  W.  802 ;  Remington  v.  Hudson 

on  the  same  facts  as  set  out  in  the  tres-  (1902),  64  Kan.  43,  67  Pac.  636. 

pass,  the  fictitious  averments  of  promise  Where  a  complaint  contains  inconsist- 

will  be  disregarded  as  surplusage,  and  the  ent  counts,  the  remedy  is  a  motion  to 

cause  of  action  as  appearing  in  the  facts  strike:  Keller  9.  Strong  (1898),   104  la. 

shown  will  not  be  considered  vitiated  by  585,  73  N.  W.  1071 ;  Fox  v.  Graves  (1896), 

the  sabsequent  averments.]]  46  Neb.  812,  65  N.  W.  887.    A  motion  to 

require  plaintiff  to  elect  is  also  proper: 

1  IBlection.  ^otl  v.  Graves  (1896),  46  Keb.  812,  65 

In  regard  to  the  general  subject  of  elec-  N.  W.  887. 

tion,  it  is  a  well  recognized  rule  that  in  Cases  in  which  remedies  were  held  to 

order  to  apply  the  doctrine  of  election  of  be  inconsistent :  Missouri  Pac.  Ry.  Co.  v. 

remedies  the  party  must  actually  have  at  Henrie  (1901),  63  Kan.  330,  65  Pac.  665, 

command  inconsistent  remedies :  Elliott  damages  for  refusal  to  issue  railway  passes 

r.   Collins  (1898),  Idaho,  55  Pac.  301 ;  in  consideration  of  right  of  way,  and  ac- 

Baston  v.  Somerville  (1900),  111  la.  164,  tion    for   value    of    land    appropriated; 

82  N.  W.  475;  Austin  Mfg.  Co.  v.  Decker  Franey  r.  Wauwatosa  Park  Co.  (1898), 

(1899),  109  la.  277,  80  N.  W.  312;  City  of  99  Wis.  40,  74  N.  W.  548,  rescission  of 

Omaha  v.  Redick  (1901),  61  Neb.  163,  85  cx^ntract  and  damages  for  fraud  in  obtain- 

N.  W.  46;  State  v.  Bank  of  Commerce  ing  it;  Limited  Inv.  Co.  v.  Glendale  Inv. 

(1900),  61  Neb.  22,  85  N.  W.  43 ;  Fuller-  Ass'n  (1898),  99  Wis.  54,  74  N.  W.  633, 

Warren  Co.  v.  Barter  (1901),  110  Wis.  same;  Hildebrand  v.  Tarbell  (1897),  97 

80,  85  N.  W.  698;    Marshall  v.  Rugg  Wis.  446,  73  N.  W.  53,  insisting  on  rights 

(1896),  6  Wyo.  270,  44  Pac.  700.  under  an  assignment  and  bringing  action 

An  election,  to  be  binding,  must  be  to  have  it  set  aside ;  Ludington  v.  Patton 
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SECTION  FOURTH. 

THE  FORM  OF  THE  COMPLAINT  OR  PETITION. 

§  465.   *  574.    Introductory.     Having  thus  discussed  and  de- 
termined the  fundamental  principles  and  general  doctrines  of  the 

reformed  pleading,  which  apply  to  all  causes  of  action,  and  to 

(1901),  \U  Wis.  208,  86  N.  W.  571,  action  for  maliciously    attaching  propertr  aod 

on  contract  for  damages  and  action  to  action  on  the  attachment  bond;  Esitoo 

rescind;  First  Nat.  Bank  v. Tootle  (1899),  v.  Somerrille  (1900),  111  la.  164,82N.  W. 

59  Neb.  44,  80  N.  W.  264,  action  on  con-  475,  conversion  against  a  gnardian  Cm 

tract  on  acconnt  for   goods  sold  under  buying  a  mortgage  with  funds  of  the  wmrd 

fraudulent  representations,  and  rescission  and  an  action  against  one  who  receiTcd 

of  sale;   First  Nat.  Bank  t;.   McKinney  these  funds  with  knowledge  <^  the  fKts , 

(1896),  47  Neb.  149,  66  N.  W.  280,  same;  Savage  v.  Savage  (1899),  36  Ore.  268, 59 

Hargadine-McKittrick  Dry  Goods  Co.  v.  Pac.   461,  action  on  a  note  and  oo  the 

Warden  (1899),  151  Mo.  578,  52  S.  W.  593,  original     indebtedness  ;     JohnsoD-Brink- 

same;    City    of    Cincinnati  v.  Emerson  man  Co.  v.  Mo.  Pac.  lij.  Co.  (1894),  I ^ 

(1897),  57  O.  St.  132,  48  N.  E.  667,  con-  Mo.  344,  28  S.  W.  870,  attachment  against 

testing  validity  of  assessment  on  a  ground  a  vendee  and  replevin  ;  Saunders  r.  United 

common  to  plaintiff  and  all  other  owners  States  Marble  Co.  (1901),  25  Wash.  47X 

of  abutting  lots,  and  on  a  ground  pertain-  65  Pac.  782,  action  on  express  cootrac: 

iug  to  plaintiff's  lot  alone ;  MacMurray-  and  on  retaining  benefits  from  such  ccffi- 

Judge,  etc.  Co.  v.  City  of  St.  Louis  (1896),  tract ;  Humphrey  o.  Ringler  (1895),  94  la 

138  Mo.  608,  39  S.  W.  467,  damages  for  182,  62  N.  W.  685.  prayers  in  the  tJtena- 

injury  to    property    and    injunction    re-  tive  that  a  deed  be  set  aside  for  fraud,  or 

straining  such   injury ;    Davis  u.  Tubbs  that  contract  price  be  recovered. 
(1895),  7  S.  D.  488,  64  N.  W.  534,  action 

on  express  contract  and  on  implied  con-  /                    •*  neorif  of  Case. 

tract;  Hackettv.  Louisville,  etc.  R.  R.  Co.  A  complaint  must  proceed  upon  sone 

(1894),  95  Ky.  236,  24  S.  W.  871,  damages  definite  theory   and  must  be  good  apmi 

for  death    and  for  suffering;   Thomas's  that  theory  :  Yem  9.  Bracken  (1899),  IS) 

Adm'r  v.  Maysvaie  Gas  Co.  (1900),  108  Ind.  492,  55  N.  E.  257  ;  Terre  Haute,  rtc. 

Ky.  224.  56  S.  W.  1.53,  same ;  Owensboro  K.  B.  Co.  v.  McCorkle  (1894),  140  lad. 

&  Nashville  Ry.  Co.  v.  Barclay  s  Adm'r  613,  40  N.  E.  62 ;  Pittsburg,  etc.  Ry.  Co. 

(1897),  102  Ky.  16,  43  S.  W.  177,  same;  v.  Sullivan  (1894),  141  Ind.  83,  40  N.  E 

Seymore  v.  Rice  (1894),  94  Ga.  183,  21  138;  Citizens'  Street  Ry.  Co.  v.  Willoebj 

S.  E.  293,  fraud  and  breach  of  warranty ;  (1893),  134  Ind.  563,  33  N.  E.  627;  GRot- 

Vaule  V.  Steenerson  (1895),  63  Minn.  1 10,  ner  v.  Fehrenschield  (1902),  64  Kan.  764, 

65  N.  W.  257,  damages  for  refusing  to  68  Pac.  619;  Codding  p.  Mudsod  (1897), 

make  a  levy  by  virtue  of  an  execution,  52  Neb.  580,  72  N.  W.  846 ;  Tmewiell  r 

and  damages  for  levying  another  execu-  Bourke  (1895),  145  N.  T.  612,  40  K  E. 

tion  iBsued  on   the  same  judgment  and  83. 

appropriating  the  proceeds.  A  party  cannot  try  his  case  upon  one 

Cases  in  which   remedies  were   held  theory  and    on  appeal    adopt  another 

not  to  be  inconsistent:    Bent  v.  Barnes  Lebcher  v.  Lambert  (1900),  S3  Utah.  1. 

(1895),  90  Wis.  631,  64   N.   W.  428,  re-  63  Pac.  628;  Gray  v.  Worst  (1895),  129 

pleviu  for  portion  of  goods  and  equitable  Mo.  122,    31    S.  W.  585 ;  Andersoa  r. 

action  to  enforce  a  trust  in  funds  derived  Foster  (1898),  105  Ga.  h69,  32  S.  E.  373; 

from    the  remainder;   Simons  v.  Fagan  Shropshire  t;.  Ryan  (1900).  Ill  la.  6T7. 

(1901).  62  Neb.  287,  87  N.  W.  21,  damages  82  N.  W.  1035 ;  McHale  v.  Malonev  (1909;, 
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all  defences  by  way  of  confession  and  avoidance  or  of  affirmative 
relief,  I  shall  now  briefly  consider  the  rules  which  pertain  to  the 
form  of  the  complaint  or  petition,  and  which  regulate  the  manner 
of  stating  and  arranging  its  allegations.  These  rules  are  few 
and  simple ;  and  their  object  is  to  render  the  issues  single  and 
certain,  and  to  present  the  cause  of  action  for  a  decision  upon 
its  merits,  and  not  upon  any  technical,  incidental,  or  collateral 
questions.  In  one  important  feature  the  new  system  stands  in 
marked  contrast  with  the  old,  —  the  entire  absence  of  all  special 
phrases  or  formulas  by  which  the  kinds  of  actions  are  distin- 
guished, or  by  which  the  pleadings  or  any  parts  of  them  are 
characterized. 

§  466.  *  575.  Separate  Statement  of  Different  Canses  of  Action. 
Inducement  and  Prayer  need  not  be  repeated.  When  a  complaint 
or  petition  contains  two  or  more  causes  of  action,  all  the  codes 
require  that  they  shall  be  distinctly  and  separately  stated  and 
numbered ;  and  the  method  by  which  a  violation  of  this  require- 
ment is  to  be  corrected  has  already  been  explained.^  It  is  a 
settled  rule,  that  if  the  pleading  is  of  this  kind,  each  separate 
division  or  count  must  be  complete  by  itself,  and  must  contain  all 
the  averments  necessary  to  a  perfect  cause  of  action.^  Defects 
and  omissions  in  one  cannot  be  supplied  by  the  allegations  found 
in  another;  nor  can  the  pleader,  by  merely  referring  to  material 
facts  properly  set  forth  in  a  former  count,  incorporate  them  into 
and  make  them  part  of  a  subsequent  one.  In  other  words,  all 
the  issuable  or  material  facts  constituting  the  ground  for  a  re- 
covery must  be  stated  in  each  cause  of  action,  even  though  some 
repetition  might  thereby  become  necessary.^    This  requirement. 


—  Neb.  —,  93  N.  W.  677;  Lansing  t;.  Relief  Asa'n  (1894),  87  Wis.  Ill,  58  N.  W. 
Commercial  Union  Assarance  Co.  ( 1903),  76;  Moore  v.  Halliday  (1903),  43  Ore.  243, 

—  Neb.  —,93  N.  W.  756.  72  Pac.  801.    But  a  failure  to  allege  that 
Want  of  a  definite  theorj  is  not  ground  they  are  separate  is  not  ground  for  de- 
fer a  demurrer,  but  for  a  motion  to  make  murrer:  Gnnderson  v.  Thomas  (1894),  87 
more  definite :  Scott  v.  Cleveland,  etc  Ry.  Wis.  406,  58  N.  W.  750. 

Co.   (1895),  144  Ind.  125,  43  N.  E.  133.         "  If  any  one  count  of  a  petition  or  any 

See   also,   upon   the  general  subject  of  separate  defence  set  up  in  an  answer  is 

theory  of  complaint,  Mark  v.  North  (1900),  adjudged  insufficient,  such  ruling  does  not 

155  Ind.  575,  57  N.  £.  902;  Cleveland,  affect  the  other  counts  of  the  petition  or 

etc  Ry.  Co.  r.  Gray  (1897),  148  Ind.  266,  the  other  separate  defences:"  Munford 

46  N.  E.  675.]  V.  Keet   (1900),    154  Mo.   36,  55  S.  W. 

y  1  See  supra,  §§  •  447,  •  450.  271.] 

^    *  CClark  V.  Ross  (1895),  96  la.  402.  65         »  Qn  McKay  v.  McDougal  (1897),  19 

"N.  W.  1340;  Johns  v.  Northwestern  Mut.  Mont.  488,  48  Pac.  988,  the  court  said. 

42 
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however,  applies  only  to  the  material  and  issuable  fiicts  which 
constitute  the  cause  of  action.  Matter  which  is  simply  introduc- 
tory or  by  way  of  inducement,  and  not  part  of  the  gravamen^ 
after  having  been  once  set  out  at  the  commencement  of  the 
pleading,  need  not  be  repeated  in  each  paragraph,  but  should  be 
referred  to  merely.  And  this  introductory  matter  includes  all 
descriptions  of  the  character,  capacity,  or  particular  right  in 
respect  of  which  the  plaintiffs  and  defendants  are  made  parties 
to  the  action,  as  executors,  trustees,  public  officers,  and  the  like. 
These  and  similar  statements  properly  form  the  commencemeni 
or  introduction  of  the  complaint,  distinct  from  the  several  causes 
of  action,  and  equally  applicable  to  all  of  them.  ^  Wbenever, 
therefore,  a  cause  of  action  is  attacked  by  a  demurrer  directed 
either  against  it  alone  or  against  the  entire  pleading,  it  must 
stand  or  fall  by  its  own  averments,  and  cannot  be  helped  out  by 
any  facts,  however  .sufficient  in  themselves,  alleged  in  another 
paragraph  or  count.  ^  But  the  particular  sum  of  damages  claimed 


'*  Each  separate  dmsion  or  count  of  the  held  the  allegation  that"; 

complaint  must  be  complete  in  itself,  and  and  reaffirms  all  the  allegasions  of  paxa- 

the  pleader,  by  merelj  referring  to  ma-  graphs  1,  2,  and  3  of  plaintifTs  cause  of 

terial  facts  properly  set  forth  in  a  former  action/'  a  sufficient  reference.] 
count,  cannot  incorporate  them  into  and         ^  Abendroth  v.  Boardley,  27  Wis.  S&5 ; 

make  them  part  of    a  subsequent  one.  Dnrkee  v.  Citj  Bk.  of  Kenosha,  13  Wia 

This  rule  should  not  be  extended  to  the  216,  222;  Curtis  v.  Moore,  15  Wia  134; 

inclusion  of  a  description  of  the  property  Sabin  r.  Austin,  19  Wis.  421, 423;  Catlin 

itself,  nor  to  a  point  requiring  exhibits  to  v,  Pedrick,   17  Wis.   88,  91 ;   Barlow  r. 

be  repeated,  but  it  should  be  held  to  em-  Bums,  40  Cal.  351,353;  Potter  r.  Ernest, 

brace  those  material  and  issuable  facts  of  45  Ind.  416 ;   Mason  v.  Westoo,  29  lad. 

ownership  which  constitute  the  plaintiff's  561 ;  Day  v.  Vallette,  25  Ind.  42 ;  Leabo 

action."   '  v.  Detrick.  18  Ind.  414 ;  Nat.  Bk.  of  Mkh, 

In  support  of  this  view,  see  Cooper  v.  Green,  33  Iowa,  140  (answer) ;  SilveitF. 

V.  Portner  Brewing  Co.  (1900),  112  Ga.  Junction  R.  Co,  43  Ind.  435,  446  (Rply). 

894,   38  S.    £.  91 ;    Aulbach  v,  Dahler  See  also  ScoU  v.  Robards,  67  Ma  299 ; 

(1896).  Idaho,  43  Pac  322;    Corbey  v.  State  v.  Tellow  Jacket  S.  Min.  Col.  14 

Rogers  (1898),   152  Ind.   169,  52  N.  £.  Nev.  220;   Birdsall  v.  Birdsall,  52  Wk. 

748.  208 ;  McCaman  v.  Cochxan.  57  Ind.  106 ; 

But  in  other  States  it  is  held  that  ma-  Killian  v.  Eigenman,  57  id.  480;  Barnes 

terial  facts  alleged  in  one  count  may  be  v.  Stephens,  62  id.  226 ;  Peanaylvania  Coi 

made  a  part  of  another  count  by  appropri-  v.  Holderman,  69  id.  18  ;'^aske]l  v.  Has* 

ate  reference.    To  this  effect  see  Treweek  kell,  54  Cal.  262 ;  Sharp  p.  Milkr,  54  wL 

V.  Howard  (1895),  105  Cal.  434,  39  Pac  829;  see  also  Jasper  p.  Haxen.  S  N.  Dak. 

20;  Hopkins  v.  Contra  Costa  0>.  (1895),  401 ;  Neier  v.  Missoori  Pac  Ry.  Co,  It 

106  Cal.  566,  39  Pac.  933;   Ramsey  v.  Mo.  App.  35;  AnU  Sar.  Bk.  r.  Lexington, 

Johnson  (1897),  7  Wyo.  392, 42  Pac  1084 ;  74  Mo.  104 ;  Boeckler  tr.  Mo.  Pac  By.  Co^ 

Hntson  r.  King  (1894),  95  Ga.  271,  22  10  Mo.  App.  448;  Farris  r.  Joaea  112 

S.  £.  615;   Realty  Rerenne,  etc.  Co.  v.  Ind.  498;  Bidwell  p.  Babcock.  87  Csl  29 ; 

Farm,  etc.  Co.  (1900),  79  Minn.  465,  82  Tost  v.  Commeicial  Bk.  of  Santa  Aaa 

N.  W.  857.    In  this  last  case  the  court  94  Cal.  494;  Green  v.  Clifford,  94  CkL  49; 
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in  each  cause  of  action  need  not  necessarily  be  given  at  its  close ; 
it  is  sufficient  if  the  aggregate  amount  is  alleged  and  demanded 
at  the  end  of  the  complaint.^ 

§  467.  *  576.  Role  as  to  Statement  of  Same  Cause  of  Aotion  in 
Different  Coanta.  Since  the  reformed  pleading  requires  the  facts 
to  be  averred  as  they  actually  took  place,  it  does  not  in  general 
permit  a  single  cause  of  action  to  be  set  forth  in  two  or  more 
different  forms  or  counts,  as  was  the  familiar  practice  at  the 
common  law.  The  rule  is  undoubtedly  settled,  that,  under  all 
ordinary  circumsttoces,  the  plaintiff  who  has  but  one  cause  of 
action  will  not  be  suffered  to  spread  it  upon  the  record  in  differ- 
ing shapes  and  modes,  as  though  he  possessed  two  or  more  dis- 
tinct demands ;  and  when  he  does  so  without  special  and  sufficient 
reason,  he  will  be  compelled,  either  by  a  motion  before  the  trial 
or  by  an  application  and  direction  at  the  trial,  to  select  one  of 
these  counts,  and  to  abandon  the  others.^  It  is  certain  that 
different  causes  of  action  in  the  complaint  or  petition  must,  as 

Pennte  r.  HUdreth,  81  Cal.  127;  bnt  see  Ad.  827;  Goodrich  v,  Stanton  (1899),  71 

St.  Loaifl  Gas  Light  Co.  v,  St.  Louis,  86  Conn.  418,  42  Atl  74;  Freeman's  Appeal 

Mo.  495.    As  to  what  are  not  separate  (1899),  71  Conn.  708,  43  Atl.  185;  Oley  v. 

caases  of  action,  so  that  they  may  be  Miller  (1901),  74  Conn.  S04,  50  Atl.  744; 

stated  in  one  connt,  see  Rajan  v.  Day,  Wehmhoff  v,  Rutherford  (1895),  98  Ky. 

46  Iowa,  239  (two  promissory  notes,  sed  91,  32  S.  W.  288. 

qu.)  ;  State  v.  Milwaukee,  L.  8.  A  W.  Ry.         The  practice  of  setting  out  the  facts  in 

Co.,  45  Wis.  579  (distinct  grounds  of  for^  different  form  in  the  several  counts  to 

feitnre).  meet  the  exigencies  of  proof,  has  been 

^  Spears  v.  Ward,  48  Ind.  541 ;  Blan-  held  proper  in  the  following  cases :  £s- 

chard    v.   Jefferson,    28   Abb.   N.    Cas.  trella  Vineyard  Co.  v.  Butler  (1899),  125 

236.  Cal.  232,  57  Pac.  980;  Rucker  i;.   Hall 

[It  is  held  in  Connecticut  that  good  (1895),  105  Cal.  425,  38  Pac.  962;  Bern- 
pleading  requires  the  claim  or  claims  for  stein  v.  Downs  (1896),  112  Cal.  197,  44 
reliefy  no  matter  how  many  counts  there  Pac.  557 ;  Stockton,  etc  Works  v.  Glens 
may  be,  to  be  set  out  at  the  end  of  the  Falls  Ins.  Co.  (1898),  121  Cal.  167,  53 
entire  complaint:  Goodrich  v.  Stanton  Pac.  565;  Rinard  t7.  Omaha,  etc.  Ry. 
(1899),  71  Conn.  418,  42  Atl.  74;  Baxter  Co.  (1901),  164  Mo.  270,  64  S.  W.  124; 
r.  Camp  (1898),  71  Conn.  245,  41  Atl  803.  WiUard  v.  Carrigan  (1902),  Ariz.,  68  Pac. 
In  support  of  the  rule  stated  in  the  text  538;  Armstrong  v.  Penn  (1898),  105  Ga. 
see  H.  B.  Claflin  Co.  v.  Simon  (1898),  18  229.  31  S.  E.  158;  Cawker  City  Bank 
Utah,  153,  55  Pac.  376.^  v,  Jennings  (1893),  89  la.  230,  56  N.  W. 

'  [[In  support  of  this  proposition,  see  494. 
Reed  v.  Poindexter  (1895),  16  Mont.  294,  Cawker  City  Bank  v,  Jennings  (1893), 
40  Pac.  596;  Leonard  v.  Roberts  (1894),  89  la.  230,  56  N.  W.  494:  The  first  count 
20  Colo.  88, 36  Pac.  880 ;  Bassett  v.  Shares  of  plaintiff's  petition  declared  on  a  promis- 
(1893),  63  Conn.  39,  27  Atl.  421 ;  Palmer  sory  note  executed  by  defendant  to  plain- 
r.  Hartford  Dredging  Co.  ( 1900),  73  Conn.  tiff.  The  second  count  expressly  purported 
182, 47  AtL  125 ;  Finken  v.  Elm  City  Brass  to  set  up  the  same  cause  of  action,  and  de- 
Co.  (1900),  73  Conn.  423,  47  Atl.  670;  dared  on  money  advanced  and  loaned  to 
Brown  o.  Wilcox  (1900),  73  Conn.  100, 46  the  defendant.     Held,  that  the  second 
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a  general  rule,  imply  as  many  distinct  causes  of  action  actually 
held  or  claimed  to  be  held  by  the  plaintiff.^  It  cannot  be  said, 
however,  that  this  rule  is  absolutely  inflexible.  As  it  is  one  of 
convenience  simply,  it  must  sometimes  yield  to  the  demandB  of 
justice  and  equity.  Under  peculiar  circumstances,  when  the 
exact  legal  nature  of  the  plaintiff's  right  and  of  the  defendant*!} 
liability  depends  upon  facts  in  the  sole  possession  of  the  defend- 
ant, and  which  will  not  be  developed  until  the  trial,  the  plaintiff 
may  set  forth  the  same  single  cause  of  action  in  varied  counts 
and  with  differing  averments,  so  as  to  meet  the  possible  proofs 
which  will  for  the  first  time  fully  appear  on  the  tiiaL  This 
proposition  is  plainly  just  and  right,  and  is  sustained  by  the 
authority  of  able  courts.^ 

§  46a  *  577.  Effect  of  Demurring  to  Entire  Complaint  vhen 
Made  up  of  Several  Counts.  Joint  Demurrers  by  Two  or  More 
Defendants.  When  a  complaint  or  petition  contains  two  or  more 
distinct  causes  of  action,  a  demurrer  to  it  as  a  whole,  or  to  all  or 
some  of  the  causes  of  action  jointly,  must  fail  and  be  overruled  if 
any  one  of  the  separate  causes  of  action  included  in  the  demurrer 
is  good;  and  the  same  rule  applies  to  separate  defences  in  an 
answer.^    The  defendant  should  never  demur  to  an  entire  com- 


count  did    not  set  np  a  new  cause  of 
action. 

Where  two  caoses  of  action  are  iden- 
tical, the  remedy  is  not  a  motion  for  an 
election  bat  a  motion  to  strike  out  as  sur- 
plusage: Pollock  V.  Whipple  (1895),  45 
Neb.  844,  64  N.  W.  210.J 

1  Stnrges  v.  Burton,  8  Ohio  St  215 ; 
Muzzy  V.  Ledlie,  23  MTis.  445;  Lackey 
v.  Vanderbilt,  10  How.  Pr.  155 ;  Nash  v. 
McCauley,  9  Abb.  Pr.  159;  Sipperly  v. 
Troy  &  B.  R.  Co.,  9  How.  Pr.  83 ;  Hillman 
V.  Hillman,  14  How.  Pr.  456 ;  Churchill  v. 
Churchill,  9  How.  Pr.  552 ;  Ford  v.  Mat- 
tice,  14  How.  Pr.  91 ;  Dunning  v.  Thomas, 
11  How.  Pr.  281;  Bishop  v.  Chicago  & 
N.  W.  Ry.  Co.,  67  Wis.  610. 

2  Whitney  ».  Chicago  &  N.  W.  Ry.  Co., 
27  Wis.  327,  340^42.  The  plaintiff  had 
shipped  wool  on  defendant's  road  for 
Chicago,  and  it  was  never  delivered.  He 
did  not  know  whether  it  had  been  lost  in 
the  transit,  or  had  been  burned  at  a  fire 
which  had  consumed  defendant's  ware- 
house in  Chicago.    He  therefore  set  forth 


in  his  complaint  two  distinct  eames  of 
action  —  ( I )  against  the  defendant  as  a 
common  carrier,  and  (2)  against  defend- 
ant as  a  warehouseman  —  for  the  negli- 
gent loes  of  the  goods.  This  manner  of 
pleading  was  held  proper  nndcr  the  cir- 
cumstances, and  the  pUdntiff  ooold  noc  be 
compelled  to  elect  on  the  trtaL  The  wob- 
ject  is  exhaustively  discnased  by  Dixon 
C.  J.,  pp.  340-342.  See  also  Smith  r. 
Douglass,  15  Abb.  Pr.  266;  Jooes  r. 
Palmer,  1  Abb.  Pr.  442.  And  as  foither 
examples,  Van  Brunt  v,  Mather,  48  Iowa. 
503;  Pearson  v.  Milwaukee,  etc  B.  Co., 

45  id.  497 ;  La  Pointe  T.  Sup.  v.  CMaDe^', 

46  Wis.  35 ;  Brinkman  v.  Hunter,  73  Mo. 
172;  Cramer  v.  Oppenstein,  16  Cola  50<: 
Manders  v.  Craft  (Cola  App.  1893),  33 
Pac.  Rep.  836;  Plnmmer  v.  Mold.  £2 
Minn.  15 ;  Hawley  9.  Wilkinson,  18  Xion 
525. 

«  Curtis  V.  Moore,  15  Wis.  134;  W- 
fersonville,  M.  &  I.  R.  Co.  r.  Va&cant,  40 
Ind.  233 ;  Heavenridge  p.  Mondy,  34  Ind. 
28;  Hale  v.  Omaha  NaL  Bank,  49  N.  T. 
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plaint  or  petition  consisting  of  several  distinct  causes  of  action, 
nor  to  two  or  more  causes  of  action  jointly,  unless  he  is  certain 
that  they  are  all  insufficient;  and,  under  all  circumstances,  it  is 
the  better  and  safer  practice  to  demur  in  express  terms  to  each 
separately,  for  each  will  then  stand  or  fall  upon  its  own  merits.^ 
The  same  rule  also  applies  to  a  demurrer  for  want  of  sufficient 
facts  by  two  or  more  defendants  jointly ;  it  will  be  overruled  as 
to  all  who  unite  in  it  if  the  complaint  or  petition  states  a  good 

626, 630;  Ward  v.  Gayer,  S  N.  Y.  S.  C.  58 ;  f  Raymond  v.  Wathen  (1895),  142  Ind- 

Alexander  v.  Thacker,  30  Neb.  614 ;  Pin-  367, 41  N.  £.  815 ;  Palmer  r.  Breed  (1896), 

kam  V.  Eaa  Claire,  81  Wis.  301 ;  Silvers  v.  Ariz.,  43  Pac.  219 ;  Mayor  v.  Smith  (1900), 

Junction  R.  Co.,  43  ind.  435, 442, 445.     In  1 1 1  Oa.  870.  36  S.  E.  955 ;  Harris  County 

the  last  case   the   qaeetion    arose  on  a  p.  Brady  (1902),  115  Ga.  767,42  S.  E.  71*; 

reply  which  contained  several  paragraphs  Pryor  v.  Brady  (1902),  115  Ga.  848,  42 

or  defences.     The  defendant   demurred  S.  E.  223 ;  Kearney  Stone  Works  v.  Mc^ 

a«  follows:  "Now  comes  the  defendant  Pherson  (1894),  5  Wyo.  178,36  Pac.  920; 

and   demurs   to   the  second,  third,  and  Florence  v.  Pattillo  (1898),  105  Ga.  577, 

fourth  paragraphs  of  the  plaintiff's  reply,  32  S.  E.  642  ;  Brake  v.  Payne  (1893),  137 

upon  the  following  grounds:   Fv^,  said  Ind.  479,37  N.  £.  140;  Rownd  v.  State 

second    paragraph    does  not  state  facts  '  (1898),  152  Ind.  39,  51  N.  E.  914 ;  A.  £. 

sufficient,  etc.;   second,  said  third  para-  Johnson  Co.  v.  White  (1899),  78  Minn, 

graph  does  not  state  facts,  etc. ;  third,  said  48,  80  N.   W.  838 ;    Barhre  v.  Goodale 

fourth  paragraph  does  not,"  etc.     This  (1896),  28  Ore.  465,  43  Pac.  378;  Asevado 

demurrer  was  held  to  be  joint,  and  not  v.  Orr  (1893),  100  Cal.  293,  34  Pac.  777; 

several;  and  the  rule  of  the  text  was  en-  Hurst  v.  Sawyer  (1894),  2  Okla.  470,  37 

forced.    The  opinion  carefully  discusses  Pac  817;  Uanenkratt  v.  Hamil(1900),  10 

the  question,  what  language  makes  a  de-  Okla  219,  61  Pac.  1050 ;  Carter  v.  Wann 

murrer  or  an  answer  joint,  and  what  sev-  (1899),  Idaho,    57    Pac.  314;    Corns  v. 

eral,  citing  on  this  topic  Lane  v.  State.  Clonser  (1893),  137  Ind.  201,  36  N.  E. 

7  Ind.  426 ;  Bamer  v.  Morehead,  22  Ind.  848 ;  Lake  Erie  &  W.  R.  R.  Co.  r.  Char* 

354 ;   Jewett  r.   Honey  Creek   Draining  man  (1903).  —  Ind.  — ,  67  N.  E.  923. 

Co.,  39  Ind.  245;  Parker  v.  Thomas.  19  It  was  held  in  Maynard  v.  Waidlich 

Ind.   213 ;   Fankboner  v.  Fankboner,  20  (1900),  156  Ind.  562,  60  N.  E.  348,  that  a 

Ind.  62;  Aiken  v,  Bmen,  21   Ind.   137;  demurrer  as  follows:    "The  defendant, 

Hume  V.  Dessar,  29  Ind.  112.    The  follow-  Harriet  Maynard,  demurs  to  the  second, 

ing  cases  are  further  illustrations  of  both  third,  and  fourth  paragraphs  of  plaintiff's 

branches  of  the  rule,  —  a  demurrer  to  all  reply  to  the  second  paragraph  of  the  an- 

the  causes  of  action  or  defences,  and  a  de-  swer  of  the  said  defendant,  and  says  that 

murrer  by  the  defendants  jointly :  Collier  neither  of  said  paragraphs  of  said  reply 

r.  Erwin,  2  Mont.  335 ;  Dann  v.  Gibson,  states  facts  sufficient  to  avoid  said  answer," 

9  Neb.  513 ;  Hyde  v.  Kenosha  Cy.  Sup.,  is  joint  and  not  several.]] 

43  Wis.  129;  American  Button-hole,  etc.  ^  Durkee  v.  City  Bk.  of  Kenosha,  13 

Co.  V.  Gnmee,  44  id.  49 ;  Lamon  >».  Hackett,  Wis.  216,  222 ;  Terre  Haute  &  L.  R.  Co.  v. 

49  id.  261 ;  Schiffer  v.  Eau  daire,  51  id.  Sherwood,  132  Ind.  129 ;  Glass  w.  Murphy 

385 ;  Stanford  i;.  Davis,  54  Ind.  45 ;  Wil-  (Ind.  App.  1892),  30  N.  E.  Rep.  1097. 

kerson  r.  Rust,  57  id.  172;   Romine  v.  (^But  a  demurrer  does  not  lie  to  a  single 

Romine,  59  id.  346;    Price  v.  Sanders,  paragraph  of  a  compUint  unless  it  purports 

60  id.  310;  Carter  v.  Zenblin,  68  id.  436 ;  •  to  present  a  complete  cause  of  action  : 

Farman  9.  Chamberlain,  74  id.  82 ;  Shafer  Lowman   v.  West  (1894),  8  Wash.  355, 

V.  State,  49  id.  460,  and  cases  cited ;  Kelsey  36  Pac.  268-3 
9.  Henry,  48  id.  37. 
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cause  of  action  against  even  one  of  them.^    A  different  mlei 
however,  prevails  in  some  States.* 

§  469.  *  578.  AdmiMlon  by  Failure  to  deny.  It  is  expressly 
provided  in  all  the  codes,  that  material  allegations  of  the  com- 
plaint or  petition  not  controverted  by  the  answer  are  admitted, 
and  they  need  not  be  proved ;  the  same  is  of  course  true  of  aver- 
ments  expressly  admitted.  A  denial  of  the  legal  conclusion, 
such  as  the  indebtedness,  while  the  answer  is  silent  with  respect 
to  the  issuable  facts  from  which  the  conclusion  follows,  is  a  mere 
nullity,  and  raises  no  issue.'  What  averments  are  material,  and 
are  thus  admitted  unless  controverted,  is  a  question  of  law  to  be 
decided  by  the  court,  and  not  by  the  jury.*  The  result  jost 
mentioned  does  not  arise  from  a  failure  to  deny  immaterial  alle- 
gations ;  such  statements  are  not  issuable,  and  their  truth  is  not 
conceded  for  the  purposes  of  the  trial  by  the  defendant's  neglect 


^  McGonigal  v.  Colter,  32  Wis.   614;  ally,  to  the  firat,  second,  and  thinl 

Webster  v.  Tibbits,  19  Wis.  438;  Shore  v. .  graphs  of  the  complaint*  and  to  each  of 

Taylor,  46  Ind.  345 ;  Owen  c.  Cooper,  46  them  separately,''    held,  that  it  is  a  aepa- 

Ind.  524.    See  also  Benedict  v,  Farlow,  rate  demarrer  as  to  the  paiagiapha  of  the 

Ind.  App.  160;  Conant   v.  Barnard,  103  complaint  bat  joint  as  to  the  parties,  cit- 

N.  C.  315;  Mnrdock  v.  Cox,  118  Ind.  266.  ing  Carver  v,  Canrer,  97  Ind.  497:  kxm- 

[Hirsheld  v.  Weill  (1898),  121  Cal.  13,  strong  v.  Dunn  (1895),  143  Ind.  433,  41 

53  Pac.  402 ;  Dalryrople  v.  Secnrity  Loan  N.  £.  540. 

Co.  (1900),  9  N.  D.  306,  83  N.  W.  245;  A  separate  demarrer  by  one  of  aereial 
Mark  Paine  Lnmber  Co.  v.  Improvement  joint  defendants  most  be  considered  ss 
Co.  (1896),  94  Wis.  322,  68  N.  W.  1013;  thongh  the  demarrant  were  the  sole  de- 
Miller  V.  Rapp  (1893),  135  Ind.  614,34  fendant:  Frankel  v.  Garrard  (1903),— 
N.  E.  981 ;  Frankel  v.  Garrard  (1903),  —  Ind.  — ,  66  N.  £.  687 ;  Commings  r.  Town 
Ind.  — ,  66  N.  E.  687;  Evans  v.  Fall  of  Lake  Realty  Co.  (1893),  86  Wisw  38X, 
River  Coanty  (1896),  9  S.  D.  130, 68  N.  W.  57  N.  W.  48  ] 

195 ;  Palmer  v.  Bank  of  Znmbrota  (1896),         ^  Wood  v,  Olney,  7  Nev.  109.   The  dc- 

65  Minn.  90,  67  N.  W.  893 ;  Bnrr  v.Brant>  mnrrer  was  sastained  as  to  some,  and 

ley   (1893),  40  S.   C.  538,  19  S.  E.  199;  overruled  as  to  the  others. 
8tahn  v.  Catawba  MUls  (1898),  53  S.  C.  >  Skinner  v.  Clate,  9  Kev.  342;  Jen- 

519,  31  S.  E.  498;  Asevado  v.  Orr  (1893),  kins  v,  N.  C.  Ore  Dressing  Co^  65  N.  C. 

100    Cal.   293,  34  Pac.    777 ;    Rogers    v.  563.    See  also  TrapnaU  o.  HiU,  31  ArL 

Schalenbnrg  (1896),  111  Cal.  281, 43  Pac.  345 ;  Mohr  v.  Barnes,  4  CoL  350;  Dole  r. 

899,  citing  the    text;    Stiles  v.  City  of  Barceigh,  I  Dak.  227;  Kansas  CHj  Hotel 

Gathrie  (1895),  3  Okla.  26,41  Pac.  383;  Co.   r.  Saner,   65  Mo.  279;    Bonham    r. 

Neal  V.  Bleckley  (1897),  51  S.  C  506,  29  Craig,  84  N.  C.  221 ;  Bensley  v.  McMil- 

8.  E.  249.  Ian,  49  Iowa,  517;   Alston  r.  Wibon,  44 

And  similarly,  a  joint  motion,  if  not  id.    130;   Fellows  v.    Webb,  43  id.  133; 

good  as  to  all,  shonld  be  dismissed :  Leon-  Blake  v.  Johnson  Cy.  Com'rs,  etc^  18  Kaa. 

hardt  v.  Citizens'  Bank  (1898),  56  Neb.  38,  266 ;  Wands  v.  School  DisL,  19  id.  204: 

76  N.  W.    472 ;    Cortelyon  v.  McCarthy  Marray  r.  N.  Y:  L.  Ina  Co.,  85  N.  Y.  236. 

(1898),  53  Neb.  479, 73  N.  W.  921 ;  Carson  239 ;  Lange  r.  Benedict,  73  id.  12 ;  Marsh 

«.  Fears  (1893),  91  Ga.  482.  17  S.  E.  342.  v.  Pngh,  43  Wis.  507  ;  Tracy  v.  Craig,  55 

Where     several     defendants     demar  Cal.  91. 
'*  jointly,  as  well  as  separately  and  sever-         *  Becker  v.  Crow,  7  Bosh,  I96l 
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to  controvert  them.  In  this  class  are  included  all  species  of  im- 
material and  non-issuable  matter,  such  as  details  of  evidence, 
conclusions  of  law,  and  averments  of  time,  place,  value,  amount, 
and  the  like,  in  all  ordinary  circumstances.^  An  important 
question  presents  itself  in  this  connection  as  to  the  effect  of  a 
qualified  admission  contained  in  the  defendant's  answer,  and  the 
decisions  in  respect  to  it  are  somewhat  conflicting.  The  rule  is 
settled  by  one  group  of  cases,  that  when  the  answer  expressly 
admits  certain  material  averments  of  the  complaint  or  petition, 
but  at  the  same  time  accompanies  this  concession  with  the  state- 
ment of  affirmative  matter  in  explanation  and  qualification  by  the 
way  of  defence,  the  plaintiff  may  avail  himself  of  the  admissions 
without  the  qualifications ;  he  is  not  bound  to  take  the  defend- 
ant's entire  statement ;  he  is  freed  from  the  necessity  of  proving  * 
his  own  averments  that  are  admitted,  while  the  defendant  must 
prove  those  which  he  sets  up.^  Other  cases  seem  to  lay  down 
a  different  rule,  denying  to  the  plaintiff  the  full  benefit  of  the 
admission,  and  requiring  him  to  accept  it,  if  at  all,  with  the 
defendant's  qualifying  matter.*  When  different  defendants  have 
put  in  separate  answers,  an  admission  by  one  cannot  be  used 
against  the  others ;  ^  and  the  same  doctrine  extends  to  separate 
defences  of  one  party  in  a  single  answer;  the  admissions  in  a 
defence  of  confession  and  avoidance  do  not  overcome  the  effect 
of  a  denial  contained  in  another.^ 

§  470.    *579.    Defective    Complaint    Aided    by    Avermenta    in 

Answer.  A  defective  complaint  or  petition  may  be  supple- 
mented, and  substantial  issues  may  thus  be  presented  by  the 
answer  itself.^    When  the  plaintiff  has  failed  to  state  material 

1  Doyle  V.  Franklin,  48  Cal.  537,  539;  19  Wig.  350;  Farrell  v.  Hennesy,  21  Wis. 

Gates  V.  Salmon,  46  Cal.  361,  379  (eri-  632. 

dence) ;  Chicago  &  S.  W.  R.  Co.  v.  N.  W.         •  Troy  &  R.  R.  Co.  t?.  Kerr,  17  Barb. 

U.  Packet   Co.,  38  Iowa,  377,  382  (Talne  581.    As  to  the  effect  of  admissions,  see 

of  goods) ;  People  V.  Marlboro' H.  Com'ra,  also  Simmons   v.  Law,  8  Boew.  213;  3 

54    N.  T.  276,  279  (conclosion  of  law).  Keye8,217  ;  Paige  t;.  WUlett,  38  N.  Y.31 ; 

See  also  Sands  v,  8t  John,  36  Barb.  628 ;  Tell  v.  Beyer,  38  N.  T.  161 ;  Robbins  v. 

23  How.  Pr.  140 ;  Fry  v.  Bennett,  5  Sandf.  Codman,  4  E.  D.  Smith,  325. 
54 ;  Newman  9.  Otto,  4  Sandf.  668 ;  Oechs         «  Swift    v.   Kingsley,    24  Barb.  541; 

V.  Cook,  3  Duer,  161 ;  Harlow  v.  Hamil-  Troy  &  R.  R.  Co.  v.  Kerr,  17  Barb.  581, 

ton,  6  How.  Pr.  475 ;  Connoss  v.  Meir,  2  599. 

E.  D.  Smith,  314 ;  Mayor,  etc.  of  Albany         ^  Vassear  v.  Livingston,  13  N.  Y.  256 ; 

V.  Cunliff,  2  N.  Y.  165,  171.  4  Dner,  285  ;  Ay  res  v.  Covill,   18  Barb. 

»  Dickson  ».  Cole,  34  Wis.  621,  626,  264;  9  How.  Pr.  573. 
627  ;  Sexton  v.  Rhames,  13  Wis.  99  ;  Hart-         ^  [[State  ex  rel.  v.  Tham  (1898),  Idaho, 

well  V.  Page,  14  Wis.  49 ;  Ortou  v.  Noonan  55  Pac.  858.    But  a  complaint  demurred 
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facts,  SO  that  no  cause  of  action  is  set  forth,  but  these  very  factt» 
are  supplied  by  the  averments  of  the  answer,  the  omission  i2» 
immaterial,  and  the  defect  is  cured.^  This  rule  should  properly 
be  confined  to  the  case  where  the  answer  affirmatively  alleg^es  the 
very  fact  that  is  missing  from  the  complaint;^  but  it  has  in  some 
instances  been  enforced,  although  the  answer  simply  contained  a 
denial  of  the  necessary  fact  which  should  have  been  averred  faj 
the  plaintiff.^    A  statement  in  the  reply,  however,  of  a  fact  which 


to  ore  tenns  at  the  trial  cannot  be  aided  by 
the  answer :  Wisoonsin  Lakes  Ice  Co.  v. 
Ice  Co.  (1902),  115  Wis.  877, 91  N.  W.  988. 

In  Shnte  v.  Aostin  (1897),  120  N.  C. 
440, 27  S.  £.  90,  the  court  said :  "  The  doc- 
trine of  aider  can  only  be  invoked  in  aid 
of  a  defective  statement  of  a  good  cause 
of  action ;  bnt  cannot  be  osed  to  aid  the 
statement  of  a  bad  or  defective  cause  of 
action."  See  also  Harrison  v.  Garrett 
(1903),  132  N.  C.  172,  43  S.  E.  594. 

1  [Ricketts  v.  Hart  (1899),  \hO  Mo.  64, 
51  S.  W.  825;  Doemer  v.  Doemer  (1901), 
161  Mo.  407, 61  S.  W.  802 ;  Casler  i;.  Chase 
(1901),  160  Mo.  418,  60  S.  W.  1040;  Og- 
den  V.  Ogden  (1894),  60  Ark.  70,  28  S.  W. 
796;  Ware  v.  Long  (1902),  Ky.,  69  S.  W. 
797 ;  Louisville,  etc.  R.  R  Co.  v.  Pittman 
(1901),  Ky.,  64  S.  W.  460;  Daggett  v. 
Gray  (1895),  110  Cal.  169,  42  Pac  568; 
Shively  v.  Semi-Tropic  Land  Co.  (1893), 
99  Cal.  259,  33  Pac.  848,  quoting  the  text ; 
Crowder  v.  McDonnell  (1898),  21  Mont 
367,  54  Pac.  43 ;  Beel)e  v.  Latimer  (1899), 
59  Neb.  305,  80  N.  W.  904 ;  Hess  v,  Adler 
(1900),  67  Ark.  444,  55  S.  W.  843 ;  RaU- 
tray  Officials,  etc.  Ass'n.  v.  Dnimmond 
(1898),  56  Neb.  235,  76  N.  W.  562. 

Where  a  material  fact  is  omitted  from 
a  complaint,  and  such  fact  is  found  in  a 
special  finding,  this  will  not  cure  the  com- 
plaint: Goodwine  v.  Cadwallader  (1901), 
158  Ind.  202,  61  N.  E.  939;  Cleveland, 
etc.  Ry.  Co.  i;.  Parker  (1899),  154  Ind.  153, 
56  N.  £.  86. 

Where  a  complaint  states  facts  only 
iuferentially,  an  admission  of  such  facts 
iu  the  answer  will  be  considered,  for  juris- 
dictional purposes,  in  aid  of  the  complaint : 
Lockhart  v.  Bear  (1895),  117  N.  C.  298, 
23  S.  E.  484.  Where  defendant,  by  its 
answer,  shows  that  it  understands  the 
nature  of  a  claim  set  forth  defectively  iu 
the  complaint^  there  ia  no  reason  why  it 


should  be  surprised  or  injured  by  trjing 
the  issues  raised  by  the  plesulings :  Whito- 
ley  v.  Southern  Ry.  Co.  (1896),  119  N.  C- 
724,  25  S.  E.  IOI8.3 

>  pn  Vanalstine  v.  Whelan  (1901),  1S5 
Cal.  232, 67  Pac.  125,  a  material  avenneat 
was  omitted  in  the  complaint,  and  a  deoial 
of  the  said  omitted  averment  was  con- 
tained in  the  answer.  It  was  claimed  hj 
the  plaintiff  that  the  defect  was  cored  by 
the  answer.  The  court  said :  "  The  prin- 
ciple is,  that  an  omission  of  a  mafeeiial 
fact  is  cured  by  the  express  averment  of 
that  very  fact  in  the  defendant's  pleadingii 
But  there  ia  nothing  of  the  kind  in  the 
case  at  bar.  The  contention  of  respoD- 
dent  rests  on  the  fact  that  defendants, 
iu  their  answers,  say,  among  other  thiBg^ 
that  the  plaintiff  was  not  the  owner  or  en- 
titled to  the  possession  of  the  goods  at  tbe 
time  alleged  in  the  complaint,  'or  at  any 
other  time,'  which,  it  is  said,  indaded  the 
time  of  the  commencement  of  the  aoboa. 
Bnt  that  is  the  very  convene  of  the  aver* 
ment  which  respondent  ought  to  have 
made  in  his  complaint,  —  namely,  that  at 
the  time  of  the  commencement  of  the  ac- 
tion he  tcoM  the  owner,  etc.  The  jodj^ 
ment  mnst  therefore  be  reversed  for  the 
insnfficiAncy  of  the  complaint.'*  See  akk; 
Windsor  0.  Miner  (1899),  124  Cal.  49S,  57 
Pac.  386.  Both  these  cases  seem  at  vari- 
ance with  Vance  r.  Anderson  (1896),  113 
CaL  532. 45  Pac.  816.  In  Nye  v.  Bill  Nye 
Mining  Co.  (1903),  42  Ore.  560,  71  Ftac 
1043,  it  was  held  that  an  amtwer  consist- 
ing of  specific  denials  only  cannot  aid  a 
complaint.^ 

*  Dayton  Ins.  Co.  v.  Kelley,  24  Ohio 
St.  345,  357 ;  Miller  v.  White,  6  N.  T. 
S.  C.  255 ;  Garrett  r.  Trotter.  65  N.  C 
430,  432;  Bate  v.  Graham,  U  N.  T.  237; 
Ix>uisvine  &  P.  Canal  Co.  v.  Murphy,  9 
Bush,  522,  529   (a  simple  denial  in  the 
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ought  to  have  been  alleged  in  the  complaint  or  petition,  is  not 

sufficient,  and  does  not  cure  the  defect.  ^ 

§  471.  *  580.  Prayer  for  Relief.^  The  pi*ayer  for  relief  is  gen- 
erally regarded  as  forming  no  part  of  the  cause  of  action,^  and  as 
having  no  effect  upon  it,  and  as  furnishing  no  test  or  criterion 

answer);  bot  see  Scofield  d.  Whitelegge,  ter-claim:  Gaskins  v.  Davis  (1894),   115 

49  N.  Y.  259,  261,  which  expressly  hulds  N.  C.  85,  20  S.  £.  188. 

that  a  denial  merely  in  the  answer  is  Bnt  in  Water  Supply,  etc  Co.  v.  Lari- 

not  sufficient;  Shartle  i;.  Minneapolis,  17  mer,  etc  Co.  (1898),  25  Colo.  87,  53  Pac 

Minn.  308,  312.    See  also  De  la  Mar  v,  386,  the  court  said:  "A  defective  com- 

finrd,  4  Col.  442;  Herschfield  v.  Aiken,  plaint  may  be  aided,  and  omissions  snp- 

3  Mont.  442 ;  Haggard  v.  Wallen,  6  Neb.  plied,  by  the  answer,  or  an  allegation  in 

271;  Worthley's   Adm.  v.  Hammond,  13  the  replication,  if  acquiesced  in^'Q 

Bush,  510;  Qoaid  v.  Cornwall,  13  id.  601 ;  ^  [^arwell  Co.  v.  Lykins   (1898),  59 

Howland  Coal,  etc  Works  v.  Brown,  13  Ean.  96,  52  Pac.  99  3 

id.    681;  Grigsby  v.  Barr,    14    id.  330;  '  [The  relief  to  be  granted  depends  upon 

Pearce  v.  Mason,  78  N.  C.  37 ;  Goff  v.  the  facts  alleged  and  proved  and  not  upon 

Outagamie  Cy.  Sup.,  43  Wis.  55 ;  Kretser  the  prayer  for  relief :  Dennison  v.  Chap- 

r.  Carey,  52  id.  374;    Wiles  v.  Lambert,  man  (1895),  105  Cal.  447,  39  Pac  61 ;  Ru- 

66  Ind.  494;  Allen  v.  Chouteau,  102  Mo.  tenic  v.  Hamaker  (1902),  40  Ore.  444,  67 

309 ;  Donaldson  v.  Butler  Cy.,  98  Mo.  163  ;  Pac  192 ;  Hendon  i;.  North  Carolina  R.  U. 

Henry  v.  Sneed,  99  Mo.  407 ;   Cohen  v.  Co.  (1900),  127  N.  C.  110,  37  S.  £.  155; 

Knox,  90  Cal.  266;  Hegard  r.  Cal.  Ins.  Adams  v.  Hayes  (1897),  120  N.  C.  383,  27 

Co.  (Cal.,  June,  1886),  11  Pac  Rep.  594;  S.  £.  47  ;  Gillam  v.  Life  Ins.  Co.  (1897), 

Schenk  v.  Hartford  F.  Ins.  Co.,  71  Cal.  121  N.  C  369,  28  S.  E.  470;  Stubblefield 

28;   Cohu    V.   Hnsson,  113   N.  Y.    662;  v.  Gadd  (1901),  112  Ia.681,  84  N.  W.  917  ; 

Sengf elder  v.  Mut.  Ins.  Co.  of  N.  Y.,  31  McClure  v.  La  Plata  County  (1896),  23 

Pac.  Rep.  (Wash.,  1893)428.  Colo.  130,  46  Pac.  677;  Miller  v.  Knpp 

QVance  v,  Anderson  (1896),  113  Cal.  (1893),  135  Ind.  614,  34  N.  £.  981 ;  State 
532,  45  Pac.  816;  City  of  Louisville  v.  ex  rel.  v.  Horton,  etc.  Co.  (1901),  161  Mo. 
Snow's  Adm'r  (1900),  107  Ky.  5-36,  54  664,61  S.  W.  869;  Sherrin  w.Flinn  (1900), 
S.  W.  860;  Main  v.  Ray  (1900),  Ky.,  57  155  Lid.  422,  58  N.  E.  549;  French  v. 
S.  W.  7 ;  Western  Union  Tel.  Co.  v.  Par-  Woodruff  (1898),  25  Colo.  339,  54  Pac 
sons  (1903),  Ky.,  72  S.  W.  800.  An  an-  1015;^ohnson  v.  Polhemus  (1893),  99  CaL 
swer  which  assumes  that  the  complaint  240,38  Pac  908  (in  an  equity  case);  Klein- 
contains  an  allegation,  supplies  the  omis-  schmidt  v.  Steele  (1894),  15  Mont.  181,  38 
sion  of  it:  Lynch  v.  Bechtel  (1897),  19  Pac  827  (in  an  equity  case);  State  ex  rel. 
Mont.  548,  48  Pac  1112.  And  where  a  v,  Tooker  (1896),  18  Mont.  540,  46  Pac. 
complaint  is  merely  ambiguous,  an  answer  530  (in  an  equity  case) ;  Toy  v.  McHugh 
which  clears  up  the  ambiguity  cures  the  (1901),  62  Neb.  820,  87  N.  W.  1059;  Tup- 
defect:  Hamilton  v.  Great  Falls  Ry.  Co.  ping  v.  Parish  (1897),  96  Wis.  378,  71 
(1895),  17  Mont.  334,  42  Pac.  860]  N.  W.  367. 

1  Webb    V.    Bidwell,    15    Minn.  479,  A  general  prayer  for  relief  is  sufficient 

485.  to  warrant  the  court  in  granting  any  relief 

QBut  where  plaintiff  omitted  certain  consistent  with   the  pleadings  and    evi- 

essential  allegations  from  his  petition,  and  dence :  Mackay  v.  Smith  ( 1902),  27  Wash. 

defendant   alleged   the  absence  of  such  442 ;  67  Pac.  982 ;  Dormitzer  v.  German 

omitted  facts,  and  plaintiff  filed  a  reply  Savings  Bank  (1900),  23  Wash.  132,  C2 

denying  the  averments  of  the  answer,  an  Pac.  862 ;  Yarwood  v.  Johnson  (1902),  2'J 

issue  was  thereby  raised  as  to  the  omitted  Wash.  643,  70  Pac  123 ;  Kelley  r.  Wehn 

facts:  Chesapeake  &  Ohio  R.  R.  Co.  v.  (1902),  63  Neb.  410,  88  N.  W.  682;  Uees 

Thieman  (189.5),  96  Ky.  507,  29  S.  W.  357.  v.   Shepherdson   (1895),  95    la.  431,   64 

So,  also,  a  reply  may  aid  a  defective  coun-  N.  W.  286  (in  an  equity  case) ;  Hession  v. 
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by  which  its  nature  may  be  determined.^    This  prevailing  view 

Linastruth  (1895),  96  la.  483,  65  N.  W.  u.  Witte  (1901),  110  Wis.  545,  86  K.  W. 

S99  (in  an  equitj  case) ;  McHagh  v.  Lonis-  173;   Allen  v.  Fnwley  (1900),  106  Wk. 

ville  Bridge  Co.  (1901),  Kj.,  65  S.  W.  456.  638,  82  N.  W.  593 ;  Howard  r.  Seattle  KaL 

See,  however,  Schmitt  v.  Schneider  (1899),  Bank  (1894),  10  Wash.  280, 38  Pac  1040; 

109  6a.  628,  35  S.  £.  145;  Hairalaon  v.  Laird-Norton  Co.9.Herker  (1895),  6  &D. 

Carson  (1900),  111  6a.  57,36  S.  £.  319;  509,  62  N.  W.  104;   Level  Land  Col  r. 

Steed  V.  Savage   (1902),  115  6a.  97,  41  Sivyer  (1901),  US  Wis.442,  88  N.  W.317; 

S.  £.  272.  Uadson  o.  Archer  (1893)  4  S.  D.  128,  55 

A  defective  prayer  for  relief  is  not  a  N.  W.  1099;  Crosaen  i*.6Tandy  (1902),  4S 

ground  for  demorrer :  Mc6illivra7  r.  Mo-  Ore.  282,  70  Pac.  906.     Cntfrn,  Seals  r. 

6Ulivray  (1896),9  S.D.  187, 68  N.  W.316;  Angnsta  Ry.  Co  (1897),  102  Ga.  817.  29 

Levy  V.  Noble  (1902),  135  Cal.  559, 67  Pac.  8.  E.  116. 

1033.  In   Brown  v.  Iowa  Legion  of  Honoir 

The  entire  omission  of  any  prayer  for  (1899),  107  la.  439,  78  N.  W.  73,  it  was 

relief  woold  not  subject  the  petition  to  a  held  that  a  relief   not  included  in  tlis 

general  demurrer:  Fox  v.  6raves  (1896),  prayer  must  be  denied.    See  also  Niebuii 

46   Neb.  812,   65   N.   W.  887.      But  in  &  Shepard  Co.  v.  Wiedemann  (1898),  72 

Chicago,  B.  &  Q.  R.  R.  Co.  v.  Martelle  Minn.^344,  75  N.  W.  208,  where  the  same 

(1902),  ^  Neb.  — ,  91  N.  W.  364,  the  court  rule  substantially  was  applied,  tlion^  the 

suggested  a  qucere  whether  such  a  com-  court  sought  to  make  a  distinction.    See 

plaint  would  sustain  a  verdict  and  judg-  also  Bank  of  California  v.  Dyer  (189C),  14 

ment.    "  A  prayer  for  judgment  is  only  a  Wash.  279,  44  Pac  534;  Oveietieet  r. 

matter  of  form:"  Carson  i*.  Butt  (1896),  Citizens'  Bank  (1903),  12  OUa.  383,  72 

4  Okla.  133,  46  Pac.  596.  Pac.  379. 

A  complaint  is  not  demurrable  when  Costs  need  not  be  aaked  for  in  the  petS- 

its  allegations  show  that  the  plaintiff  is  tion :  Reed  v.  Corrigan  (1901),   114  la 

entitled  to  some  relief^  thongii  not  to  the  638,  87   N.  W.  676.    The  prayer  of  the 

relief  prayed  for :  Conner  v.  Ashley  ( 1897 ),  complaint  in  Johns  v.  Northwestern  Relief 

49  S.  C.  478,  27  S.  E.  473 ;  Kenaston  o.  Ass'n  (1894),  87  Wis.  Ill,  58  N.  W.  7S, 

Lurig    (1900),  81    Minn.  454,  84  N.  W.  was  held  so  ambiguous  as  to  be  subject 

323;  Morey  o.  City  of  Dulnth  (1897),  69  to  a  motion  to  make  more  definite  aaJ 

Minn.  5,  71  N.  W.  694;  Whitehead  o.  certain.   Alternative  reliefs  may  be  prayed 

Sweet  (1899),  126  Cal.  67,  58  Pac  376.  for:  6rant  v.  6rant  (1893),  53  Minn.  ISI. 

But  not  so  when  only  nominal  damages  54  N.  W.  1059.^ 

could  be  recovered  and  a  judgment  for  ^  6oodall  v.  Mopley,  45  Ind.  355,  359 : 

nominal  damages  would  not  carry  costs :  Lowry  v.  Dntton,  28  Ind.  473 ;  Bennett  r. 

Kenyon  t;.  West.  Union.  Tel.  Co.  (1893),  Preston,  17  id.  291;  Cincinnati  4  C  R 

100  Cal.  454, 35  Pac.  75.   Contra,  Copeland  Co.  v.   Washburn.  25  id.  259;  Hale  r. 

V.  Cheney  (1902),  1166a  685,  43  S.  E.  59.  Omaha  Nat.  Bank,  49  N.  T.  626,  631. 

The  amount  in  controversy  is  deter-  This  doctrine  cannot,  of  course,  be  tree 

mined  by  the  allegations  of  the  complaint,  in  the  one  or  two  States  whose  codes 

not  by  the  prayer  for  judgment :  Town  of  provide  for  a  demnrrer  when  the  bet* 

Central  City  v.  Treat  (1897),  101  la.  109,  alleged  show  that  the  plaintiff  u  Mf  <«- 

70  N.  W.  110.  lAnd,  similarly,  the  alle-  titled  to  the  relief  demanded  in  kis  pHkim 

gations,  not  the  prayer,  determine  the  or  complaint.    For  further  illostratioBS  i^f 

question  of  jurisdiction:  Sams  Car  Coupler  the  general  rule  that  the  relief  actually 

Co.  17.  League  (1898),  25  Colo.  129,  .54  Pac.  granted  after  a  trial  depends  upon  the 

642  ;\/Lelmhardt  v,  Jennings   (1897),  119  facts  properly  alleged,  and  not  upon  the 

Cal.  192,  48  Pac.  56 ;  Prince  v.  Takash  prayer,  see  Shilling  v.  Rominger,  4  CoL 

(19a3),  75  Conn.  616,  54  AtL  1003.  100;  Radford  r.  So.  Mnt.  L.  Ins.  Co.,  12 

A  prayer  for  exccHsive  relief  does  not  Bush,  434 ;  First  Div.  St.  Panl  &  Pk.  R. 

render  the  complaint  demurrable :  Siegel  Co.  0.  Rice,  25  Minn.  278 ;  Saline  Co.  r. 

i;.  Town  of  Liberty  (1901),  111  Wi.s.  470,  Sappington,  64  Mo.  72;  Ma  Valley  Laal 

87  N.  W.  487 ;  Citizens'  Loan  &  Trust  Co.  Co.  v,  Bushneil,  11  Neb.  192;  Gilmaa  r 
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was  well  expressed  by  a  recent  decision  of  the  New  York  Court 
of  Appeals  in  language  which  I  quote :  *'*'  The  relief  demanded  by 
no  means  characterizes  the  action,  or  limits  the  plaintiff  in  respect 
to  the  remedy  which  he  may  have«  If  there  be  no  answer,  the 
relief  granted  cannot  exceed  that  which  the  plaintiff  shall  have 
demanded  in  his  complaint*'  But  the  fact,  that  after  the  allega- 
tion of  the  facts  relied  upon  the  plaintiff  has  demanded  judgment 
for  a  sum  of  money  by  way  of  damages,  does  not  preclude  the 
recoTery  of  the  same  amount  upon  the  same  state  of  facts  by  way 
of  equitable  relief.  The  relief  in  the  two  cases  would  be  pre- 
cisely the  same ;  the  difference  would  be  formal  and  technical. 
If  every  fact  necessary  to  the  action  is  stated,  the  plaintiff  may 
even,  when  no  answer  is  put  in,  have  any  relief  to  which  the 
facts  entitle  him  consistent  with  that  demanded  in  the  com- 
plaint"^ Although  this  theory  has  been  accepted  by  most  of 
the  courts,  and  is  approved  in  numberless  cases,  at  least  one 
tribunal  of  high  character  has  suggested  that  the  prayer  for  relief 
may  be  properly  appealed  to  as  the  test  by  which  the  nature  of 
the  action  can  be  determined  in  all  cases  where  the  pleader  has, 
by  his  mode  of  alleging  the  facts,  left  his  intention  in  doubt.^ 
I  have  thus  discussed  and  stated  those  fundamental  principles 

Filmoie,  7  Ore.  374  ;  BaUe  v.  Mosslej,  >  Gillett  v.  Treganza,  13  Wis.  472,  475, 
13  S.  C.  439  ;  Dawson  v.  Graham,  48  per  Dixon  C.  J. :  "UD4er  oar  present  sjs- 
lowa,  378;  Herring  v.  Hely,  43  id.  157;  tern,  the  test  by  which  we  are  to  deter- 
Mackey  v.  Aner,  8  Hnn,  180;  Benedicts,  mine  the  character  of  actions  in  those 
Benedict,  85  N.  Y.  625 ;  Tewksbnry  v.  cases  where  the  facts  stated  indicate  two 
Schnlenberg,  41  Wis.  584 ;  Gibson  r.  Gib-  or  more  actions  must  be  the  relief  de- 
son,  46  id.  449 ;  Acker  v.  McCullongh,  50  manded.  We  may,  at  least,  safely  adopt 
Ind.  447 ;  Rogers  v.  Lafayette  Co.,  52  id.  this  rale  in  cases  of  donbt,  and  in  cas^s 
297;  Bonnell  v,  Allen,  53  id.  ISO;  Sohn  like  the  present,  where  the  pleader,  con- 
r.  Marion,  etc.  Co.,  73  id.  78 ;  Carpenter  ceiving  himself  entitled  to  prosecute  sev- 
V.  Brenham,  50  Cal.  549 ;  Hall  v.  Lonkey,  eral  actions,  has  so  stated  his  facts  as  to 
57  id.  80.  See  also  State  v.  Boone,  108  leave  it  nncertain  which  he  intended  to 
N.  C.  78 ;  Sannoner  v.  Jacobson,  47  Ark.  parsna" 

31;  Korrady  v.  L.  S.  &  M.  S.  Ry.  Co.,         [See  also  O'Brien  r.  Fitzgerald  (1894), 

131   Ind.  261 ;   Alworth  v.  Seymoar,  42  143  N.  T.  377,  38  N.  E.  371,  where  the 

Minn.  526 ;  Crosby  v.  Farmers'  Bk.,  107  coart  hold  that  the  prayer  for  relief  may 

Mo.  436;  Ross  v.  Parse,  17  Colo.  24.    In  be  looked  to  in  determining  whether  the 

jadgment  by  default  plaintiff  can  have  action  is  legal  or   equitable,  where  the 

no  ffreater  relief  than  is  demanded  by  the  facts  alleged  would  support  equally  an 

prayer :  Maxwell  v.  Dudley,  13  Bush,  403 ;  action  at  law  or  in  equity.    In  Georgia  it 

Hansford  r.  Holdam,  14  id.  210;  Peck  v.  is  held  that  the  prayer  for  relief  should 

N.  Y.  &  N.  J.  Ry.  Co.,  85  N.  Y.  246 ;  Bnl-  generally  be  considered  as  indicating  the 

lard  V.  Sherwood,  85  id.  253.  nature  of  the  action,  whether   legal  or 

^  Bradley  «.  Aldrich,  40  N.  Y.  504;  equitable:  Steed  v.  Savage   (1902),   115 

Hale  V.  Omaha  Nat.  Bank,  49  N.  Y.  626,  Ga.  97,  41  S.  E.  272.^ 
631,  per  Allen  J. 
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and  general  doctrines  of  the  reformed  pleading  which  are  cominon 
to  all  causes  of  action.  The  more  special  rules  which  prescribe 
the  manner  and  form  of  averring  particular  facts,  and  which 
determine  the  mode  of  alleging  the  various  causes  of  action  con- 
sidered separately  and  individually,  must  be  omitted  from  the 
present  volume.^     They  will  find  their  appropriate  place  in  the 

1  ^XeeeMity  and  Form  of  PartUfular  S.  D.  644,  86  N.  W.  650;  Schotz  b.  Mo- 

AUegatioiM.  ^^^te  (1895),  146  N.  Y.  137.  40  N.  K.  76.1 

The  author  did  not  undertake  to  dia-  See  Nodine  ».  First  N«L  Bank  (190±).  41 

cuss  this  subject,  and  the  editor  has  not  Ore.  386,  68  Pac.   1109,    and    Bailer  r. 

aimed  to  treat  it  at  all  exhanstivelj  in  Wilson  (1899),  34  Ore.  186,  55  Psw.  '973. 

this  note.    But  the  cases  dealing  with  it  for  good  discossions  of  the  subject  of  ac^ 

which  haye  appeared  during  the  period  count  stated, 
covered  by  this  revision  have  been  dassi-  Accumntmo 

fied  and  briefly  summarized  as  follows :  —  ^  ,  nw^. 

A  complaint  does  not  state  a  eanae  of 

Account.  action  for  an  accounting  which  does  ik< 

Statutes  in  many  of  the  States  allow  ^^^"^  *^«  "•^'^^  «'  *•»«  dealings  becwven 

an  account  to  be  pleaded  by  copy  thereof.  '^«  parties  and  present  a  copy  of  the  ac 

See  p.  438,  note  2.    See    McArthur    v,  count  as  an  exhibit :  Gise  e.  Cook  (1899). 

Clarke  Drug  Co.  (1896),  48  Neb.  899,  67  **2  ^^-  ^5,  52  N.  E.454. 
N.  W.  861,  construing  one  of  these  stat- 
utes.   In  Fletcher  v.  Co-Operative  Pub-  Action  for  Price. 
lishing  Co.  (1899),  58  Neb.  511,  78  N.  W.          In  order  to  support  an  action  for  as 

1070,  it  was  held  that  the  statute  was  agreed  price  there  must  have  been  sDcb  i 

merely  permissive,  and  it  was  still  proper  delivery  as  will  pass  title  to  the  pOTchaser , 

to  plead  the  facts.  and  if  title  remains  in  the  seller,  and  the 

As  to  method  of  pleading  an  account  buyer  renounces  his  contract,  the  hiw  re- 

when  payments  have  been  made  upon  it,  quires  the  seller  to  treat  the  property  »» 

see  Hammer  v.  Downing  (1901),  39  Ore.  bis  own  and  to  sue.  if  at  all,  for  the  dao- 

504,  65  Pac.   17,   where  the  court  said:  ages  he  has  sustained:  McConnick  Hai^ 

**  If  any  payment  has  been  made  upon  the  vesting  Mach.  Co.  v.  Belfany  (1899),  79 

account,  good  pleading,  under  our  prac-  Minn.  370,  81  N.  W.  10. 
tice,  requires  that  the  gross  sum  be  stated 

as  the  amount  in  which  the  defendant  is  Ayencg. 

indebted,  and  also  the  payments,  if  any,  at         Where  a  contract  was  made  or  other  art 

least  in  the  aggregate,  so  that  the  amount  done  by  an  authorized  agent,  it  Is  proper 

due  becomes  a  matter  of  deduction  ap-  to  allege  that  it  was  done  by  the  prindpal : 

parent  upon  the  face  of  the  complaint.  Shull  v.  Arie  (1901),  113  la.  170,S4N.  W. 

This  brings  into  the  investigation  the  en-  1031 ;    Helena  Nat.    Bank    r.   Tel.  Ca 

tire  account,  and  the  balance,  when  ascer-  (1898),  20  Mont.  379,  51  Pac  829;  Cbesa- 

tained,  is  the  amount  subject  to  recovery."  peake  &  Ohio    R.  R.  Co.    r.    Thiemaa 

.  -       .  "  (1895),  96  Ky.  507,  29  8.  W.  357 ;  Wace- 

Account  stated.  ^„  „  m^g„  jjgggj  ^  &  C.  126.  34  S.  E 

It  is  unnecessary,  in  an  action  upon  an  18;    Topeka  Capital  Co,  v.  Remingtoa 

account  stated,  to  set  forth  in  the  com-  (1900),  61  Kan.  6,  59  Pac  1062;  Blotckr 

plaiut  the  subject-matter  of  the  original  v.  Miller  (1902).  Neb.,  91  N.   W.  523; 

debt:  Schuta  v.  Morette  (1895),  146 N.  Y.  Richmond  v.  Voorhees  (1894).  10  Wa*h. 

137,  40  N.  E.  780.  316,  38  Pac  1014;  Higbee  v.  Tmmbaaer 

An  account  stated  is  a  new  and  inde-  (1900),  112  la.  74,  83  N.  W.  812. 
pendent  contract,  behind  which  one  cannot         But  where  orders  were  drawn  on  aa 

go:    Converse  v.   Scott   (1902),  137  Cal.  agent,  and  not  on  his  prindpal,  and  tb» 

239,  70  Pac.  13;  Hale  v.  Hale  (1901),  14  only  acceptance  was  by  the   agent,   no 
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second  part  of  the  work,  which  will  treat  of  the  different  remedies 
themselves  that  may  be  obtained  by  means  of  the  civil  action.^ 


recovery  can  be  had  od  a  petition  alleging 
that  they  were  drawn  on  and  accepted  by 
the  principal:  Winburn  v.  Fidelity,  etc. 
A8s*n  (1900),  110  la.  374,  81  N.  W.  682. 

In  an  action  brought  under  §  1816  a, 
Li.  &  B.  Ann.  St ,  for  injuries  sustained  by 
one  employee  through  the  negligence  of 
another,  the  complaint  must  clearly  allege 
the  relation  between  the  negligent  servant 
and  the  company :  Albrechc  v.  Milwaukee, 
etc.  Co.  (1894),  87  Wis.  105,  58  N.  W.  73. 

Altered  Contract. 

Where  a  corporation  employed  the 
plaintiff  nnder  an  agreement  to  pay  what 
his  services  were  worth,  and  the  rate  of 
wages  was  afterwards  fixed  by  the  parties, 
it  was  proper  to  allege  in  dedariug  on  the 
contract  that  the  company  agreed  to  pay 
the  wages  fixed  in  the  adjustment,  and 
under  snch  allegation  proof  of  the  original 
contract  and  the  subsequent  adjustment  is 
admisiiible:  Sandberg  o.  Victor  Mining 
Co.  (1901),  24  Utah,  1,  66  Pac.  360. 

Altered  Instrument. 

A  written  instrument  which  has  been 
altered  by  a  stranger  may  still  be  used  as 


a  basis  for  a  recovery,  but  it  should  be 
pleaded  according  to  its  original  terms 
and  not  according  to  its  terms  as  altered : 
Perkins  Windmill  &  Ax  Co.  v.  TiUman 
(1898),  55  Neb.  652,  75  N.  W.  1098. 

Anticipating  De/eneee. 

A  pleader  is  not  required  to  anticipate 
defences:  Larson  p.  First  Nat.  Bank 
(1902),  —  Neb.  — ,  92  N.  W.  729;  Sawyer 
V.  Wabash  lly.  Co.  (1900),  156  Mo.  468, 
57  N.  W.  108;  Hamilton  v.  Love  (1898), 
152  Ind.  641,  53  N.  £.  181 ;  Romer  v. 
Conter  (1893),  53  Minn.  171,  54  N.  W. 
1052;  Trotter  v.  Mutual  Reserve  Life 
Ass'n  (1897),  9  S.  D.  596,  70  N.  W.  843 ; 
Indianapolis  St.  Ry.  Co.  v.  Robinson 
(1901),  157  Ind.  414,  61  N.  £.  936;  West- 
ern Union  TeL  Co.  v.  Henley  (1901),  157 
Ind.  90,  60  N.  £.  682;  Massillon  Engine 
&  Thresher  Co.  v.  Prouty  (1902),  —  Neb. 
— ,  91  N.  W.  384. 

Articles  of  Incorporation. 

It  is  sufficient  to  plead  articles  of  in- 
corporation and  by-laws  by  stating  their 
substance  and  legal  effect,  without  set 
ting  them   out   in   hcsc    verba :    Seal    v. 


1  ^Verijication :  The  verification  is  no  510.    Unless  made  before  trial  the  objec- 

part  of  the  pleading:  Johnson  v.  Puritan  tion  is  waived:  Myers  v.  Douglass  (1896), 

Min.   Co.    (1896),   19   Mont.   30,  47  Pac-  99  Ky.  267,  35  S.  W.  917.    A  verification 

337 ;  Bryant  v.  Davis  (1899),  22  Mont,  may  be  amended  in  the  discretion  of  the 

534,  57  Pac.  143.    But  where  a  verifica-  trial  court:  Cantwell  v.  Herring  (1900), 

tion  18  required,  and  is  omitted,  the  plead-  1 27  N.  C  81 ,  37  S.  E.  140 ;  Steidl  c.  State 

ing   may  be  stricken  out  on  motion  or  (1902),  63  Neb.  695,  88  N.  W.  853. 

judgment  may  be  had  on  the  pleadings :  As  to  when  a  verification  is  necessary, 

Hearst  r.  Hart  (1900),  128  Cal.  327,  60  see  Butte  &  Boston  Co.  v.  Montana  Co. 

Pac.  846.     In  Brvant  v.  Davis  (1899),  22  (1900),  24  Mont.  125, 60  Pac.  ia39 ;  Fisher 


Mont.  534,  57  Pac.  143,  it  was  held  that 
judgment  could  not  be  rendered  on  the 
pleadings  on  account  of  a  defective  verifi- 
cation. Verification  by  one  co-plaintiff  or 
co-defendant  is  sufficient :   Bntterfield  v. 


V.  Patton  (1895),  134  Mo.  32,  33  S.  W. 
451 ;  Cady  v.  Case  (1895),  11  Wash.  124, 
39  Pac.  375 ;  Reichert  v.  Lonsberg  (1894), 
87  Wis.  543,  58  N.  W.  1030. 

And  see  the  following  cases  for  form 


Graves  (1902).  138  Cal.  155,  71  Pac.  510;     of  verification;  Phifer  i;.  Travelers*  Ins. 


Claiborne  t;.  Castle  (1893),  98  Cal.  30,  32 
Pac.  807. 

Want  of  a  verification  subjects  a  plead- 
ing to  attack  by  motion  but  not  to  a  de- 
mnrrer:  Scott-Force  Hat  Co.  r.  Homhs 
(1894),  127  Mo.392,30S.  W.  183;  Butter- 
field  V.  Graves  (1902),  138  Cal.  155,  71  Pac. 


Co.  (1898),  123  N.  C.  410,  31  S.  E.  716; 
Cole  V.  Boyd  (1899),  125  N.  C.  496,  34 
S.  E.557 ;  Payne  v.  Boyd  (1899);  125 N.  C. 
499,  34  S.  E.  631 ;  Martin  v.  Martin  (1902), 
130  N.  C.  27,  40  S.  E.  822;  Roosevelt  v. 
Ulmer  (1898),  98  Wis.  356, 74  N.  W.  124.] 
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Cameron  (1901),  24  Wash.  62,  63  Pac  Breach  of  Cooenafiis, 

1103.  "In  assigning  breaches  ci  the  vsnl 

Aaaignment.  covenants  accompanying  the  tiaasfer  of 

An  allegation  that  a  thing  was  assigned  lands,  the  genei-al  mle  is  that  the  pleider 

implies  on  demurrer  that  the  assignment  may  assign  them  generally,  mka  socfa 

was  valid:  Gnnderson  v,  Thomas  (1894),  assignment  doee  not  amount  to  a  breach. 

87  Wis.  406,  58  N.  W.  750.    See  also  Rol-  ...  But  not  so  as  it  respects  the  oovcfisat 

lins  V.  Humphrey  (1897),  98  Wis.  66,  73  against   incumbrances,  the  covenant  of 

N.  W.  331.  warranty,  and  that  for  quiet  enjojmenit, 

as  the  grantor  does  not  oovenanc  against 

Assignment  for  Benefit  of  Creditors.  all  possible  incumbrances,  or  all  interrap- 

An  allegation  that  A.  was  duly  ap-  *»<>"»■  *>'  claims  or  ousters,  and  it  therefore 

pointed  assignee  of  the  firm  of  B.  &  Co.  •  becomes  necessary  to  specify  the  incais- 

and  thereafter  duly  qualified  as  such  as-  France  or  title  paramount  by  reason  of 

signee  and  entered  into  the  discharge  of  ^^ich  the  covenantee  or  his  assigns  hare 

his  trust,  cannot  be  considered  as  an  alio-  been  ousted  or  disturbed  in  the  poves* 

gation  that  B.  &  Co.  made  a  general  as-  "^n  : "   Jennings  v.  Kieman  (1896),  35 

signment  to  A.  for  the  benefit  of  creditors :  ^^'  ^^*  ^^  ^^  ^^'    It  was  held  in 

Sellers    v.    First    Presbyterian    Church  E^^»  »•  '^^^^^  (^896),  1S4  Mo.  653,  36 

(1895),  91  Wis.  328,  64  N.  W.  1031.  S-  W.  230,  that  a  bresch  of  a  coveasnt  b 

well  assigned  by  negativing  the  wofds  of 

Attorney,  Qualifications  of  the  covenant. 

In  a  suit  for  services  rendered  by  an  Breadi  of  Promise  to  Marry. 

attorney,  it  is  not  necessary  to  allege  that  j^  ^  g^j^n  f^^  breach  of  promise  to 

he  is  an  attorney  admitted  to  practice:  marry,  allegations  of  seduction  by 


Miller  V.  Ballerino  (1902)  135  Cal.  566,  of  such  promise  may  be  pleaded  meielT 

67  Pac.  1046,  68  Pac.  600.  j^  aggravation  of  damages,  and  do  wx 

Where  an  action  is  brought  by  a  county  subject  the  complaint  to  the  charge  of 

and  the  petition  is  signed  by  reputable  at-  embracing  two  causes  of  action:  Geigef 

torneys  in  its  behalf,  there  is  no  necessity  „^  Payne  (1897),  102  la.  581,  69  N.  W, 

that  their  authority  to  so  act  should  ap-  554   71  ^    y^^  571 
pear  on  the  face  of  the  petition :  Hickory 

County  V.  Fugate  (1898),  143  Mo.  71,  44  Breach  of  Warraniy. 

S.  W.  789.  The  character  and  extent  of  the  vfi^ 

An  allegation  that  an  attorney  of  a  ranty  and  the  nature  and  particulaw  of  the 

corporation  was  appointed  and  held  under  breach  must  be  alleged :  Shirk  v.  Miicb- 

said  appointment  for  two  years  is  a  suffi-  ell  (1893),  137  Ind.  185,  36  N.  E.  85a    It 

dent  allegation  that  his  term  was  for  two  jg  necessary  to  allege  that  the  pnrcksKr 

years :   Germania  Spar  &  Ban  Verem  w.  relied  upon  the  warranty  and  was  thaefay 

Flynn  (1896),  92  Wis.  201,  66  N.  W.  109.  deceived,  in   an  action  for  ito  biesdi : 

^^  Abilene  Nat.  Bank  v.  Nodine  (1894).  S6 

Ore.  53,  37  Pac  47.    The  petitioB  most 

In  an  action  on  an  official  bond  brought  allege  that  the  plaintiff  was  evicCed  hj 

against  the  principal  and  sureties,  an  adle-  title  paramount :    Hampton  v.  Webrter 

gation  that  the  bond  was  approved  is  not  (1898),  56  Neb.  628,  77  N.  W.  50. 
necessary:  Fire  Ass'n  v.  Ruby  (1900),  60 

Neb.  216,  82  N.  W.  629.     Nor  is  it  neces-  Capacity, 

sary  to  separately  state  the  several  items  The  suffix  "trustee"  in  the  caption  of 

of  defalcation  :  State  v.  McDonald  (1895),  a  complaint  will  be  treated  as  mere  it- 

4  Idaho,  343,  40  Pac.  312.    See  also  State  scriptio  personte,  where  there  is  no  aver- 

ex  rel.  v,  Tittmann  (1896),  134  Mo.  162, 35  ment  in  the  complaint  that  the  plsintill  it 

S.  W.  579.    Compare  with  this  last  case,  trustee  of  an  express  or  other  tnist  or  k 

Pryor  v.  Kansas    City   (1899),    153  Mo.  suing  for  the  benefit  of  another.    **  When 

135,  54  S.  W.  499,  which  seems  inconsis-  an  action  is  brought  by  a  trustee,  the  coai- 

tent  therewith.  plaint  should  disclose  the  name  of  tlM 
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oestni  qne  trust,  no  that  an  issue,  if  neces-  of   action  against  defendant  personally, 

sary,  may  be  formed  npon  that  allegation,  snperadded  words,  sach  as  '  agent,'  '  ez- 

and  also  that  the  cestui  qne  trust  may  be  ecutor,'  or  '  director,'  should  be  rejected 

bound  by  the  judgment  or  decree :"  Marion  as  descriptio  perBoiuB : "  Andres  v.  Kridler 

Bond  Co.  v.  Mexican  Coffee  Co.  (190S),  (1896),  47  Neb.  585,  66  N.  W.  649. 

—  Ind.  — ,  65  N.  E.  748.  n    j-       n       j 

An  allegation  « that  the  plaintiff  is  the  ConditimB  Precedent, 

daly  appointed,  qualified,  and  acting  ad-  Performance  of  conditions  precedent  to 

ministrator  of  the  estate  of  Julia  Collins,  liability  on  the  part  of  defendant  mnst  be 

deceased,"  is  good,  in  the  absence  of  a  spe-  pleaded  by  the  plaintiff :  Albexs  v,  West- 

cial  demurrer:  Collins  v.  O'LaTerty  (1902),  em  Union  Tel.  Co.  (1896),  98  la.  51,  66 

136CaL31,68  Pac.  387;  Willis  v.  Tozer  N.  W.  1(H0;    Root  v.  Childs  (1897),  68 

(1894),  44  S.  C.  1,  21  S.  E.  617,  in  the  ab-  Minn.  142,  70  N.  W.  1078;  Ary  v.  Ches- 

aence  of  any  other  objection  than  oral  de-  more  (1901),  113  la.  63,  84  N.  W.  965; 

mnrrer  at  the  trial.    A  general  averment  Manaudas  v.  Heilner  (1896),  29  Ore.  222, 

of  capacity  is  sufficient:  Sparks  v.  Nat.  45  Pac  7.58;  Weeks  v.  O'Brien  (1894), 

Accident  Ass'n  (1896),   100  la.  458,  69  141  N.  Y.  199,  36  N.  E.  185;  Boden  v. 

N.  W.  678.  Maher  (1897),  95  Wis.  65,  69  N.  W.*  980 ; 

A  complaint  is  good  against  a  general  Moody  o.  Ins.  Co.  (1894),  52  O.  St.  12,  38 

demurrer  which  in  its  title  and  body  deeig-  N.  E.   1011;   Milbum  v.  Glynn  County 

nates  plaintiff  as  administrator  of  decedent,  (1899),  109  Ga.  473,  34  S.  £.  848;  Cope 

thongh  the  complaint  contains  no  allega-  v.  Type  Foundry  Co.  (1897),  20  Mont.  67, 

tion  of  decedent's  death  and  the  issuing  49  Pac.  387 ;  Long  Creek  Bldg.  Ass'n  v. 

of  letters  to  plaintiff :  Toner  v.  Wagner  State  Ins.  Co.  (1896),  29  Ore.  569,  46  Pac. 

(1901),  158  Ind.  447,  63  N.  E.  8.^9.  366;  Closz  v.  Miracle  (1897),  103  la.  198, 

Where  a  plaintiff  sues  as  executor  or  72  N.  W.  502 ;  Charles  Banmbach  Co. 

administrator,  he  should  allege  that  he  is  o.  Laube  (1898),  99  Wis.  171,  74   N.  W. 

such  by  yirtne  of  letters  issued  out  of  96;    McGlauflin  v.  Wormser  (1903),  — 

a  probate  court,  giving  the  name  thereof,  Mont.  — ^  72  Pac.  428. 

and  the  term  at  which  such  letters  were  The  perfdrmance  of  conditions  prece- 

granted :  Hamilton  v.  Mclndoo  (1900),  81  dent  may  be  alleged  generally:  Miles  v. 

Minn.  324,  84  N.  W.  118.  Mutual  Reserve  Fund  Life  Ass'n  (1900), 

An  allegation  that  a  cause  of  action  108  Wis.  421,  84  N.  W.  159 ;  McGannon 
was  sold  and  assigned  to  plaintilf  as  ad-  v.  Millers*  Nat.  Ins.  Co.  (1902),  171  Mo. 
ministrator  of  a  decedent's  estate  for  a  143,71  S.  W.  160;  Kenney  r.  Bevilheimer 
valuable  consideration,  sufficiently  alleges  (1902),  158  Ind.  653.  64  N.  £.  215;  Mo- 
plaintiff's  legal  capacity  to  sne :  Broesard  Cnllough  v,  Colfax  County  (1903),  —  Neb. 
V.  Williams  (1902),  1 14  Wis.  89,  89  N.  W.  — ,  95  N.  W.  29  (only  in  case  of  a  contract). 
832.  This  rule  is  prescribed  by  statute  in  a  nnm- 

(Where  a  guardian  sues  on  behalf  of  ber  of  States,  as  in  Montana,  Indiana, 
minors  it  is  necessary  for  him  to  allege  Missouri,  South  Carolina,  and  others, 
facts  showing  his  representative  capacity.  But  these  statutes  are  permissive  only, 
and  if  he  does  not  do  so,  the  complaint  is  and  specific  averments  are  equally  proper : 
demurrable  on  the  ground  of  want  of  Kenney  v,  Bevilheimer  (1902),  158  Ind. 
capacity  to  sne:  Dairy mple  v.  Security  653,  64  N.  E.  215;  Grand  Lodge  v.  Hall 
Loan  Co.  (1900),  9  N.  D.  306,  83  N.  W.  (1908),  —  Ind.  App.  — ,  67  N.  E.  272; 
24.'>.  Mere  description  held  sufficient:  Brock  0.  Des  Moines  Ins.  Co.  (1895),  96 
Bennett  v.  Bennett  (1902),  ^  Neb.  — ,  91  la.  39,  64  N.  W.  685;  Hart  r.  Accident 
N.  W.  409.  Where  plaintiffs  seek  parti-  Ass'n  (1898),  105  la.  717,  75  N.  W.  508. 
tion  in  behalf  of  an  unincorporated  church  As  a  test  to  determine  whether  a  con- 
association,  they  should  aver  that  they,  as  dition  is  precedent  or  subsequent,  the 
trustees  of  the  chnrch, "  sue  for  themselves  Supreme  Court  of  Minnesota,  in  Root  v. 
and  all  other  members  of  said  church:"  Childs  (1897),  68  Minn.  142,  70  N.  W. 
Lilly  V.  Menke  (1894),  126  Mo.  190,  28  1078,  said:  <* Where  the  obligation  of  a 
S.  W.  648.  party  to  a  contract  is  to  pay  only  upon 
Where  the  pleadings  disclose  a  cause  the  happening  of  a  contingency,  e.  g.,  the 
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retam  of  an  instrument  duly  recorded,  pleaded  or  proven  bj  plaintilL  .  .  .  Tlier 

such  contingeucy  is  in  the  nature  of  a  were  each  and  all  matters  of  defence,  bos, 

coudition   precedent,  and  its  occurrence  not  constituting  a  part  of  the  plaintiiri 

must  be  alleged  in  the  complaint.    But,  case,  the  burden  did  not  rest  upon  him 

if  payment  is  not  to  be  made  if  a  con-  either  to  plead  or  prove  the  absence  of 

tiugency  happens  during  its  continuance,  them,  in  the  first  instance.    And  noi  being 

€.  tf.y  if  the  party  is  enjoined  from  using  required  to  negative  these  conditions,  if  ht 

the  article  which  is  the  subject-matter  of  does  so  in  his  pleading  snch  averments  are 

the  contract,  he  is  not  to  pay  the  purchase  unnecessary  and  need  not  be  proved:" 

piice  until  the  injunction  is  dissolved,  the  Jones  v.  Accident  Ass'n  (1894),  92  la.  652. 

contingency  is  in  the  nature  of  a  condition  61  N.  W.  485.    See,  in  support  of  the  nik- 

subsequent,  and  it  is  not  necessary  to  allege  above    indicated.    Modem   Woodmen  t. 

iu  the  complaint  the  non-happening  or  Noyes  (1901),  158  Ind.  503,  64  N.  E.  31; 

non-continuance  of  the  contingency."    For  Wallace  v.  Ryan  (1894),  93  la.  115,  61 

a  further  discussion  of  the  same  question  N.  W.  395 ;  JEtna  Ins.  Co.  o.  Glai^vyv 

see  Moody  v.  Ins.  Ck>.  (1894),  52  O.  St.  12,  Elec.  Co.  (1899),  107  Ky.  77,  52  S.  W. 

38  N.  E.  1011.  975;  Fletcher  o.  German- American  Ins. 

In  Montana,  in  Kent  v.  Tuttle  (1897),  Co.  (1900),  79  Minn.  337,  82  N.  W.  647; 

20  Mont.  203,  50  Pac  559,  and  Zion  Co-  Schrepfer  v.  Hockford  Ins.  Co.  (1899),  T7 

operative  Ass'n  v.  Mayo  (1898),  22  Mont.  Minn.  291,  79  N.  W.  1005;  0*Coimer  r. 

100,  55  Pac  915,  it  was  held  that  where  City  of  Fond  dn  Lac  (1898),  101  Wii.  83. 

the  statute  prescribes  certain  acts  on  the  76  N.  W.  1116;  Little  Nestneca  Road  Co. 

part  of  a  foreign  corporation  as  conditions  v,  Tillamook  County  (1897),  31  Ora  1, 4£ 

precedent  to  its  right  to  do  business  in  the  Pac  465. 

State,  its  complaint  must  allege  perform-        *' Generally,  a  plaintiff  is  only  required  to 

ance  or  that  the  business  done,  out  of  bring  his  case  within  the  terms  appearing 

which  the  cause  of  action  arose,  was  inter-  on  the  face  of  the  contract  in  suit,  a&d 

state  commerce.    But  in  American  Shoe  need  not  negative  conditions  and  excep- 

Co.  V.  O'Rourke  (1900),  23  Mont  530,  39  tions  endorsed  thereon:"    Railway  Ofi- 

Pac.  910,  it  was  held  that  such  allegations  cials,  etc  Ass'n  v.  Drammood  (1898),  56 

were  unnecessary.  Neb.  235,  76  N.  W.  562. 

Where  performance  of  conditions  prece-  Where  an  insurance  policy  provides 

dent  is  not  alleged  by  the  plaintiff,  the  that  if  the  insured  is  killed  in  conia 

defendant  may  raise  the  objection  by  de-  extra  hazardous    occupations,   the  beoe- 

murrer,  or  by  answer,  or  he  may  raise  it  ficiary  should  get  a  reduced  snm,  tU 

on  the  trial:    Weeks  v.  O'Brien  (1894),  complaint  should  allege  that  he  was  not 

141  N.  Y.  199,  36  N.  £.  185.    See  also  so  killed,  else  the*  court  cannot  render 

Duff  V.  Fire  Ass'n  (1895),  129  Mo.  460, 30  judgment  for  the  sum  which  is  doe  ofidet 

S.  W.  1034.  the  policy :    American  Accident  Co.  r. 

Where  a  demand  and  refusal  are  con-  Carson  (1896),  99  Ky.  441,  36  S.  W.  169 

ditions  precedent  to  plaintiff's  case,  and  But  in  Insurance  Co.  v.  McLeod  (1896), 

defendant  in  his  answer  denies  all  liability  57  Kan.  95,  45  Pac  73,  it  was  held  tbtt 

so  that  it  is  apparent  a  demand  would  have  where  a  policy  allowed  concnrrent  intar- 

been  met  by  a  refusal,  defendant  cannot  ance,  and  provided  for  prorating  in  nch 

complain  that  snch  demand  was  not  shown:  case,  such  concurrent  insorance  need  not 

Thompson  u,  Whitney  (1899),  20  Utah,  1,  be  alleged  in  the  petition. 

57  Pac.  429. 

Constflkralioii. 

Conditions  Subsequent,  Negativing.  jn  ^^  action  npon  a  bond  it  need  wf 

"  Must  the  conditions  or  exceptions,  be  alleged  that  it  was  executed  opoa  s 

the  existence  of  which  may  relieve  the  consideration :  Northern  Assurance  Co.  r. 

defendant  from  liability,  be  pleaded  by  Hotchkiss  (1895),  90  Wis.  415,  63  N.  W 

plaintiff,  or  are  they  so  far  matters  of  1020;  Considine  v.  Gallagher  (1903),  31 

defence  that  the  burden  is  upon  the  de-  Wash.  669,  72  Pac.  469.    Mor  is  it  oecef- 

fen  dan  t  to  plead  and  prove  them  ?    In  our  sary  to  allege  consideration  in  an  actioD 

judgment  they  were  not  required  to  be  against  a  common  carrier  npon  a  ouatnct 
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for  the  carriage  of  goods :  Davis  v.  Jack-  that  freedom  from  contribntorr  negligence 

soDville,  etc.  Line  (1894),  126  Mo.  69,  28  must  be  pleaded  and  proved  by  the  plain- 

8.  W.  965.    An  assignee  of  a  chose  in  tiff:  liabe  v.  bommerbeck  (1895),  94  la. 

action  need  not  show  that  he  paid  a  con-  656,  63  N.  W.  458 ;   Gregurj  v.   Wood- 

aideration  for  it  because  the  complaint  worth  (1895),  93  la.  246,  61  N.  W.  962 ; 

avers  a  sale  as  well  as  an  assignment  to  Staber  v,  Gannon  (1896),  98  la.  228,  67 

him.  for  the  allegation  of  sale  maj  be  N.  W.  105;  Kleineck  v.  Keiger  (1899),  107 

treated  as  surplusage :  Gregoire  v.  Rourke  la.  325,  78  N.  W.  39 ;  Elenz  v.  Conrad 

(1895),  28  Ore.  275,  42  Pac.  996.  (1901),  115  la.  183,  88  N.  W.  337  ;  De- 

The  word  "consideration"  need  not  catur  v.  Simpson  (1902),  115  la.  348,88 

appear  in  a  pleading :  Bamsej  v.  Johnson  N.  W.  839.     Same  rule  held  in  Idaho : 

(1897),  7  Wjo.  392,  42  Pac.  1084.     An  Haner  v.  Northern  Pac  Rj.  Co.  (1900), 

allegation  that  a  contract  was  made  "  upon  62  Pac.  1028. 

sufficient     consideration "    is     sufficient :  In  New  York,  also,  due  care  must  be 

Oslin  t;.  Telford  (1899),  108  Ga.  803,  34  affirmatively    shown     by    the     plaintiff: 

S.  £.  168;  Pattillo  v.  Jones  (1901),  113  Whalen  v.  Citizens'  Gas  Light  Co.  (1896), 

Ga.  330,  38  S.  £.  745.  151  N.  Y.  70,  45  N.  E.  363. 

In  Connecticut  it  was  held  in  Brockett 

Contnlndory  Negligence,  „.  Fairhaven,  etc.  R.  R.  Co.  (1900),  73 

Contributory  negligence  is  a  matter  of  Conn.  428,  47  Atl.  763,  that  a  direct  alle- 

defence  and  need  not  be  negatived  in  the  gation  that  an  injury  was  caused  by  the 

complaint :   Reading  Township  v,  Telfer  negligent  act  of  another  necessarily  in- 

(1897),  57  Kan.  798,  48  Pac.  134 ;  Whitty  volves  the  allegation  that  plaintiff's  negli- 

V.  City  of  Oshkosh  (1900),  106  Wis.  87,  gence    did  not  contribute  to  it,  and   a 

81  N.  W.  992;   Randall  v.  City  of  Ho-  separate  averment  to  that  effect  is  not 

qniam  (1902),  30  Wash.  435,  70  Pac.  1111;  necessary. 

Walker  i;.  McNeill  (1897),  17  Wash.  582,  In  Montana  it  is  held  that  plaintiff's 
50Fac.  518;  Johnson  v.  BeUingham  Bay  freedom  from  contributory  negligence  need 
Co.  (1896),  13  Wash.  455,  43  Pac.  370;  be  alleged  only  when  the  complaint  shows 
Thompson  v.  Great  Northern  Ry.  Co.  that  the  proximate  cause  of  the  in  jnry  was 
(1897),  70  Minn.  219,  72  N.  W.  962;  plaintiff's  own  act :  Snook  o.  City  of  Ana- 
House  V.  Meyer  (1893),  100  Cal.  592,  35  conda  (1901),  26  Mont.  128,  66  Pac.  756; 
Pac.  308;  Boyd  v.  Oddous  (1893),  97  Cal.  Cumroings  v.  Helena,  etc. ,  Smelting  Co. 
510, 32  Pac.  569 ;  Tucker  v.  Northern  Ter-  (1902),  26  Mont.  434,  68  Pac.  852. 
minal  Co.  (1902),  41  Ore.  82,  68  Pac.  426.  Where  a  petition  shows  such  contribn- 

In  Indiana,  a  long  line  of  decisions  held  tory  negligence  as  would  bar  a  recovery 
that  it  was  necessary  for  the  plaintiff  to  if  pleaded  as  a  defence,  the  petition  is  de- 
negative  contributory  negligence  in  his  murrable :  Stillwell's  Adm'r  v.  Land  Co. 
complaint  as  part  of  his  cause  of  action  :  (1900).  Ky.,  58  S.  W.  696. 
Gartin  v.  Meredith  (1899),  153  Ind.  16,53  In  actions  for  wilful  injury,  no  show- 
N.  £.  836 ;  Cleveland,  etc.  Ry.  Co.  v.  Klee  ing  of  freedom  from  contributory  negli- 
(1899),  154  Ind.  430,  56  N. E.  234 ;  Sale  v.  gence  need  be  made:  Clevelaud,  etc.  Ry. 
Aurora,  etc.  Co.  (1896),  147  Ind.  324,  46  Co.  t;.  Miller  (1897),  149  Ind.  490,49  N.  E. 
N.  E.   669;   Baltimore,  etc.  Ry.   Co.  v.  445. 

Young  (1896),  146  Ind.  374,  45  N.  E.  479  ;  Freedom  from  contributory  negligence 

Evansville,  etc.  R.  R.  Co.  r.  Krapf  (1895),  need  be  pleaded  only  in  general  terms: 

143  Ind.  647, 36  N.  E.  901.    But  the  legist  Gregory  v.  Woodworth  (1895),  93  la.  246, 

lature,  by  the  act  of  1899,  Burns'  Rev.  St ,  61  N.  W.  962  ;  Stuber  v.  Gannon  (1896), 

1901,  §  359  a,  changed  this  rule,  making  98  la.  228,  67  N.  W.  105;   Kleineck  v. 

such  allegation  unnecessary.     See  Indian-  Reiger  (1899),  107  la.  325,  78  N.  W.  39  ; 

apolis  St.  Ry.  Co.  v.  Robinson  (1901),  157  Carter  i;.  Seattle  (1898),  19  Wash.  597,  53 

Ind.  232,  61  N.  E.  197,  holding  the  ad;  Pac.  1102. 
constitutional.    Also  see  Aspy  v.  Botkins 

(1903),  —  Ind.  — ,  66  N.  E.  462,  construing  Convernm. 

the  act.  An  averment  that  defendant  converted 

In  Iowa,  the  rule  is  firmly  established  the  property  to  his  own  use  is  a  sufficient 

43 
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averment  of  the  fact  of  conversion :  Lowe  (1900).  107  Wis.  611,  83  N.  W.  764 ;  State 

V.  Ozmun  (1902),  137  Cal.  257,  70  Pac.  87 ;  v.  Chicago,  etc.  lijr.  Co.  ( 1893). 4  S.  D. 261, 

Sanford  v.  Jansen  (1896),  49  Neb.  766,  69  56  N.  W.  894.    Li  the  last  case  it  was  held 

N.  W.  108;    First    Nat.    Bank  v.  Gaddis  that  sec.  2908,  Comp.    Laws,  providing 

(1903),  31  Wash.  596, 72  Pac.  460;  Stevens  that  "  in  all  'civil  actions  brought  by  or 

V.  Curran  (1903),  28  Mont.  366,  72  Pac  against  a  corporation,  it  ahall  not  be  oec- 

753  (in  the  absence  of  a  special  demurrer) ;  essarj  to  prove  on  the  trial  of  the  csbsc 

Cordill  V.  Minn.  Elevator  Co.  (1903),  89  the  existence  of  such  corporation,  uolev 

Minn.' 442,  95  N.  W.  306.  the  defendant  shall,  in  the  answer,  ex* 

pressljr  aver  that  the  plaintiff  or  defeodaot 

Corporate  ExUence.  jg  ^^^  ^  corporation, "  does  not  atoid  Use 

"  It    is  not  necessary  for  a  plaintiff  necessity  of  pleading  corporate  existence 

corporation,  in   bringing  suit,  to  allege  in   the  complaint.    Soch  defect  can  te 

that  it  is  a  corporation.    Its  legal  capacity  reached  only  by  general  demnrrer. 
to  sue  will  be  presumed  in  law  until  the  "That  the  defendant  the  Pacific  Dreds- 

contrary  is  made  to  appear ;  and,  unless  it  ing  Company  is  a  corporation,  organishl 

affirmatively  appears  from  the  face  of  the  and  existing  by  virtue  of  the  lav.  &&d 

petition  that  the  plaintiff  has  no   legal  doing  business  in  Lemhi  coonty,*  hell  i 

capacity  to  sue,  such  question  cannot  be  sufficient    allegation     of    incorpontino. 

raised    by    demurrer.      The    point    that  Jones    r.  Pacific  Dredging  Ca  (1903), 

plaintiff  is  not  a  corporation  should  be  Idaho,  72  Pac.  956. 
raised  by  a  special  plea  in  the  nature  of  a 

plea  in  abatement.    If  it  is  not  so  raised  Custom, 

before  pleading  to  the  merits,  the  question  <*  A  custom,  special   to  a  paitjcolai 

is  waived.     By  pleading  to  the  merits,  a  class  of  business  operations,  to  be  availed 

defendant  admits  plaintiff's  capacity  to  of,  must  be  pleaded,  and,  if  put  in  i^w, 

maintain  the  action;*'   Leader  Printing  proved:"    First  Nat.  Bank  r.  Farmer* 

Co.  V.  Lowry  (1899),  9  Okla.  89,  59  Pac.  &  Merchants'  Bank  (1898),  56  Xeb.  Ua 

242.  77  N.  W.  50. 

In  support  of  the  proposition  that 
corporate  existence  need  not  he  averred,  Damages. 
except  where  the  gist  of  the  action  in-  Under  a  general  all^ation  of  daasages, 
volves  the  corporate  existence,  see  How-  evidence  was  admitted  as  follows:  pn^ 
laud  V,  Jeuel  (1893),  55  Minn.  102.  56  spective  damages  for  the  breach  of  aa 
N.  W.  581 ;  Holden  v.  Great  Western  executory  contract,  in  Rathbooe,  etc  Co 
Elevator  Co.  (1897),  69  Minn.  527,  72  v.  Wheelihau(  1900),  82  Minn.  30,84  N.W. 
N.  W.  805;  Brady  v.  Nat.  Supply  Co.  638;  the  amount  of  wages  received  br 
(1901),  64  O.  St.  267,  60  N.  £.  218;  plaintiff  before  and  after  the  iojorr  corn- 
Fletcher  V,  Cooperative  Pub.  Co.  (1899),  plained  of,  in  Palmer  v.  Winona  Rj.  A 
58  Neb.  51 1,  78  N.  W.  1070 ;  German  Ins.  Light  Co.  f  1901),  83  Minn.  85,  85  N.W. 
Co.  V.  Frederick  (1899),  57  Neb.  538,  77  941 ;  all  damages  which  natorallr  and 
N.  W.  1106;  Barber  v.  Crowell  (1898),  proximately  resalt  from  the  act  eon- 
55  Neb.  571,  75  N.  W.  1109.  plained  of,  in  City  of  Harvard  r.  Stiki 

A  petition  by  a  corporation  for  the  re-  (1898),  54  Neb.  26,  74  N.  W.  399,  and  is 

moval  of  a  cause  to  the  federal  court  by  North  Point  Irrigation  Co.  r.  Caaa!  Ca 

reason  of  diverse  citizenship,  must  spe-  (1900),  23  Utah,  199,  63  Pac  812. 

cifically  aver  that    it    is    a   corporation  -    Special    allegations  of   damage  ««re 

created  under  the  laws  of  another  State,  held  in  the  following  cases  to  be  Deceaorr 

and  ic  is  not  enough  to  allege  that  it  is  a  to  let  in  evidence :  in  an  action  for  pe^ 

citizen  of  another  State,  for  corporations  sonal  injuries,  the  amount  paid  for  med* 

are  not  strictly  citizens.      Many  federal  ical  services :  Macon  r.  Padacah  St  Rr. 

decisions  cited  :  Springs  v.  Southern  Ry.  Co.  (1901),  110  Ky.  680,  62  S.  W.  49<;  in 

Co.  (1902),  130  N.  C.  186,  41  S.  £.  100.  An  action  on  an  open  account,  the  aaMUit 

In    some    cases,    however,  it  is  held  claimed:  McClendou  v.  Hernando (1996i. 

necessary   to    plead  corporate  existence.  100  Ga.  219,  28  S.  E.  152;  in  an  action 

See    Carpenter  v.  McCord  Lumber  Co.  for  personal  Injnry,  the  amount  claimed 
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for  futare  pain  and  snffering :  Schnltz  v.  claim  exemplary  damngea,  allege  in  his 

Uriffith  (1897).  la*)  la.  150,  72  N.  W.  445 ;  complaint  facts  entitling  him  thereto :  Vine 

in  an  action  for  damages  to  buildings  re-  v,  Casiuey  ( 1 902),  86  Minn.  74,  90  N.  W. 

moved  from  land  condemned  for  public  158.    And  when    both  actual  and  exem- 

use,  the  cost  of  raising  the  buildings  after  plary  damages  are  claimed,  defendant  is 

removal:  Lamb  v.  Elizabeth  City  (1902),  entitled  to  know  how  much  is  claimed  for 

131    N.  C.  241,  42  8.  £.  603  ;  in  an  action  each:    Lamb  v.    Uarbaugh   (1895),    105 

for  personal  injuries,  an  allegation  that  Cal.  680,  39  Pac.  56. 

the  plaintiff  has  been   permanently  dis-  It  is  not  necessary  that  the  petition 

abled  from  labor,  held  insufficient  to  admit  should  allege  the  measure  of  damages,  as 

proof  of  such  loss  of  earnings :  Coontz  ir.  that  is  a  matter  to  be  regulated  by  the 

Missouri  Pac  Ry.  Co.  (1893),  115  Mo.  669,  court  in  its  instructions :  St.  Louis  'i'rust 

22  S.  W.  572 ;  in  an  action  for  breach  of  Co.  u.  Bambrick  (1899),  149  Mo.  560,  51 

a  contract  of  sale,  an  allegation  of  What  S.  W.  706. 

the  profits  would  have  been :  Singer  Mfg.  Where  it  is  sought  to  recover  liqui- 
Co.  r.  Potts  (1894),  69  Minn.  240, 61  N.  W.  dated  damages,  it  is  necessary  to  both  plead 
23 ;  in  an  action  to  set  aside  a  conveyance  and  prove  that  the  case  falls  within  the 
cf  real  property  on  account  of  fraud,  an  terms  of  the  exception  in  Civ.  Code, 
alleviation  that  the  defrauded  party  was  §§  1670.  1671,  declaring  all  contracts  for 
damaged:  Srader  v.  Srader  (1898),  151  liquidated  damages  void  except  in  certain 
Ind.  339,  51  N.  E.  479;  each  item  of  cases:  Long  Beach,  etc.  District  tr.  Dodge 
damage  sought  to  be  recovered:  Negley  (1902),  135  Cal.  401,  67  Pac.  499. 
r  Cowell  (1894),  91  la.  2.^6,  59  N.  W.  48 ;  Where  plaintiff  avers,  in  his  petition  in 
in  an  action  for  perHonal  injuries,  an  al-  an  action  to  recover  personal  property, 
legation  that  the  breach  of  duty  was  the  that  the  property  is  worth  at  least  a  cer- 
cause  of  the  injury :  Bodah  v.  Town  of  tain  amount,  and  this  is  admitted  by  the 
Deer  Creek  (1898),  99  Wis.  509.  75  N.  W.  answer,  the  pleadings  fix  the  amount  for 
75;  consequential  damages :  Omsha  Coal,  the  purposes  of  the  case:  State  Bank  v. 
Coke  &  Lime  Co.  v.  Fay  (1893),  37  Neb.  Felt  (1896),  99  la.  532,  68  N.  W.  818.  In 
68,  55  N.  W.  211  ;  in  an  action  for  wrong-  an  action  to  recover  damages  for  the 
fol  levy,  special  damages  for  loss  of  prufits :  wrongful  detention  of  personal  property, 
Bradley  v.  Borin  (1894),  53  Kan.  628,  36  it  is  not  necessary  to  allege  unusual  con- 
Pac.  977 ;  in  an  action  for  personal  injn-  ditions  which  increased  its  value,  where 
ries,  diseases  not  naturally  resulting  from  the  gross  value  is  alleged :  Hill  v.  Wilson 
the  nervous  shock  alleged:  Kleiner  v.  (1899),  8  N.  D.  309,  79  N.  W.  150. 
Third  Ave.  R.  R.  Co.  (1900),  162  N.  Y.  "In  a  civil  action  for  assault  and  bat- 
193,  56  N.  E.  497.  tery  it  is  unnecessary  to  specially  allege 
Special  damages,  which  must  be  spe-  such  damages  as  are  the  necessary  and 
cially  pleaded,  were  defined  to  be  all  such  usual  consequence  of  the  act  complained 
damages  or  elements  of  damage  as  do  not  of : "  Harshman  v.  Rose  (1897),  50  Neb. 
naturally  and  necessarily  flow  from  the  113,  69  N.  W.  755.  In  an  action  to  fore- 
wrongful  acts  constituting  a  trespass,  and  close  a  mortgage,  taxes  cannot  be  recov- 
80ch  as  the  trespasser  and  wrongdoer  is  ered  where  plaintiff  does  not  allege  that 
not  bound  to  know  must  necessarily  and  he  paid  them,  but  merely  alleges  that  de- 
inevitably  result  from  his  acts :  Rauma  v.  fendant  neglected  to  pay  them  and  prayed 
Bailey  (1900).  80  Minn.  336,  83  N.  W.  191.  judgment  for  principal,  interest  and  costs : 
"Special  damage  "has  a  technical  mean-  Williams  v.  Williams  (]9a3),  117  Wis. 
ing  wlien  used  in  respect  to  the  rules  of  125,  94  N.  W.  24.  Loss  of  time  in  an 
pleading,  and  merely  distinguishes  the  action  for  illegal  arrest  is  sufficiently 
damages  which  must  be  pleaded  from  pleaded  by  an  allegation  that  plaintiff  was 
those  which  need  not  be  pleaded :  Piatt  v.  deprived  of  his  liberty :  Young  v.  Gormley 
Town  of  Milford  (1895),  66  Conn.  320,  34  (1903),  120  la.  372,  94  N.  W.  922. 

Atl.  82.  n  J.   n. 

In  an  action  for  tort,  where  the  alleged  ^^^  ^^^' 

wrongful  act  does  not  in  itself  imply  mal-  A  complaint  in  an  action  to  foreclose  a 

ice»  the  plaintiff  must,  if  he  intends  to  mortgage  should  expressly  allege  that  the 
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debt  18  dae.    Bat  where  facts  are  pleaded  conflict:    Haggin    v.   Lorens    (18dS),  IS 

and  supplied    in  an  exhibit  which  show  Mont  309,  39  Pac.  285. 

that  the  debt  was  dae  before  the  action  In  actions  of  trover  for  the  oomrenioB 

was  institated,  the  infirmity  of  the  plead-  of  money  it  is  not  necessary  to  desciibs 

ing  in  this  respect  is  thereby  cared :  Bald-  the  money,  bat  it  is  soffident  to  state  the 

win  V.  Boyce  (1898),  152  Ind.  46, 51  N.E.  aggregate  amoant  taken:  Salem  TractioQ 

334.  Co.  V,  Anson  (1902),  41  Ore.  562,  69  FSc 

Delivery,                            '  675. 

An  allegation  that  an  instmment  was  ^^"^  Equiiff. 

execnted  inclades  the  idea  of  delivery,  ^  ^  «c^on  ^^  eqaitable  relief,  a  coo- 

and  it  is  not  necessary  to  allege  delivery  Pl*»°*  "  deranrrable  which  does  doc  alle^ 

in  terms :  Smith  i;.  Wait«  (1894),  103  Cal.  *acts  showing  that  phdntifiP  has  done  or  ii 

372,    37    Pac    232  ;    Jacobs   v.    Hogan  ««dy  to  do  eqnity :  Baena  Viata,  «c.  Ca 

(1900),  73  Conn.  740,  49  Atl.  202;  Top-  »•  Tno!^/  (^895),  107  Cal.  243,  40  Pic 

ping  V,   aay   (1896),   65   Minn.  346,  68  ^^' 

N.  w.  34.  ^^y- 

Demand,  ^^®  averment  of  daty  is  hot  a  le^ 

,^,          ,  .     ,          ...                    ■.  oondnsion,  and  is  therefore  improper  sad 

Where  defendant,  m  hi>  aiuiwer,  de-  a„a^ung:  City  of  Ft.  W.™, ..  Chmrie 

nie.  plaintiff  8  title,  It  18  not  neceaaa^  for  (1900),  156 Ind.  172.59 N.E.885;  IkFttk 

plaintiff  to  allege  and  prove  demand  pre-  ^  j^^,  p^  r     q^   (,995,    ,„  jj^  ,,; 

Tioua  to  bringing  an  action  for  conveniion:  3^  g  ^  j.<,    l,„^  ^    Brady  (1900).  73 

Kosenau  >'•  Syring  (1894).  25  Ore.  386.  35  gonn.  707,  49  AtL  199 ;  Martin  ».  She*- 

Pac  845;  Buffkin.  v.  Eason  (1893)   112  ^^  jjg^^)   „  ^^^  475,  50  AtLlM. 

N.  C.  162.  16  S.  E.  916 ;  Rich  v.  Hobwn  i„  ^^  '        ^^           ;„  ^^tf^  of 

(1893).  112  N.  C.  79.  16  S.  E  931.    See  j„t    ^aa  been  considered  an  all^  of 

also  GroB8  v.  Scheel  ( 1903),  -  Neb.  -.  93  j^, .  3,^  „  p^,,  (,g<^j^  „  jy^  ^.y 

N.  W.  418.             ,,.    ,      ,       ,     .  92  N.  W.  334;  Bnmett  r.  AtlantieCaMl 

An  aUegation  of  defendant's  refosal  to  Line  Ry.  Co.  (1908),  132  N.  C  261, 4J  S.  E. 

pay  is  equivalent  to  an  aUegation  of  de-  ao^ 

mand,  for  he  coald  not  wf ase  nnl^  he  {^  j^^  j^  -^  ^eld  that  in  an  aetioo  fbt 

had  been  asked  to  pay:  Worth  r.Whar-  negligence  the  particalar  duty  neglected 

ton  (1898),  122  N.  C  376.  29  S.  E.370;  „^,t^  declared  npon :  Ham^r.  Ci. 

Brossard  i;.  WilUams  (4902),  114  Wis.  89,  jerkircher  (1896).  97   la.  509,  66  N.  W. 

89  N.  W.  832.  77g .    ^.j^j^^    Raa^ad  Ca  v.  Stark,  S9 

De8cnptton,  ^^^^  7,4 

The  description  of  land  in  a  complaint  This  rale  seems  to  obtain  also  ia  Wii- 

shoald  be  soch  that  the  land  can  be  ascer-  consin.    See  Greenman  v.  Chicago  Noftb- 

tained  and  located  from  the  allegations  western  R.  R.  Co.  (1898),  100  Wis.  18^ 

alone:  Kiernan  1;.  Terry  (1894),  26  Ore.  75  N.  W.  998;  Lago  v.  Walsh  (1898), 96 

494,  38  Pac.  671 ;  Scheffer  v.  Hines  (1897),  Wis.  348,   74  N.  W.  212.    Bnt  see,  how- 

149  Ind.  413,  49  N.  £.  348;  Swatts  v.  ever,  Jones  v.  Bnrtis  (1894),  88  Wit.  478, 

Bowen  (1894),  141  Ind.  322, 40  N.  E.  1057 ;  60  N.  W.  785. 
Tracy  v.  Harmon  (1895),  17  Mont.  465,  43 

Pac  500.  Election  Contest, 

In  Sheffer  V.  Hines  {supra),  a  description  In  an  action  to  contest  an  electioo  th« 

employing  solely  the  nnmbers  of  the  sec-  complaint  most  set  forth  spedficaUj  tbe 

tions,  townships  and  ranges,  withont  ref-  particular  facts  counted  apon  sat  iavili- 

erence  to  any  object  from  which  a  location  dating  the  election :  Borders  r.  WiUisBi 

*in  the  state  conld  be  inferred,  was  held  (1900),  155  Ind.  36,  57  N.  £.  527. 
bad.    Bat  see  Citizen's  Bank  v.  Stewart 

(1894),  90  la.  467.  57  N.  W.  957,  where  Estoppel, 

snch  a  description  in  a  decree  was  held  An  estoppel  moat  be  pleaded  if  it  is  to 

safficient.     A    particalar   description  by  be  available :  Clond  v.  Blalnn  (1899),  10^ 

courses  and  distances  roast  control  the  la.  52,  75  N.    W.  645,  78  N.  W.  791, 

general  description  when  the  two  are  in  Nickum  v.  Burckhardt  (l897),30OraM 
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47  Pac  888.  See  also  note  4,  p.  815,  where 
many  cases  aie  cited  to  this  piopoeition. 
Bat  "  a  party  is  not  boand  to  plead  au  es- 
toppel where  he  is  withont  knowledge  that 
his  demand  most  altimatelj  rest  upon 
it:"  Donnellj  v.  San  Francisco  Bridge 
Co.  (1897),  117  Cal.  417,  49  Pac  559. 

See  Plumb  r.  Cnrtis  (1895),  66  Conn. 
154,  33  Atl.  998,  for  interesting  discussion 
of  estoppel  as  a  substantial  ground  of 
recovery. 

Exception  to  Rule  of  Law. 

Where  a  party  relies  upon  an  exception 
to  the  rule  that  a  servant  assumes  the  risk 
of  defective  machinery,  he  must  first  plead 
the  exception :  Malm  v,  Thelln  (1896),  47 
Neb.  686,  66  N.  W.  650. 

Exceptions  in  SttUutes, 

In  stating  a  cause  of  action  arising  upon 
an  enacting  clause  of  a  statute  containing 
an  exception,  such  exception  should  be 
negatived ;  but  where  the  proviso  is  con- 
tained in  another  clause  it  need  not  be 
negatived:  Rowell  o.  Janvrin  (1896),  151 
N.  Y.  60,  45  N.  E.  398 ;  Walker  v.  Chester 
County  (1893),  40  S.  C.  342,  18  S.  E.  936; 
Cleveland,  etc  Ry.  Co.  v.  Gray  (1897),  148 
Ind.  266, 46  N.  E.  675 ;  City  of  Kansas  City 
V.  Gamier  (1896),  57  Kan.  412, 46  Pac.  707 ; 
Larson  v.  First  Nat.  Bank  (1902),  —  Neb. 
— ,  92  N.  W.  729 ;  Hale  v.  Mo.  Pac.  Ry. 
Co.  (1893),  36  Neb.  266,  54  N.  W.  517  ; 
Central  Kentucky  Asylum  v.  Penick 
(1898),  102  Ky.  533,  44  S.  W.  92.  In 
Wolff  V.  Lamann  (1900),  108  Ky.  343,  56 
S.  W.  408,  it  was  held  that  in  alleging 
a  statutory  cause  of  action  for  injuries  due 
to  the  bite  of  a  dog,  it  is  not  necessary  to 
negative  the  exceptions  of  the  statute,  viz., 
that  the  injury  did  not  occur  upon  the 
premises  of  the  owner  after  night  or  that 
plaintiff  was  not  engaged  in  some  unlaw- 
ful act  in  the  daytime.  These  are  matters 
of  defence. 

Execution  of  Instrument. 

An  allegation  that  a  mortgage  was  made, 
executed,  and  delivered  includes  the  sign- 
ing, sealing,  attesting,  and  acknowledging : 
Laurent  v.  Lanning  (1897),  32  Ore.  11,  51 
Pac.  80. 

Execution,  Issuance  and  Return  of 

A  sufficient  showing  that  a  legal  execu- 
tion was  issued  on  a  judgment  and  re- 


turned unsatisfied  is  made  by  an  allegation 
that  on  a  day  named  an  execution  was,  in 
due  form  of  law,  issued  upon  a  certain 
judgment,  to  the  sheriff,  and  that  such 
execution  was  duly  returned  by  said  sheriff 
wholly  unsatisfied:  Pierstoff  v.  Jorges 
(1893),  86  Wis.  128,  56  N.  W.  735. 

Forcible  Entry  and  Detainer. 

A  complaint  in  the  words  of  the  statute 
is  sufficient:  Locke  v.  Skow  (1902),  Neb., 
91  N.  W.  572.  The  rule  requiring  the 
pleader  to  state  the  facts  constituting  his 
cause  of  action  or  defence  should  not  be 
applied  to  this  action :  Blachford  v.  Fren- 
ser  (1895),  44  Neb.  829,  62  N.  W.  1101. 
For  coQi]daint  held  sufficient,  see  Moore  v. 
Parker  (1899),  59  Neb.  29,  80  N.  W.  43. 

Foreclosure. 

In  an  action  to  foreclose  a  mortgage 
plaintiff  need  not  set  out  the  nature  of,  or 
facts  constituting,  the  claim  of  another 
lien  holder,  but  may  allege  generally  that 
such  defendant  claims  some  interest  in 
the  mortgaged  premises,  advising  him  that 
his  lien  will  be  barred  if  he  fails  to  appear 
and  disclose  it:  Winemiller  v.  Laughlin 
(1894),  51  O.  St.  421.  38  N.  E.  111.  A 
complaint  in  a  suit  to  enforce  a  mortgage 
on  a  widow's  dower  interest  must  show 
the  facts  from  which  the  portion  of  the 
mortgage  debt  properly  chargeable  to 
such  dower  interest  can  he  ascertained : 
Fowle  V.  House  (1896),  29  Ore.  114,  44 
Pac  692. 

For  the  construction  of  a  complaint  in 
an  action  to  foreclose  a  mechanic's  lien 
upon  several  pieces  of  property,  not  con- 
tiguous and  not  of  similar  character,  see 
Big  Blackfoot  Co.  v.  Bluebird  Co.  (1897), 
19  Mont.  454,  48  Pac.  778. 

But  one  action  may  be  maintained  for 
the  recovery  of  any  debt  secnred  by  mort- 
gage, under  C.  L.  i888,  §  3460 :  Salt  Lake 
Loan  &  Trust  Ck>.  v.  Millspaugh  (1898),  18 
Utah,  283,  54  Pac  893. 

Foreign  Laws. 

A  foreign  law  must  be  pleaded  like  any 
other  fact:  Lowry  v.  Moore  (1897),  16 
Wash.  476,  48  Pac.  238 ;  Thompson- Hous- 
ton Elec.  Co.  V.  Palmer  (1893),  52  Minn. 
174,  53  N.  W.  1137 ;  Dunham  v.  Holloway 
(1895),  3  Okla.  244,  41  Pac  140;  Myers  u. 
Chicago,  etc.  Ry.  Co.  (1897),  69  Minn.  476, 
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72  K  W.  694 ;  McDonald  v.  Bankers'  Life  (1893),  36  Neb.  801,  55  N.  W.  M6 ;  Kdoz 

Ass'u  (1900),  154  Mo.  618,  55  S.  W.  999;  v.  Peanon  (1902),  64  Kan.  711,  68  Pac 

Showalter  v.  Rickert  (1902),  64  Kan.  82,  613;  Ladd  v.  Nystol  (1901),  63  Kan.  23, 

67  Fac.  454;   Smith  v.  Mason  (1895),  44  64  Pac.  985;  Gem  Chemical  Co.  p.Yoqbj;- 

Neb.  610,  63  N.  W.  41.     A  foreign  statute  blood  (1900),  58  S.  C.  56,  36  S.  E.  437; 

should  be  set  out,  not  pleaded  by  its  legal  Beaman  v.  Ward  (1903),  132  N.  C.  68*  43 

effect:  Lowry  t;.  Moore  (1897),   16  Wa^h.  S.  E.  545;  Leasure  v.  Forqner  (1895), S7 

476,  48  Pac.  238.     In  pleading  a  foreign  Ore.  334,    41    Pac.    665;    Schiffmaa  r. 

statute  it    is  sufficient  to  allege  its  sub-  Schmidt   (1900),  154  Ma  204,  55  S-  W. 

stance:  Minneapolis  Harvester  Works  v.  451;  Groodson  u.  Goodson  (1897),  140 Mo. 

Smith  (1893),  36  Neb.  616,  54  N.  W.  973;  206,   41    S.  W.  737  ;    Bnrnham   r.  Bojd 

Showalter  v.  Rickert  (1902),  64  Kan.  82,  (1902),   167   Mo.    185,  66   S.   W.  lOdS; 

67  Pac  454.    The  law  of  another  State  Clough  v.  Holden  (1893),  115  Mo.  336,  21 

cannot  be  pleaded  by  chapter  onlj,  but  the  S.  W.  1071 ;  Count j  of  Cochise  r.  Copper 

terms,  tenor,  and  effect  of  the  statute  are  Queen   Min.   Co.    (1903),  Ariz.,  71   Pk. 

to  be  set  out:  McDonald  t*.  Bankers'  Life  946 ;  Guj  v.  Blue  (1896),  146  Ind.  629,  45 

Ass*n  (1900),  154  Mo.  618,  35  S.  W.  999.  N.  E.  1032;  Stroup  v,  Stroup  (1694),  140 

In  pleading  the  common  law  of  another  Ind.  179,  39  N.  E.  864;  Tolbert  r.  Cale> 

State  it  is  sufficient  to  state  as  a  fact  what  donian  Ins.  Co.  (1897),  101  Ga.  741.  28 

the  law  is,  without  setting  out  decisions  of  S.  E.  991 ;  Pecktiam  v.  City  of  Wat»o- 

the  courts:   Crandall   v.  Great  Northern  TiIle(I902),138Cal.242,71  Pacl69;  Mor- 

Ry.Co.  (1901),  83  Minn.  190,86  N.  W.IO.  rill  v.   Little  Falls  Co.  (1893),  53  Hinn. 

In  the  absence  of  allegations  to  the  con-  371,  55  N.  W.  547. 

trary,  the  laws  of  a  foreign  state  will  be  But  inPelly  u.  Naylor  (1893),  139  N.  T. 

presumed  the  same  as  those  of  the  State  of  598,  35  N.  E.  31 7,  it  seems  to  be  held  that 

the  forum :  Greenyille  Nat.  Bank  v.  Evans  the  facts  constitnting  the  fraud  need  Bot 

Co.  (1900),  9  Okla.  353,  60  Pac.  249 ;  Man-  be  set  out. 

sur-TebbettsCo.  r.  Willet  (1900),  lOOkla.  •  A  complaint  is    good   which  allegei 

383,  61  Pac.  1066;  Smith  v.  Mason  (1895),  facts  constituting  fraud  whether  fraod  ii 

44  Neb.  610,  63  N.  W.  41.  alleged  in  terms  or  not :  Worth  v.  Stevait 

(1898),   122   N.    C.  263,   29   S.   £.  413; 

Fraud.  Rathbone  v.  Froet  (1894),  9  Wash.  162, s: 

«Fraud   is  never  presumed,  and   must  Pac.  298. 

be  alleged  and  proved  to  be  available :  While  an  intent  to  deceive  is  a  see- 

Hampton  v.  Webster  (1898),  56  Neb.  628,  essary  ingredient  of   fraud,   it  need  cot 

77   N.   W.   50;  Nat.  State  Bank  v.  Nat.  be  alleged    directly  if   facts  are  «late4 

Bank  (1895),  141  Ind.  352,  40  N.  E.  799.  from  which    it    is    necessarily    imi^iei: 

And  in  order  to  be  available  it  must  have  Schoellhamer  v.  Rometsch  (1894),  26  Ore. 

resulted  in  injury  or  damage  to  the  party  394,  38  Pac  344.     But  see  McKibbin  c 

pleading  it :   Carrington   v.  Omaha  Life  Ellingson  (1894),  58  Minn.  205,  39  N.  W. 

Ass'n  (1899),  59  Neb.  116,  80  N.  W.  491.  1003,  where  it  is  held  that  all^rations  of 

"^  A  general  allegation  of  fraud  is  not  facts  tending  to  show  a  fraudulent  intect 

sufficient,  but  the  facts  constituting  the  are  not  equivalent  to  an  allegatioD  of  lacli 

fraud  must  be  alleged :  Murray  v.  Shoudy  intent.  As  to  necessity  of  alleging  fnndi- 

(1896),  13  Wash.  33,  42  Pac.  631 ;  Cade  lent  intent,  see  Northwestern  Steamship 

V.   Head   Camp   W.   O.    W.   (1902),    27  Co.  v.  Dexter  Horton  &  Co.  (1902K  29 

Wash.   218,  67    Pac    603;    Crowley    v.  Wash.  565,  70  Pac.  59,  holding  that  such 

Hicks  (1898),  98  Wis.  566,  74  N.  W.  348;  allegation  is  necessary,  and  Camertm  r. 

New  Bank  v,   Kleiner  (1901),   112  Wis.  Mount   (1893),   86    Wis.  477,56  N.  W. 

287,   87   N.   W.    1090;   James  v.  Kelley  1094,  holding  such  allegation 


(1899),  107  Ga.  446,  33  S.  E.  425  ;  Kem-  In  the  following  cases  the  allegations  of 

per  V.  Renshaw  (1899),  58  Neb.  513,  78  fraud  were  passed  upon  by  the  court,  sod 

N.  W.  1071  ;  Johnston  v.  Spencer  (1897),  sustained  or  condemned,  as  indicated :  Sell 

51   Neb.  198,   70  N.  W.  982;  Crosby  v.  v.  Tucker  (1894),  10  Utah,  132,  37  Pif.  249 

Ritchey  (1896),  47  Neb.  924,  66   N.  W.  (held  in.sufficient) ;    Wenning   c.  Te«pl« 

1005;  Rockford  Watch  Co.  v.  Manifold  (1895),  144  Ind.  189,  41  N.  E.  600  (held 
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sufficient);   Leasnre   r.   Forqner   (1895),  ments  most  be  appropriatelj  amplified: 

27     Ore.  334,   41   Pac.  665  (held  iusaffi-  Young  i;.  Schofield  (1895),  132  Mo.  650, 

cient)  ;  Schiffman  v.  Schmidt  (1900),  154  34  S.  W.  497. 
Mo.  204,  55  S.  W.  451  (held  insafficient) ; 

Koh,  Nathan  &  Fisher  Co.  v.  Glucklick  Interest, 

i  1 9a3).  120  la.  504,  94  N.  W.  1105.  Where  debts  or  claims  bear  interest  as 

The  general  rules  as  to  pleading  fraud  a  matter  of  law.  interest  may  be  recovered 

do   not  apply  to  ejectment  and  replevin:  upon  them  under  a  general  prayer  for  the 

Phoenix  Iron  Works  v,  McEvony  (1896),  amount  of  the  debt  or  claim  and  interest, 

47  Neb.  228,  66  N.  W.  290.  without  any  allegation  that  it   is  due : 

Peterson  v.  Mannix  (1902),  Neb.,  90  N.  W. 

I^My-  210.     In  Ormond  v.  Sage  (1897),  69  Minn. 

A  formal  allegation  of  injury  is  not  5^3,  72  N.  W.  810,  it  was  held  unneces- 

necessary    when   facts    are   stated  from  sary  to  demand  interest  where  a  party  is 

"wbicb  loss  or  Injury  is  implied :  Green  entitled  to  it  by  way  of  damages  on  money 

Say,  etc.  Canal  Co.  v.  Kaukauna,  etc.  Co.  due  on  contract,  and  in  Brown  v.  Doyle 

(1901).  112  Wis.  323,  87  N.  W.  864.  (1897),  69  Minn.  543,  72  N.  W.  814,  the 

The  plaintifl!  is  not  required  to  aver  court  said  that  it  need  not  be  specially 

all  the  physical  injuries  which  he  has  sns-  pleaded. 

tained  or  which  may  have  resulted  from  lu  suing  on  a  promissory  note  it  is  not 

the  wrongful  act  complained  of,  if  they  necessary  to  state  how  much  interest  is 

are  such  as  may  be  traced  to  or  naturally  due.  if  the  rate  from  a  given  day  is  al- 

follow  from  the  act :  Williams  i;.  Oregon  leged.  yet  if  a  certain  sum  is  named  a 

Short  Line  R.  R.  Co.  (1898),  18  Utah,  larger  sum  cannot  be  recovered :  King  v. 

210,  54  Pac.  991 ;  Croco  v.  Oregon  Short  Westbrooks  (1902),  116  Ga.  753,  42  S.  E. 

LineR.R.  Co.(1898),18Utah.3n,54Pac.  1002.     The  exhibit  being  part    of  the 

985;  Youngblood  v.  Railroad  Co.  (1901),  complaint,  a  prayer  asking  for  interest 

60  S.  C.  9,  38  S.  E.  232 ;  Curran  v.  A.  H.  according  as  the  same  may  appear  to  be 

Stange  Co.  (1898),  98  Wis.  59S,  74  N.  W.  due  from  the  items  of  said  exhibit  at  seven 

377 ;  Hanson  v.  Anderson  (1895),  90  Wis.  per  cent  per  annum  is  sufficient  to  support 

195,  62  N.  W.  1055.  a  verdict  for  such  interest:   Dunham  v, 

A  claim  made  in  a  complaint  for  a  spe-  Hulloway   (1895),  3  Okla.  244,  41  Pac. 

cific  injury  and  '*  other  injuries  "  is  indefi-  HO. 

nite    and    uncertain,  but  is  sufficient  to  TnvalidUy  o/StatuU  or  Ordinance. 
%dmit  evidence  of  what  the  other  m juries 

were  :  Mauch  r.  Hartford  (1901),  112  Wis.  "  ^^®^  ^^  ^  claimed  that  a  statute  or 

40  87  N.  W.  816.  ordmance  is  invabd  because  it  is  in  its 

substance  violative  of   the   fundamental 

Injury  to  the  Person.  i*^'  ^^^  ii»£erence  of  invalidity  being  one 

^               ,   , ,  .    ^      »               ^  foUowmg  from  the  fundamental  law  as 

The  court  held,  m  Hutcherson  i..  Dur-  compared  with  the  act  in  question,  it  is 

den  ( 1901 ).  1 13  Ga.  987, 39  S.  E.  495,  that  ^^^^^^,  ^    ^^^^    ^H^^  ,h^,  .^'  .^  .^. 

the  expression  -mjuries  to  the  person,  ^^j^     ^^en  the  claim  is  that  such  act 

as  used  m  the  statute  of  limitations,  was  ^^  ordinance  is  invalid,  not  because  of 

not  confined  to  physical  mjunes.  but  em-  -^  substance,  but  because  not  regularly 

braced  all  ^tionable  injuries  to  the  in-  ^^  ^^  ^^^^  the  defect  in  the  pro- 

dividual  himself,  as  distinguished  from  feedings  must  be  specifically  pleaded.    It 

injuries  to  his  property.  ^  insufficient  to  allege  generaUy  that  it 

was  not  legally  adopted : "  City  of  York 

Innocent  Purchaser.  ^    Chicago,  B.  &  Q.  R.  R.  Co.  (1898),  56 

Where  a  plaintiff  is  required  to  allege  Neb.  572,  76  N.  W.  1065.    Where  it  is 

that  he  is  an  innocent  purchaser,  he  must  claimed  that  a  statute  is  unconstitution- 

aver  the  facts,  showing  all  the  elements  al,  a  general  allegation  to  that  effect  is 

necessary,  viz.,  that  he  is  a  purchaser  in  not  sufficient,  but  the  specific  provision  of 

good  faith,  without  notice,  and  for  a  valu-  the  constitution  infringed  upon  must  be 

able  consideration,  and  each  of  these  ele-  pointed  out  in  the  pleadings :  Ash  v.  City 
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of  Independence  (1902),  169  Mo.  77,  68    jnrisdiction  of  a  jostice's  ooozt :  Willitiv. 
8.  W.  888.  Walter  (1898)»  32  Ore.  411,  52  Pac  U. 


Irreparable  Injury, 

A  mere  allegation,  in  a  complaint,  of 
great  or  irreparable  injury  to  the  plaintiff 
and  his  property,  without  the  facts  show- 
ing it,  is  not  sufficient  in  an  action  for  an 
injunction :  Brass  v.  Rathbone  (1897),  153 
N.  Y.  435,  47  N.  E.  905 ;  Wabaska  Elec- 
tric Co.  r.  City  of  Wymore  (1900),  60  Neb. 
199,  82  N.  W.  626;  Burrus  v.  City  of 
Columbus  (1898),  105  6a.  42, 31  S.  £.  124; 
Schuster  v.  Myers  (1899),  148  Mo.  422, 
50  S.  W.  103.  See  also  Placke  v.  Union 
Depot  R.  R.  Co.  (1897),  140  Mo.  634,  41 
S.  W.  915. 

A  stockholder's  allegation  that  he  "  has 
good  reason  to  fear  and  does  fear "  that 
the  directors  will  sell  the  franchise,  with- 
out any  averment  that  they  threaten  to 
do  so,  is  not  sufficient :  Quin  v.  Havenor 
(1903),  53  Wis.  118,  94  N.  W.  642. 

Judgment. 

In  an  action  upon  a  judgment  of  an- 
otlier  State  rendered  by  a  court  of  general 
jurisdiction,  it  is  unnecessary  to  allege 
jurisdictional  facts.  Want  of  jurisdiction 
is  matter  to  be  set  up  by  answer :  Trow- 
bridge V,  Spinning  (1900),  23  Wash.  48, 
62  Pac.  125;  Kunze  v.  Kunze  (1896),  94 
Wis.  54, 68  N.  W.  391 ;  Bennett  v.  Bennett 
(1902)^  —  Neb.  — ,  91  N.  W.  409.  In 
Gude  V.  Dakota  Fire  Ins.  Co.  (1895),  7 
S.  D.  644,  65  N.  W.  27,  a  complaint 
alleging  jarisdictional  facta  relative  to  a 
foreign  judgment  was  considered  and  held 
sufficient.  But  see  Angle  v.  Manchester 
(1902).  —  Neb.  — ,  91  N.  W.  501. 

In  pleading  a  judgment  it  is  only  neces- 
sary to  follow  §  456  of  the  Code  of  Civil 
Procedure,  and  aver  that  the  judgment 
was  "  duly  given : "  Edwards  v,  Hellings 
(1893),  99  Cal.  214,  33  Pac.  799;  Buck- 
man  V.  Hatch  (1903),  139  Cal.  53,  72  Pac 
445.  Same  holding  in  Wisconsin,  in  Pier- 
Btoff  V.  Jorges  (1893),  86  Wis.  128,  56 
N.  W.  735,  as  to  judgment  of  a  court  of 
limited  jurisdiction.  Same  holding  in 
Oregon,  in  Fisher  v.  Kelly  (1896),  80  Ore. 
I.  46  Pac  146,  also  as  to  judgment  of 
court  of  limited  jurisdiction. 

But  in  pleading  a  judgment  of  a  jus- 
tice's court  it  is  essential  to  show  that  the 
cause  of  action  was  one  falling  under  the 


Jurudtctwn, 

A  court  will  reverse  a  jadgmeBt  for 
want  of  jurisdiction,  not  oolj  in  omb 
where  it  is  shown  negatively  that  jnosdk- 
tion  doee  not  exist,  but  even  when  it  does 
not  appear  affirmatively  that  it  does  exist : 
Myers  i;.  Berry  (1895),  3  Okla.  612;  41 
Pac.  580. 

Ubeland  SSandtr. 

See  the  following  cases  dealing  with 
various  phases  of  the  subject :  Sbarpc  r. 
Larson  (1897),  70  Minn.  209,  72  N.  W. 
961;  Richmond  v.  Post  (1897),  69  MiaL 
457,  72  N.  W.  704;  Fredrickson  r.  Joho- 
son  (1894),  60  Minn.  337,  62  N.  W.  388; 
American  Book  Ca  v.  Kingdom  Poblisb- 
ing  Co.  (1898),  71  Minn.  363.  73  N.  W. 
1089 ;  Heeney  v.  Kilbane  (1899),  59  O.  St 
499,  .53  N.  E.  262;  Grand  v.  Drcrfas 
(1898),  122  Cal.  58,  54  Pac  389;  Schnbeit 
V.  Richter  (1896),  92  Wis.  199,  66  N.  W. 
107 ;  Davis  v,  Hamilton  (190S),  85  Mina. 
209,  88  N.  W.  744;  Williams  r.  FaDcr 
(1903),  —  Neb.  — ,  94  N.  W.  118;  Gnxbb 
r.  Elder  (1903),  —  Kan.  — ,  72  Pac  79a 

NameM  ofPariieM. 

Parties  should  sue  and  be  saed  in  their 
full  Christian  names,  and  not  by  initial 
letters:  Small  v.  Sandall  (1896),  48  Neb. 
318, 67  N.  W.  156 ;  Scarborough  v.  Myrick 
(1896),  47  Neb.  794,  66  N.  W.  867;  Eos- 
wold  17.  Olsen  (1894),  39  Neb.  59, 57  X.  W. 
765;  Richardson  r.  Opelt  (1900),  60  Nek 
180,  82  N.  W.  377 ;  Nebraska  Loan  ft 
Trust  Co.  V,  Kroener  (1901),  63  Nek  189, 
88  N.  W.  499 ;  Gillian  p.  McDowell  (1903). 
—  Neb.  — ,  92  N.  W.  991 ;  Twine  r.  M- 
gore  (1895),  3  Okla.  640,  39  Pac  388; 
Turner  r.  Gregory  (1899),  151  Mo.  100,  U 
S.  W.  234.  But  in  a  suit  npon  an  intra- 
ment  deecribing  the  parties  by  their  initials, 
suit  may  be  brought  by  or  against  them 
in  that  form :  Richardson  p.  Opelt  (1900), 
60  Neb.  180,  88  N.  W.  377.  Bnt  see  the 
contrary  view  held  in  Gillian  v.  McDoveD 
(1902),  —  Neb.  — ,  92  N.  W.  991.  Wkeie 
defendant  (the  Louisville  and  NashviSe 
Railroad  Company)  was  aoed  as  tie 
"L.  &  N.  R.  R.  Co.,''  its  plea  in  abste- 
ment   ought    to   have    been   snstsiDed: 
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X«OQi8ville,  etc.  R.  R.  Co.  v.  Bloyd  (1900),  findings,  and  judgment  to  the  defendants 

— —  Kj.  — ,  55  S.  W.  694.  are  generally  in  the  plnral,  the  action  will 

The  objection  that  the  fall  name  is  not  b^  held  to  be  one  against  the  individuals 

^▼en  maj  be  made  at  any  time  before  named,  even  though  the  petition  charges 

judgment:  Small  v.  Saadall   (1896),  48  that  the  plaintiff  contracted  with  the  de- 

I^eb.  318,  67  N.  W.  156 ;  but  not  there-  fendants  as  partners : "  Burke  v.  Unique 

sUter :  Sboexnaker  v.  Goode  (1902),  Neb.,  Printing  Co.  (1901),  63  Neb.  264, 88  N.  W. 

92   N.  W.  629;   Scarborough  v.  Mjrrick  488. 

(1896),  47  Neb.  794,  66  N.  W.  867 ;  Schrei-  In  Turner  v.  Gregory  (1899),  151  Mo. 
ner  v.  Stanton  (1901),  26  Wash.  563,  67  100,  52  S.  W.  234,  the  court  said:  " In  aU 
Pac  219 ;  Fisk  v.  GuUiford  (1903),  —  Neb.  proceedings  the  Christian  and  surname  of 
— t  95  N.  W.  494.    Demurrer  is  not  the  both  the  plaintiff  and  defendant  should  be 
proper  remedy :  McColgan  v.  Territory  of  set  forth  in  the  pleadings  and  process 
Oklahoma  (1897),  5  Okla.  567,  49  Pac  with  accuracy.  .  .  .  One  general  rule  has 
1018.    But  where  an  action  was  brought  been  to  hold  the  first  Christian  name  as 
by  "  Heath,  Morrow  &  Co.,"  and  this  is  essential,  and   to  hold  that  the  middle 
the  only  description  given  of  the  plaintiffs  name  is  no  part  of  a  man's  name,  or  at 
in  the  summons  or  complaint,  a  demurrer  least  not  necessary  to  his  designation." 
was  held  proper :  Heath  v.  Morgan  (1895),  Citing  Missouri  cases. 
117  N.  C.  504,  23  S.  E.  489.     Such  objec- 
tion is  waived  by  pleading  to  the  merits :  Negative  Averments. 
Bell  17.  Peterson  (1900),  105  Wis.  607,  81  *' A  negative  allegation  is  to  be  proved 
N.  W.  279.  only  where  it  constitutes  a  part  of  the 

It  is  sufficient  to  correctly  state  the  original  substantive  cause  of  action  upon 

names  of  the  parties  in  the  title,  and  they  which  the  plaintiff  relies,  and  this  is  an 

may  thereafter  be  referred  to  merely  as  exception  to  the  general  rule  that  a  party 

plaintiff  or  defendant :  Chicago,  etc.  R.  R.  is  not  called  upon  to  prove  his  negative 

Co.  V,  Thomas  (1896),  147  Ind.  35,  46  averments,  although  they  may  be  neces- 

N.  £.  73;  Eisely  v.  Taggart  (1897).  52  sary  in  his  pleading : "  Dirks  t7.  California 

Neb.  658,  72  N.  W.  1039;  First  Nat.  Bank  Safe  Deposit  Co.  (1902),  136  Cal.  84,  68 

V.  Hattenbach  (1900),  13  S.  D.  365,  83  Pac.  487. 

N.  W.  421.  Negligence, 

"Where    the   petition    or    complaint  Negligence   cannot  be  presumed  but 

states  a  cause  of  action  in  favor  of  the  must  be  pleaded  and  proved :  Vansyoc  v. 

plaintiff   personally,    superadded   words,  Freewater  Cemetery  Ass*n  (1901),  63  Neb. 

such  as  'agent,'  'executor,'  or  'trustee,'  143,  88  N.  W.  162;  First  Nat.  Bank  v. 

will    be    regarded   as  descriptio  persona  Zeims  (1894),  93  la.  140,  61  N.  W.  483. 

merely:"  Thomas  v.  Carson  (1896),  46  A  general  allegation  of  negligence  Is 

Neb.  765,  65  N.  W.  899.    Where  a  peti-  sufficient  to  repel  a  demurrer  for  want  of 

tion  states  facts  constituting  a  cause  of  facts:    House  v.  Ateyer  (1893),  100  Cal. 

action  against  the  defendant  individually,  592,  35  Pac.  308  ;^tephen8on  v.  Southern 

a   general  demurrer  should  not   be  sus-  Pac  Co.  (1894),  102  Cal.  143,  36  Pac.  407  ; 

tained   because    in    the    caption    of  the  Omaha  &  R.  V.  Co.  v,  Wright  (1896),  49 

petition  the  defendant  is  designated  as  Neb.  456,  68  N.  W.  618  (overruling  same 

gnardian:  Clift  v,  Newell  (1898),  104  Ky.  cose,  47  Neb.  886,  66  N.  W.  842);  Omaha 

396,  47  S.  W.  270.    "  A  defendant  known  &  R.  V.  Co.  v.  Crow  (1898),  54  Neb. -747, 

indiscriminately  by  either  of  two  names  74  N.  W.  1066;  Collett  v.  Northern  Pac. 

may  properly  be  designated  by  both  in  Ry.  Co.  (1900),  23  Wash.  600, 63  Pac.  225 ; 

the  title  of  the  action,  if  they  are  used  in  Traver  t;.  Spokane  St.  Ry.  Ca  (1901),  25 

such  a  manner  as  to  indicate  clearly  that  Wash.  225.  65  Pac.  284 ;  Conrad  v.  De 

but  one  person  is  sued:"  O.  L.  Packard  Montconrt  (1896),  138  Mo.  311,  39  S.  W. 

Machinery  Co.  r.  Laev  (1898),  100  Wis.  805;    Foster   v.  Missouri    Pac.   Ry.  Co. 

644,  76  N.  W.  596.    **  Where  the  caption  (1893),  1 15  Mo.  1 65, 21  S.  W.  916 ;  Connell 

of  the  petition  gives  the  individual  names  v.  Chesapeake,  etc.  Ry.  Co.  (1900),  Ky.,  58 

of  the  members  of  a  copartnership  as  de-  S.  W.  374 ;    Baltimore,  etc.  Ry.   Co.  v. 

fondants,  and  references  in  the  pleadings.  Young  (1896),  146  Ind.  374, 45  N.  £.  479 ; 
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Sale  V.  Aurora,  etc.  Co.  (1896),  147  Ind.  136  Ind.  181,  35  N.  E.  3;  Lonisrille,  etc 

324,  46  N.  E.  669  ;  Cleveland,  etc.  Rjr.  Co.  R.  R.  Co.  v.  Bates  (1896),  146  Id<L  564,45 

V.  Berry  (1898),  152  Ind.  607, 53  N.  E.  415 ;  N.  E.  108;  Loaisville,  etc.  &  R.  Co.  r. 

Rodgers  v.  Baltimore,  etc.  Ry.  Co.  (1897),  Lynch  (1896),  147  Ind.  165,  44  N.  E.  997; 

150  Ind.  397,  49  N.  E.  453;  Citizens'  St.  Conrad  v.  De  Moutcourt  (1896),  138  Ho. 

R.  R.  Co.  V.  Satton  (1897),  148  Ind.  169,  311,  39  S.  W.  805 ;  Omaha  &  R.  V.  Co.  r. 

46  N.  E.  462 ;  Louisville,  etc.  R.  R.  Co.  v.  Crow  (1898),  .54  Neb.  747,  74  N.  W.  1066. 

Bates  (1896),  146  Ind.  564,45  N.  E.  108;  Where  a  general  averment  of  ne/^i- 

Louisville,  etc  R.  R.  Co.  v.  Berkey  (1893),  gence  in  a  petition  is  followed  by  an  eon- 

136  Ind.  181,  35  N.  E.  3;  Rogers  v.  lYues-  mention  of  specific  facts  of  negligenoe^ 

dale  (1894),  57  Minn.  126,  58  N.  W.  688;  the  plaintiff  will  be  restricted  to  proof  u( 

McGonigle  r.  Kane  (1894),  20  Colo.  292, 38  the  facts  so  specified  :  McManamee  r.  Ma 

Pac.  367;  Walker  v.  McCauU  (1900),  13  Pac.   Ry.  Co.   (1896),   135    Mo.  440,  37 

S.  D.  512,  83  N.  W.  578;  Jones  v.  City  of  S.  W.  U9 ;  Dlanhi  p.  St.  Louis,  etc  Ry. 

Portland  (1899),  35  Ore.  512,  58  Pac.  657;  Co.  (1897).  139   Mo.  291.  40  S.  W.  890; 

Chaperon  v.  Portland  Electric  Co.  (1902),  McCarty  v.  Rood  Hotel  Co.  (1898),  J44 

41  Ore.  39,  67  Pac.  928;  Pittsburgh,  etc.  Mo.   397,  46   S.    W.   172;   Chitty  r.  St 

Ry.    Co.  V.   Wilson  (1903),  — Ind. —,66  Louis,  etc.  Ry.  Co.  (1899),  148  Mo.  64. 49 

N.  E.  899;  Cederson  v.  Oregon  Nav.  Co.  S.  W.  868;  Rogers  v.  Truesda2e(I894),57 

(1900),  38  Ore.  343,  62  Pac  637 ;  Chicago,  Minn.  126,  58  N.  W.  688  ;  Piert%  v.  Gretf 

B.  &  Q.  R.  R.  Co.  V.  Oyster  (1899),  58  Neb.  Falls,  etc.  Ry.  Co.  (1899),  22  Mont.  U\ 

1,  78  N.  W.  859.  56  Pac.  867;  Telle  o.  Rapid  Transit  Rj. 

The  rule  that  a  general  allegation  of  Co.  (1893),  50  Kan.  455,  31   Pac  107«. 

negligence  is  safficient  to  repel  a  demurrer  Contra :  Traver  v.  Spokane  St  Ry.  Co. 

for  want  of  facts,  '<  means,  not  that  the  (1901).  25  Wash.  225,  65  Pac  284.    H«Id 

pleading  is  good  by  charging  that  the  in  Stendal  v.  Boyd  (1897),  67  Minn.  S79, 

plaintiff  was  injured  *  by  the  negligence  of  69  N.  W.  899,  that  where  a  general  char^ 

the  defendant,'  but  that  it  is  sufficient  if  of  negligence  is  made  as  to  specific  acts 

the  act,  stated  as  the  cause  of  the  injury,  which  could  not  be  negligent  under  ut 

is    alleged    to  have    been    '  negligently '  evidence  admissible  under  the  allegatioBi 

done : ''  Cleveland,  etc.  Ry.  Co   v.  Berry  of  the  complaint,  the  complaint  is  demur' 

(1898),  152  Ind.  607,  53  N.  E.  415.  rable. 

Negligence  is  an  ultimate  fact,  and  not  Negligence  need  not    be  charged  is 

a  legal  conclusion  :  House  W Meyer  (1893),  terms  if  the  facts  alleged  show  a  pn'ta 

100  Cal.  592,  35  Pac.  308;^ Stephenson  v.  /acte  case  of  negligence :  Baltimore  &  Ohio 

Southern  Pac.  Co.  ( 1 894),  102  Cal.  1 43,  36  Ry.  Co.  v.  Kreager  (1899),  61  O.  St  31S, 54 

Pac.  407;  McGonigle  v.  Kane  (1894),  20  N.   E.  203;  City  of  Geneva  v.  Bmwxt 

Colo.  292,  38  Pac.  367  ;  Chaperon  v.  Por^  (1 902).  —  Neb.  — ,  91  N.  W.  275.    "  If  the 

land  Elec.  Co.  (1902),  41  Ore.  39,  67  Pac.  complaint  is  found  to  be  sufficient  in  the 

928 ;  Rogers  v.  Truesdale  (1894),  57  Minn,  statement  of  negligence  in  one  respect,  it 

126,  58  N.  W.  688  ;  Chicago,  B.&  Q.  R.  R.  is  good,  as  against  a  general  demorrer. 

Co.  t;.   Grablin    (1893),  38    Neb.   90,56  even  if  deficient  in  the  statement  of  another 

N.  W.  796 ;  Hill  v.  Fairhaven,  etc.  R.  R.  instance   of  want   of   care : "  Hoogh  r. 

Co.  (1902),  75  Conn.  177,  52  Atl.  725  (hold-  Grant's  Pass  Power  Co.  (1902).  41  Ore. 

ing  it  a  mixed  question  of  law  and  fact) ;  531,  69  Pac  655. 

Do6little  V.  Laycock  (1899),  103  Wis.  334,  In  an  action  against  a  common  carrier 

79  N.  W.  408  (mixed  question  of  law  and  it  is  sufficient  to  allege  that  the  pfA 

fact).  were  delivered  to  him  and  were  injured  bv 

W'here  a  petition  contains  but  a  general  his  default  while  in  his  custody  and  care 

allegation  of  negligence  it  is  subject  to  a  as   a   common   carrier :    Lang  r.  Bndr 

motion  to  make  more  definite  and  certain :  (1900),  78  Conn.  707,  49  Atl.  199. 

Price  V.  Water  Co.  (1897),  58  Kan.  551,  50  A  complaint  in  an  action  for  neeiigeoce 

Pac.  450;  Jones  V.  City  of  Portland  (1899),  is  bad  which  does  not  allege  farts  r^ 

35  Ore.  512,  58  Pac.  657 ;  Walker  v.  Mc-  quiring  the  inference  that  the  negligeoce 

Caull  (1900) ,  13  S.  D.  512,  83  N.  W.  578 ;  of  the  defendant  was  the  proximate  caaN 

Louisville,  etc.  R.  R.  Co.  v.  Berkey  (1893),  of  the  injury.     Baltimore,  etc  Ky.  Co.'' 


FORM   OF  THE   COMPLAINT  OR   PETITION.  683 

Toniig  (1896),  146  Ind.  374,  45  N.  E.  479 ;  N.  W.  66  (sufficient) ;  Chicago,  B.  &  Q. 

Chicago,  B.  &  Q.  R.  R.  Co.  v.  Kellogg  Ry.  Co.  v.  Grablin  (1893),  38  Neb.  90,56 

(1898),  55  Neb.  748,  76  N.  W.  462 ;  Kelly  n!  W.  796  (insufficient  to  admit  certain  evi- 

r.  Town  of  Darlington  (1893),  86  Wis.  dence) ;  Bunnell  v.  Berlin  Iron  Bridge  Co. 

433,  57  N.  W.  51.  (1895), 66 Conn.  24,33  Atl.  533  (sufficient). 

In  an  action  for  damages  based  on  Lord  It  was  held  in  Southern  Ky.'  Co.  v. 
Campbell's  Act,  the  complaint  must  show  0*Bryan  (1900),  1 12  Ga.  127,  37  S.  E.  161, 
that  the  persons  for  whose  benefit  the  suit  that  a  plaintiff  "  may  bring  suit  in  the 
was  instituted  had  a  pecuniary  interest  in  county  where  the  failure  on  the  part  of  the 
the  life  of  the  deceased :  Chicago,  R.  L  railroad  company  to  discliarge  its  duty  to 
&  Pac.  R.  R.  Co.  r.  Young  (1899),  58  Neb.  the  passenger  originated,  and  use  the  trans- 
678,  79  N.  W.  556 ;  Orgall  v.  Chicago,  B.  actions  occurring  in  the  other  counties  as 
&  Q.  R.  R.  Ck>.  (1895),  46  Neb.  4, 64  N.  W.  mere  matters  of  aggravation."  And  in 
450;  Union  Pac.  Ry.  Co.  v.  Roeser  (1903).  Seun  v.  Southern  Ry.  Co.  (1896),  135  Mo. 
—  Neb.  — ,  95  N.  W.  68.  But  in  Chicago,  512,  36  S.  W.  367,  which  was  an  action  to 
etc.  R.  R.  Co.  V.  Thomas  (1900),  155  Ind.  recover  for  the  death  of  a  person  due  to 
634,  58  N.  £.  1040,  it  was  held  that  an  the  negligence  of  a  street  car  driver,  re- 
averment  that  decedent  left  surviving  him  cttals  in  the  petition  of  a  city  ordinance 
a  wife  and  infant  son  carried  with  it  the  regulating  the  running  of  street  cars  and 
presumption  that  both  were  entitled  to  his  prescribing  the  duties  of  those  in  charge 
services,  and  that  such  services  were  valu-  of  them,  with  an  allegation  that  the  death 
able,  and  a  failure  to  allege  that  actual  of  the  deceased  was  caused  by  a  failure  to 
damages  were  sustained  was  not  fatal  observe  such  ordinance,  do  not  constitute 
against  a  demurrer.  a  separate  cause  of  action  on  the  violation 

It  is  not  necessary  for  plaintiff  to  allege  of  the  ordinance,  but  are  to  be  considered 

that  he  has  suffered  pecuniary  loss :  Hang  merely  as  affording  evidence  of  the  negli- 

r.   Railway  Co.  (1898),  8    N.  D.  23,  77  geuce  of  the  driver. 
N.  W.  97.  Where  plaintiff  predicates  the  action- 

"  A  petition   under  Lord  Campbell's  able  negligence  on  which  he  relies  on  a 

Act  should  disclose  the  names  of  all  the  course  of  conduct  in  the  progress  of  which 

beneficiaries,  but  if  the  names  of  the  sur-  are  several  acts,  all  closely  connected  to- 

viviug  minor  children  of  the  decedent  who  gether,  and  leading  up  to  and  culminating 

were  dependent  upon  him  for  support  are  in  the  accident,  the  idlegation  as  to  each 

averred,  the  omission  to  allege  whether  or  act,  that  it  was  improperly  and  negligently 

not  he  left  a  widow  will  not  render  the  done,  does  not  make  each  act  a  separate 

pleading  bad  on  demurrer : "  Chicago,  B.  cause  of  action,  which  must  be  sufficient 

&  (2.  R.  R.  Co.  V,  Oyster  (1899),  58  Neb.  1,  in  itself:  Hill  v.  Fairhaven,  etc.  R.  R.  Co. 

78  N.  W.  359.  (1902),  75  Conn.  177,  52  AU.  725. 

In  the  following  cases  the  allegations  j^^^g  Promise. 

of  negligence  were  passed  upon  by  the  „,,  ^.      .  ,         u^ 

,ji-ii      oi  '    ^       •      IB  •    ^  Where  an  action  is  brought  upon  a  new 

court  and  held  sufficient  or  insufficient,  as  .^  ju*.u       juTu*** 

,,.    ^jr»i*j      ou       Oi.Tiri  promise  to  pay  a  debt  barred  bv  the  statute 

indicated:  Redford  p.  Spokane  St.  Ry.  Co.  *^.  ,.    .^  ^.         ,u        *-^-        u     i  j    n 

/,«i*^*  «  fir    u  ee  o«  u      i/^or  /•      m  <>'  limitations,  the  petition  should  allege 
(1894),  9  Wash.  55, 36  Pac.  1085  (insuffl-  *    *.  *  *u 

•     ^v     W7    L-   _^  o     I.    -     o.     D  every  fact  necessary  to  a  recovery  on  the 

cient) ;  Washington  v.  Spokane  St.  Rv.        .  .•'    ,  ,.  ,  .|.^       •'j  .       , ,...      r,       . 

r-,     /iLft«i   i.>  iiT    u  n  ^nu      *«o/     Ai  Original  liability  aud  m  additiou  thereto  a 
Co.  (1895),  13  Wash.  9,  42  Pac.  628  (suffi-  ^.       .  t^m  'j  *.  ^>     aa    » 

\      J*  -^      XT    ^1        ^       o^         I  •  promise  to  pay :  Meyer  v.  Zotel  s  Adm  r 

cient);  Croft  r.  Northwestern  Steamship  J'       .   qa  kV  362  29  S  W  28 

Co.    (1898),  20  Wash.    175,   55    Pac.  42  (1895),  96  Ky.  362,  29  b.  W.  28. 

(sufficient ) ;  Hanson  v.  Anderson  ( 1 895),  90  Non-payment. 

Wis.  195,  62  N.  W.  1055  (sufficient) ;  Ean  •*  Where  the  plaintiff  has  proved  the 

V.  Chicago,  M.&  St.  P.  Ry.  Co.  (1897),  95  existence  of  a  debt    sued  on  —  at  least 

Wis.    70,    69    N.   W.   997    (insufficient);  within  the  period  of  statutory  limitation, — 

Borchsenins  v.  Chicago,  St.  P.,  etc.  Ry.  Co.  the  burden  of  proving  payment  is  on  the 

(1897),  96  Wis.  448,  71  N.  W.  884  (suffi-  defendant.  .  .  .  The  averment  of  non-pay- 

cient);  Anderson  0.  Hayes  (1899),  101  Wis.  ment,  while  necessary  to  make  the  com- 

519,  77  N.   W.  903   (sufficient) ;  City  of  plaint  perfect  upon  its  face,  need  not  be' 

Aurora  v.  Cox    (1895),  43  Neb.  727,  62  proved  by  the  plaintiff : "  Hurley  v.  Ryan 
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(1902),  137  Cal.  461,  70  Pac.  292.     See  their  common  name  dot  agaiBrt  the;nr«- 

also  Hurley  v.  Rjan  (1897),  119  Cal.  71,  nership  by  the  common  name:  DimoDd  v. 

51  Pac  20,  and  Dodge  o,  Kimple  (1898),  Minnesota  Sar.  Bank  (1897),70Mi]ULS9fl, 

121  Cal.  580,  54  Pac  94,  where  the  want  73  N.  W.  182. 

of  allegations  of  non-payment  in  actions  An  allegation  that  a  certain  fiim  is  • 

on  contract  for  money  demands,  were  held  partnership  organised  and  doing  busiaea 

fatal  on  general  demurrer.     See,  to  the  in  the  State  of  Nebraska,  is  snffident  to 

same  effect,  Stanton  v.  Kenrick  (1893),  anthorize  carrying  the  action  under  tbe 

135  Ind.  382, 35  N.  E.  19,  citing  Smythe  v.  firm  name,  under  §  24  of  the  Code,  snd  it 

Scott,  106  Ind.  245,  Uigert  v.  Trustees,  53  need  not  be  alleged  that  it  is  a  Kebnska 

Ind.  326 ;  Wheeler,  etc.  Co.  v,  Worrall,  80  firm:  Chamberlin  Banking  Hoose  r.  liojei 

Ind.  297;  and  Brickey  v.  Irwin,  122  Ind.  (1902),  —Neb.  — ,  92  N.  W.  175.    See 

51.    In  Baldwin  v.  Boyce  (1898),  152  Ind.  alM>  Winters  v.  Means  (1897).  50Nebi2Q9, 

46,  51  N.  £.  334,  fitcts  alleged  were  held  69  N.  W.  753. 

to  constitute  an  inferential  showing  of  Where  suit  is  brought  in  the  paitocr- 

non-payment,  and  were   held   sufficient,  ship  name,  nnder  R.  S.  S^Iit  m  srcr 

See  also  Hudelson  i;.  First  Nat.  Bank  ment  as  to  who  the  partneia  are  it  men 

(1897),  51  Neb.  557,  71  N.  W.  304,  for  an  surplusage:  Phoenix  Ins.  Ca  v.  Caoahn 

excellent  discussion  of  the  subject,  holding  (1900),  63  O.  6i.  258,  58  N.  B.  805,  dtini; 

that  non-payment  must  be  alleged,  although  Winters  v.  Means,  50  Neb.  909;  DinMod 

payment  is  an  affirmatiye  defence.  v.  Bank,  70  Minn.  298. 

Ordinances.  Pastenger,  Rdation  of. 

A  municipal  ordinance  may  be  pleaded  An  allegation  in  a  petition  agumt  i 

by  stating  its  substance  and  legal  effect,  gtreet  railway  company  for  injuries,  tidt 

without  referring  to  its  title  or  the  date  of  plaintiff  boarded  a  car  with  the  inteociuo 

its  passage :  Decker  v.  McSorley  (1901),  of  becoming  a  passenger,  is  not  equinkot 

111  Wis.  91,  86  N.  W.  554 ;   Moberly  v.  to  an  allegation  that  he  was  a  passesf^r. 

Hogan  (1895),  131  Mo.  19,  32  8.  W.  1014;  since  the  Uw  does  not  concern  itsdf  vith 

Hirst  9.  Riugen  Real  Estate  Co.  (1902),  me.re  intent  not  evidenced  by  an  outvard 

169  Mo.  194,  69  S.  W.  368;    Seattle  ».  act:  Raming  r.  Metropolitan  St  Ry.Ca 

Pearson  (1896),  15  Wash.   575,  46  Pac.  (1900),  157  Mo.  477,  57  S.  W.  268."   See 

1053.    In  Villi^  of  Fairmont  v.  Meyer  also  Southern  Ry.  Co.  r.  Dyson  (1899), 

(1901),  83  Minn.  456,  86  N.  W.  457,  held  109  Ga.  103,  34  S.  E.  997,  which  holds  thii 

sufficient  to  describe  the  ordinance  by  its  the  ticket  should  be  set  out  with  soificieBt 

title  and  date  of  passage.  fulness  to  show  that  plaintiff  was  lawfoUj 

Partnership.  *  passenger. 

Where  an  action  is  brought  in  the  name  PenaUtes  Actions  fir. 

of  the  ^rtners,  and  it  is  alleged  that  they  ^  compUint  in  L  action  for  a  sfcatotoir 

jointly  furnished  the  goods,  it  is  not  neces-  ^^  j^  ^j,^  ^^^  ^^  ^^^  ^^^  5,  ^. 

sary  to  allege  the  partnership:  Clark  i;.  ^^j^^,.    The  court  «ud:  "  To  test  the  com. 

Wick  (1894).  25  Ore.  446,  36  Pac  165.  ^^^  .^     ^^^-^^  i„  ^^^  ^  ^j^^^,^ 

In  an  action  by  or  against  i»rtners,  whether  it  states  a  cause  of  action,  we  moel 

It  is  not  necessary  that  the  title  descnbe  ^^^  ^  ^y^^  ^^^^  ^^^^    ^  „^,, 

the  parties  as  partners  and  give  the  part-  ^ ^  ^^^  ^  ^j^^  ^^  ^^„  ^  ^^  ^^^^ 

nership  name,  if  the  facts  appear  in  the  ^^^^  pleadings  in  actions  of  comiaco 

complaint:   V«i  Brunt  &  Co.  ».  Ham-  i^w origin:"  Latshaw  i..  State  (1900).  156 

gan(1895),8SD.96,65N.W.421.    A  L,d.  194,  59  N.  E.  471.    In  such  an  actio, 

statement  m  the  biU  of  particulars  that  ^.^e  comphiint  should  at  least  cootaio  » 

plaintiff  IS   a   partnership  is  sufficient:  reference  to  the  statute  creating  and fii- 

BiddUe  V.  Spatz  (1903),  -  Neb.  -,  95  ing  guch  penalty :  Kirby  r.  Western  Uiiiun 

^'?^\  «             -                     .        .„  TeL  Co.  (1894),  6  S.  D.  1,  60  N.  W.  151 

Under  0. 8.  1894,  §  5177,  an  action  will  \        f» 

lie  against  the  partners  by  their  common  Per/brwuMmee. 

name,  though  this  statute  does  not  author-  In  an  action  on  a  contract,  a  compbiiit 

ize  a  suit  to  be  brought  by  the  partners  in  which  sets  out  the  contract  must  alkf* 
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plaintifF's  perfonnance  of  its  conditions: 
Ball  V.  Doad  (1894),  26  Ore.  14,  37  Prc. 
70.  Bat  a  general  allegation  of  perform- 
ance is  snfflcient :  Cnlbertson,  etc  Power 
Co.  V.  Wildman  (1895),  45  Neb.  663,  63 
N.  W.  947. 

•  Pouesaion. 

In  an  action  of  forcible  entry  and  de- 
tainer, an  allegation  tbat  plaintiff  was  the 
owner  of  the  fee  of  the  property  is  not  a 
safElcient  allegation  that  plaintiff  was  in 
actnal  possession :  McGrew  v.  Lamb  (1903), 
31  Wash.  485, 72  Pac.  100.  An  allegation 
that  plaintiff  and  defendant  were  tenants 
in  common  of  certain  property  is  not  an 
averment  that  they  were  in  possession: 
Sterling  v.  Sterling  (1903),43  Ore.  200,  72 
Pac.  741. 

An  allegation  "  that  the  plaintiff  is  now, 

and  for  more  than  fifteen  years  next  prior 

to  the  date  of  this  complaint  has  been,  the 

owner  in  fee  simple  absolnte,  and  in  the 

actnal,  notorious  and  open  possession  of 

the  following  lands  "  (describing  them),  is 

a  safficient  allegation  of  actual  possession : 

Maggs  9.  Morgan  (1903),  30  Wash.  604,  71 

Pac  188. 

Quieting  Title, 

Plaintiff  most  allege  that  he  is  in  actual 
possession  of  the  land,  the  title  to  which 
is  songht  to  be  quieted:  Cornelison  t^. 
Fousbee  (1897),  101  Ky.  257,  40  S.  W. 
680.  A  complaint  was  construed  in 
Deacon  v.  Central  la  Iut.  Co.  (1895), 
95  la.  180,  63  N.  W.  673,  and  held  to 
state  a  cause  of  action  to  quiet  title. 

Facts  must  be  alleged  showing  that 
title  is  m  the  plaintiff :  Chapman  v.  Jones 
(1897),  149  Ind.  434,  47  N.  E.  1065; 
Cooper  I?.  Birch  (1902),  187  Cal.  472,  70 
Pac.  291.  In  the  last  case  it  was  held 
that  an  allegation  that  plaintiff  is  the 
owner  of  a  right  to  purchase  is  not  eqnir- 
alent  to  an  allegation  that  plaintiff  is 
owner  of  the  land. 

Ratification. 

"  We  are  of  the  opinion  that,  when  the 
unauthorized  agreement  of  an  agent  has 
been  ratified  by  his  principal,  an  action 
may  be  brought  thereon,  as  though  origi- 
nally made  by  due  authority,  and  that  it 
is  not  necessary,  in  the  first  instance,  to 
allege  in  the  pleading  the  ratification,  but 
that  it  may  be  shown  in  proof  of  the 
agreement:"  Long  v.  Osbom  (1894),  91 


la.  160,  59  N.  W.  14.  See  also  Smith  v. 
Des  Moines  Nat.  Bank  (1899),  107  la.  620 
78  N.  W.  238. 

Receiver,  Capacity  of. 

An  averment  "  that  said  Luther  Cum- 
mings  was  duly  appointed  and  qualified  as 
receiver  of  said  association,  and,  among 
other  things,  was  then  and  there,  by  said 
court,  duly  empowered,  ordered,  and  di- 
rected to  collect  by  suit,  if  necessary,  all 
the  claims  due  said  association,"  was  held 
a  sufficient  averment  of  the  authority  of 
the  receiver  to  sue:  Hatfield  v.  Cummings 
(1898),  1.52  Ind.  280,  50  N.  £.  217.  See 
also  Hagerman  v,  Thomas'(1901),  —  Neb. 
— ,  96  N.  W.  631. 

Where  a  receiver  brings  an  action  in 
his  own  name,  he  must  show  by  direct  and 
positive  averments  that  leave  of  court  to 
institute  and  prosecute  the  action  was  first 
obtained:  Hatfield  v.  Cummings  (supra). 
See  also  Rhorer  v.  Middlesboro,  etc.  Co. 
(1898),  103  Ky.  146,  44  S.  W.  448. 

Reformation  of  Written  Instrument. 

In  a  suit  to  reform  a  written  instru- 
ment, the  plaintiff  must  set  forth  the 
terms  of  the  original  agreement,  and  also 
the  agreement  as  reduced  to  writing,  and 
point  out  clearly  wherein  there  was  a  mis- 
take: Citizens'  Nat.  Bank  v.  Judy  (1896), 
146  Ind.  322,  43  N.  E.  259;  Osbom  v. 
Ketchnm  (1894),  25  Ore.  352,  35  Pac  972; 
Sell  wood  V.  Henneman  (1900),  36  Ore.  575, 
60  Pac  12. 

A  general  averment  of  mistake  is  insuf- 
ficient: Knox  V.  Pearson  (1902),  64  Kan. 
711,  68  Pac.  613. 

/2ep/«t*ifi. 

This  action  is  not  controlled  by  the  or- 
dinary rules  of  pleading :  Wood  bridge  v. 
De  Witt  (1897),  51  Neb.  98,  70  N.  W. 
506.  As  to  allegations  of  ownership  in 
this  actidn  see  subject  "Title,"  tn/ra,  in 
this  note.  Replevin  is  a  local  action  and 
the  place  should  be  alleged  :  Byers  v,  Fer- 
guson (1902),  41  Ore.  77,  68  Pac  5.  An 
averment  of  wrongful  possession  implies  an 
averment  of  right  to  possession :  Grever 
&  Sons  V.  Taylor  (1895),  53  O.  St.  621,  42 
N.  £.  829.  It  is  not  necessary  to  allege  a 
right  to  immediate  possession ;  Smith  v. 
Wis.  Inv.  Co.  (1902),  114  Wis.  151,  89 
N.  W.  829.    Special  damages  must  be  al- 
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leged:  Rosecrans  w.  Asay  (1896),  49  Neb.  N.  W.  1046;  Powder  River  Lire  Stock 

512,  68  N.  W.  627;  Armagost  v.  Rising  Co.  v.  Lamb  (1893),  38  Neb.  339,  56  N.  W. 

(1898),  54  Neb.  763,  75  N.  W.  534.     In  1019. 

Bridges  v.  Thomas  (1899),  8  Okla.  620,  Statnle*. 

58  Pac.  955,  the  conrt  said :  "  While,  nn-  Public  statutes  need  not  be  pleaded,  as 

der  certain  conditions,  replevin  will  lie  to  courts  are  bound  to  take  judicial  nodce  of 

recover  possession  of  a  building,  a  peti-  them:   Ervin  v.  State  ex  nl.  (1897).  13i> 

tion  in  replevin  for  the  recovery  of  a  lud.   332,  48  N.   £.  249.     But   private 

building,  in  order  to  state  a  good  cause  of  statutes    must    be    pleaded :    Nichols   r 

action,  should  specifically  aver  such  a  state  Bard  well  Lodge  (1898),  105  Ky.  168,49 

of  facts  as  will  clearly  show  that  such  S.  W.  426. 

building  is  personal  property,  and  that         It  is  not  necessary  to  formally  coo- 

the  plaintiff  has  aright  to  maintain  the  dudea  complaint  with  the  words,  ^^airainA 

action.     It  is  not  sufficient  to  aver  gen-  the  form  of  the  statute  in  such  case  maJe 


erally  that  such  building  is  personal  prop-  and  provided,"  in  case  of  a  (reneral 

erty."    Syllabus  by  the  court.  nte:  State  v.  Owsley  (1895),  17  MonL  94, 

c-//..^#.v.«  42  Pac.  105. 

deduction.  _       ,,  ^  „       ,  ^  ,.        ^ 

T     4   ^1-  XT  _x      /,«^#v\    1./V  rr  *D     McCuUougn     r.    Colfax    Countv 

,..    i  P       Lo  v""^"/ M®  ?i  f  ^f  •  (»9<«).  -  Neb.  -  .  95  N.  W. ».  theoooA 
341,  56  Pac.  529,  It  was  held,  that  under        .,      „  «7u        *u     ^  *  * 

^,    '  ,      ,  '  u  1-  u.      .!_  said;    "Where  the  statutes  pve  a  new 

the  general  code  provisions  abolishing  the  ,  ,  .,  ._^         ,- 

, ,  *  *    ,     J.  .......  remedy  and  prescribe  prerequisite  coDdh 

old  svstem  of  pleadmg,  with  its  fictions  ..  .•  ..         *         _  •     t 

,  /  .        1  .  .,  ^  tions,  or  if  an  action  of  a  certam  class 

and  feigned  issues,  '*  a  parent  may  main-  »!._*•        «*.•     u        ..u    •    j     i 

°     ^.       *      ...         J     ..        *  .1.  against  certain  parties  be  authonied  oiUT 

tain  an  action  for  the  seduction  of  the  t*.      ^.x.       r  <-    •    n  j' 

.       ,  ^         .^,      ^  ^  .    .  after  the  performance  of  similar  roiuh- 

daughter  without  averment  or  proof  of  .. ..^   *^  -  .^.  j.^. 

.      ^  ,         .  «    •  .  11  tions.  the  performance  of  these  conditions, 

loss  of  services  or  expenses  of  sickness.  .„u-i.u-   *iL  ^  u,,    *  ^  ^'  •  *     * 

See  «bo  SDider  ..  NeweU  (1903).  132  N.  C.  Z^^Jjt  T^HT^'Z^rT    ^ 

AA  ^  v  Q-A  IS  created  bv  statute,  must  he 

614,  44  ij.  t,.  304.  alleged  in  the  complaint  and  proved  tf 

Statute  of  Frauds,  Contracts  within.  the  trial.     And  where  the  plaintiff  wiihtt 

It  is  not  necessary,  in  suing  on  a  con-  to  avail  himself  of  a  statutory  privilef^  or 

tract  within  the  statute  of  frauds,  to  al-  right  founded  upon  particular  facta,  be 

lege  that  it  is  in  writing,  as  it  will  be  must  state  thoee  facta  in  his  complaiat 

presumed  to  be  written  :  Sowards  p.  Moss,  •  .  .  Pleading  the  statute  is  stating  the 

(1899),  58  Neb.  119,  78  N.  W.  373 ;  Draper  facts  which  bring  the  case  within  it,  sad 

V.  Macon  Dry  Goods  Co.  (1898),  103  Ga.  counting  upon  it,  in  the  strict  laiigai;:^ 

661,  30  S.  E.  566 ;  Bluthenthal  u.  Moore  of  pleading,  is  making  express  reference 

(1898),  106  Ga.  424,  32  S.  E.  344 ;  Walker  to  it  by  apt  terms  to  show  the  sourre  of 

V.  Edmundson   (1900),  111    Ga.  454,  36  right  relied  on.  ...  A  general  averneBt 

S.  E.  800 ;  Taliaferro  v.  Smiley  (1900),  112  of  the  performance  of  conditions  prere- 

Ga.  62,  37  S.  E.  106;  Sundback  v.  Gilbert  dent  is  sufficient  in  case  of  contrart,  l«t 

(1896),  8  S.  D.  359,  66  N.  W.  941 ;  Ruth  in  all  other  cases  the  facts  showing  s  per 

V.  Smith  (1901),  29  Colo.  154, 68  Pac.  278 ;  formance  must  be  specially  pleaded." 
Kilpatrick-Koch  Dry  Goods  Co.  v.  Box 

(1896),  13  Utah,  494,  45  Pac.  629  ;  Brad-  Stockholders,  Action  a^atnsL 

ford  Inv.  Co.  v,  Joost  (1897),   117   Cal.  For  essential  allegations  see  Hinhfeld 

204,  48  Pac.    1083;    Suber    v.  Richards  v.  Bopp  (1895),  145  N.  T.  84,  39  N.  E. 

(1901),  61  S.  C.  393,  39  S.  E.  540;  Mat-  817. 

thews  V.  Matthews  (1897),  154  N.  Y.  288,  Surgeon,  QualifieatHms  ^. 

48  N.  E.  531  ;  York  Park  Bldg.  Ass'n  v,         A    veterinary  surgeon,  in  suing  for 

Barnes  (1894),  39  Neb.  834,  58  N.W.  440.  services,  need   not  allege   that  he  was 

But  see,  for   the  contrary    doctrine,  licensed  as  a  veterinary  surgeon :  Lyford 

Lowe  t?.  Turpie  (1896),  147  Ind.  652.  44  v.  Martin  (1900),  79  Minn.  243,  82  N.  W. 

N.  E.  25;  Homer  t;.  McConnell  (1902),  479. 
158  Ind.  280,  63  N.  E.  472;  Morgan  v.  Tender. 

Wickliffe  (1901).  110  Ky.  215,  61  S.  W.         In  an  action  to  reatrain  the  coDectioo 

13 ;  Graves  v.  Clark  (1897),  101  la.  738, 69  of  taxes  on  the  ground  that  they  are  ex- 
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cessire,  an  allegation  that  plaintiff  ten-  is  bonnd  bj  her  pleading  and  cannot  prove 

dered  to  the  tax  collector  a  certain  amount  a  title  from  a  different  source  :  Uttissy  t;. 

conceded  by  him  to  be  due,  which  the  col-  Giedinghagen  (1895),  132  Mo.  53,33  S.  W. 

lector  refnsed  to  receiTe,  is  insufficient  444. 

without  a  further  allegation  that  such  An  allegation  that  at  a  certain  pa.st  time 
tender  was  kept  good  by  depositing  the  plaintiff  was  the  owner  of  certain  prop- 
money  in  court :  Welch  v.  City  of  Astoria  erty,  is  not  equivalent  to  an  allegation  of 
(1894),  26  Ore.  89,  37  Pac.  66.  See,  to  present  ownership :  Ryanv.  Spieth  (1896), 
sanae  effect,  Jacobs  v,  Oren  (1897),  30  18  Mont.  45,  44  Pac  403;  Irish  t*.  Sunder- 
Ore.  593,  48  Pac.  431.  See  also  Angier  haus  (1898),  122  Cal.  308.  54  Pac.  1113. 
r.  Equitable  Bldg.  Ass'n  (1899),  109  Ga.  In  the  last  case  it  was  held  that  the  pre- 
625,  35  S.  E.  64 ;  Underwood  v.  Tew  snmption  of  continuance  is  a  rule  of  evi- 
(1893),  7  Wash.  297,  34  Pac.  1100.  dence  and  not  of  pleading. 

An  allegation  that  plaintiff   owns  the 

■**"**'  right  to  purchase  certain    lands    is  not 

"  Generally,  the  time  at  which  a  ma-  equivalent  to  an  allegation  that  he  is  the 

terial  fact  occurred  is  unimportant,  and  owner  of    the   lauds :    Cooper    r.   Birch 

therefore  need  not  be  averred.    In  such  (1902),  137  Cal  472,  70  Pac.  291.    In  an 

cases  the  fact  only  is  essential,  and  the  action  by  the  indorsee  of  a  promissory  note 

date  of  no  importance ;    but  there    are  payable  to  order,  an  allegation  that  the 

cases  where  time  is  vital  to  the  right  to  note  was  **  sold,  assigned  and  delivered  " 

recover,  and  in  such  exceptional  cases  the  to  plaintiff  was  held  sufficient  to  admit 

fact  is  unimportant,  unless  coupled  with  a  evidence  that  it  was  indorsed  to  him :  Red 

statement  of  the  date  of  its  occurrence.  River   Valley    Investment    Co.    r.    Cole 

In  such  cases  it  is  elementary  that  an  (1893),  62  Minn.  457,  64  N.  W.  1149.    An 

averment  of  time  is    essential,  and  the  allegation  "that  the  store  or    place  of 

time  must  be  truthfully  stated  : "  Clyde  v.  business  of  plaintiffs  is  situated  on  "  a 

Johnson  (1894),  4  N.  D.  92,  .58  N.  W.  512.  named  street,  held  a  sufficient  allegation 

For  cases  where  it  was  held  that  the  of  ownership  as  against  a  general  demur- 
time  was  immaterial,  and  need  not  be  rer:  Brunswick  &  Western  R.  R.  Co.  v. 
proved  as  laid,  see  p.  569,  note  1.  Hardey  (1900),  112  Ga.  604.  37  S.  E.  888. 

An  allegation  that  plaintiff  "has  lawful 

^'^"^*  title  "  to  the  described  premises,  is  an  alle- 

A  general  allegation  of  ownership  is  gation  of  fact  and  not  a  conclusion: 
anfficient  as  against  a  general  demurrer:  Livingstone  v.  Ruff  (  1903),  —  S.  C  — , 
Fisher  v.  Bouisson  (1893),  3  N.  I).  493,  57  43  S.  £.  678.  An  allegation  that  county 
K.  W.  505;  Shannon  v.  Grindstaff  (1895),  warrants  were  issued  and  delivered  to  a 
II  Wash.  536,  40  Pac.  123;  Reed  v.  certain  person,  is  Sufficient  to  show  that 
McRill  (1894),  41  Neb.  206,  59  N.  W.  775 ;  he  is  the  present  owner  of  them  :  Dorothy 
Eavanangh  v.  Oberfelder  (1893),  37  Neb.  v.  Pierce  (1895),  27  Ore.  373,  41  Pac.  668. 
647,  56  N.  W.  316 ;  Bennett  v.  Lathrop  An  allegation  that  certain  land  on  a  cer- 
(1899),  71  Conn.  613,  42  Atl.  634 ;  Carter  tain  date  "was  the  property  of  O.  D. 
V.  Wakeman  (1902),  42  Ore.  147,  70  Pac.  Parry,"  is  a  sufficient  averment  of  owner- 
393  ;  Hague  r.  Niphi  Irrigation  Co.  (1898),  ship  in  fee  simple :  Grace  i\  Ballon  (1893), 
16  Utah,  421,  52  Pac.  765;  Osborne  &  Co.  4  S.  D.  333,  56  N.  W.  1075.  An  allega- 
ta. Stevens  (1896),  15  Wash.  478,  46  Pac.  tion  that  certain  land  "  is  held  and  claimed 
1027 ;  Peoria,  etc.  Ry.  Co.  v.  Attica,  etc.  by  her  as  her  owp,  and  was  so  held  and 
Ry.  Co.  (1899),  154  Ind.  218,  56  N.  E.  210;  claimed  by  her  prior  to  the  institution  of 
First  Nat.  Bank  v.  Ragsdale  (1900),  158  this  action"  is  not  a  sufficient  allegation 
Mo.  668,  59  S.  W.  987;  Dnzan  r.  Meserve  of  title:  DeHaven  r.  De Haven's  Adm'r 
(1893),  24  Ore.  523. 34  Pac.  548;  Atwater  (1898).  104  Ky.  41,  46  S.  W.  215. 
V.  Spalding  (1902),  86  Minn.  101, 90  N.  W.  *'  Where  a  note  has  passed  through  the 
370;  Mc Arthur  v.  Clark  (1902),  86  Minn,  hands  of  several  successive  transferees,  a 
165,  90  N.  W.  369.  plaintiff    may    ignore    all    intermediate 

While  a  plaintiff  in  ejectment  need  not  transfers  not  necessary  to  show  his  title, 

plead  her  title,  if  she  chooses  to  do  so  she  and  allege  a  transfer  by  the  payee  directly 
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to  himself:"  Croeby  p.  Wright"  (1897),  70  lock  (1895),  4*^  Neb.  771,  64  N.  W.  »i; 

Minn.  251,  73  N.  W.  162.  Strahle  v.  First  Nat.  Bank  (1896).47  NetL 

Defect  of  title  is  not  sufficiently  alleged  319,  66  N.  W.  415;  Norcross  r.  Baktwin 

by  the  statement  that  the  grantors  *'  were  (1897),  50  Neb.  885,  70  N.  W.  511 ;  GrifBng 

not  seized  in  fee  or  possessed  of  the  right  v.  Curtis  (1897),  50  Neb.  334,  69  N.  W. 

to  sell  and  convey  "  the  premises  in  con-  964  ;  findelson  r.  First  Nat.  Bank  (1897), 

trorersy:   Decker  v.   Schulze   (1895),  11  51  Neb.  557,  71   N.   W.  304;   Elliott  r. 

Wash.  47,  39  Pac.  261.  First  Nat.  Bank  (1902),  30  Colo.  279.  TO 

In  an  action  on  a  promissory  note  pay-  Pac.  421 ;  Lovell  v.  Hammond  Co.  (1895), 

able  to  the  order  of  a  third  party,  a  mere  66  Conn.  500,  34  Atl.  51 1 ;  Kennect  c 

allegation  that  the  plaintiff  "is  now  the  Peters  (1894),  54  Kan.  119,37  Pte:.999; 

owner  and  holder"  is  not  a  sufficient  alle-  Suckstorf  v.  Bntterfield   (1898),  M  NeK 

gation  of  title  in  the  phiintiff.    The  court  757,  74  N.  W.  1076 ;  Wilson  v.  Citv  KaL 

said:    "We  hare  frequently  held  that,  Bank  (1897),  51  Neb.  87,  70  N.  W.'sOl. 
where  a  party  does  not  attempt  to  set  up        Under  Code  Civ.  Pro.  §  129  (similar  to  the 

the  source  of  his  title  to  chattel  or  real  statutes  of  several  other  States,  for  vhick 

property,  a  general  allegation  of  owner-  see  p.  438,  note  2),  no  averment  of  title  is 

ship  is  sufficient,  and  will  be  deemed  an  necessary :    Pollock    r.   Stanton  Coonty 

allegation  of  an  ultimate  fact,  and  not  of  (1899),  57  Neb.. 399,  77  N.  W.  1061. 
a  mere  conclusion  of  law.     But  we  have         In  an  action  by  a  creditor  to  reach  land 

never  held  that,  if  he  alleged  title  to  have  conveyed  by  one  other  than  the  debior,  oq 

been  in  a  third  party,  it  wonld  be  sufficient  the  ground  that  the  debtor  owns  the  eqo>- 

to  then  allege  that  he  was  now  the  owner,  table  title,  the  facts  showing  the  debtor  • 

without  alleging  a   transfer  from    such  ownership  shoold  be  alleged:  Bevios  w. 

party  to  himself : "  Topping  v.  Clay  (1895),  Eisman  (1900),  Ky.,  56  S.  W.  410. 
62  Minn.  3,  63  N.  W.  1038.  Title  by  adverse   possession   may  be 

"  Where  a  party  relies  upon  his  title,  as  pleaded  by  alleging  that  plaintiff  *'oon* 

obtained  by  prescription,  he  must  allege  pied"  the  land  for  the  necessary  time, 

the  facts  showing  the  existence  of  the  without  alleging  "  actual  possession.''  Hall 

right,  or  plead  the  prescriptive  right,  aver^  v.  Roberts  (1903),  Ky.,  74  S.  W.  199. 
ring  that  the  existence  of  the  right  was        A  petition  claiming  that  plaintiff  is  heir 

under  a  claim  of  right,  was  peaceable,  with-  of  W.  and  as  such  entitled  to  certain  land, 

out  interruption,  and  open,  notorious  and  is  insufficient  unless  facts  are  stated  shov- 

exclusive:  "  Larsen  v,  Onesite  (1900),  21  ing  the  heirship:  Craig  v,  Welcb-HacUej 

Utah,  38,  59  Pac.  234;  Coleman  v.  Ilines  Coal  &  Oil  Ck).   (1903),  Ky.,  74  a  W. 

(1902),  24  Utah,  360,  67  Pac.  1122.  1097. 

The  word  "  owner  "  includes  any  person  TreapoMs, 

who  has  usufruct,  control  or  occupation  of        As  to  who  may  maintain  an  actioo  for 

real  estate,  and  such  a  person  may  prop-  trespa&s  see  Casey  v.  Mason  (IS99I,  9 

erly  allege  himself  to  be  the  owner  of  the  Okla.  665,  59  Pac  252 ;  Chicago,  R.  I.  ft 

property  in  an  action  of  ejectment:  Par-  Pac.  Ry.  CJo.  v.  Shepherd  (1894),  39 Seh. 

ker  V.  Minneapolis,  etc.  R.  R.  Co.  (1900),  523,  58  N.  W.  189. 
79  Minn.  372,  82  N.  W.  673.  In  Meyers  v.  Menter  (1902),  63  Xeb. 

Where  plaintiff  in  replevin  relies  upon  427,  88  N.  W.  662,  the  allegations  of  the 

a  special  ownership,  the  facts  showing  it  petition  were  considered  and  held  to  Bttfs 

must  be  alleged :  Hill  t^.  Campbell  Com-  a  cause  of  action  for  wilful  trespaaa 
mission  Co.  (1898),  54  Neb.  59,  74  N.  W.        In  an  action  to  enjoin  the  commisBoo 

388;  Raymond  v.  Miller  (1897),  50  Neb.  of  trespasses,  it  is  not  saffident  to  plead 

506,  70  N.  W.  22 ;  Thompson  &  Sons  Mfg.  the  trespasses  in  general  terms :  WilkcMn. 

Co.  V.  Nicholls  (1897),  52  Neb.  312,  72  etc.  Co.  v.  Driver  (1894),  9  Wash.  177,37 

N.  W.  217;   Paxton  v.  Learn  (1898),  55  Pac.  307. 

Neb.  459,  75  N.  W.  1096 ;  Meyer  v.  First         ''  In  an  action  for  trespass  the  phuctiff 

Nat.  Bank  (1902),  63  Neb.  679,  88  N.  W.  may  charge  and  prove  all  the  drcnm- 

867  ;  Musser  v.  King  (1894),  40  Neb.  892,  stances  accompanying  the  act,  and  which 

59  N.  W.  744;  Sharp  v.  Johnson  (1895),  were  a  part  of  the  res  getUr^  in  otder  to 

44  Neb.  165,  62  N.  W.  466;  Camp  o.  Pol-  show  the  temper  and  purpoae  wiih  whkh 
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the  trespaM  was  committed,  and  the  ex-  Co.  (1897),  16  Utah,  82, 50  Pac.  626;  Dnif 

tent  of  the  injury,  under  the  rule  that  a  v.  Fire  Ass'n  (1895),  129  Mo.  460,  30  S.  W. 

series  of  anlawfol  acta,  all  aimed  at  a  sin-  1034 ;  James  v.  Mntnal  Life  Ass'u  (1899), 

gle  resalt,  and  contributing  to  the  injury  148  Mo.  1, 49  S.  W.  978;  Nickellv.  Phcenix 

complained  of,  may  be  averred  in  the  In8.Co.  (1898),  144  Mo.420,46  S.  W.435; 

complaint    without    violating    the    rule  McCnllough  v.  Phoenix  Ins.  Co.,  113  Mo. 

against  duplicity:"  Bingham  v.  Lipman  606;  West  v.  Norwich  Union  Fire  Ins. 

(1902),  40  Ore. '363,  67  Pac  98.  Co.  (1894),  10  Utah,  442.  87  Pac.  685. 

See   also    Reisa  r.  Supreme-  Council 
^°^««-  (1899),  103  Wis.  427,  79  N.  W.  430,  hold- 
Allegations  of  value  are  not  considered  iug  that  the  introduction  of  evidence  of 
trne  by  failure  of  defendant  to  deny  them :  waiver  where  same  is  not  pleaded  is  not 
Derrick  v.  Cole  (1894),  60  Ark.  394,  30  material  error.     Also  Deuster  v,  Mittag 
S.  -W.  760;  Campbell  v.  Broeins  (1893),  (1900),  105  Wis.  459,  81  N.  W.  643. 
36  Neb.  792,  55  N.  W.  215.  It  is  proper  to  plead  a  waiver  as  such 
In  a  petition  to  recover  the  value  of  rather  than  to  set  up  the  matters  which 
shares  of  stock,  an  allegation  that  the  give  rise  to  it  by  way  of  estoppel :  Hughes 
corporation  stock  "  is  divided  into  100,000  v,  Lansing  (1898),  34  Ore.  118.  55  Pac.  95. 
shares  of  the  par  value  of  one  dollar  each,"  A  general  allegation  is  sufficient  if  not 
is  not  an  allegation  of  the  value  of  the  objected  to  seasonably :   Barrett  t*.  Des 
stock:    Mining  Co.   v.   Huff   (1901),   62  Moines,  etc.  Ins.  Co.  (1903),  120  la.  184, 
Kan.  405.  63  Pac.  442.    And  the  allegsr  94  N.  W.  473. 
tion  "  that  the  actual  coat  of  making  such  Wantonness. 
wharf  was  $2,745,  said  sum  being  the  This,  as  distinguished  from  negligence, 
▼alne  thereof   as    contemplated    hy  the  must  be  alleged  in  order  to  admit  proof 
contract,"  is  not  a  sufficient   allegation  of  it :  Holwerson  v.  St.  Louis,  etc.  By.  Co. 
of  value,  the  words  "as  contemplated  by  (1900),  157  Mo.  216,  57  S.  W.  770;  Mc- 
the  contract"  rendering  it  defective :  Hart  Clellan  v.  Chippewa  Valley  Klec.  By.  Co. 
Lumber  Co.  v.  Everett  Land  Co.  (1898),  (1901),  110  Wis.  326,  85  N.tW.  1018.    See 
SO  Wash.  71, 54  Pac  767.    See  also  Plumb  Ullrich  «.  Cleveland,  etc.  By.  Co.  (1898), 
V.  Griffin  (1901),  74  Conn.  132,  50  Atl.  1.  151  Ind.  358, 51  N.  E.  95,  for  a  full  discus- 
sion of  the  facts  necessaiy  to  constitute  a 
Woxoer,  good  complaint  on  the  ground  of  wilful 
Waiver  of  conditions  precedent  must  killing.    See  also  Proctor  v.  Southern  By. 
be  specially  pleaded  in  order  to  be  avail-  Co.  (1901),  61  S.  C.  170,  39  S.  E.  351 ; 
able:    Burlington  Ins.  Co.  o.  Campbell  Schumpert  v.  Southern  By.  Co.  (1903), 
(1894),  42  Neb.  208,  60  N.  W.  599;  An-  —  S.  C.  — ,  43  S.  £.  813;  Stembridge  u. 
ders  ».  Life  Ins.  Co.'(1901),  62  Neb.  585,  Southern  By.  Co.  (1903),  —  8.  C  — ,  43 
87  N.  W.  331 ;  Hartford  Fire  Ins.  Co.  p.  S.  E.  968 ;  all  of  which  are  based  on  the 
liandfare  (1902),  63  Neb.  .559,  88  N.  W.  act  of  1898,  which  allows  the  commingling 
779;   Gillett  v.  Ins.  Co.  (1894),  53  Kan.  in  one  count  of  acts  of  negligence  and 
108,  36  Pac.  52;   Hannan  v.  Greenfield  wilful  wrong. 

(1899),  36  Ore.  97,  58  Pac.  888;  Long  In  Stembridge  v.  Southern  By.  Co. 

Creek  Bldg.  Ass*n  r.  State  Ins.  Co.  (1896),  (1903),  —  S.  C.  ~.  43  S.  E.  968,  the 

29  Ore.  569,  46  Pac.  366 ;  Closz  r.  Miracle  court  said :  *'  A  cause  of  action  for  puni- 

(1897),  103  la.  198,  72  N.  W.  502 ;  Hen-  tive  or  exemplary  damages  does  not  at  all 

sinkveld  o.  St.  Pacd,  etc  Ins.  Co.  (1895),  consist  in  claiming  such  damages  eo  nomine, 

96  la.  224,  64  N.  W.  769 ;   Heusinkveld  but  consists  in  a  statement  of  such  acts  of 

V.  Capital  Ins.  Co.  (1895),  95  la.  504,  64  wanton  or  wilful  wrongs  as  would  justify 

N.  W.  594.  the  imposition  of  such  damages  within 

On  the  other  hand,  it  is  held  in  some  the  sum  demanded  in  the  complaint." 

States  that  waiver  need  not  be  pleaded,  ^      . 

but  may  be  shown  under  an  allegation  of  Wniien  InstrurMiA. 

full  performance :  Foster  v.  Fidelity,  etc.  "  If  the  written  statement  was  the  basis 

Co.  of  New  York  (1898),  99  Wis.  447,  75  of  the  appelUnt's  rights,  as  contended  in 

N.  W.  69 ;  Stephens  r.  Union  Assurance  his  behalf,  we  know  of  no  reason  for  ad- 

44 
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mitdDg  it  withont  pleading  it,  either  in  Bridge  Co.  (1896),  29  Ore.  &49, 46Pae. 

the  form  in  which  it  was  written,  or  for  138. 

enforcement  in  a  reformed  condition  : "  "  Where  the  allegations  in  a  pleading 

Bnrflinger  v.  Baker  (1897),  149  Ind.  375,  yaiy  from  the  provisioDS  of  the  iiatni- 

49  N.  E.  276.  ment  npon  which  it  is  founded,  the  pn*- 

"  Where  a  contract  consists  of  an  oral  visions  of  soch  instrnmeot  conupl,  lad 

agreement,  a  part  of  which  only  has  heen  snch  allegations  will  be    disregarded:* 

reduced  to  writing,  it  is  proper  to  allege  Citing  Stengel  v.  Boyce,  143  Ind.  M\ 

in  the  complaint,  as  a  basis  for  the  re-  Harrison  Bldg.  Co.  r.  Lackey  (1897),  U9 

coyery  of    damages    resulting  from    its  Ind.  10,  48  N.  £.  254. 

breach,  the  execution  of  a  parol  agree-  See  cases  cited  under  Statate  of  Fmd% 

ment : "  American  Contract  Co.  v.  BuUen  supra,  in  this  note. 
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CHAPTER  FOURTH. 

THE  DEFENSIVE  SUBJECT-MATTER  OF  THE  ACTION;  THE 
FORMAL  PRESENTATION  OF  HIS  DEFENCE,  OR  OF  HIS 
CLAIM  FOR  AFFIRMATIVE  RELIEF,  BY  THE  DEFENDANT. 


SECTION  FIRST. 
STATUTORY  PROVISIONS  CONCERNING  MATTERS  OF  DEFENCE. 

§  472.  *  581.  Statutory  Provisions  Relating  to  Answers.  I  collect 
together  in  one  group  all  the  sections  of  the  various  codes  relating 
to  the  nature  and  contents  of  the  answer,  including  denials, 
new  matter,  counter-claims,  set-offs,  affirmative  relief,  and  cross- 
complaints.  The  clause  defining  the  answer,  and  describing  its 
contents,  is  substantially  the  same,  with  some  unimportant  varia- 
tions, in  all  the  codes;  the  principal,  and  indeed  only,  material 
differences  are  found  in  the  provisions  relating  to  counter-claims 
and  cross-demands  generally.  The  following  are  the  sections 
which  determine  generally  the  nature  of  the  answer  as  a  pleading. 

"  The  answer  of  the  defendant  must  contain,  1.  A  general  or 
specific  denial  of  each  material  allegation  of  the  complaint  con- 
troverted by  the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief ;  2.  A  statement  of  any  new 
matter  constituting  a  defence  or  counter-claim  in  ordinary  and 
concise  language,  without  i*epetition."  In  a  few  States  the 
foregoing  description  is  employed,  with  slight  verbal  changes, 
and  to  it  is  added  another  subdivision.  The  sections,  as  found 
in  these  codes,  are  given  at  large  in  the  foot-note.^ 


^  ^Arizona.  '*The  defendsDt  in  his 
answer  may  plead  as  many  defences  as  he 
may  have ;  but  snch  pleas  mast  be  sepa- 
rately stated  in  one  answer,  filed  at  the 
same  time  and  in  the  following  order: 

(1 )  Denying  the  jnrisdiction  of  the  court, 

(2)  In  abatement  of  the  suit,  (3)  To 
strike  from  the  complaint  irrelevant,  re- 
dundant or  uncertain  matter,  (4)  To 
make  the  complaint  definite  and  certain, 
(5)  Demurrer,    (6)  In  bar  of  the  right  Co 


sue,  (7)  Denying  the  facts  constituting 
the  cause  of  action,  (8)  Set-off  and  coun- 
ter-claim."   Rev.  St.,  1901,  §  1350. 

Arkansas.  **  The  answer  shall  contain : 
(1)  The  style  of  the  court  and  the  style  of 
the  action,  followed  by  the  word  *  answer.' 
But  where  there  are  several  plaintiffs  and 
defendants,  it  shall  only  be  necessary  to 
give  the  one  first  named  of  each  class,  with 
the  words  'and  others.'  (2)  A  denial  of 
each  allegation  of  the  complaint  contro- 
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§  473.    *  582.  statutory  ProTisiozui  Reapeoting  Union  of  Defences. 

The  provisions  relating  to  the  union  of  various  defences,  legal 

verted  by  the  defendant,  or  of  any  knowl-  Connecticut,    "The defendant  in hsas- 

edge  or  information  thereof,  sufficient  to  Bwer  shall  specially  deny  sach  alkgatioas 

form  a  belief.    (3)  A  statement  of   any  of  the  complaint  as  he  intends  to  costro- 

new  matter  constituting  a  defence,  conn-  vert,  admitting  the  tmth  of  the  otbef 

ter-claim  or  setoff,  in  ordinary  and  concise  allegations,  unless  he  intends,  in  good 

language,  without  repetition.     (4)  The  de-  faith,  to  controvert  all  the  alle^^aitioitf,  is 

fendant  may  set  forth  in  his  answer  as  which  case  he  may  deny  them  genenllr, 

many  grounds  of  defence,  counter-claim  as  follows:  'The  defendant  denies  the 

and  set-off,  whether  legal  or  equitable,  as  tmth    of  the  matters  contained  in  the 

he  shall  have.    Elach  shall  be  distinctly  plaintiff's  complaint.'    He  may  also,  in 

stated  iu  a  separate  paragraph,  and  nnm-  his  answer,  state  special  matters  of  de- 

bered.    The  several  defences  must  refer  fence,  and  shall  not  give  in  evidence  matur 

to  the  causes  of  action  which  they  are  in-  in  avoidance,  or  of  defence,  consistent  vith 

tended  to  answer  in  a  manner  by  which  the  truth  of  the  material  allegations  of  the 

they  may  be  intelligibly  distinguished."  complaint,  unless  in  his  answer  he  states 

Sand.  &  Hill's  Dig.,  §  5722.  such  matter  specially.    Under  a  genenl 

California,  "The  answer  of  the  de-  denial  the  plaintiff  shall  be  bound  to  pru^e 
fendant  shall  contain  :  ( I )  A  general  or  the  material  facts  alleged  in  the  com]isinL 
specific  denial  of  the  material  allegations  If  the  defendant  intends  to  controvert  tbi 
of  the  complaint  controverted  by  the  de-  right  of  the  plaintiff  to  sne  as  an  execotor, 
fendant.  (2)  A  statement  of  any  new  or  as  trustee,  or  in  any  other  represestsp 
matter  constituting  a  defence  or  counter-  tive  capacity,  or  as  a  corporatioo,  or  to  coo- 
claim.  If  the  complaint  be  verified,  the  trovert  the  execution  or  delivezy  of  aaj 
denial  of  each  allegation  controverted  written  instrument  or  reoognizance  sued 
must  be  specific,  and  be  made  positively,  upon,  he  shall  deny  the  same  in  hisaosver 
or  according  to  the  information  and  belief  specifically."  Gen.  St.,  1908,  }  609. 
of  the  defendant  If  the  defendant  has  no  Georgia.  *'  A  defendant  may  either  d^ 
information  or  beliefupon  the  subject  snffi-  mur,  plead  or  answer  to  the  pedtioo,  or 
cieut  to  enable  him  to  answer  an  allegation  may  file  one'  or  more,  or  all  of  these  de* 
of  the  complaint,  he  may  so  state  in  his  fences  at  once,  without  waiving  the  bemefii 
answer,  and  place  his  denial  on  that  of  either,  or  he  may  file  two  or  more  piei« 
ground.  If  the  complaint  be  not  verified,  to  the  same  action.  In  all  cases  demnner. 
a  general  denial  is  sufficient,  but  only  puts  pleas  and  answer  shall  be  disposed  of  is 
in  issue  the  material  allegations  of  the  the  order  named ;  and  all  demuners  sad 
complaint."    Code  Civ.  Pro.,  §  437.  pleas  shall  be  filed  and  determined  at  tbe 

Colorado.    "  The  answer  of  the  defend-  fifst  term,  nnless  continued  by  the  coan, 

ant  shall  contain :    First,  a  general  or  or  by  consent  of  parties."    *'  In  all  casef 

specific  denial  of  each  material  allegation  when  the  defendant  desires  to  make  a  de 

in  the  complaint  intended  to  be  contro-  fence  by  plea  or  otherwise  be  shall  therein 

verted  by  the  defendant ;  second,  a  state-  distinctly  answer  each  paragraph  of  plais- 

ment  of  any  new  matter  constituting  a  tiff's  petition,  and  shadl  not  file  a  men 

defence,  or  counter-claim,  in  ordinary  and  general  denial,  commonly  known  as  tbe 

concise    language,    without    unnecessary  plea  of  'general  issue.'    He   may  io  a 

repetition.    In  denying  any  allegation  in  single  paragraph  deny  any  or  all  of  tbe 

the  complaint  not  presumptively  within  allegations,  or  in  a  single  paragnph  sdmit 

the  knowledge  of  the  defendant,  it  shall  any  or  all  of  the  allegations  in  any  or  sll  of 

be  sufficient  to  put  such  allegations  in  the  paragraphs  of  the  petition."    "  Uoder 

issue,  for  the  defendant  to  state,  as  to  such  a  denial  of  the  allegations  of  the  plsintilTi 

allegation,  that  he  has  not  and  cannot  declaration,  no  other  defence  is  adraiaii'^le 

obtain  sufficient  knowledge  or  information  except  such  as  disproves  the  platntiff't 

upon  which  to  base  a  belief."    Code,  1890,  cause  of  action ;  all  other  matten  in  satit- 

§  56.  ^tion  or  avoidance  most  be  tpttuBj 
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or  equitable,  or  both,  and  of  various  counter-claims,  in  the  same 
answer,  are  similar  in  all  the  codes,  with  unimportant  variations, 

pleaded."    Code,   1895,    §§    5047,   5051,  defence,  coniiter«laim,  set-off,  and  for  re- 
5053.                                               ^  lief,  as  he  may  have,  whether  thejr  be  such 
Idaho.    Identical  with  the  California  as  have  been  heretofore  denominated  legal 
Statute.    Code  Civ.  Pro.,  1901,  §  3211.  or  equitable,  or  both.    Each  must  be  sep- 
Indiana.   "The  answer  shall  contain  >-  aratelj  stated  and  numbered,  and  thej 
F*irst.    A  denial  of  each  allegation  of  the  must  refer  in  an  intelligible  manner  to  the 
complaint  controverted  by  the  defendant,  causes  of  action  which  they  are  intended 
Second.    A  statement  of  any  new  matter  to  answer.  *'    Code,  1901,  §  94. 
constituting  a  defence,  counter-claim  or         Kentucky,    **  The  answer  may  contain 
Bet-oi9t,  in  plain  and    concise    language.  — (1)  A  traverse.  (2)  A  statement  of  facts 
Third.    The  defendant  may  set  forth  in  which  constitute  an  estoppel  against,  or 
his  answer  as  many  grounds  of  defence,  avoidance  of,  a  cause  of  action  stated  in 
counter-claim,  and  set-off,  whether  leg^l  the  petition.    (3)    A  statement  of   facts 
or  equitable,  as  he  shall  have.    Each  shall  which  constitute  a  setoff  or  counter-claim. 
be   distinctly  stated  in  a  separate  para-  (4)  A  cross-petition. "  Code,  1895,  §95. 
graph,  and  numbered,  and  clearly  refer         Minnesota.    "The  answer  of  the  de- 
to  the  cause  of  action  intended  to  be  an-  fendant  shall  contain :  First.  A  denial  of 
swered.*'     Burns'  St ,  1901,  §  350.  each  allegation  of  the  complaint  contro- 
lowa.    "  The   answer    shall    contain :  verted  by  the  defendant,  or  of  any  knowl- 
(1)    The  name  of  the  court  and  county,  edge  or  information  thereof  sufficient  to 
and  of  the  plaintiffs  and  defendants,  but  form  a  belief ;  Second.  A  statement  of  any 
when  there  are  several  plaintiffs  and  de-  new    matter   constituting  a    defence  or 
fendants  it  shall  only  be  necessary  to  give  couuterK^aim,  in  ordinary  and  concise  lan- 
the  first  name  of  each  class,  with  the  words  guage,    without    repetition.     Third.  All 
'  and  others ; '    (2)    A  general  denial  of  equities  existing  at  the  time  of  the  com- 
each  allegation  of  the  petition,  or  of  any  mencement  of  any  action,  in  favor  of  a 
knowledge  or  information  thereof  suffi-  defendant  therein,  or  discovered  to  exist 
cient  to  form  a  belief ;  (3)  A  special  denial  after  such  commencement,  or  intervening 
of  each  allegation  of  the  petition  contro-  before  a  final    decision  in  such  action, 
yerted  by  the  defendant,  or  of  any  knowl-  And  if  the  same    are    admitted  by  the 
edge  or  information  thereof  sufficient  to  plaintiff,  or  the  issue  thereon  is  determined 
form  a  belief ;  (4)  A  statement  of  any  new  in  favor  of  the  defendant,  he  shall  be  en- 
matter  constituting  a  defence;  (5)  A  state-  titled  to  such  relief,  equitable  or  other- 
ment  of  any  new  matter  constituting  a  wise,  as  the  nature  of  the  case  demands, 
counter-claim.    The  defendant    may   set  by  judgment  or  otherwise."    St.,   1894, 
forth  in  his  answer  as  many  causes  of  de-  §  5236. 

fence  or  counterclaim,  whether  legal  or  Missouri     Same    as    the    provisions 

equitable,  as  he  may  have."    Code,  1897,  quoted  in  the  text.    Rev.  St.,  1899,  §604. 
§  3566.  Montana.    "  The  answer    of   the  de- 

Kansas.    "The  answer  shall  contain:  fendant  must  contain:  (1)  A  general  or 

First,  A  general  or  specific  denial  of  each  specific  denial  of  each  material  allegation 

material  allegation  of  the  petition  con-  of  the  complaint  controverted  by  the  de- 

troverted  by  the  defendant    Second,  A  fendant,  or  of  any  knowledge  or  informa- 

statement  of  any  new  matter  constituting  tion  thereof  sufficient  to  form  a  belief,  or 

a  defence,  counter-claim  or  set-off,  or  a  a  specific  admission  or  denial  of  some  of 

right  to  relief  concerning  the  subject  of  the  allegations  of  the  complaint,  and  also 

the  action,  in  ordinary  and  concise  Ian-  a  general  denial  of  all  the  allegations  of 

guage,  and  without   repetition.      Third,  the  complaint  not  specifically  admitted  or 

TV  hen  relief  is  sought,  the  nature  of  the  denied  in  the  answer.    (2)  A  statement 

relief  to  which  the  defendant  supposes  of  any  new  matter  constituting  a  defence 

himself  entitled.    The  defendant  may  set  or  counter-claim."    Code,  1895,  §  690. 
forth  in  his  answer  as  many  grounds  of         Nebraska.    "  The  answer  shall  contain : 
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and  are  as  follows :  ^'  The  defendant  may  set  forth,  by  answer,  as 
many  defences  and  counter-claims  as  he  may  have,  whether  they 

First  —  A   general  or  specific  denial  of  refer  in  an   intelligible  manner  to  the 

each  material  allegation  of  the  petition  cause  of  action  which  it  is  intended  to  an- 

controverted  by  the  defendant.    Second —  swer."    *'  When  the  answer  oontains  more 

A  statement  of  any  new  matter  constituting  than  one  defence,  counter-claim,  or  aei-off, 

a  defence,  counter-claim  or  set-off,  in  or-  they  mnst  be  separately  stated  and  cooseca- 

dinary  and  concise  language,  and  without  tively  numbered."  Bates'  St.,  1903,  §f  M66. 

repetition."    "The    defendant    may    set  5067,5068. 

forth  in  his  answer  as  many  grounds  of  Okiahoma,    Identical  with  the  Kaniw 

defence,  counter-claim  and  set-off  as  he  statute.    St.,  1893,  §  3972. 
may    have.    Each     must   be   separately  Oregon.    "The  answer  of  the  defendaat 

stated  and  numbered  and  they  must  refer  shall  contain,  —  (1)  A  specific  denial  of 

in  an  intelligible  manner  to  the  cause  of  each  material  allegation  of  the  oomplaiat 

action  which  they  are  intended  to  answer."  controverted  by  the  defendant,  or  (d  aaj 

Code,  1901;  §§99,  100.  knowledge  or  information  thereof  snfi- 

Nevada,  *'  The  answer  of  the  defendant  cient  to  form  a  belief.  (2)  A  statemeot  of 

shall  contain:    First  —  If  the  complaint  any  new  matter  constituting  a  defence  or 

be  verified,  a  special  denial  of  each  alle-  counter-claim,  in  ordinary  and  oondselsD- 

gation  of  the  complaint,  controverted  by  guage  without  repetition. "    Hill'i  IsMt, 

the  defendant,  or  a  denial  thereof  accord-  §  72. 

ing  to  his  information  and  belief ;  if  the  South  Carolina.  Identical  with  the  pio- 

complaint  be  not  verified,  then  a  general  yisions  quoted  in  the  text.    Code,  1893, 

denial  to  each  of  such  allegations;  but  a  §  170. 

general  denial  shall  only  put  in  issue  the  South  Dakota.  Identical  with  the  pro- 
material  and  express  allegations  of  the  visions  quoted  in  the  text.  Ann.  St.,  1901, 
complaint.    Second  —  A  statement  of  any  §  6120. 

new  matter  or  counter-claim,  constituting  Utah,    Identical    with    the   Mootui 

a  defence,  in  ordinary  and  concise  Ian-  statute.     Rev.  St.,  1898,  §  2968. 
guage."    Comp.  Laws.  1900,  §3141.  Washington.    Identical  with   the  pro- 

New  York.    Identical  with  the  previa-  visions  quoted  in  the  text.    BaL  Code, 

ions  quoted  in  the  text.   Code  Civ.  Pro.,  §  4912. 
§  500.  Wisconsin.    Identical  with  the  prors- 

North    Carolina.     Identical    with   the  ions  quoted  in  the  text.    St,  1898.  §  S(U. 
provisions  quoted  in  the  text.  Code,  §  100.  Wyoming,    **  The  answer  shall  oooaio : 

North  Dakota.    Identical  with  the  pro-  (I)  A  general  or  specific  denial  of  each 

■visions  quoted  in  the  text.    Rev.  Codes,  material  allegation  of  the  petition  ros- 

1899,  §5273.  troverted  by  the  defendant;  (2)  a  itate- 

Ohio.    **  The  answer  shall  contain  —  ment  of  any  new  matter  constitutbg  s 

(I)  A  general  or  specific  denial  of  each  defence,  counter-claim  or  set-off ,  in  ordi- 

material  allegation  of  the  petition  contro-  nary  and  concise  language."   "  The  defeod- 

verted  by  the  defendant.  (2)  A  statement  ant  may  set  forth  in  his  answer  as  maoj 

of  any  new  matter  constituting  a  defence,  grounds  of  defence,  connter-daim  and  sH* 

couuterclaim,  or  set-off,  in  ordinary  and  off,  as  he  has,  whether  they  are  raeh  u 

concise  language.    (3)  When  a  defendant  have  been  heretofore  denominated  legil  or 

seeks  affirmative  relief  therein,  a  denisiid  equitable,  or  both ;  he  may  daim  tbereii 

for  the  relief  to  which  he  supposes  himself  relief  touching  the  matters  in  qnestioD  is 

entitled."    '^  The  defendant  may  set  forth  the  petition  against  the  plaintiff,  or  agaiort 

in  his  answer  as  many  grounds  of  defence,  other  defendants  in  the  saoM  action ;  and 

couuter-elaim,  and  net-off  as  he  may  have,  each  must  be  separately  stated  and  cam- 

whether  they  are  such  as  have  heretofore  bered,  and  they  must  refer  in  an  intellifiUe 

been  denominated  legal  or  equitable,  or  manner  to  the  causes  of  actioa  which  tber 

both ;   bnt  the  several  defences  must  be  are  intended  to  answer."    Rev.  St,  1899, 

consistent  with  each  other,  and  each  must  §§  3543,  3544.]! 
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be  such  as  have  been  heretofore  denominated  legal  or  equitable, 
or  both.  They  must  each  be  separately  stated,  and  refer  to  the 
causes  of  action  which  they  are  intended  to  answer,  in  such 
maaner  that  they  may  be  intelligibly  distinguished."  Another 
form  found  in  several  codes  is,  ^'  The  defendant  may  set  forth,  by 
answer,  as  many  grounds  of  defence,  counter-claim,  or  set-off,  as 
he  may  have,  whether  legal  or  equitable,  or  both."  ^ 

1  ^Arizona,    See  note  to  §*  581,  fiij^ra.  legal  or  eqaitable,  total  or  partial;  and 

Arkansas.    See  note  to  §  *  581,  supra,  may  make  as  many  traverses ;  and  maj 

Califomm.    "  The  defendant  may  set  present  as  many  demurrers,  as  there  may 

forth  by  answer  as  many  defences  and  be  gronnds  for  in  behalf  of  the  pleader. 

counter-claims  as  he  may  haye.     They  (3)  If  there  be  more  than  one,  each  must 

mnst  be  separately  stated,  and  the  several  be  distinctly  stated  in  a  separate,  nam- 

defences  most  refer  to  the  causes  of  action  bered  paragraph ;  and  either,  which  is 

which  they  are  intended  to  answer,  in  a  intended  to  respond  to  part  only  of  an 

manner  by  which  they  may  be  intelligibly  adverse  pleading,  must  show  to  what  part 

distinguished.     The  defendant  may  also  it  is  responsive.      It  is  the  duty  of  the 

answer  one  or  more  of  the  several  causes  court,  upon  or  without  motion,  to  enforce 

of  action  stated  in  the  complaint  and  de-  these  provisions ;  and  for  that  purpose,  to 

mar  to  the  residue."      Code  Civ.  Pro.,  dismiss  an  action  without  prejudice,  or  to 

§  441.  strike  a  pleading,  or  any  part  thereof, 

Colorado.     '*  The  defendant  may  set  from  the  case,  or  to  allow  a  new  pleading. 

forth  by  answer  as  many  defences  and  (4)  If,  however,  a  party  file  a  pleading 

counter-claims  as  he  may  have,  whether  which  contains  inconsistent  statements,  or 

the  subject  matter  of  such  defences  be  statements  inconsistent  with  those  of  a 

such  as  was  heretofore  denominated  legal  pleading  previously  filed  by  him  in  the 

or  equitable,  or  both,  they  shall  be  sep-  action,  he  shall,  upon  or  without  motion, 

arately  stated,  and  the  several  defences  be  required  to  elect  which  of  them  shall 

shall  refer  to  the  causes  of  action  which  be  stricken  from  his  pleading.     But  a 

they  are  intended  to  answer  in  a  manner  party  may  allege,  alternatively,  the  ex- 

by  which  they  may  be  intelligibly  distin-  istence  of  one  or  another  fact,  if  he  state 

guished."    Code.  1890,  §  59.  that  one  of  them  is  true,  and  that  he  does 

Connecticut.    See  note  to  §*  581 ,  <u;>ra.  not  know   which  of  them  is  true.  .  .  . 

Also  Gen.  St.,  1902,  §  612.    These  pro-  (7)  A  traverse  is  a  denial,  by  a  party,  of 

visions  differ  widely  from  those  in  most  facts  alleged  in  an  adverse  pleading,  if 

of  the  code  States ;  Georgia.    See  note  to  they  be  presumptively  within  his  knowl- 

§  581,  supra;  Idaho.    Identical  with  the  edge;  or  a  denial  of  them,  or  a  denial 

California  statute.    Code  Civ.  Pro.,  1901,  that  he  has  sufficient  knowledge  or  infor- 

§  3215;  Indiana.     See  note  to  §  *58l,  mation  to  form  a  belief  concerning  them, 

supra.  if  they  be  not  presumptively  within  his 

Iowa.     See    note    to    §*581,   supra,  knowledge."    Code,  1895,  §  113. 

"  Each  affirmative  defence  shaU  be  stated  Minnesota.    Identical,  with  very  slight 

in  a  distinct  division  of  the  answer,  and  verbal  changes,  with  the  California  stat- 

must  be  sufficient  in  itself,  and  must  intel-  nte.    St.,  1894,  §  5239. 

ligibly  refer  to  that  part  of  the  petition  to  Missouri.      "  The  defendant  may  set 

which  it  is  intended  to  apply."    Code,  forth  by  answer  as  many  defences  and 

1897,  §  3568.  counter-claims  as  he  may  have,  whether 

Kansas.    See  note  to  §  *581,  supra.  they  be  such  as  have  been  heretofore  de- 

Kentucky.    "  (2)  A  pleading  may  con-  nominated  legal  or  equitable,  or   both, 

tain  statements  of  as  many  causes  of  ac-  They  must  each  be  separately  stated,  in 

tion,  legal  or  equitable,  and  of  as  many  such  manner  that  they  may  be  intelligibly 

matters  of  estoppel   ahd   of   avoidance,  distinguished,  and  refer  to  the  cause  of  ac- 
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§  474.  *  583.  Same  Subject.  Most  of  the  codes  are  in  sabstan- 
tial  agreement  as  to  the  nature  and  object  of  the  counter-claim. 
In  a  few,  however,  there  is  a  departure  from  this  common  type; 
and  in  some  there  are  special  clauses  relating  to  setofiF  as  a  form 
of  defence  different  from  the  counter-claim.  All  these  statatory 
provisions  are  collected  in  the  text  or  in  the  notes.  The  following 
definition  has  been  adopted  in  a  majority  of  the  States:  ^The 
counter-claim  mentioned  in  the  last  section  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action:  1.  A  cause  of  action  aris- 
ing out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action ;  2.  In  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action."  The  corresponding 
sections  in  the  codes  of  Indiana  and  of  Iowa  are,  howeTen 
quite  different,  and  are  given  at  length  in  the  foot-note.  It 
will  be  seen  that  they  enlarge  the  scope  of  the  counter-claim, 

tion  which  they  are  intended  to  answer."  tences  of  the  California  statute.     HHl  i 

Part  of  §  605,  Key.  St.,  1899.  Laws,  §  73,  snbdiv.  2. 

Montana,     *'A    defendant    niaj    set  Soitth  Carolina.    Identical  with  the pr»- 

forth,  in  his  answer,  as  many  defences  or  vision  first  quoted  in  the  text.  Code,  18S3, 

coonter-claims,  or  both,  as  he  has,  whether  §  171,  subdiv.  2. 

they  are  such  as  were  formerly  denomi-  South  Dakota,    Identical  with  the  pro- 

nated  legal  or  equitable.    Each  defence  or  vision  first  quoted  in  the  text    Ann.  St, 

counter-claim  must  be  separately  stated  1901,  §  6121,  subdiv.  2. 

and  numbered.     Unless  it  is  interposed  as  Utah.    "The  defendant  may  set  forth 

an  answer  to  the  entire  complaint,  it  must  by  answer  as  many  defences  and  oounter- 

distinctly  refer  to  the  cause  of   action  claims,  legal  or  equitable,  or  both,  as  he 

which  it  is  intended  to  answer."    Code,  may  have.     They    must    be  sepantriv 

1895,  §  699.  stated,  and  the  several  defences  mut  n- 

Nebraska.    See  note  to  §  f  581,  supra,  fer  to  the  causes  of  action  which  ther  sre 

Nevada.    Identical  with  the  first  two  intended  to  answer  in  a  manner  by  whi:h 

sentences  of  the  Calif  ornia  statute.    Comp.  they  may  be  intelligibly    disdngnish^L 

Law8.  1 900,  §  31 44.  Thedef  endant  may  aim  answer  one  or  mor^ 

New  York.    Identical  with  the  Montana  of  the  several  causes  of  action  stated  is 

statute.    Code  Civ.  Pro.,  §  507.  the  complaint  and  demur  to  the  rendoe. 

North  Carolina.    Identical  with  the  pro-  or  may  demur  and  answer  at  the  one 

vision  first  quoted  in  the  text.    Code,  §  102.  time."    Rev.  St.,  1898.  §  2972. 

North  Dakota.  Identical  with  the  pro-  Washington.  Identical  with  the  pro- 
vision first  quoted  in  the  text.  Rev.  Codes,  vision  first  quoted  in  the  text  BtL  Code, 
1899.  §  5274,  snbdiv.  2.  §  4913a. 

Ohio.    See  note  to  §*  581,  supra.  Wisconsin.    Identical,  except  for  a  Tvrr 

Oklahoma.    See  note  to  §  •  58 1 ,  supra.  slight  verbal  change,  with  the  proviwAn  firt 

Ore.fjon.  Identical,  except  for  very  slight  quoted  in  the  text.    St.,  1898.  §  2657. 

verbal  changes,  with  the  first  two  sen-  Wyoming.    See  note  to  §  *  581,  n^p^] 


PROVISION'S   RELATING  TO   THE  ANSWER.  697 

and  that,  in  lowa^  the  restriction  as  to  parties   is  very  much 
modified.  ^ 

^  ^Arizona.  See  Rev.  St.,  1901,  §§  1360,  claim  or  demand  for  damages."    Bums' 

1363,  1365,  1366,  which  relate  to  counter-  St.,  1901,  §  353. 

claims,  bat  differ  radically  from  the  pro-  /010a.     "  £ach  counterclaim  must  be 

vudoDS  quoted  in  the  text.  stated  in  a  distinct  count  or  division,  and 

Arkcmstu.  "  The  coanter<'laim  men-  must  be:  (1)  When  the  action  is  founded 
tioned  in  this  chapter  must  be  a  cause  of  on  contract,  a  cause  of  action  also  arising 
action  in  favor  of  the  defendants,  or  some  on  contract,  or  ascertained  by  the  decision 
of  them,  against  the  plaintiffs,  or  some  of  of  a  court;  (2)  A  cause  of  action  in  favor 
them,  arising  out  of  the  contract  or  trans-  of  the  defendants,  or  some  of  them,  against 
action  set  forth  in  the  complaint,  as  the  the  plaintiffs,  or  some  of  them, arising  out 
foundation  of  the  plaintiff's  claim  or  con-  of  the  contracts  or  transactions  set  forth 
nected  with  the  subject  of  the  action."  in  the  petition  or  connected  with  the  sub- 
Sand.  &  Hiirs  Dig.,  §  5723.  ject  of  the  action ;  (3)  Any  new  matter 

California.    Identical  with  the  provis-  constituting  a  cause  of  action  in  favor  of 

ions  quoted  in  the  text.    Code  Civ.  Pro.,  the  defendant,  or  all  of  the  defendants  if 

§  438.  more  than  one,  against  the  plaintiff,  or  all 

Coiorado,     "The  oonnterH^m  men-  of  the  plaintiffs  if  more  than  one,  and 

tioned  in  the  last  section  shall  be  one  ex-  which  the  defendant  or  defendants  might 

isting  in  favor  of  the  defendant  or  plain  tiff,  have  brought  when  snit  was  commenced, 

and  against  a  plaintiff  or  defendant  be-  or  which  was  then  held,  either  matured  or 

tween  whom  a  several  judgment  might  be  not,  if  matured  when  so  plead."    Code, 

had  in  the  action,  and  arising  out  of  one  1897,  §  3570. 

of  the  following  causes  of  action :  First,  a  Kansas.  **  The  counter-claim  mentioned 
cause  of  action  arising  out  of  the  transac-  in  the  last  section  must  be  one  existing  in 
tion  set  forth  in  the  complaint  or  answer,  favor  of  a  defendant  and  against  a  plain- 
as  the  foundation  of  the  plaintiff's  claim  tiff  between  whom  a  several  judgment 
or  the  defendant's  defence,  or  connected  might  be  had  in  the  action,  and  arising 
with  the  subject  of  the  action.  Second  out  of  the  contract  or  transaction  set  forth 
[[same  as  subdivision  2  of  text^."  Code,  in  the  petition  as  the  foundation  of  the 
1890,  §57.  plaintiff's  claim,   or  connected  with  the 

Connecticut.  "  In  cases  where  the  de-  subject  of  the  action.  The  right  to  relief 
fendant  has  either  in  law  or  in  equity,  or  concerning  the  subject  of  the  action  men- 
in  both,  a  countei^aim,  or  right  of  set-  tioned  in  the  same  section  must  be  a  right 
off,  against  the  plaintiff's  demand,  he  may  to  relief  necessarily  or  properly  involved 
have  the  benefit  of  any  such  set-offs  or  in  the  action  for  a  complete  determination 
counter-claims  by  pleading  the  same,  as  thereof,  or  settlement  of  the  question  i]> 
such,  in  his  answer,  and  demanding  judg-  volved  therein."  Code,  1901,  §  94. 
ment  accordingly;  and  the  same  shiUl  be  Kentucki/.  *' A  counter-claim  is  a  cause 
pleaded  and  replied  to,  according  to  the  of  action  in  favor  of  a  defendant  against 
rules  governing  complaints  and  answers;  a  plaintiff,  or  against  him  and  another, 
provided  that  no  counter-claim,  set-off,  or  which  arises  out  of  the  contract,  or  trans- 
defense,  merely  equitable,  shall  be  available  action,  stated  in  the  petition  as  the  foun- 
in  actions  before  justices  of  the  peace."  dation  of  the  plaintiff's  claim,  or  which  is 
Gen.  St.,  1902,  §  612.  connected  with  the  subject  of  the  action." 

Idaho.    Identical  with  the  provisions  Code,  1895,  §  96. 

set  out  in  the  text.    Code  Civ.  Pro.,  1901,  Minnesota.     Identical  with  the  provi- 

§  3212.  sions  quoted  in  the  text.    St.,  1894,  §  5237. 

Indiana,  "  A  counter-claim  is  any  mat-  Missouri.    Identical  with  the  provisions 

ter  arising  out  of  or  connected  with  the  quoted  in  the  text.    Rev.  St.,  1899,  §  605. 

cause  of  action  which  might  be  the  subject  Montana.    **  The  counter-claim  speci- 

of  an  action  in  favor  of  the  defendant,  or  fled  in  the  last  section  must  tend,  in  some 

which  would  tend  to  reduce  the  plaintiff's  way,  to  diminish  or  defeat  the  plaintiff's 
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§475.  *584.  statutes  Proyiding  for  Set-off.  The  ^^set-off,'' well 
known  prior  to  the  new  system  of  procedure,  and  which  had  been 
defined  and  regulated  by  previous  statutes,  English  and  Ameri- 
can, is  clearly  embraced  within  the  second  subdivision  of  the  sec- 
tion, as  stated  in  the  text,  and  as  found  in  the  codes  of  New  York 
and  of  the  States  which  have  closely  followed  that  original  type. 
In  certain  States,  however,  a  special  provision  is  inserted  in  the 
codes  defining  the  "setroff,"  of  which  the  following  is  the  common 
form:  ^'A  set-off  can  only  be  pleaded  in  an  action  founded  on 
contract,  and  must  be  a  cause  of  action  arising  on  contract*  or 

recovery,  and  roufit  be  one  of  the  following         Oregon.  "  The  connterdaim  meiitioiMd 

caases  of  action  against  the  plaintiff,  or,  in  section  72  most  be  one  existing  in  favor 

in  a  proper  case,  against  the  person  whom  of  a  defendant,  and  against  a  p^aintiff, 

he  represents,  and  in  favor  of  the  defend-  between  whom  a  seyend  judgment  migkt 

ant,  or  of  one  or  more  defendants,  between  be  had  in  the  action,  and  arising  oot  of 

whom  and  the  plaintiff  a  separate  jndg-  one  of  the  following  canses  of  actaon : 

ment  may  be  had  in  the  action.    [^The  re-  (1 )  A  canse  of  action  arising  oat  of  tka 

mainder  practically  identical  with  the  two  contract,  or  transaction  set  forth  io  the 

sabdi  visions  quoted  in  the  text.]]"    Code,  complaint  as  the  foundation  of  the  plain* 

1895,  §  691.  tiff's  claim;  (2)  In  an  action  arisbg  €o 

Nebraska,    **  The  countei^aim   men-  contract,  any  other  canse  of  action  arisisg 

tioned  in  the  last  section  must  be  one  ex-  also  on  contract,  and  existing  at  the  coat- 

isting  in  favor  of  a  defendant,  and  against  mencement  of  the  action."    Hill's  Laws, 

a  plaintiff,  between  whom  a  several  judg^  §  73. 

ment  might  be  had  in  the  action,  and  South  Carolina.     Identical   with  the 

arising  out  of  the  contract  or  transaction  statute  set  out  in  the  text    Code,  189S, 

set  forth  in  the  petition  as  the  foundation  §  171. 

of  the  plaintiff's  claim,  or  connected  with         South  Dakota.    Identical  with  the  stat- 

the  subject  of  the  action."    Code,  1901,  nte  set  out  in  the  text.    Ann.  St,  1901* 

§101.  §6121. 

Nevada.     Identical   with  the  statute  Utah.    Identical  with  the  statote  set 

set  out  in  the  text.    Comp.  Laws,  1900,  out  in  the  text    Key.  St.,  1898.  §  S969. 
§  3142.  Washington.    Identical  with  the  statue 

New   York.    Identical  with  the  Mon-  set  out  in  the  text    Bal.  Code,  §  4913. 
tana  statute.    Code  Civ.  Pro.,  §  501.  WiteouMin.    Identical  with  the  stsnte 

North   Carolina.      Identical    with    the  set  out  in  the  text,  with  the  foiloiriiij; 

statute  set  out  in  the  text.    §  101.  clauses  added:  "3.    Where  the  plaintiff 

North  Dakota.    Identical  with  the  sta^  is  a  non-resident  of  the  State  any  caose  of 

nte  set  out  in  the  text.    Rev.  Codes,  1899,  action  whateyer,  arising  within  the  State 

§  5274.  and  existing  at  the  commencement  of  ths 

Ohio.    "  A  counter-claim  is  a  cause  of  action,  except  that  no  claim  aspigned  to 

action  existing  in  fiftvor  of  a  defendant,  and  the  defendant  shall  be  pleaded  by  virtue 

against  a  plaintiff  or  another  defendant,  or  alone  of  this  subdivision.    Bnt  each  cobb- 

both,  between  whom  a  several  judgment  ter-claim  shall  be  pleaded  as  sncb  aod  be 

might  be  had  in  the  action,  and  arising  out  so  denominated,  and  the  answer  shall  ooa> 

of  the  contract  or  transaction  set  forth  in  tain  a  demand  of  the  judgment  to  vhith 

the  petition  as  the  foundation  of  the  plain-  the  defendant  supposes    himself  to  be 

tiff's  claim,  or  connected  with  the  subject  entitled  by  reason  of  the  coontef^diim 

of  tlie  action."     Bates'  8t,  1903,  §  5069.  therein."    St,  1898,  §  2656. 

Oklnhoma.    Identical  with  the  Kansas  Wyoming.    Identical  with  the  Nehrvka 

statute.    St.,  1893,  §  3973.  statate.    Rev.  St.,  1899,  f  3545.^ 
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ascertained  by  a  decision  of  the  court."  ^  There  are  additional 
special  clauses  in  several  of  these  codes  regulating  the  procedure 
in  respect  to  "  set-off  "  and  "  counter-claiin,"  particularly  in  their 
relations  with  the  parties  to  the  action.  These  sections  provide 
for  the  bringing  in  of  new  parties  found  necessary  to  the  deter- 
mination of  the  issues  raised  by  the  defendant's  affirmative  plead- 
ingy  or  for  the  extending  the  benefits  of  a  set-off  or  counter-claim 
existing  in  favor  of  a  principal  debtor,  to  his  sureties,  or  existing 
in  favor  of  one  of  two  or  more  joint  debtors,  to  the  others.  These 
sections  are  copied  in  the  note.^ 


1  £^Arkansas,  Sand.  &  Hill's  Dig.,  permit  the  new  party  to  be  made,  if  it  also 
§  5725;  Indiana,  Barns'  St.,  1901,  §  351  :  appears  that,  owing  to  the  insolvencj  or 
"  A  set-off  shall  be  allowed  only  in  actions  non-residence  of  the  plaintiff,  or  other 
for  money-demands  upon  contract,  and  canse,  the  defendant  will  be  in  danger  of 
must  consist  of  matter  arising  ont  of  debt,  losing  his  claim,  unless  permitted  to  use  it 
duty,  or  contract,  liquidated  or  not,  held  as  a  set-off."    §  5729. 

•4>y  the  defendant  at  the  time  the  suit  was  Indiana.    "  In  all  actions  upon  a  note 

commenced,  and  matured  at  or  before  the  or  other  contract  against  several  defend- 

time  it  is  offered  as  a  set-off; "  Kentucky,  ants,  any  one  of  whom  is  principal  and 

Code,  1895,    §  96,  subdir.  2:   "A  setoff  the  others  sureties  therein,  any  claim  upon 

is  a  cause  of  action  arising  upon  a  con-  contract  in  favor  of  the  principal  defei)d- 

tract,  judgment  or  award  in  favor  of  a  ant,  and  against  the  plaintiff  or  any  former 

defendant  against  a  plaintiff,  or  against  holder  of  the  note  or  other  contract,  may 

him    and   another ;    and    it    cannot    be  be  pleaded  as  a  set-off  by  the  principal  or 

pleaded  except  iu  an  action  upon  a  con-  any  other  defendant."    Bums'  St.,  1901, 

tract,    judgment    or    award ; "    Kansas,  §  352. 

Code,  1901,  §  98;  Nebraska,  Code,  1901.  loioa.    "  When  a  new  party  is  necessary 

§  104;  Ohio,  Bates'  St.,  1903,  §  5071 :  "A  to  a  final  decision  upon  a  counter-claim, 

set-off  is  a  cause  of  action  existing  in  favor  the  court  may  either  permit  such  party  to 

of  a  defendant,  and  against  a  plaintiff,  be-  be  made,  or  direct  that  it  be  stricken  out 

tween  whom  a  several  judgment  might  be  of  the  answer  and  made  the  subject  of  a 

had  in  the  action,  and  arising  on  contract  separate  action : "  Code,  1897,  §  3573.    "  A 

or  ascertained  by  the  decision  of  a  court*  co-maker  or  surety,  when  sued  alone,  may, 

and  can  only  be  pleaded   in  an  action  with  the  consent  of  his  co-maker  or  prin- 

founded  on  contract."    Oklahoma,  St.,  IS93,  cipal,  avail  himself  by  way  of  counter- 

§  3976 ;  Wisconsin,  St.,  1898,  §§  4258-4264,  claim  of  a  debt  or  liquidated  demand  due 

where   the  subject  of  set-off   is  treated  from  the  plaintiff  at  the  commencement 

with  considerable  detail;   Wyoming,  Rev.  of  the  action  to  snch  co-maker  or  prin- 

St.,  1899,  §  3548.3  cipal,  but  the  plaintiff  may  meet  such 

2  l^Arkansas,  "  When  it  appears  that  counter-claim  in  the  same  way  as  if  made 
a  new  party  is  necessary  to  a  final  decision  by  the  co-maker  or  principid  himself : " 
upon  the  counter-claim,  the  court  may  Code,  §  3572. 

either  permit  the  new  party  to  be  made  Kansas.    Code,  1901,   §§  97,  99,  iden- 

by  a  summons,  to  reply  to  the  counter-  tical,  respectively,  to  the  Arkansas  statutes, 

claim  in  the  answer,  or  may  direct  that  it  §§  5724,  5729. 

be  stricken  out  of  the  answer  and  made  Montana.    The  provisions  of  this  code, 

the  subject  of  a  separate  action."    Sand.&  which  were  taken  from  the  New  York 

Hill's  Dig.,  §  5724.    '*  Where  it  appears  Code  of  Civil  Procedure,  are  very  detailed 

that  a  new  party  is  necessary  to  a  final  respecting  counter-claims.   See  §§  692-697. 

decision  upon  the  set  off,  the  court  shall  Nebraska.     Code,   1901,  §§   103,   105. 
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§  476.    ^585.    statutory  Proviaions  as  to  Crosa-Complaints  and 
Sham  Answers.     A  cross-petition  or  coinplaint  is  expressly  aa- 

thorized  and  its  purposes  defined  [in  several  of  the  State  codes];' 

as,  for  example,  in  that  of  Iowa.  A  section  found  in  most  of  the 
codes  provides  that ''  sham  and  irrelevant  answers  and  defences 
may  be  stricken  out  on  motion,  and  upon  such  terms  as  the  court 
may  in  their  discretion  impose.*'  *^ 

identical,  respectively,   to  the  Arkansas  pereou  not  a  party  to  the  action,  he  ratr, 

statutes,  §§  5724»  5729.  in  the  same  action,  file  a  cron-petitioo 

New  York.    See  Code  Civil  Procednre,  against  the  co-defendant  or  other  penaD." 

§§  502-506,  for  very  detailed  statutory  The  remainder  of  the  section  provides  for 

provisions  relative  to  counter-claims.  notifying  the  defendants,  and  that  the 

Ohio.    Bates'  St.,  §§  5070,  5072,  iden-  trial  shall  not  be  delayed.    Code,  1997, 

tical,  respectively,  except  for  slight  verbal  §  3574.                     • 

changes,    with    the    Arkansas    statutes,  Kentucky.      "A  cross-petition   is  thf 

§§  5724,  5729.  commencement  of  an  action  by  a  defend- 

Oklahoma.     St.,  1893,  §§  3975,    3977,  ant  against  a  co-defendant,  or  a  person 

identical,  respectively,  except  for  a  slight  who  is  not  a  party  to  the  action,  or  f^Biim 

verbal  change  in  the  former,   with  the  both ;  or  by  a  plaintiff  against  a  co-pbia- 

Arkansas  statutes,  §§  5724,  5729.  tiff,  or  a  person  who  is  not  a  party  to  the 

Wisconsin.    See  St.,    1 898,   §§   4258-  action,  or  against  both ;  and  is  not  aDowed 

4264,    for    detailed    statutory  provisions  to  a  defendant,  except  upon  a  caose  of  at- 

relative  to  set-off.J  tion  which  affects,  or  is  affected  by,  tbe 

^  [^Arkansas.  "  When  a  defendant  has  original  cause  of  action ;  nor  to  a  plaiotij! 
a  cause  of  action  against  a  co-defendant  or  except  upon  a  cause  of  action  which  aifects. 
a  person  not  a  party  to  the  action,  and  or  is  affected  by,  a  set-off  or  coanterdaim.'' 
affecting  the  subject-matter  of  the  action.  Code,  1895,  §  96,  subdiv.  3. 
he  may  make  his  answer  a  cross-complaint  Ut(Ui.  "  When  a  defendant  has  a  canae 
against  the  co-defendant  or  other  person.''  of  action  affecting  the  subject-matter  uf 
Two  other  subdivisions  provide  how  the  the  action  against  a  co-defendant,  be  naj, 
defendant  to  such  cross-complaint  shall  in  the  same  action,  file  a  croaa^ompUiiit 
be  summoned,  how  defence  shall  be  made  against  the  co-defendant."  The  remainder 
thereto,  and  that  the  trial  shall  not  be  of  the  section  provides  for  serving  the  de- 
delayed  thereby.  Sand.  &  Hill's  Dig.,  fendant  and  that  the  trial  shall  not  be 
§  5712.  delayed.    Rev.  St.,  1898.  $  2974. 

California.    **  Whenever  the  defendant  Wisconsin,    **  A  defendant  or  a  pe^ 

seeks  affirmative  relief  against  any  party  son  interpleaded  or  intervening  may  bare 

relating  to  or  depending  upon  the  contract  affirmative  relief  against  a  ccnlefeodaBt, 

or  transaction  upon  which  the  action  is  or  a  co-defendant  and  the  plaintiff,  or  t 

broaght,  or  affecting  the  property  to  which  part  of  the  plaintiffs,  or  a  co^efendaat  and 

the  action  relates,  he  may,  in  addition  a  person  not  a  party,  or  against  such  per 

to  his  answer,  file  at  the  same  time,  or  son  alone,  upon  his  being  brought  in;  Iwt 

by  permission  of  the  court  subsequently,  in  all  such  cases  such  relief  must  iaTolre 

a  cross-complaint.     The  cross-complaint  or  in  some  manner  affect  the  contnct. 

must  be  served  upon  the  parties  affected  transaction,  or  property  which  is  the  sab- 

thereby,  and  such  parties  may  demur  or  ject-matter  of  the  action.    8ach  relief  maj 

answer  thereto  as  to  the  original  com-  be  demanded  in  tbe  answer,  which  matt 

plaint."    Code  Civ.  Fro  ,  §  442.  be  served  upon  the  party,"  etc,  proridiDi; 

Idaho,    Identical  with  the  California  rules  of  practice  In  respect  thereto.   Sl, 

statute.    Code  Civ.  Pro.,  1901,  §  3216.  1898,  §  2656  a.^ 

Iowa.    '*  When  a  defendant  has  a  cause  ^  New  York,  §  158  (538) ;  Oregon,  f  74 ; 

of  action  affecting  the  suhjec^matter  of  California,  §453;  North  Carolina,!  104; 

the  action  against  a  co-defendant,  or  a  [] Arizona,  Rev.  St,  1901,  §1355;  Culo- 
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§  477.  *  586.  Statates  Allowing  Demurrer  to  Bntire  Answer  or 
to  Separate  Defence  or  Coanter-Clalm.  All  the  codes  permit  the 
plaintiff  to  demur  to  the  entire  answer,  or  to  any  separate  defence 
therein  containing  new  matter,  or  to  any  counter-claim  therein,  on 
the  ground  that  the  same  is  insufficient,  or  that  the  facts  therein 
stated  do  not  constitute  a  defence  or  a  counter-claim.^ 

§  478.    *  587.    Code  Provlelons  Respecting  Reply.     In  respect  to 

the  mode  of  raising  an  issue  of  fact  upon  the  allegations  of  the 
answer  which  are  not  mere  denials,  the  codes  are  separated  into 
two  classes,  —  those  which  require  an  additional  pleading  by  the 
plaintiff  in  order  to  raise  such  issues  in  all  instances,  and  those 
which  require  such  additional  pleading  only  in  response  to  counter- 
claims. In  the  first  class,  a  reply  by  the  plaintiff  is  needed  to  all 
answers  or  defences  that  set  up  new  matter,  whether  as  counter- 
claims or  as  defences  simply,  which  reply  may  consist  either  of 
denials  or  of  other  new  matter  by  way  of  avoidance.  As  a  conse- 
quence of  this  requirement,  every  allegation  of  new  matter  in  the 
answer,  whether  by  way  of  defence  or  of  counter-claim,  not  contro- 
verted by  a  reply,  is,  in  such  States,  admitted  to  be  true.  The  reply 
is  the  last  pleading  of  fact ;  the  defendant  may  demur  to  it,  but  not 
rejoin  any  defence  of  fact  ^ 

rado,  Ck>de,  1890,  §  60 ;  Idaho,  Code  Civ.  1893,  §  174 ;  Soath  Dakota,  Ann.  St.,  1901, 

Pro.,  1901,  §  3224;  Indiana,  Burns*  St.,  §6124;    Utah,   Rev.  St.,   1898,   §§   2976, 

1901,  §385,  in  quite  different  form;  Iowa,  2977;  Washington,  Bal.  Code,  §   4916; 

Code,  1897;  §  3618 ;  Kentucky,  Code,  1895,  Wisconsin,  St.,  1898,  §§  2658,  2659 ;.  Wj- 

§  lis,  subdiT.   8;    Minnesota,  St.,  1894,  oming.  Rev.  St.,  1899,  §§  3541,  3542.] 
{  5240;  Missouri,   Rev.  St..  1899,§  611;         >  [Colorado, Code,  1890, §60;  Connect!- 

Montana,  Code,  1895,  §  742 ;  North  Da-  cut,  Gen.  St.,  1902,  §  610 ;  Indiana,  Burns' 

kota.  Key.  Codes,   1899,  §  .'(276;   Sonth  St.,  1901,  §360;  Iowa,  Code,  1897,  §3576, 

Carolina,  Code,  1893,  §  173  ;  South  Da-  requires  a  reply  in  case  of  counter-claim, 

kota,  Ann.  St.,  1901,  §  6123;  Utah,  Rev.  and  also  when  plaintiff  wishes  to  avail  hi m- 

St.,  1898,  §  2987  ;  Washington,  Bal.  Code,  self  of  matter  in  avoidance:  Kansas,  Code, 

§  4915;  Wisconsin,  St.,  1898,  §  2682.^  1901,  §4536;  Kentucky,  Code,  1895,  §  98; 

1  New  York,  §  153  (494,  514,  516);  Minnesota,   St.,   1894,  §5241;    Missouri, 

Kansas,  §102;  Nebraska,  §  109 ;  Oregon,  Rev.  St.,  1899,  §607;    Nebraska,  Code, 

§   76;    California,  §§  443,  444;    North  1901,  §109;    New  York,  Code  Civ.  Pro., 

Carolina,  §§  105,  176  ;  |3 Arkansas,  Sand.  §§  514,  516,  provides  for  a  reply  in  case 

&    Hill's  Dig-,  §  5730 ;  Colorado,  Code,  of  a  counter-claim  and  also,  in  the  discre- 

1890,  §  60;  Idaho,  Code  Civ.  Pro.,  1901,  tion  of  the  court,  on  defendant's  applica- 

§§  3217,  3218;  Indiana,  Bums*  St.,  1901,  tion,  where  new  matter  in  defence  is  set 

§  360;  Iowa,  Code,  1897,  §  3575;  Minne-  up  in  the  answer;    North  Dakota,  Rev. 

sota,  St.,  1894,  §  5241 ;  Missouri,  Rev.  St.,  Codes,  1899,  §  5277,  same  as  New  York; 

1 899,  §  607 ;  Montana,  Code,  1895,  §  710 ;  North  Carolina,  §  105,  same  as  New  York ; 

Nerada,  Comp.  Laws,  1900,  §3145;  North  Ohio.  Bates'  St.,  1903,  §  5078;  Oklahoma, 

Dakota,  Rev.  Codes,  1 899,  §  5277  ;  Ohio,  St.,  1 893,  §  3980 ;  Oregon,  Hill's  Laws,  §  76 ; 

Bates' St.,  1903,  §§  5076,5077;  Oklahoma,  South  Carolina,  Code,  1893,  §  174,  same 

St.,  1893,  §  3980;  South  Carolina,  Code,  as  New  York;  Sonth  Dakota,  Ann.  St., 
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§  473.    *  582.   Statutozy  Provisioiui  Respeottng  Union  of  Defences. 

The  provisions  relating  to  the  union  of  various  defences,  legal 

verted  hy  the  defendant,  or  of  any  knowl-  Connecticut,    "The  defendant  in  bii  id- 

edge  or  information  thereof,  safficient  to  swer  shall  specially  deny  sach  aUegatwni 

form  a  belief.     (3)  A  statement  of   any  of  the  complaint  as  he  intends  tocontro- 

new  matter  constituting  a  defence,  coun-  Tcrt,  admitting  the  tmth  of  the  other 

ter-daim  or  set-off,  in  ordinary  and  concise  allegations,  unless  he  intends,  in  good 

language,  without  repetition.    (4)  The  de-  faith,  to  controvert  all  the  allei^oos,  in 

fendant  may  set  forth  in  his  answer  as  which  case  he  may  deny  them  genenllr, 

many  grounds  of  defence,  counter-claim  as  follows:  'The  defendant  denies  the 

and  set-off,  whether  legal  or  equitable,  as  truth    of  the  matters  contained  in  the 

he  shall  have.    Each  shall  be  distinctly  plaintiff's  complaint.'    He  may  also^  is 

stated  in  a  separate  paragraph,  and  num-  his  answer,  state  special  matters  of  de- 

bered.    The  several  defences  must  refer  fence,  and  shall  not  give  in  evidence  ntaticf 

to  the  causes  of  action  which  they  are  in-  in  avoidance,  or  of  defence,  consistent  with 

tended  to  answer  in  a  manner  by  which  the  truth  of  the  material  allegatioiis  of  tba 

they  may  be  intelligibly  distinguished."  complaint,  unless  in  his  answer  he  stifies 

Sand.  &  Hiirs  Dig.,  §  5722.  such  matter  specially.     Under  a  general 

Ccdifomia,  **  The  answer  of  the  de-  denial  the  plaintiff  shall  be  bound  to  prove 
fendant  shall  contain  :  ( 1 )  A  general  or  the  material  facts  alleged  in  the  oomidsiDt. 
specific  denial  of  the  material  allegations  If  the  defendant  intends  to  oontroTert  the 
of  the  complaint  controverted  by  the  de-  right  of  the  plaintiff  to  sue  asaoexecotor, 
fendant.  (2)  A  statement  of  any  new  or  as  trustee,  or  in  any  other  represeots* 
matter  constituting  a  defence  or  counter-  tive  capacity,  or  as  a  corporatioD,  or  to  ooo- 
claim.  If  the  complaint  be  verified,  the  trovert  the  execution  or  delivery  of  sbj 
denial  of  each  allegation  controverted  written  instrument  or  recognizinoe  sued 
must  be  specific,  and  be  made  positively,  upon,  he  shall  deny  the  same  in  his  ansver 
or  according  to  the  information  and  belief  specifically."  Gen.  St.,  1902,  }  €09. 
of  the  defendant  If  the  defendant  has  no  Georgia,  *'A  defendant  may  either  de- 
information  or  belief  upon  the  subject  sufiS-  mur,  plead  or  answer  to  the  petitioii.  or 
cieut  to  enable  him  to  answer  an  sllegation  may  file  one'  or  more,  or  all  of  these  de- 
of  the  complaint,  he  may  so  state  in  his  fences  at  once,  without  waiving  the  beocit 
answer,  and  place  his  denial  on  that  of  either,  or  he  may  file  two  or  more  pteii 
ground.  If  the  complaint  be  not  verified,  to  the  same  action.  In  all  cases  demurer, 
a  general  denial  is  sufiScient,  but  only  puts  pleas  and  answer  shall  be  disposed  of  ia 
in  issue  the  material  allegations  of  the  the  order  named ;  and  all  demuneis  and 
complaint."    Code  Civ.  Pro.,  §  437.  pleas  shall  be  filed  and  determined  at  tbe 

Colorado.    "  The  answer  of  the  defend-  fi^t  term,  unless  ocmtinned  by  the  ooen. 

ant  shall  contain :    First,  a  general  or  or  by  consent  of  parties."    "  In  all  caiei 

specific  denial  of  each  material  allegation  when  the  defendant  desires  to  nsake  a  de 

in  the  complaint  intended  to  be  contro-  fence  by  plea  or  otherwise  be  shall  tbeieis 

verted  by  the  defendant ;  second,  a  state-  distinctly  answer  each  paragraph  of  plai>* 

ment  of  any  new  matter  constituting  a  tiff's  petition,  and  shall  not  file  a  men 

defence,  or  counter-claim,  in  ordinary  and  general  denial,  commonly  known  ss  tbe 

concise    language,    without    unnecessary  plea  of  'general  issue.'    He   may  in  i 

repetition.    In  denying  any  allegation  in  single  paragraph  deny  any  or  aU  of  the 

the  complaint  not  presumptively  within  allegations,  or  in  a  single  pangxaph  admit 

the  knowledge  of  the  defendant,  it  shall  any  orall  of  theallegati<HisiaaQyarallof 

be  sufiicieut  to  put  such  ItUegations  in  the  paragraphs  of  the  petitJatL."    "  Under 

issue,  for  the  defendant  to  state,  as  to  such  a  denial  of  the  allegations  of  the  plaintiff't 

allegation,  that  he  has  not  and  cannot  declaration,  no  other  defence  is  admisBhle 

obtain  sufficient  knowledge  or  information  except  such  as  disproves  tbe  plaiiitiirs 

upon  which  to  base  a  belief."    Code,  1890,  cause  of  action ;  all  other  matten  in 

§  56.  faction  or  avoidance  most  be 
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or  equitable,  or  both,  and  of  various  counter-claims,  in  the  same 
answer,  are  similar  in  all  the  codes,  with  unimportant  variations, 

pleaded."    Code,   189.%    §|    5047,   5051,  defence,  coantei^aim,  set-off,  and  for  re- 
5053.  lief,  as  he  may  have,  whether  they  be  such 
Idaho,    Identical  with  the  California  as  have  been  heretofore  denominated  legal 
Statute.    Code  Civ.  Pro.,  1901,  §  3211.  or  equitable,  or  both.    Each  must  be  sep- 
Indiana.   "  The  answer  shall  contain  —  arately  stated  and  numbered,  and  they 
First.    A  denial  of  each  allegation  of  the  must  refer  in  an  intelligible  manner  to  the 
complaint  controverted  by  the  defendant,  causes  of  action  which  they  are  intended 
Second.    A  statement  of  any  new  matter  to  answer. "    Code,  1901,  §  94. 
constituting  a  defence,  counter-claim  or  Kentucky.    "  The  answer  may  contain 
8et-o£F,  in  plain  and    concise    language.  — ( 1 )  A  traverse.  (2)  A  statement  of  facts 
Third.    The  defendant  may  set  forth  in  which  constitute  an  estoppel  against,  or 
his  answer  as  many  grounds  of  defence,  avoidance  of,  a  cause  of  action  stated  in 
coanter-daim,  and  set-off,  whether  legal  the  petition.    (3)    A  statement  of   facts 
or  equitable,  as  he  shall  have.    Each  shall  which  constitute  a  set-off  or  counter-claim, 
be   distinctly  stated  in  a  separate  para-  (4)  A  cross-petition. "  Code,  1895,  §95. 
^raph,  and  numbered,  and  clearly  refer  Minnesota.    "The  answer  of  the  de- 
to  the  cause  of  action  intended  to  be  an-  fendant  shall  contain :  First.  A  denial  of 
awered.*'     Burns'  St ,  1901,  §  350.  each  aUegation  of  the  complaint  contro- 
lotca.    "  The   answer    shall    contain :  verted  by  the  defendant,  or  of  any  knowl- 
(1)    The  name  of  the  court  and  county,  edge  or  information  thereof  sufficient  to 
and  of  the  plaintiffs  and  defendants,  but  form  a  belief ;  Second.  A  statement  of  any 
when  there  are  several  plaintiffs  and  de-  new    matter   constituting  a    defence  or 
fendants  it  shall  only  be  necessary  to  give  counterclaim,  in  ordinary  and  concise  lan- 
t he  first  name  of  each  class,  with  the  words  guage,    without    repetition.     Third.  All 
'  and  others ; '    (2)    A  general  denial  of  equities  existing  at  the  time  of  the  corn- 
each  allegation  of  the  petition,  or  of  any  mencement  of  any  action,  in  favor  of  a 
knowledge  or  information  thereof  suffi-  defendant  therein,  or  discovered  to  exist 
cient  to  form  a  belief ;  (3)  A  special  denial  after  such  commencement,  or  intervening 
of  each  allegation  of  the  petition  contro-  before  a  final    decision  in  such  action, 
verted  by  the  defendant,  or  of  any  knowl-  And  if  the  same    are    admitted  by  the 
edge  or  information  thereof  sufficient  to  plaintiff,  or  the  issue  thereon  is  determined 
form  a  belief ;  (4)  A  statement  of  any  new  in  favor  of  the  defendant,  he  shall  be  en- 
matter  constituting  a  defence;  (5)  A  state-  titled  to  such  relief,  equitable  or  other- 
ment  of  any  new  matter  constituting  a  wise,  as  the  nature  of  the  case  demands, 
counter-claim.    The  defendant   may  set  by  judgment  or  otherwise."    St.,   1894, 
forth  in  his  answer  as  many  causes  of  de-  §  5236. 

fence  or  counterclaim,  whether  legal  or  Missouri.     Same    as    the    provisions 

equitable,  as  he  may  have. "    Code,  1897,  quoted  in  the  text.    Kev.  St.,  1899,  §604. 

§3566.  Montana.    "The  answer    of   the   de- 

Kansas.    "The  answer  shall  contain:  fendant  must  contain:  (1)  A  general  or 

First,  A  general  or  specific  denial  of  each  specific  denial  of  each  material  allegation 

material  allegation  of  the  petition  con-  of  the  complaint  controverted  by  the  de- 

troverted  by  the  defendant    Second,  A  fendant,  or  of  any  knowledge  or  informa- 

statement  of  any  new  matter  constituting  tion  thereof  sufficient  to  form  a  belief,  or 

a  defence,  counter-claim  or  set-off,  or  a  a  specific  admission  or  denial  of  some  of 

right  to  relief  concerning  the  subject  of  the  allegations  of  the  complaint,  and  also 

the  action,  in  ordinary  and  concise  Ian-  a  general  denial  of  all  the  allegations  of 

guage,  and  without   repetition.      Third,  the  complaint  not  specifically  admitted  or 

When  relief  is  sought,  the  nature  of  the  denied  in  the  answer.    (2)  A  statement 

relief  to  which  the  defendant  supposes  of  any  new  matter  constituting  a  defence 

liimself  entitled.    The  defendant  may  set  or  counter-claim."    Code,  1895,  §  690. 

forth  in  his  answer  as  many  grounds  of  Nebraska.    **  The  answer  shall  contain : 
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and  are  as  follows :  ^*  The  defendant  may  set  forth,  by  answer,  as 
many  defences  and  counter-claims  as  he  may  have,  whether  they 

First  —  A   general  or  specific  denial  of  refer  in  an   intelligible  manner  to  tbe 

each  material  allegation  of  the  petition  cause  of  action  which  it  ia  intended  to  aa- 

controverted  by  the  defendant.    Second —  awer."    '*  When  the  answer  contains  more 

A  statement  of  any  new  matter  constituting  than  one  defence,  coanter-claim,  or  8ec*<iff, 

a  defence,  coanter-claim  or  set-off,  in  or-  they  mnst  be  separately  stated  and  cooskii- 

dinary  and  concise  langoage,  and  without  tively  numbered."  Bates'  St,  1903,  {$  5066, 

repetition. "    '*  The    defendant    may    set  5067, 5068. 


forth  in  his  answer  as  many  gronnds  of  Oklahoma.    Identical  with  the 

defence,  counterclaim  and  set-off  as  he  statute.    St.,  1893,  §  3972. 

may    have.    Each     must    be   separately  Oregon.    "The  answer  of  the  defeodaiit 

stated  and  numbered  and  they  must  refer  shall  contain,  —  (1)  A  specific  denial  d 

in  an  intelligible  manner  to  the  cause  of  each  material  aUegation  of  the  oom|^Bt 

action  which  they  are  intended  to  answer."  controverted  by  the  defendant,  or  cf  aaj 

Code,  1901;  §§99,  100.  knowledge  or  information  thereof  soiS- 

Nevada.  "  The  answer  of  the  defendant  cient  to  form  a  belief.  (2)  A  statement  of 

shall  contain:    First  —  If  the  complaint  any  new  matter  constitnting  a  defence  or 

be  verified,  a  special  denial  of  each  alle-  counter-claim,  in  ordinary  and  concise  laa- 

gation  of  the  complaint,  controverted  by  guage  without  repetition. "    Hill's  Li^ 

the  defendant,  or  a  denial  thereof  accord-  §  72. 

iug  to  his  information  and  belief ;  if  the  South  Carolina.  Identical  with  tbe  pro* 

complaint  be  not  verified,  then  a  general  visions  quoted  in  the  text.    Code,  1993, 

denial  to  each  of  such  allegations;  but  a  §  170. 

general  denial  shall  only  put  in  issue  the  South  Dakota.    Identical  with  the  pfo> 

material  and  express  allegations  of  the  visions  quoted  in  the  text.    Ann.  Sc,  1901, 

complaint.     Second  —  A  statement  of  any  §  6120. 

new  matter  or  counter-claim,  constituting  Utah,    Identical    with    the  MoDtaaa 

a  defence,  in  ordinary  and  concise  Ian-  statute.     Rev.  St.,  1898.  §  2968. 

guage.''    Comp.  Laws,  1900,  §3141.  Washington.    Identical  with   the  pfo> 

New  York,    Identical  with  the  provis-  visions  quoted  in  the  text.    BaL  Code, 

ions  quoted  in  the  text.    Code   Civ.  Pro.,  §  4912. 

§  500.  Wisconsin.    Identical  with  the  prons- 

North   Carolina.     Identical    with   the  ions  quoted  in  the  text.    St.,  1898.  §  96ii. 

provisions  quoted  in  the  text.  Code,  §  100.  Wyoming.    **  The  answer  shall  coaiain: 

North  Dakota.    Identical  with  the  pro-  (I)  A  general  or  specific  denial  of  etch 

visions  quoted  in  the  text.     Rev.  Codes,  material  allegation  of  the  petition  cob- 

1899,  §5273.  troverted  by  the  defendant;  (2)  a 


Ohio.    **  The  answer  shall  contain  —  ment  of  any  new  matter  constitntiiii^  a 

(1)  A  general  or  specific  denial  of  each  defence,  counter-claim  or  set-off,  in  ordi- 

material  allegation  of  the  petition  contro-  nary  and  concise  language."    **  The  defeod- 

verted  by  the  defendant.  (2)  A  statement  ant  may  set  forth  in  his  answer  as  miaj 

of  any  new  matter  constituting  a  defence,  gronnds  of  defence,  counter-claim  and  Ki- 

couuter-claim,  or  set-off,  in  ordinary  and  off,  as  he  has,  whether  they  are  emh  at 

concise  language.    (3)  When  a  defendant  have  been  heretofore  denominated  leira]  or 

seeks  afiirmative  relief  therein,  a  demniid  equitable,  or  both;  he  may  claim  thereii 

for  the  relief  to  which  he  supposes  himself  relief  touching  the  matters  in  qnestioD  ia 

enti tied."    '^  The  defendant  may  set  forth  the  petition  against  the  plaintiff,  or  agaiivt 

in  his  answer  as  many  grounds  of  defence,  other  defendants  in  the  same  acticn ;  sad 

counter-claim,  and  set-off  as  he  may  have,  each  must  be  separately  stated  and  Dan* 

whether  they  are  such  as  have  heretofore  bered,  and  they  must  refer  in  ao  intelli^bie 

been  denominated  legal  or  equitable,  or  manner  to  the  causes  of  action  which  thtj 

both ;  but  the  seversd  defences  must  be  are  intended  to  answer."    Rev.  St,  1 W 

consistent  with  each  other,  and  each  mnst  §§  3543,  3544.^ 


PROVISIONS  RELATING  TO  THE  ANSWER.  695 

be  such  as  have  been  heretofore  denominated  legal  or  equitable, 
or  both.  They  must  each  be  separately  stated,  and  refer  to  the 
causes  of  action  which  they  are  intended  to  answer,  in  such 
manner  that  they  may  be  intelligibly  distinguished."  Another 
form  found  in  several  codes  is,  '^  The  defendant  may  set  forth,  by 
answer,  as  many  grounds  of  defence,  counter-claim,  or  se1>off,  as 
he  may  have,  whether  legal  or  equitable,  or  both.''  ^ 

1  ^Arizona*    See  note  to  §*  581 ,  ««pra.  legal  or  equitable,  total  or  partial;  and 

Arkcmsas.    See  note  to  §  *  581,  supra.  may  make  as  many  traverBes ;  and  maj 

California.    **  The  defendant  maj  set  present  as  manj  demurrers,  as  there  maj 

forth  bj  answer  as  many  defences  and  be  grounds  for  in  behalf  of  the  pleader. 

Gonnter-daims  as  he  may  have.     They  (3)  If  there  be  more  than  one,  each  must 

must  be  separately  stated,  and  the  several  be  distinctly  stated  in  a  separate,  nnm- 

defences  mnst  refer  to  the  causes  of  action  bered   paragraph ;  and  either,  which  is 

which  they  are  intended  to  answer,  in  a  intended  to  respond  to  part  only  of  an 

manner  by  which  they  may  be  intelligibly  adverse  pleading,  must  show  to  what  part 

distinguished.     The  defendant  may  also  it  is  responsive.      It  is  the  duty  of  the 

answer  one  or  more  of  the  several  causes  court,  upon  or  without  motion,  to  enforce 

of  action  stated  in  the  complaint  and  de-  these  provisions ;  and  for  that  purpose,  to 

mar  to  the  residue.*'     Code  Civ.  Fro.,  dismiss  an  action  without  prejudice,  or  to 

§  441.  strike  a  pleading,  or  any  part  thereof, 

Colorado.     '*  The  defendant  may  set  from  the  case,  or  to  allow  a  new  pleading, 

forth  by  answer  as  many  defences  and  (4)  If,  however,  a  party  file  a  pleading 

coanter>claims  as  he  may  have,  whether  which  contains  inconsistent  statements,  or 

the  subject  matter  of  such  defences  be  statements  inconsistent  with  those  of  a 

such  as  was  heretofore  denominated  legal  pleading  previously  filed  by  him  in  the 

or  equitable,  or  both,  they  shall  be  sep-  action,  he  shall,  upon  or  without  motion, 

arately  stated,  and  the  several  defences  be  required  to  elect  which  of  them  shall 

shall  refer  to  the  causes  of  action  which  be  stricken  from  his  pleading.     But  a 

they  are  intended  to  answer  in  a  manner  party  may  allege,  alternatively,  the  ex- 

by  which  they  may  be  inteUigibly  distin-  istence  of  one  or  another  fact,  if  he  state 

gniahed."    Code,  1890,  §  59.  that  one  of  them  is  true,  and  that  he  does 

Connecticut.    See  note  to  §*  581 ,  ftipra.  not  know   which  of  them  is  true.  .  .  . 

Also  Gen.  St.,  1902,  §  612.    These  pro-  (7)  A  traverse  is  a  denial,  by  a  party,  of 

visions  differ  widely  from  those  in  most  facts  alleged  in  an  adverse  pleading,   if 

of  the  code  States ;  Georgia.    See  note  to  they  be  presumptively  within  his  knowl- 

§  581,  supra;  Idaho.    Identical  with  the  edge;  or  a  denial  of  them,  or  a  denial 

California  statute.    Code  Civ.  Pro.,  1901,  that  he  has  sufficient  knowledge  or  infor- 

§   3215 ;  Indiana.      See  note  to  §  *  581,  mation  to  form  a  belief  concerning  them, 

gupra.  i^  ^^oy  be  not  presumptively  within  his 

louM.     See   note    to    §*581,   supra,  knowledge."    Code,  1895,  §  113. 

**  Each  affirmative  defence  shall  be  stated  Minnesota.    Identical,  with  very  slight 

in  a  distinct  division  of  the  answer,  and  verbal  changes,  with  the  California  stat- 

mnst  be  sufficient  in  itself,  and  must  intel-  nte.    St.,  1894,  §  5239. 

ligibly  refer  to  that  part  of  the  petition  to  Missouri.      "  The  defendant  may  set 

which  it  is  intended  to  apply."    Code,  forth  by  answer  as  many  defences  and 

1897,  §  3568.  counter<:laims  as  he  may  have,  whether 

Kansas.    See  note  to  §  *581,  supra.  they  be  such  as  have  been  heretofore  de- 

Kentucky.    "  (2)  A  pleading  may  con-  nominated  legal  or  equitable,  or   both. 

tain  statements  of  as  many  causes  of  ac-  They  must  each  be  separately  stated,  in 

tion,  legal  or  equitable,  and  of  as  many  such  manner  that  they  may  be  intelligibly 

matters  of  estoppel   aUd   of   avoidance,  distinguished,  and  refer  to  the  cause  of  ac- 
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§  474.  *  583.  Bame  Subject.  Most  of  the  codes  are  in  substan- 
tial agreement  as  to  the  nature  and  object  of  the  counter-claun. 
In  a  few,  however,  there  is  a  departure  from  this  common  type; 
and  in  some  there  are  special  clauses  relating  to  setoff  as  a  form 
of  defence  different  from  the  counter-claim.  All  these  statutory 
provisions  are  collected  in  the  text  or  in  the  notes.  The  following 
definition  has  been  adopted  in  a  majority  of  the  States:  "The 
counter-claim  mentioned  in  the  last  section  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action:  1.  A  cause  of  action  aris- 
ing out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action ;  2.  In  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action."  The  corresponding 
sections  in  the  codes  of  Indiana  and  of  Iowa  are,  however, 
quite  different,  and  are  given  at  length  in  the  foot-note.  It 
will  be  seen  that  they  enlarge  the  scope  of  the  counter-claim, 

tion  which  they  are  intended  to  answer."  tences  of  the  California  statate.     HIIl'9 

Part  of  §  605,  Rev.  St.,  1899.  Laws,  §  73,  snbdiv.  2. 

Montana.     "A    defendant    may    set  South  Carolina.    Identical  with  the  pro- 

forth,  in  his  answer,  as  many  defences  or  vision  first  quoted  in  the  text.  Code,  1833, 

counter-claims,  or  both,  as  he  has,  whether  §  171,  subdir.  2. 

they  are  snch  as  were  formerly  denomi-  South  Dakota.    Identical  with  the  fso- 

nated  legal  or  equitable.    Each  defence  or  yision  first  quoted  in  the  text    Ann.  St., 

counter-claim  must  be  separately  stated  1901,  §  6121,  snbdiY.  2. 

and  numbered.    Unless  it  is  interposed  as  UicUi.    "The  defendant  may  set  fbrdi 

an  answer  to  the  entire  complaint,  it  must  by  answer  as  many  defences  and  coanta^ 

distinctly  refer  to  the  cause  of   action  claims,  legal  or  equitable,  or  both,  as  he 

which  it  is  intended  to  answer."    Code,  may   have.      They    must    be  sepantdj 

1895,  §  699.  stated,  and  the  several  defences  mut  re- 

Nebraska.    See  note  to  §  #  581,  supra,  fer  to  the  causes  of  action  which  ther  are 

Nevada.    Identical  with  the  first  two  intended  to  answer  in  a  manner  by  vhich 

sentences  of  the  California  statute.    Comp.  they  may  be  intelligibly    distiDgiii»)K<l- 

Laws,  1 900,  §  31 44.  Thedef endant  may  also  answer  one  or  raon 

New  York.    Identical  with  the  Montana  of  the  several  causes  of  action  stated  is 

statute.    Code  Civ.  Pro.,  §  507.  the  complaint  and  demur  to  the  lesidae. 

North  Carolina.    Identical  with  the  pro-  or  may  demur  and  answer  at  the  sudc 

vision  first  quoted  in  the  text.    Code,  §  102.  time."    Rev.  St.,  1898,  §  2972. 

North  Dakota.    Identical  with  the  pro-  Washington.     Identical  with  the  pro* 

vision  first  quoted  in  the  text.    Rev.  Codes,  vision  first  quoted  in  the  text.    BaL  Code, 

1899,  §  5274,  snbdiv.  2.  §  4913a. 

Ohio.    See  note  to  §*  581,  tupra.  Wisconsin.    Identical,  except  for  a  Ten 

Oklahoma.     See  note  to  §  *  58 1 ,  supra.  slight  verbal  change,  with  the  prormno  first 

Oregon.  Identical,  except  for  very  slight  quoted  in  the  text.    St.,  1898,  §265T. 

verbal  changes,  with  the  first  two  sen-  Wyoming.    See  notetof  *S81,  Mpnt-J 
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and  that,  in  Iowa,  the  restriction  as  to  parties   is  very  much 
modified,  i 

^  ^Arizona.  See  Rev.  St.,  1901,  §§  1360,  claim  or  demand  for  damages."    Burns' 

1363,  1365,  1366,  which  relate  to  counter-  St.,  1901,  §  353. 

claims,  bat  differ  radically  from  the  pro-  /010a.  "  £ach  counter-claim  mast  be 
visions  quoted  in  the  text.  stated  in  a  distinct  count  or  division,  and 
Arkan8<u.  "  The  coanterK.'laim  men-  most  be  :  (1)  When  the  action  is  founded 
tioned  in  this  chapter  mast  be  a  cause  of  on  contract,  a  cause  of  action  also  arisiug 
action  in  favor  of  the  defendants,  or  some  on  contract,  or  ascertained  by  the  decision 
of  them,  against  the  plaintiffs,  or  some  of  of  a  court;  (2)  A  cause  of  action  in  favor 
them,  arising  out  of  the  contract  or  trans-  of  the  defendants,  or  some  of  them,  against 
action  set  forth  in  the  complaint,  as  the  the  plaintiffs,  or  some  of  them, arising  out 
foundation  of  the  plaintiff's  claim  or  con-  of  the  contracts  or  transactions  set  forth 
nected  with  the  subject  of  the  action."  in  the  petition  or  connected  with  the  sub- 
Sand.  &  Hiirs  Dig.,  §  5723.  ject  of  the  action ;  (3)  Any  new  matter 
California.  Identical  with  the  provis-  constituting  a  cause  of  action  in  favor  of 
ions  quoted  in  the  text.  Code  Civ.  Pro.,  the  defendant,  or  all  of  the  defendants  if 
§  43S.  more  than  one,  against  the  plaintiff,  or  all 
Colorado,  "The  counter-claim  men-  of  the  plaintiffs  if  more  than  one,  and 
tioned  in  the  last  section  shall  be  one  ex-  which  the  defendant  or  defendants  might 
isting  in  favor  of  the  defendant  or  plaintiff,  have  brought  when  suit  was  commenced, 
and  against  a  plaintiff  or  defendant  be-  or  which  was  then  held,  either  matured  or 
tween  whom  a  several  judgment  might  be  not,  if  matured  when  so  plead."  Code, 
had  in  the  action,  and  arising  out  of  one  1897,  §  3570. 

of  the  following  causes  of  action  :  First,  a  Kansas.  "  The  counter-claim  mentioned 
cause  of  action  arising  out  of  the  transao-  in  the  last  section  must  be  one  existing  in 
tion  set  forth  in  the  complaint  or  answer,  favor  of  a  defendant  and  against  a  plain- 
as  the  foundation  of  the  plaintiff's  claim  tiff  between  whom  a  several  judgment 
or  the  defendant's  defence,  or  connected  might  be  had  in  the  action,  and  arising 
with  the  subject  of  the  action.  Second  out  of  the  contract  or  transaction  set  forth 
[same  as  subdivision  2  of  text^."  Code,  in  the  petition  as  the  foundation  of  the 
1890,  §57.  plaintiff's  claim,  or  connected  with  the 
Connecticut.  **  In  cases  where  the  de-  subject  of  the  action.  The  right  to  relief 
fendant  has  either  in  law  or  in  equity,  or  concerning  the  subject  of  the  action  men- 
in  both,  a  counterclaim,  or  right  of  set-  tioned  in  the  same  section  must  be  a  right 
off,  against  the  plaintiff's  demand,  he  may  to  relief  necessarily  or  properly  involved 
have  the  benefit  of  any  such  set-offs  or  in  the  action  for  a  complete  determination 
counter-claims  by  pleading  the  same,  as  thereof,  or  settlement  of  the  question  in- 
such,  in  his  answer,  and  demanding  judg-  volved  therein."  Code,  1901,  §  94. 
ment  accordingly ;  and  the  same  shall  be  Kentucky,  **  A  counter-claim  is  a  cause 
pleaded  and  replied  to,  according  to  the  of  action  in  favor  of  a  defendant  against 
rules  governing  complaints  and  answers;  a  plaintiff,  or  against  him  and  another, 
provided  that  no  counter-claim,  set-off,  or  which  arises  out  of  the  contract,  or  trans- 
defense,  merely  equitable,  shall  be  available  action,  stated  in  the  petition  as  the  foun- 
in  actions  before  justices  of  the  peace."  dation  of  the  plaintiff's  claim,  or  which  is 
Gen.  St.,  1902,  §  612.  connected  with  the  subject  of  the  action." 

Idaho.    Identical  with  the  provisions  Code,  1 895,  §  96. 

set  out  in  the  text.    Code  Civ.  Pro.,  1901,  Minnesota.     Identical  with  the  provi- 

{  3212.  sions  quoted  in  the  text.    St.,  1894,  §  5237. 

Indiana.  **  A  counter-claim  is  any  mat-  Missouri.    Identical  with  the  provisions 

ter  arising  out  of  or  connected  with  the  quoted  in  the  text.    Rev.  St.,  1899,  §  605. 

cant^e  of  action  which  might  be  the  subject  Montana.     "The   counterclaim  speci- 

of  an  action  in  favor  of  the  defendant,  or  fled  in  the  last  section  must  tend,  in  some 

which  would  tend  to  reduce  the  plaintiff's  way,  to  diminish  or  defeat  the  plaintiff's 


708  aVIL  BEMEDIE6. 

the  nonjoinder  or  misjoinder  of  parties  in  all  cases  where  the 
answer  is  simply  defensive.     It  may  certainly  aver  a  nonjoinder 
or  a  misjoinder  as  a  defence ;  but  the  question  thus  raised  would 
still  depend  upon  the  complaint  or  petition;  the  answer  could 
not  by  itself,  as  the  initiative,  create  a  nonjoinder  or  misjoinder 
of  parties.      There  is  one  special  case,  however,  in  which  the 
answer  may,  for  the  first  time,  involve  the  question  as  to  the 
proper  joinder  of  parties.     Where  it  sets  up  a  counter-claim  or 
set-off,  and  the  defendant  thus  makes  himself,  in  respect  to  snch 
demand,  a  plaintiff  in  fact,  though  not  in  name,  the  answer  may 
be  governed  by  the  same  rules  which  govern  the  complaint  or 
petition.     The  cause  of  action  thus  alleged  may  be  of  such  a 
character  that  the  original  parties  to  the  record  are  either  too 
few  or  too  many.     An  answer  of  this  class  may  therefore,  in 
itself,  and  by  means  of  its  own  averments,   independently  of 
the   plaintiff's   pleading,    raise  and   involve  questions  of   sub- 
stance relating  to  the  proper  joinder  of  parties  to  the  action. 
The  codes  of  several  States  recognize  this  fact,  and  expressly 
provide  for  the  bringing  in  of  additional  parties  made  neces- 
sary by  the  allegations  of  a  counter-claim  or  set-off.     With  this 
single  exception,  it  is  plain  that  the  only  questions  of  substance 
which  can  arise  in  respect  to  any  answer  must  relate  to  the  suffi- 
ciency of  the  facts  alleged  to  constitute  a  defence,  or  counter- 
claim, or  set-off.     Upon  this  assumption,  the  language  employed 
by  the  legislature  in  some  of  the  States  permits  a  demurrer  to 
the  answer  on  the  ground  of  "insuflSciency; "  in  others,  "where, 
upon  its  face,  it  does  not  constitute  a  counter-claim  or  defence ; " 
and,  in  others  still,  ''where  the  facts  alleged  do  not  constitute 
a  defence   or   counter-claim."      And    recognizing   the    further 
fact,  that  these  questions  of  substance  cannot  arise  upon  an- 
swers which  consist  only  of  denials,   the  language  of  several 
codes  confines  the  demurrer  to  "new  matter,"  set  up  in  the 
answer  by  way  of  defence  or  counter-claim. 

§  487.    *  596.    Purpose    of    Demnrrer.^     Special  Demurrer  Abol* 
ished.     Motion  SabsUtuted.    Under  the  common-law  system  of 

1  [I^Oeneral  Bules  as  to  DemurrerM,        CeuterviUe  Light  Co.  (1896),  100  la.  S45. 

What  a  Demurrer  admits.  ^»  ^'  ^    541  ;  Graham  r.  Mark.  (1895). 

98  Ga.  67»  25  S.  £.  931 ;  Smith  r.  Csha 

A  demurrer  to  a  pleading  admits  all     (1899),  108  Ga.  2.31.  33  S.  E.  876;  Crew  i% 

facts  well   pleaded  therein:   Goodson   i;.     Hutcheson  (1902),  115  Ga.  511,  42  S,  E. 

Goodson  (1897),  140  Mo.  206;  Peatman  v.     16;  Stedman  v.  City  of  Bedin  (1897),  97 
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procedure,  the  questions  of  substance  in  the  defendant's  pleas, 
if  the  objection  appeared  on  their  face,  were  raised  by  a  gen- 
eral demurrer,  while  those  of  form  were  raised  by  a  ^'special 
demurrer."  The  reformed  procedure  retains  the  general  de- 
murrer for  the  same  purpose  which  it  subserved  at  the  common 
law.  Where  the  answer,  as  in  some  States,  or  the  new  matter 
in  the  answer,  as  in  others,  does  not  state  facts  constituting 
a  defence,  or  counter-claim,  or  set-off,  as  the  case  may  be,  a 
demurrer,  on  the  ground  of  insufficiency,  is  the  proper  mode 
of  raising  and  presenting  the  question  for  decision  to  the  court. 
Special  demurrers,  however,  are  utterly  abolished.  If  the  defect  is 
one  merely  of  form ;  if  the  denials,  for  example,  —  although  suffi- 
ciently addressed  to  the  plaintiff's  allegations  to  indicate  the  in- 


Wis.  505,  73  N.  W.  57 ;  Allen  v,  Chicago  In  passing  npon  a  demurrer  for  mis- 

&  N.  W.  Ry.  Co.  (1896),  94  Wis.  93,  68  joinder  of  caoses  of  action,  it  wiU  be  as- 

N.  W.  873 ;  Hand  v.  City  of  St.  Louis  snmed  that  the  facts  alleged  in  each  count 

(1900),  158  Mo.  204,  59  S.  W.  92;  Shields  constitute   a  cause  of  action:   Vaule  v. 

V.  Johnson  County  (1898),  144  Mo.  76,  47  Steenerson  (1895),  63  Minn.  110,  65  N.  W. 

S.  W.  107  ;  Blaine  v.  Kuapp  &  Co.  (1897),  257. 

140  Mo.  241,  41  S.  W.  787  ;  McArthur  v.  Searching  the  Record. 

Clarke  Drug  Co.  (1896),  48  Neb.  899,  67  A  Hftn^iyrrfti-  flAai^iioB  thA  rt^onT^^  ^pH 

N.  W.  861 ;  State  v.  Porter  (1903),  —  Neb.  should  be  carried  back  to  the  first  pleading 

— ,  95  N.  W.  769.  which  is  insufficient ;  Tribune  Printing  Co. 

But  the  demurrer  admits  the  truth  of  v.  Barnes  (1898),  7  N.  D.  591,  75  N.  W. 

the  allegations  of  the  pleading  attacked  904;  Barr  u.  Little  (1898),  54  Neb.  556,  74 

only  for  the  purpose  of  determining  their  N.  W.  850;  State  ex  rel,  v.  Scuht  (1898), 

legal  effect:  Jacobs  v.  Vaill  (1903),  —  52  Neb.  209,  71   N.   W.   941;   State  v. 

Kan.  — ,  72  Pac.  530,  Moores  (1897),  52  Neb.  770,  73  N.  W,  299 ; 

A  demurrer  does  not  admit  conclusions  West  Point  Water,  etc  Co.  v.  State  (1896), 

of  law :  Longshore  Printing  Co.  v.  Howell  49  Neb.  223,  68  N.  W.  507  ;  Hawthorne  v. 

(1894),  26  Ore.  527,  38  Pac.  547;  Rankin  State  (1895),  45  Neb.  871,  64  N.  W.  359; 

V.  Railroad  Co.  (1900),  58  S.  C.  532,  36  Oakley  v.  Valley  County  (1894),  40  Neb. 

8.  E.  997 ;  American  Water  Works  Co.  v,  900,  59  N.  W.  868 ;  Johnson  v.  Wynne 

State  (1895).  46  Neb.  194,  64  N.  W.  711 ;  (1902),  64  Kan.  138,  67  Pac.  549;  Baxter 

State  ex  rel.  ».  Aloe  (1899),  152  Mo.  466,  v.  McDonnell  (1897),  154  N.  Y.  432,  48 

64  S.  W.  494;  State  ex  rel.  v.  Withro*r  N.  E.  816;   Alkire  v.  Alkire  (1892),  134 

(1900),  154  Mo.  397.  55  S.  W.  460;  John  Ind.  350,  32  N.  E.  571 ;  Gilreath  v.  Fur- 

D.  Park  &  Sons  Co.  v.  Druggists'  Ass'n  man  (1898),  53  S.  C.  463,  31  S.  E.  291 ; 

(1903),  175  N.  Y.  1,  67  N.  E.  136.  Chesapeake,  etc.  Ry.  Co.  v.  Riddle's  Adm'x 

A  demurrer  does  not  admit  the  con-  (1903),  Ky.,  72  S.   W.  22;   Hoskins  v. 

dusions  of  the  pleader :  Southern  Ry.  Co.  v.  Southern  Nat.  Bank  (1903),  Ky.,  73  S.  W. 

Covenia  (1896),  100  Ga.  46,  29  S.  E.  219;  786. 

Eliot's  Appeal  (1902),  74  Conn.  586,  51  See  Goldsmith  v.  Chipps  (1899),  154 
AtL558;  State  6x  re/,  r.  Archibald  (1894),  lud.  28,  55  N.  E.  855,  where  the  court 
52  O.  St.  1,  38  N.  E.  314.  said :  "  A  demurrer  to  an  answer  in  abate- 
But  see  Standard  Oil  Co.  v.  Hoese  ment  does  not  search  the  record,  and  can- 
(1899),  57  Neb.  66.%  78  N.  W.  292,  wliere  not  be  carried  back  and  sustained  to  the 
a  demurrer  was  held  to  admit  a  conclusion  complaint.' 
reasonably  inferable  from  the  facts  alleged. 
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tended  issues,  —  are  so  formally  defective  that  it  is  a  question 
whether  the  denial  or  denials  attempted  to  be  made  do  in  fact  ac- 
complish the  purpose  for  which  they  were  designed ;  or  if  the  aver- 
ments of  new  matter  in  some  sort  embrace  or  refer  to  facts  which, 
if  properly  pleaded,  would  amount  to  a  defence  or  counter-claim, 
but  are  stated  in  such  an  uncertain,  ambiguous,  inferential  man- 
ner, that  it  is  a  question  whether  they  can  avail  to  the  defendant, 
—  in  such  cases  it  is  settled  that  the  demurrer  is  not  the  proper 
mode  of  reaching  the  defect.  Instead  of  the  special  demurrer, 
the  codes  have  substituted  the  motion  to  make  the  pleading 
more  definite  and  certain.^     If  no  such  motion  is  made,  and 

Where  an  answer  purports  to  answer  subsequent  suit  for  the  same  cause :  Pedcr. 

only  a  part  of  a  complaint,  a  demurrer  to  Easton  (1902),  74  Conn.  456,  51  Ail.  134. 
such  answer  can  only  be  carried  back  and        A  demurrer  on  the  ground  that  a  com- 

Bustaiued  to  so  much  of  the  complaint  as  plaint  does  not  state  a  cause  of  action, 

it  assumes  to  answer:   State  ex  rel.   v.  having  been  once  made  and  orerraled. 

Halter  (1897),  149  Ind.  292,  47  N.  £.  665.  cannot  be  renewed  at  any  subsequent  trial 

on  the  same  or  any  other  specificatioais: 

Ruling  on  Demurrer  as  Res  Judicata,  Turner  v.  Interstate  Ass'n  (1897),  51  &  C 

If  a  demurrer  is  sustained  on  the  ground  33,  27  S.  E.  947 ;  Burrows  v.  McCalky 

that  a  complaint  fails  to  state  a  cause  of  (1897),  17  Wash.  269,  49  Pac  508.     But 

action,  a  judgment  of  dismissal  thereon  is  see  Roche  v.  Spokane  0>unty  (1900),  2S 

no  bar  to  a  subsequent  action  in  which  Wash.  121,  60  Pac.  59. 

there  is  a  good  complaint :   Swanson  v.  The  court  is  not  bound  by  its  own  mi- 


Great  Northern  Ry.  Co.  (1898).  73  Minn,  lug,  and  when  a  demurrer  has  been 

103,  75  N.  W.  1033;  Watson  i;.  St.  Paul  tained  to  a    petitioh,   and    an  amended 

City  Ry.  Co.   (1899),  76   Minn.  358.  79  petition  is  filed  essentially  like  the  origi- 

N.  W.  308;  Potter  u.  Benge  (1902),  Ky.,  nal,  to  which  also  a  demurrer  is  filed,  the 

67  S.  W.  1005,  citing  Pepper  t*.' Donnelly,  court  may  sustain  or  overrule  it  as  it  sees 

87  Ky.  260;  Taylor  v,  Matteson  (1893),  fit.    If  the  defendant  wished  to  hold  the 

86  Wis.  113,  56  N.  W.  829;  State  ex  rel.  court  to  its  first  ruling,  he  should  hare 

V.  Cornell  (1897),  52  Neb.  25,  71  N.  W.  moved    to    hare    the    amended    peticioD 

961;   O'Hara  v.   Parker  (1895),  27  Ore.  stricken  from  the  files:  Van  Werdea  r. 

156,  39  Pac.  1004.  Equitable   Assurance   Society  (1896).  99 

If  the  judgment  determined  the  merits  la.  621,  68  N.  W.  892.    See  also  Nuyes  r. 

of  the  case,  it  is  res  judicata:  Wilson  v.  Loughead  (1894),  9  Wash.  325,37 


Lowry  (1898),  Ariz.,  52  Pac.  777;  Klein-  452;  Hoytp.  Beach  (1897).  104  la  «57.  73 

Schmidt  v.  Binzel  (1893),  14  Mont.  31, 35  K.    W.    492;    Schoenleber  v.   Borkhart 

Pac.  460;  Fain  v.  Hughes  (1899),  108  Ga.  (1896),  94  Wis.  575,  69  N.  W.  343 

537,  33  S.  E.  1012;  Plant  v.  Carpenter  Where  a  demurrer  is  filed  on  sereral 

(1898),  19  Wash.  621,  53  Pac.  1107;  Day  grounds,  and  it  is  sustained  generally,  it 

V.  Mountin  (1903),  89  Minn.  297,  94  N.  W.  will  be  presumed  to  have  been  sattained 

887.  on  the  ground  not  affecting  the  ments : 

A  judgment  on   the  sole  ground  that  Kleinschmidt  v.  Binzel  (1893),  14  Mont. 

the  action  is  premature  is  not  a  bar  to  a  31,  35  Pac.  460,  citing  and  differing  from 


1  [[Conversely,  a  motion  cannot  be  used  ( 1 899),  8  N.  D.  424,  79  N.  W.  872.    But  in 

to  raise  questions  of  substance:  Armstead  McQuade  v.  Collins  (1894),  93  la.  S2,  €1 

V.  Neptune  ( 1 896 ),  56  Kan.  750, 44  Pac.  998 ;  N.  W.  213,  it  was  held  that  where  aflBrma- 

Wattels  V.  Miuehen  (1895),  93  la.  517.  61  tive  matter  is  pleaded  which  constitutes  do 

N.   W.  915;    Gjerstadengen  v.   Hartzell  defence  it  may  be  stricken  out  on  mociao.^ 
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the  plaintiff  goes  to  trial  upon  the  answer  as  it  stands,  he  will 

People  V,  Sterens,  51  How.  Pr.  235,  which  Smith  v,  Kibling  (1897),  97  Wis.  205,  72 
held  the  presumption  to  be  that  the  de-  N.  W.  869.  See  also  Quayle  v.  Bajfield 
marrer  was  sustained  apon  all  the  groands.  Co.  (1902),  114  Wis.  108,  89  N.  W.  892, 
In  Gregory  v,  Woodworth  (1899),  107  where  an  answer  contained  a  demurrer 
la.  151,  77  N.  W.  837,  it  was  hehl  that  but  the  defect  was  held  to  be  waived. 
Dv-here  a  plaintiff  failed  to  amend  bis  peti- 
tion by  adding  a  material  averment,  and  a  Predicating  Error  on  Ruling. 

demurrer  thereto  had  been  sustained  by  Where  a  demurrer  is  sustained  generally, 

the  lower  court  and  by  the  Supreme  Court,  the  ruling  will  be  sustained  if  any  of  the 

the  judgment  on  the  demurrer  was  a  final  grounds  of  the  demurrer  are  well  taken : 

adjudication  which  bars  another  action  for  Krause  v.  Lloyd  (1897),  100  la.  666,69 

the  same  cause,  under  Code,  1873,  §  2654,  N.  W.  1062 ;  Crittenden  v.  Southern  Home 

vhich  provides  that  on  the  decision  of  a  Ass'n  (1900),  HI  Ga.  266,  36  S.  £.  643. 

demurrer,  if  the  unsuccessful  party  fails  An  order  sustaining  a  demurrer,  if  right, 

to  amend  or  plead  over,  the  same  conse-  will  be   sustained,  even  if   the   reasons 

qaences  shall  ensue  as  though  a  verdict  given  by  the  trial  court  were  erroneous : 

had  passed  against  the  plaintiff,  or  the  de-  Hughes  r.  Hunner  (1895),  91  Wis.  116,  64 

fendant  had  made  default.    Given  J.  dis-  N.  W.  887. 

sented  on  the  ground  that  the  omission  of  Error,  if  any,  in  ruling  upon  a  demurrer 

the  averment,  being  in  fact  a  doubtful  will  not  be  considered  on  appeal  where 

question,  was  not  negligence,  and  hence  the  alleged  defect  has  been  obviated  by  an 

plauitiff  ought  to  be  allowed  to  commence  amendment  on  the  trial :  Maris  v.  Cleven- 

a  second  suit  under  Code  §  2537,  which  ger  (1902),  29  Wash.  395,  69  Pac  1089; 

provides  that  "If,  after  the  commence-  Kingman  v.  Pixley  (1898),  7  Okla.  351, 

ment  of  an  action,  the  plaintiff  shall  fail  54  Pac.  494.     Contra,  Corcoran  v.  Sonora 

therein  for  any  cause,  except  negligence  Min.  &  Blill.  Co.  (1902),  Idaho,  71  Pac.  127. 

in  its  prosecution,  and  a  new  suit  shall  be  When  a  demurrer  has  been  sustained  to 

brought  within  six  months  thereafter,  the  a  complaint,  and  plaintiff  fails  to  apply 

second  suit  shall,  for  the  purpose  herein  for  an  amendment,  he  must  be  held  to 

contemplated,  be  deemed  a  continuation  of  have  elected  to  stand  on  his  pleading : 

the  first."  Iowa,  etc.  Tel.  Co.  v.  Schamber  (1902),  15 

Error  in  overruling  a  demurrer  for  mis-  S.  D.  588,  91  N.  W.  78. 

joinder  of  causes  of  action  is  harmless :  Pleading  over  is  a  waiver  of  any  error 

Coddington  v.  Canaday  (1901),  157  Ind.  in  overruling  a  demurrer:    Wheeler   v. 

243,  61  N.  E.  .567.  Barker  (1897),  51  Neb.  846,  71  N.  W.  750; 

The  statute  providing  that  ''but  one  Citizens'  Bank  v.  Pence  (1900),  59  Neb. 

motion  and  one  demurrer  assailing  such  579,  81  N.  W.  623 ;  Lederer  v.  Union  Sav. 

pleading  shall  be  filed,  unless  such  plead-  Bank  (1897),  52  Neb.  133,  71  N.  W.  954; 

ing  be  amended  after  the  filing  of  a  mo-  Hardin  v.  Emmons  (1898),  24  Nev.  329,  53 

tion  thereto,"  does  not  prohibit  filing  a  Pac  854;  Shroeder  t;.  Webster  (1893),  88 

demurrer  after  a  motion  to  the  same  plead-  la.  627,  55  N.  W.  569 ;  First  Nat.  Bank 

ing,  even  though  the  pleading  has  not  v.  Farmers'  &  Merchants'  Bank   (1903) 

been  amended  in  the  mean  time :  Gross  t;.  Neb.,  95  N.  W.  1062.     Contra,   Mechan 

Miller  (1894),  93  la.  72,  61  N.  W.  385.  ics  Bank  v.  Woodward  (1902),  74  Conn 

689, 51  Atl.  1084 ;  Thelin  v.  Stewart  (1893) 

Demurrer  as  •Mn«oer."  iqO  Cal.  372,  34  Pac  861 ;  Hunters  Ap 

A  demurrer  is  a  sufficient  ''answer"  to  peal  (1898),  71  Conn.  189,  41  Atl.  557. 

warrant  the  granting  of  relief  not  prayed  A  party  cannot  complain  of  a  ruling  in 

for,  under  R.  S ,  §  2886 :  Viles  v.  Green  his  own  favor :   Pritchett  v.  McGaughey 

(1895),  91  Wis.  217,  64  N.  W.  856.     See  (1898),  151  Ind.  638,  52  N.  E.  397. 

also  Wagener  v.  Boyce  (1898),  Ariz.,  52  A  general  demurrer  to  a  complaint  put 

Pac.  1122.    But  there  is  no  such  pleading  in  by  stipulation  after  answer  and  treated 

as  a   "  demurrer   by  way  of   answer : "  by  the  parties  and  the  trial  court  as  an 
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not  be  suffered  to  raise  the  objection  there  for  the  first  time,  and 


ordioarj  demurrer  will  be  so  treated  on 
appeal:  McCord  v.  mil  (1899),  104  Wis. 
457,  80  N.  W.  735. 

"A  jadgment  will  not  be  reversed  on 
account  of  the  sustaining  of  au  informal 
demurrer  to  an  answer  that  does  not  state 
facta  sufficient  to  constitute  a  cause  of  de* 
fence:''  Bollman  v.  Gemmill  (1900),  155 
Ind.  33,  57  N.  E.  542 ;  Hanson  v.  Cruse 
(1900),  155  Ind.  176,  57  N.  E.  904. 

An  order  sustaining  a  demurrer  is  ap- 
pealable although  no  final  judgment  was 
entered  or  rendered  by  the  court :  Brad- 
ley V.  Miller  (1896),  100  la.  169,  69  N.  W, 
426. 

An  appeal  will  lie  wherever  a  writ  of 
error  could  be  sustained :  O'Donnell  v, 
Sargent  &  Co.  (1897),  69  Conn.  476,  38 
Atl.  216. 

The  overruling  of  a  demurrer  to  one 
paragraph  of  a  complaint  will  not  be  re- 
Tiewed  on  appeal  when  the  case  was  tried 
and  judgment  rendered  for  plaintiff  on 
another  paragraph :  Robinson  t7.  Dickej 
(1895),  143  Ind.  205,  42  N.  E.  679. 

Nor  can  error  be  predicated  on  the 
court's  action  in  sustaining  a  demurrer 
to  an  answer  when  the  facts  averred  in 
the  answer  were  admissible  under  a  gen- 
eral denial  pleaded:  Troxel  v.  Thomas 
(1900),  155  Ind.  519,  58  N.  £.  725;  Now- 
lin  V.  State  ex  rel.  Board  of  Commi&sion- 
ers  (1903),  — Ind.  — ,  66  N.  E.  54;  Smith 
V.  Finnell  (1895),  143  Ind.  485,  40  N.  £. 
798.  See  Clause  Printing  Co.  r.  Chicago, 
etc.  Bank  (1896),  145  Ind.  682,  44  N.  E. 
256,  where  same  rule  was  announced  in 
respect  to  a  counter-claim  and  answer  in 
bar. 

Where  two  defences  are  pleaded,  one 
good  and  the  other  bad,  the  error  in  over- 
ruling a  demurrer  to  the  latter  defence  is 
not  available,  the  former  constituting  a 
complete  bar  to  the  action:  Fire  Extin- 
guisher Co.  V.  City  of  Perry  (1899),  8 
Okla.  429,  58  Pac.  635. 

Where  it  clearly  appears  that  no  injury 
resulted  to  defendant  by  reason  of  the 
in- proper  overruling  of  a  demurrer  for 
misjoinder,  the  judgment  subsequently 
rendered  upon  the  complaint  will  not  be 
reversed :  Thelin  o.  Stewart  (1893),  100 
Cal.  372,  34  Pac.  861 ;  Asevado  v.  Orr 
(1893),  100  Cal.  293,  34  Pac.  777. 


"  Where  a  demurrer  to  a  petition  which 
states  no  groimd  for  substantial  damages 
is  sustained,  this  court  will  not  revene 
the  decision  merely  becaose  the  facts 
stated  would  entitle  plaintiff  to  nonunal 
damages:"  Cook  u.  Smith (1903), — Ejul 
— ,  72  Pac  524. 

Scope  of  Demurrer. 

A  demurrer  will  not  lie  to  a  poitiao  of 
a  statement  of  a  cause  of  action :  McGana 
V.  Pennie  (1893),  100  Cal.  547, 35  Pac  1S8: 
Lewis  17.  Town  of  Brandenbni;^  (1898), 
105  Ky.  14.  47  S.  W.  862;  Skwn  r.  RaOr 
way  Co.  ( 1902),  64  S.  C.  389,  42  &  E.  197 ; 
Buist  V.  Salvo  (1894),  44  S.  C.  143.  21 
S.  E.  615  ;  Steenerson  v.  Greas  Noitheia 
Ry.  Co.  (1896),  64  Minn.  216.  66  N.  W. 
723;  Nelson  u.  Merced  County  (189S), 
122  Cal.  644,  55  Cal.  421.  But  see  Free- 
man's Appeal  (1899),  71  Conn.  708,43 
Atl.  185. 

**  Where  a  pleading  is  tested  by  d»> 
murrer  it  must  stand  or  fall  bj  its  own 
averments.  It  can  find  neither  weakoen 
nor  strength  from  other  parts  of  the 
record:"  Pittsburgh,  etc  Ry.  Co.  r. 
Moore  (1898),  152  Ind.  345.  53  N.  B.  290. 
See  also  Davidson  v.  Gregory  (1903|,  132 
N.  C.  389,  43  S.  E.  916;  Strawhacker  r. 
Ives  (1901),  114  la.  661,  87  N.  W.  669; 
Anderson  v.  Hilton  it  Dodge  Co.  (1899), 
110  Ga.  263,  34  S.  E.  365. 

But  see  Chicago  Bldg.  Co.  r.  Creup- 
ery  Co.  (1898),  106  Ga.  84,  31  S.  £.  809. 
Held  in  Douglas  v.  Coonley  (1898  ),  156 
N.  Y.  521,  51  N.  E.  283,  tliat  where  aa 
answer  is  demurred  to,  all  the  aUegatioBs 
of  the  complaint  referred  to  in  the  answer 
are  to  be  taken  as  incorporated  in  it. 

Where  a  demurrer  is  specifically  di' 
rected  to  the  second  cause  of  action 
tained  in  a  cross-bill,  and  the  other 
of  action  therein  are  substantisUr  tiie 
same  as  the  second,  the  demurrer  win  be 
considered  as  if  it  went  to  the  entire  cross- 
bill :  Hughes  v.  Pratt  ( 1900),  37  Ore.  45, 60 

Pac.  707. 

Form  ofDemmrrer. 

A  demurrer  in  the  words  of  the  statots 
is  sufficient :  O'Ronrke  v.  City  of  Shnu 
Falls  (1893),  4  S.  D.  47,  54  N.  W.  1044; 
Van  Dyke  v.  Doherty  (1896).  6  N.  D.  963, 
69  N.  W.  200.    The  section  <d  the  oods 
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to  exclude  evidence  of  the  defence  or  counter-claim  on  the  ground 
that  it  is  informally  pleaded.^ 


Teqnirtng  that  the  demarrer  shall  dis- 
tinctly specify  the  grounds  of  the  objection 
to  the  complaint  held  to  mean  only  that 
*'  when  the  first  ground  is  relied  on  the 
demarrer  must  specify  whether  the  want 
of  jurisdiction  is  as  to  the  person  or  sub* 
ject-matter ;  and  when  the  fourth  is  relied 
on  the  parties  must  specify  whether  the 
defect  is  in  parties  plaintiff  or  defendant, " 
but  in  other  cases  it  is  sufficient  to  specify 
which  ground  is  relied  on  as  the  statute 
names  them:  Hudson  v.  Archer  (1893),  4 
S.  D.  128,  55  N.  W.  1099. 

A  demurrer  to  an  answer  generally 
on  the  ground  that  it  **  does  not  state 
facts  sufficient  to  show  that  the  plaintiff 
is  estopped  from  maintaining  the  said 
action/'  does  not  state  a  ground  for  de- 
murrer under  the  code,  and  should  be  dis- 
regarded: Hill  V.  Walsh  (1894),  6  S.  D. 
421,  61  N.  W.  440.  See  also  Tootle  v. 
Berkley  (1896),  57  Kan.  111,45  Pac.  77, 
where  the  demurrer  was  held  insufficient, 
not  stating  a  ground  for  a  demarrer  under 
the  code. 

But  in  Iowa  a  general  demurrer  in  the 
words  of  the  statute  is  not  sufficient  in  a 
law  action  under  Code  §  3562,  which  pro- 
vides that  "  A  demurrer  must  specify  and 
number  the  grounds  of  objection  to  the 


pleadings,  and  it  shall  not  be  sufficient  to 
state  the  objection  in  the  terms  of  the 
preceding  section,  except  that  a  demurrer 
to  an  equitable  petition  for  the  fifth  reason 
of  said  section  may  be  stated  in  the  terms 
thereof."  See  Stokes  v.  Sprague  (1899), 
110  la.  89,  81  N.  W.  195.  Held,  in  In  re 
Estate  of  McMurray  (1899),  107  la.  648, 
78  N.  W.  691,  that  a  demurrer  in  a  special 
proceeding  most  specify  the  grounds  of 
objection.  And  in  Miller  e.  Cross  (1900), 
73  Conn.  538,  48  Atl.  213,  a  demurrer 
which  did  not  point  out  the  insufficiency 
was  held  radically  defective. 

In  South  Carolina,  by  Circuit  Court 
Rule  18,  the  demurrant  must  state  in  writ- 
ing "  wherein  the  pleading  objected  to  is 
insufficient ; "  and  it  was  held  a  sufficient 
compliance  with  this  rule  to  demur  in  the 
words  of  the  statute  and  on  the  hearing 
submit  the  specific  grounds  of  objection 
in  writing:  Uiggs  v.  Home  Fire  Ass'n 
(1901),  61  S.  C.  448,  39  S.  E.  614. 

A  demurrer  to  an  answer  in  these 
words,  "  It  does  not  state  facts  sufficient 
to  make  a  good  answer  to  the  complaint," 
is  not  sufficient  to  present  any  question 
upon  the  answer.  The  demnrrer  should 
state  that  the  answer  does  not  state  facts 
sufficient  to  constitute  a  cause  of  defence. 


1  This  general  rule  is  illnstrated  by  the  v.  Fraps,  77  N.  C.  198;  Ranson  v,  Ander- 

following  cases,  which  also  furnish  exam-  son,  9  S.  C.  438 ;  Greenbaum  v.  Turrill, 

pies  of  insufficient  and  imperfect  allega-  57  Cal.  285 ;  of  Jrivdout  aruwers,  Munger 

tions:   Becker  v.  Boon,  61   N.  T.  317;  v.  Shannon,  61  N.   Y.   251;   Cottrell  v. 

West  U.  Tel.  Co.  v.  Fen  ton,  52  Ind.  1 ;  Cramer,  40  Wis.  555 ;  Hera  me  v.  Hays, 

Jones  V.  Frost,  51  id.  69 ;  Langsdale  r.  55  Cal.  337 ;  Fay  v.  Cobb,  51  id.  313 ; 

Girton,  51  id.  99 ;  Ready  v.  Sommer,  37  Dail  v.  Harper,  83  N.  C.  4 ;  Hull  v.  Carter, 

Wis.  265  ;  Bushey  v.  Reynolds,  31  Ark.  83  id.  249;  Brogden  v.  Henry,  83  id.  274 ; 

657 ;    Simpson  Cent.  Coll.  v.  Bryan,  50  Larimore  v.  Wells,  29  Ohio  St.  13 ;  Sar- 

Iowa,  293;  Penn.  Coal  Co.  v.  Blake,  85  gent  v.  Steuben ville,  etc.  R.  Co.,  32  id. 

N.  Y.  226,   235 ;  Holcraft  v.  Mellott,  57  449 ;  Ross  v.  Ross,  25  Hun,  642 ;  Lerdall 

Ind.  539;    State  v.  Newlin,  69  id.  108;  v.  Charter  Oak  Ins.  Co.,  51  Wis.  426. 
White  i;.  San  Rafael,  etc.  R.  Co.,  50  Cal.  [Where  a  defence  is  irrelevant  it  may 

417 ;  Spiers  v.  Duane,  54  Cal.  176 ;  exam-  be  stricken  out  on  motion  :  Nat.  Distilling 

pies   of  defective  answers,  Indianapolis,  Co.  v.  Cream  City  Co.  (1893),  86  Wis. 

B.  &  W.  R.  Co.  u,  Risley,  50  Ind.  60 ;  352,  56  N.  W.  864.     A  motion  does  not 

Shipman  v.  State,  43  Wis.  381 ;  Nys  v.  reach  back,  like  a  demurrer,  to  the  first 

Biemeret,  44  id.  104 ;  Elmore  v.  Hill,  46  defective    pleading :    Smith    v.    Kibling 

id.  618  ;  Coltzhauser  v.  Simon,  47  id.  103  ;  (1897),  97  Wis.  205,  72  N.  W.  869.^ 
nature  and  effect  otsham  answers,  Womble 
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§  488.   *  597.    Conflict  of  Decisions.   This  general  rale  is  weU 
settled;  but  there  has  been  some  conflict  of  decisions  in  its 

Citing  Thomas  v.  Goodwine,  88  Ind.  458 ;  (1893),  36  Neb.  604,  54  N.  W.  986 ;  Wert- 
Dawson  17.  £ads  (1894),  140  Ind.  208,  39  ern  Union  Tel.  Co.  v.  MnUins  (1895).  44 
N.  E.  919.  Neb.  732,  62  N.  W.  880. 

Statute  of  f  raods :  Wiseman  r.  Tbomp- 

Issues  which  may  be  raised  b^  Demurrer,  g^n   (1895),  94  la.  607,  63  N.    W.  346; 

Whether  the  allegations  of  the  com-  Powder  Kiyer  live  Stock  Co.  v.  Lamb 

plaint  entitle  the  plaintiff  to  equitable  re-  (1893),  38    Neb.   339,  56  N.   W.    1019; 

lief:    Devereux  v.  McCrady    (1895),  46  Graves  v.  Clark  (1897),  101  la.  738,  69 

S.   C.   133,  24  S.  E.  77;  Meyer  v.  Gar-  N.  W.  1046 ;  Crane  r.  Powell  (1893),  139 

thwaite  (1896),  92   Wis.  671,   66  N.  W.  N.  Y.379,  34  N.  R  911;  Tynon   r.  De«- 

704 ;  Glover  v.  Hargadine-McKittrick  Co.  pain  (1896),  22  Colo.  240,  43  Pac  1039: 

(a 901),  62  Neb.  483,  87  N.  W.  170  (gen-  Mendelsohn  r.  Banov  ( 1900),  57  S.  C.  147, 

eral   demurrer) ;    GuUickson    v.   Madsen  35  S.  £.  499.     Contra,  Hemminga  r.  Duos 

(1894),  87  Wis.  19,  57  N.  W.  965  (general  (1899),  125  N.  C.  400,  34  S.  E.  511. 
demurrer).  In  Wetztein  r.  Boston  ft  M.  Min.  C<x 

But  this  issue  cannot  be  raised  by  de-  (I9a3),  28  Mont  451, 72  Pkc 865,  the cwoit 

murrer  ore  tenus  at  the  trial :  Meyer  u.  said :  ''  Section  680  of  the  Code  of  Ciril 

Garth waite  (1896),  92  Wis.  571,  66  N.  W.  Procedure  provides  that  a  demorrer  may 

704;  Pierstoff  u.  Jorges  (1893),  86  Wis.  be  interposed  to  a  complaint   upon  tbe 

128,  56  N.  W.  735;  Bigelow  v.  Town  of  following  ground:  '(3)  That  there  i 

Washburn  (1898),  98  Wis.  553,  74  N.  W.  other  action  pending  between  the 

362 ;  Lederer  v.  Union  Sav.  Bank  (1897),  parties  for  the  same  cause.'    In  order  to 

52  Neb.  133,  71  N.  W.  954.  invoke  successfully  this  ground  of  demur- 

Whether  a  claim  is  too  stale  for  equity  rer,  it  must  appear  from  the  face  of  tbe 

to  recognize  it:  Wilson  v.  Wilson  (1902),  comphiint  (1)  that  another  action  L^peaJ- 

41  Ore.  459,  69  Pac.  923.     Whether  an  ing,  (2)  that  it  is  between  the  same  pai^ 

action  is  prematurely  brought:   Dicker-  ties,  and  (3)  that  it  is  for  the  same  caase." 

man  v.  New  York,  etc  R.  R.  Co.  (1899),  Eafch  one  of  these  requiaitea  is  caicfoDr 

72  Conn.  271,  44  Atl.  228  ;  Fiore  v.  Ladd  considered  in  relation  to  the  pleedings  ia 

(1896),  29  Ore.  528, 46  Pac.  144.  the  case." 

Whether  suit  is  brought  in  the  name  Demurrer  Ore  Trntu, 

of  the  real  party  in  interest :  J.  I.  Case         The  Supreme  Court  of  WiscOBSB,  in 

Threshing  Co.  v.  Pederson  (1894),  6  S.  D.  discussing  this  subject,  said  in  Smith  r. 

140,  60  N.  W.  747 ;  Smith  v.  Security  Co.  Kibling  (1897),   97   Wis.  205,  72  N.  W. 

(1899),  8  N.  D.  451,  79  N.  W.  981  ;  Meyer  869,  —  "  No  practice  is  known  wberebr  it 

V.  Barth  (1897),  97  Wis.  352,  72  N.  W.  748.  was  competent  for  the  defendant  to  chal- 

Jurisdiction.      Cannot    be    raised    by  leuge  the  sufficiency  of  the  coropfaunt  by 

general    demurrer:    Woods    v.    Sheldon  an  oral    demurrer.     Under  the    pieeent 

(1896),  9  S.  D.  392,  69  N.  W.  602.  practice  all  pleadings  are  required  to  be 

Corporate  capacity,  when  plaintiff  fails  in  writing.    The  time  was  when  all  pleec- 

to  allege  it:  Calnan  Construction  Co.  v.  ings  were  oral.    Then  it  was  competent 

Brown  (1899),  110  la.  37,  81  N.  W.  163,  to  demur  ore  tenus,  or  orally.    It  is  now 

citing  Sweet  v.  Ervin,   54  la.   101,  and  familiar  practice  to  raise  the  qnestion  of 

Andre  v.  Railway  Co.,  30  la.  107.    But  a  the  sufficiency  of  the   complaint  at  tbe 

general  demurrer  will  not  mine  this  issue:  trial  by  an  objection  to  the  reception  <*f 

Sly  V.  Palo  Alto  Mining  Co.  (1902),  28  evidence  under  the  complaint.    This  ob- 

Wash.  485,  68  Pac.  871.  jection  is   something  like  the  demoner 

Authority  to  sue.    Cannot  be  raised  by  ore  tenus  of  the  ancient  practice,  and  aome 

demurrer:  Milwaukee  v.  Zoehrlaut    Co.  of  its  consequences  are  th«*  same;  and  be- 

(1902),  1 14  Wis.  276,  90  N.  W.  187.  cause  of  this  similarity  it  is.  for  conTPO- 

Whether  the   facts  stated  entitle  the  ience,  called  a  demurrer  ore /^mii.    Bm  it 

plaintiff  to  any  relief :  George  v.  Edney  is  not  a  demurrer  at  all,  within  the 
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practical  application,  and  judges  have  occasionally  made  use  of 
very  inaccurate  language  while  invoking  it,  which  has  tended  to 
add  confusion  to  a  matter  which  should  be  kept  clear  and  certain. 
Thus,  judges  of  great  learning  and  ability,  and  who  are  usually 
guarded  in  their  choice  of  expressions,  in  discussing  the  char- 
acter of  pleadings,  both  complaints  or  petitions  and  answers, 
when  the  objection  to  them  was  presented  for  the  first  time  at 
the  trial,  and  evidence  in  support  of  the  cause  of  action  or 
defence  was  opposed  on  the  ground  then  first  stated,  that  the 
allegations  were  insufficient,  have  said,  that  although  the  plead- 
ing was  in  fact  defective,  and  even  though  it  was  80  defective  as  to 
be  demurrable^  yet,  as  the  adverse  party  had  not  demurred,  nor 
moved  to  make  it  more  certain,  but  had  gone  to  trial  upon  it,  he 
had  thereby  waived  all  objection  to  its  sufficiency.^    This  lan- 

templation  of  the  statute.     In  practice,  (1899),  54  S.  C.  400,  32  S.  E.  444.    A  d^- 
this  objection  is  properly  made  apon  the  mnrrer  and  motion  to  dismiss  are  in  legal 
trial  when  evidence  under  the  complaint  effect  the  same,  and  proceed  upon  sub- 
is  first  offered.    The  ruling  upon  the  ob-  stantially  the   same   grounds :   Cofer   v, 
jection  is  a  mere  ruling  upon  the  tri:U,  to  Riseling  (1900),  153  Mo.   633,  55  S.  W. 
be  preserved  in  the  bill  of  exceptions."  235.    A  demurrer  on  the  ground  of  an- 
other action  pending  cannot  be  sustained 
Speaking  Demuner.  ^here  there  is  nothing  iu  the  complaint 
A  demurrer  which  introduces  a  new  indicating  the  pendency   of  such   other 
avi>rmfin^  nr  ftg<inn\A_4  TWiff'  tWfl  plAJ^^Tngr  action:    Jackson   v.  McAuley  (1895),  13 
demurred  to  contains  an  allegation  which  Wash.  298,  43  Pac.  41. 

it  does    not   P-nntAJn,  in   S^   'Tfiflftjfirfr   HAmni.. 

rpr,  iinil  uhn»u  lu>  n^,^^rmUA :  CUrko  V,  Fnvolous  Demurrer. 

East  Atlanta  Land  Co.  (1901),    113  Ga.  The  Supreme  Court  of  Minnesota,  in 

21,  38  S.  £.  323;    Mathis  v.  Fordham  Olsen  i^.  Cloquet  Lumber  Co.  (1895),  61 

(1901),  114  Ga.  364,  40  S.  £.  324;  Woods  Minn.  17,  63  N.  W.  95,  said :  "  A  demur- 

v.  Colony  Bank  (1901),  114  Ga.  683,40  rer  should  not  be  struck  out  as  frivolous 

S.  E.  720;  Teasley  v.  Bradley  (1900),  110  unless  it  is  manifest,  without  argument 

Ga.  497,  35  S.  £.  782 ;  Beckner  v,  Beckner  from  a  mere  inspection  of  the  pleadiny. 

(1898),  104  Ga.  219,  30  S.  E.  622.  that  there  was  no  reasonable  ground  for 

iDterp^sing  it.     It  Rhonld  not  be  Struck 

Demurrer  Exclusive.  ont  where  there  is  such  room  for  debate 

Defects  which  appear  on  the  face  of  as  to  the  sufficiency  of  the  pleading  de- 
the  pleading  and  which  are  grounds  for  murred  to  that  an  attorney  of  ordinary 
demurrer,  cannot  be  raised  by  answer:  intelligence  might  have  interposed  a  de- 
Bender  u.  Zimmerman  (1896),  135  Mo.  53,  murrer  in  entire  good  faith."  See  also, 
36  S.  W.  210;  Me<lland  v.  Walker  (1895),  Littlefield  v.  Wm.  Bergenthal  Co.  (1894), 
96  la.  175,  64  N.  W.  797 ;  Clark  v.  Ross  87  Wis.  394,  58  N.  W.  743 ;  Geilfus  v. 
(1895),  96  la.  402.  65  N.  W .  340 ;  Griffith  Gales  (1894),  87  Wis.  395,  58  N.  W.  742-3 
V.  Cromley  (1900),  58  S.  C.  448,  36  S.  £.  ^  [In  First  Nat.  Bank  v.  Zeims  (1894), 
738.  93  la  140,  61  N.  W.  483,  the  court  said : 

A  plaintiff  may  demur  to  an  answer  on  *'  If  matter  pleaded  as  a  defence  is  not  at- 

the  ground  that  it  does  not  state  a  de-  tacked  by  motion  or  demurrer,  and  there 

fence,  and  also  move  to  have  it  struck  is  testimony  to  sustain  it,  it  will  defeat  the 

out  as  frivolous :   Badham    v.   Brabham  action,  although  it  may  not  have  amounted 
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guage  is  certainly  inaccurate,  and  unnecessarily  confuses  a  snbject 
which  is  in  itself  not  free  from  difiSculty.  It  is,  beyond  a  doubt, 
true,  that  if  the  answer  or  other  pleading  is  defective  in  such  a 
manner,  and  to  such  an  extent  only,  that  the  proper  method  of 
correction  is  a  motion  to  make  it  more  definite  and  certain,  and  if 
the  adverse  party  omits  to  make  the  motion,  but  goes  to  trial,  he 
thereby  waives  the  objection,  and  cannot  raise  it  by  attempting 
to  shut  out  evidence  of  the  cause  of  action  or  defence.  But  if 
the  defect  is  of  such  a  nature  that  a  demurrer  is  proper,  and  the 
pleading  would  be  held  insufficient  upon  a  demurrer,  it  is  equally 
certain  that  ihe  adverse  party  does  not  waive  the  objection  by 
going  to  trial  without  demurring.^  If  the  pleading  was  a  com- 
plaint or  petition,  the  ground  of  demurrer  would  necessarily  be, 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
and,  by  an  express  provision  of  all  the  codes,  this  ground  is  not 
waived  by  answering  and  going  to  triaL  If  the  pleading  was 
an  answer,  the  ground  of  demurrer  would  still  be  that  the  fBcts 
stated  did  not  constitute  a  defence  or  counter-claim ;  and  if  it  did 
not,  in  fact,  allege  a  defence  or  counter-claim  none  could  be 
proved  under  it  at  the  trial.^  The  rule,  with  its  proper  limita- 
tions, is  a  correct  one,  and  operates  in  the  interests  of  justice 
and  good  faith ;  but  if  acted  upon  in  the  broad  manner  as  above 
recited,  it  would  tend  to  destroy  all  certainty  and  accuracy  in 
pleading.  If  the  deficiencies  are  such  that  a  motion  is  the  proper 
mode  of  cure,  they  are  necessarily  of  form,  and  not  of  substance; 
the  adverse  party  is  not  in  fact  misled;  and  a  neglect  on  his  part 
to  apply  the  remedy  in  an  early  stage  of  the  cause  ought  to  be 
and  is  a  waiver  of  all  objection,  so  that  the  cause  of  action  or 
defence,  as  the  cade  may  be,  can  be  proved,  notwithstanding  the 
ambiguity  and  indefiniteness  of  the  averments. 

§  489.  *  598.  Same  Subject.  Adopting  the  rule  in  this  re- 
stricted scope,  there  are  still  cases  of  doubt  and  of  conflict  in 
its  application.     In  some  answers  a  defect  of  substance  is  plain ; 


to  a  legal  defence."  Citing  Conger  c.  Crab- 
tree,  83  la.  536,  55  N.  W.  335 ;  Linden  i;. 
Green,  81  la.  365,  46  N.  W.  1108 ;  Benja^ 
min  V.  Veith,  80  la.  149,  45  N.  W.  731.J 

1  [^See  note  on  Waiver  of  Defects  of 
Substance,  p.  605.  Bnt  see  also  Wilson  v. 
Aberdeen  (1901),  25  Wash.  614,  66  Pac. 
95  ;  Klotz  V.  James  (1896),  97  la.  337,  66 
N.  W.  190.] 


'  {[See  Wintrode  r.  Renbar^r  (1896). 
150  Ind.  556,  50  N.  E.  570,  where  U  v^ 
held  that  a  demurrer  on  the  grooiid  that 
facts  were  not  stated  "  snffident  to  coo^^i- 
tnte  a  good  answer  to  the  compbunc  of  the 
plaintiff"  does  not  raise  the  qoestioB  of 
the  sufficiency  of  the  answer  to  state  a 
defence.] 
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the  facts  alleged  clearly  constitute  no  defence:  in  others  the 
deficiencies  are  as  plainly  formal;  the  necessary  facts  are  all 
mentioned ;  no  doubt  can  exist  as  to  the  actual  intent  and  mean- 
ing, but  still  some  requirements  as  to  form  and  method  have 
not  been  complied  with.  Between  these  two  extremes  there  are 
cases  bordering  upon  the  dividing-line,  in  which  it  is  difficult 
to  determine  with  certainty  whether  the  defect  is  one  of  form 
merely,  or  whether  it  passes  the  limit,  and  is  one  of  substance. 
In  such  instances  we  shall  naturally  find  a  conflict  of  decision 
among  different  judges,  and  we  shall  even  discover  the  same 
court  vacillating,  in  one  case  applying  the  liberal  doctrine  and 
holding  the  objection  waived,  and,  in  another  not  essentially 
different,  enforcing  the  stricter  rule,  pronouncing  the  answer 
entirely  bad,  and  wholly  rejecting  it.  In  some  of  the  decisions 
to  which  I  shall  refer,  it  would  seem  that  able  courts  have  neg- 
lected their  own  precedents,  and  forgotten  the  rule  imposed  upon 
them  by  the  statute,  which  abrogates  the  inequitable  common- 
law  doctrine  of  an  interpretation  adverse  to  the  pleader,  and 
requires  a  liberal  construction  with  a  view  to  substantial  justice 
between  the  parties.  It  is  only  by  a  comparison  and  analysis  of 
these  decisions  that  a  practical  result  can  be  reached,  and  a  gen- 
eral principle  deduced ;  and  I  shall  therefore  cite,  either  in  the 
text  or  in  the  notes,  the  leading  cases  which  have  passed  upon 
this  important  question. 

§  490.  *  599.  Defects  of  Fonn  are  Curable  by  Motion.  The 
authorities  are  uniform  that  a  mere  defect  of  form,  as  it  has 
been  already  described,  must  be  cured  by  a  motion,  and  not  by 
a  demurrer.^     In  an  action  to  foreclose  a  purchase-money  mort- 


1  [^General  Bute9  as  to  MoHona,  appealable.    If  to  the  latter,  it  can  only 

The  determioation  of  a  motion  is  not  be  considered  on  appeal  from  the  final 

res  judicata,  so  as  to  prevent  parties  from  judgment:  "  Allen  v.  Church  (1897),  101 

drawing  the  same   matters    in  question  la.  116,  70  N.  W.  127.    A  motion  to  strike 

again  in  an  action :    Heidel  r.  Benedict  out  a  pleading  and  the  ruling  of  the  court 

(1894),  61  Minn.  170,  63  N.  W.490.    The  thereon  can  only  be  made  a  part  of  the 

test  as  to  whether  the  ruling  on  a  motion  record  by  bill  of  exceptions  or  by  order  of 

is  appealable  before  judgment  is   this:  court:  Allen  v.  HoUingshead  (1900),  155 

"Does  the  part  of  the  pleading  assailed  Ind.  178,  57  N.  E.  917.    A  pleading  which 

}%how    a   distinct  cause  of  action,  or  is  sets  up  the  proper  facts  will  be  considered 

it  a  mere  incident  thereto?      Does  the  as  a  motion  although  not  so  designated: 

ruling  go  to  the  plaintiff's  right  to  re-  Waldo  v.  Thweatt  (1897),  64  Ark.  126,  40 

cover,  or  merely  to  the  amonnt  of  his  re-  S.  W.  782. 

covery  on  a  ground  otherwise  pleaded  ^  Pleading  over  after  a  motion  has  been 

If  the  order  relates  to  the  former,  it  is  overruled  waives  objection  to  the  ruling : 
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gage  of  land  conveyed  by  the  plaintiff  to  the  defendant,  the  an- 
swer set  up  covenants  in  the  deed  of  conveyance,  and  a  breach 
of  them,  namely,  ^'that  the  plaintiff  was  not  seised  of  the 
premises,  as  of  a  good  and  indefeasible  estate  in  fee,"  etc., 
negativing  all  the  covenants.  To  this  the  plaintiff  replied, 
and  instead  of  averring  ^Hhat  he  was  seised,"  etc.,  said,  ^  And 
the  plaintiff  denies  that  at  the  time,  etc.,  he  was  not  seised  in 
fee  of  the  said  premises,"  etc.,  and  in  this  manner  met  all  the 
allegations  of  the  answer.  The  defendant  demurred  for  insuffi- 
ciency. It  was  held  by  the  court  that  ^^  insufficiency  "  as  a  ground 
of  demurrer  implies  that  the  allegations  do  not  constitute  any 
defence  or  denial  to  the  adverse  pleading.  The  insufficiency 
relates  to  the  substance  of  the  averments  as  a  whole,  rather 
than  to  the  form  of  the  expression.  The  reply  in  .this  case 
was  defective  in  form,  but  the  substance  thereof  was  good; 
that  is,  it  stated  a  denial  in  an  improper  manner,  and  the 
remedy  therefor  was  not  by  demurrer,  but  by  motion  to  render 
the  allegations  more  definite  and  certain.^  Although  this  de- 
cision was  made  in  reference  to  a  reply,  the  principle  applies 
equally  to  an  answer. 

WalBor  V,  Wear  (1897),  141  Mo.  443,  42  ford,  41  Ind.  197 ;  Snowden  v.  Wilat.  19 

8.  W.  928;  Springfield,  etc.  Co.  v.  Dono-  Ind.   10;  Faltz  r.  Wjcoff,  25   Ind.  331; 

van  (1899),  147  Mo.  622,  49  S.  W.  500;  Phoenix  v.  Lamb,  29  Iowa,  352,  354:  Fin: 

Bangenstock    v.   Nishnabotna    Drainage  Nat.  Bk.   of    New   Berlin   v.   Chmch,  S 

Dist.  (1901),  163  Mo.  198,  64  S.  W.  149.  N.  Y.  S.  C.  10.    The  answer  averred  thu 

A  motion  which  cannot  be  BUfitained  defendant  '*  had  no  knowledge  or  infer 
■nhstantially  as  made  mast  be  overruled  :  matiou  thereto,"  which  was  held  to  be  aa 
Palmer  v.  Bank  of  Ulysses  (1899),  59  improper  form  of  denial;  bat  the  plait- 
Neb.  412,  81  N.  W.  303 ;  First  Nat.  Bank  tiff's  remedy  was  bj  motion,  and  the  dc 
V,  Engelbercht  (1899),  58  Neb.  639,  79  feet  had  been  waived.  Seelej  v.  EogeU. 
N.  W.  556;  Dobry  r.  Western  Mfg.  Co.  13  N.  Y.  542,  548,  per  Denio  J.:  •*Tb« 
(1899),  58  Neb.  667, 79  N.  W.  559  ;  Draper  alleged  mistake  was  set  ap  in  the  aaswr. 
V.  Taylor  (1899),  58  Neb.  787,  79  N.  W.  and  denied  by  the  reply.  If  the  aUegati<« 
709 ;  Hadelson  v.  First  Nat.  Bank  (1898),  ia  that  resp«ct  was  too  general  in  its 
56  Neb.  247,  76  N.  W.  570 ;  Beebe  v.  Lati-  terms,  the  remedy  of  the  plaintiff  was  tj 
mer  (1899),  59  Neb.  305,  80  N.  W.  904.  motion,  onder  §  160,  to  compel  tbe  d^ 

A  motion  to  strike  another  motion  is  fendant  to  make  it  more  certain."    Set 

not  proper   practice  :    German    Savings  also  Stringfellow  r.  Aldeison,    12  Ksa. 

Bank  v.  Cady  (1901),   114    la.  228,    86  112  ;  Lathrop  r.  Godfrey,  6  N.  Y.  &  C.»; 

N.  W.  277;   Long  v.  Rnch   (1897),  148  Hatchings  v.  Castle,  48  Cal.  152;  Jackiioi 

Ind.   74,  47  N.  E.  156 ;  Bonfoy   o  Goar  Sharp  Co.  v,  HoUand,  14  FUl  3«l4,  3$^.  a 

(1894),  140  Ind.  292,  39  N.  E.  56.    Nor  is  fortiori  sach  an  answer  cannot  be  objected 

it  proper  to  demur  to  a  motion :  Bonfoy  to  for  the  first  time  on  appeal.    Green  r. 

r.  Goar  (1894),  140  Ind.  292,  39  N.  E.  56. j  Lake  Sap.  &  Pac  Fuse  Co.,  46  CaL  40» 

1  Flanders  v.  McVickar,  7  Wis.  372,  See  also  McCown  v.  McSween,  S9  S.  C 

377.     See,  to  the  same  effect,  Spence  v.  130 ;  Hagely  v.  Hagely,  68  CaL  \4S. 
Spence,  17  Wis.  448,  454;  Hart  v.  Craw- 
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§  49X.    *  600.    Defects  of  Form  are  waived  by  Negleot  to  move, 
and  Gtoing  to  THal.    Test  of  Formal  Defects.    That  all  objections  of 

mere  form  to  the  answer  are  waived  by  a  neglect  to  move,  and 
by  going  to  trial  thereon,  is  sustained  by  numerous  cases ;  ^  and 
some  of  them  apply  the  rule  to  answers  in  which  the  deficien- 
cies were  very  considerable,  even  so  great  as  to  have  rendered 
the  pleading  demurrable  in  the  opinion  of  the  court  pronouncing 
the   decision.    In  White  v.  Spencer,'  which  was  an  action  for 
flowing  plaintiff's  lands,  the  answer  set   up  facts  showing  a 
user  and  enjoyment  by  defendant  of  the  easement  for  more  than 
twenty  years,  but  did  not  aver  that  this  user  was  adver%e.     The 
plaintiff  replied  a  general  denial,  and  on  his  objection  all  evi- 
dence in  support  of  the  answer  was  excluded  at  the  trial.     On 
appeal  from  the  judgment  rendered  in  favor  of  the  plaintiff, 
the  New  York  Court  of  Appeals  held  that  the  user  must  be 
adverse,   and  that  the   plaintiff  might    have    successfully   de- 
murred to  the  answer,  because  an  averment  of  such   adverse 
user  was  omitted;  but  that,  by  replying,  and  going  to  trial,  he 
had  waived  the   objection.     Denio  J.  said:  ^^I  am   of  opinion 
that  the  plaintiff,  having  treated  the  allegation  in  the  answer  as 
a  sufficient  statement  of  defence  by  replying  to  it,  and  by  going 
to  trial  without  objection,  is  precluded  from  objecting  to  evi- 
dence to  sustain  it."    He  cited  cases  showing  that  the  same  rule 
prevailed  under  the  old  system,'  and  added:  "We  have  decided, 
it  is  true,  that  it  is  the  duty  of  the  judge  on  the  trial  to  reject 
evidence  offered  in  support  of  immaterial  issues.^    But  an  issue 
is  not  immaterial,  within  the  meaning  of  this  rule,  on  account  of 
the  omission  of  some  averment  in  a  pleading  which  is  essential  to 
the  full  legal  idea  of  the  claim  or  defence  which  is  attempted  to 
be  set  up.     If  the  court  can  %ee^  as  in  this  case^  what  the  matter 
really  attempted  to  he  pleaded  is^  the  issue  is  not  immaterial, 
though  it  may  be  defectively  stated."    In  this  last  sentence 
Mr.  Justice  Denio  has  given  a  very  clear  and  accurate  descrip- 
tion of  mere  defects  in  form^  which  are  waived  by  a  neglect  to 

1  I^See  note  on  Imperfect,  Incomplete,         *  White  v,  Spencer,  14  N.  Y.  247,  249, 

and  Informal  Allegations,  p.  599.   See  also  251. 

Barrett  v.  Baker  (1896),  136  Mo.  512,  37  >  Mejer  v.  McLean,  1  Johns.  509;  2 

S.  W.  130.  "  A  bad  answer  is  good  enough  id.  183 ;  Reynolds  v.  Lonnsbnry,  6  Hill, 

for  a  bad  complaint:  Hiatt  v.  Town  of  534. 

Darlington  (1898),  152  Ind.  570,  53  N.  £.  *  Coming  v.  Coming,  6  N.  Y.  97. 

825.] 
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correct  them  by  motion.     Whether  the  principle  was  properly 
applied  to  the  case  before  him,  is,  as  it  seems  to  me,  more  than 
questionable.     The  answer  did  not  attempt  to  state  an  advene 
user^  and  simply  fail  to  state  it  with  accuracy;  it  omitted  any 
such  averment  entirely;  it  therefore  set  up  no  defence  at  all 
When  it  is  said  that,  if  the  court  can  plainly  see  what  the  matter 
really  attempted  to  be  pleaded  is,  the  deficiency  is  formal,  it  is 
not  intended  that  the  court  may  be  able,  from  their  knowledge 
as  lawyers  and  their  experience  as  judges,  to  gttess  with  reason- 
able certainty  what  the  pleader  designed ;  they  must  be  able  to 
gather  from  the  legal  import  of  the  facts  which  are  alleged  — 
although  improperly  alleged  —  the  nature  of  the  defence  relied 
on;  in  other  words,  the  substantial  facts  which  constitute  that 
defence  must,  in  some  manner,  appear  on  the  record.    A  defence 
of  fraud  could  hardly  be  considered  sufficient  at  the  trial,  from 
which  all  averments  of  the  scienter  had  been  omitted ;  and  vet  a 
fact  was  here  wholly  left  out  of  the  answer  which  was  as  essen- 
tial in  making  up  the  defence  as  the  guilty  knowledge  is  to  con- 
stitute the  fraud.     Although  the  reasoning  of  Mr.  Justice  Denio 
is  admirable  in  its  definition  of  the  general  rule,  his  conclosioa 
cannot  be  reconciled  with  some  subsequent  decisions  of  the  same 
court. 

§  492.,  *  601.  Case  of  Bimmons  ▼.  Siaaon.  In  Simmons  r. 
Sisson,  the  subject  was  discussed  at  large  both  upon  principle 
and  upon  authority.^     The  reasoning   of   the  court,   and  the 


^  Simmons  v.  SisBon,  26  N.  T.  264, 
271.  The  action  was  brought  bj  the 
plaintiff,  treaaarer  of  a  corporation, 
against  the  defendants,  as  stockholders. 
The  complaint  alleged  that  the  plaintiff 
had,  by  order  of  the  directors,  advanced 
and  expended  a  certain  sum  more  than 
he  had  received  from  its  funds,  and  that 
the  corporation  was  indebted  to  him 
therefor.  The  answer  contained  two  de- 
fences^  —  1.  It  denied  that  the  corpora- 
tion was  indebted  to  the  plaintiff  in  said 
sum,  or  in  anj  other  sum;  2.  It  alleged 
that  the  plaintiff  had  been  directed  bj 
tlie  corporation  to  expend  the  earnings 
thereof,  and  no  more;  that  with  knowl- 
edge of  such  direction,  and  of  the  amount 
of  snch  earnings,  he  had  expended  more 
than  said  amount,  contrary  to  the  wishes 
and  instructions  of  the  corporation,  and 


in  his  own  wrong.  On  the  trial,  tht 
referee  held  that  this  answer  ailmilted 
the  allegations  of  the  complaint,  that  tke 
plaintiff  had  expended  the  sum  meDtioMd 
over  and  above  the  earnings,  aod  had 
done  this  bj  order  of  the  directon.  Oi 
appeal  from  the  judgment  rendered  ia 
favor  of  the  plaintiff,  Selden  J.,  who  de- 
livered the  opinion  of  the  court,  declared 
that  the  first  defence  was  the  exact  equiv^ 
alent  of  nil  debet  at  the  common  law.  aad 
was  a  good  general  denial  under  the 
code,  and  then  proceeded  aa  foDom: 
"But  whether  the  preceding  poiniiofi  is 
correct  or  not,  it  was  too  late  to  object  tt 
the  close  of  the  trial  that  this  division  of 
the  answer  did  not  pat  the  fact  of  indebt- 
edness in  issue.  Under  the  former  sys- 
tem of  pleading,  ml  debet  to  an  action  of 
debt  on  bond  or  jadgmeat  was  bad  oa 
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decision  upon  it,  are,  in  the  main,  in  perfect  accord  with  the 
spirit  and  letter  of  the  codes,  and  well  express  the  liberal  design 
of  the  reformed  procedure.  The  only  criticism  which  must  be 
made  upon  the  opinion  —  and  it  is  a  most  important  one  —  is 
upon  that  portion  which  draws  analogies  from  the  common-law 
system.  Certainly  none  of  the  special  common-law  rules  which 
distinguished  the  cases  in  which  a  particular  form  of  general 
issue  could  be  used,  and  which  defined  the  office  of  a  demurrer 
either  general  or  special  as  applied  to  such  pleas,  are  preserved ; 
they  have  all  been  swept  away,  and  any  trace  of  them  only  serves 
to  obscure  the  clear  principles  which  find  an  expression  in  the 
codes.  ^ 

§  493.  *  602.  Additional  Cases.  In  an  action  upon  a  promis- 
sory note,  the  defendant,  an  accommodation -maker,  pleaded  the 
defence  of  payment  by  the  payee,  and  on  the  trial  proved,  under 
objection,  a  delivery  of  lumber  by  said  payee  to  the  plaintifif,  and 
the  receipt  thereof  by  him  in  full  satisfaction  of  the  demand. 

general  demurrer;  but  if,  instead  of  de-  reserving  such  objections  nntil  the  close 
marring,  the  plaintiff  went  to  trial  on  that  of  the  trial.  I  am  of  opinion,  that,  when 
issue,  it  was  always  held  to  pat  him  to  that  coarse  is  taken,  the  party  must 
proof  of  his  cause  of  action.  Starkie  on  stand  upon  the  pleadings  and  evidence 
£v.  140 ;  2  PhiL  Ev.  Cow.  &  U/s  ed.  together ;  that  the  judgment  must  be  such 
168;  1  Ch.  H.  (Springfield  ed.  1844)  as  the  whole  case,  pleadings  and  evidence 
433;  Meyer  v.  McLean,  2  Johns.  183;  united,  demands;  and  that  it  would  be 
Kush  V.  Cobbett,  2  Johns.  Cas.  256,  per  the  duty  of  the  court,  under  §  176,  to  dis- 
Raddiff  J.  ...  I  think,  therefore,  that  regard  defects  in  the  pleadings  not  before 
under  the  strictest  rules  of  special  plead-  noticed,  or  to  order  the  required  amend- 
ing, the  first  defence  of  the  answer,  if  not  ments  under  §§  170,  173.  If,  however, 
objected  to  as  insufficient  before  trial  by  the  case  should  be  such  as  to  satisfy  the 
demurrer,  would  always  have  been  held  court  that  neither  party  had  been  misled 
sufficient,  on  the  trial,  to  put  in  issue  the  by  defects  in  the  pleadings,  it  should  be 
cause  of  action  ;  and  that,  in  view  of  the  disposed  of  under  §  169." 
provisions  of  the  code  in  reference  to  ^  Even  though  the  general  issue  nil 
the  construction  of  pleadings,  the  referee  debet,  when  improperly  pleaded  in  debt 
erred  in  holding  that  the  defendants  had  upon  a  specialty,  might  be  reached  by  a 
admitted  the  indebtedness  of  the  corpo-  general  demurrer,  it  is  very  clear  that  the 
ration,  when  they  expressly  denied  it.  Jirst  defence  in  the  case  above  mentioned 
There  are,  I  think,  much  stronger  rea*  was  not  demurrable  upon  any  true  con- 
Bons  now  for  holding  such  an  answer  suf-  struction  of  the  provisions  found  in  the 
fi'ient,  on  the  trial,  to  put  the  question  of  codes.  It  was  an  attempted  denial,  and  it 
indebtedness  in  issue  than  there  were  actually  contained  denials :  its  real  de- 
when  the  decisions  were  made  to  which  feet  was  that  it  denied  th»  legal  conclu- 
I  have  referred.  Parties  are  now  pro-  sion  from  the  facts  alleged  by  the  plaintiff, 
vided  with  short  and  cheap  methods  by  and  not  the  facts  themselves.  The  only 
motion  to  compel  defective  pleadings  to  proper  mode  to  correct  it  would  have 
be  amended,  stricken  out,  or  that  judg-  been  a  motion.  All  that  was  said  of  its 
ment  be  pronounced  npon  them  summa-  resemblance  to  nil  debet  was  utterly  out- 
rily ;   and  they  can  have  no  excuse  fur  side  of  the  questions  before  the  court. 

46 
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The  New  York  Court  of  Appeals,  after  holding  that  the  answer 
was  good,  and  that  under  a  defence  of  payment  the  defendant 
may  prove  a  payment  in  cash  or  in  any  other  manner,  added: 
^^  If  the  particulars  of  the  transaction  between  the  payee  and  the 
plaintiff  were  not  sufficiently  disclosed  by  the  answer,  the  plain- 
tiff's remedy  was  a  motion  under  §  160  of  the  code.  He  could 
not  accept  the  plea,  and  go  to  trial  upon  it,  and  then  interpose 
the  objection  for  the  first  time  that  it  was  not  sufficiently  de- 
scriptive of  the  particulars  relied  on  as  constituting  payment."^ 
In  Chamberlain  v.  Painsville,  etc.  R.  R.,'"^  the  Supreme  Court  of 
Ohio  applied  the  rule  sanctioned  by  Simmons  v.  Sisson  to  an 
answer  equally  faulty  with  the  one  in  the  latter  case  in  its  denial 
of  legal  conclusions  rather  than  of  issuable  facts.  The  action 
being  upon  a  promissory  note,  the  answer  was,  ^'  That  the  said 
note  in  said  petition  mentioned  was  and  is  wholly  without  con- 
sideration, and  void/*  No  motion  was  made  to  compel  mors 
specific  averments,  and  the  parties  went  to  trial.  The  court, 
after  saying  that  the  defendant  might  have  been  required  to 
make  the  defence  more  definite  and  certain,  added:  ** Under 
the  broad  issue  thus  chosen  by  the  parties,  any  evidence  would 
have  been  admissible  which  tended  to  impeach  or  sustain  tiie 
consideration  of  the  note."  The  answers  in  this  case  and  in 
Simmons  v.  Sisson  closely  resembled  each  other  in  their  defects 
and  in  their  violation  of  the  principles  of  pleading  introduced  by 
the  codes.  In  both,  the  defendants  designed  to  raise  an  issue  of 
fact  which  would  go  to  the  whole  cause  of  action.  The  defect 
was  not  a  misconception  of  the  defence,  nor  a  reliance  on  maiteis 
which  constituted  no  defence ;  it  was  only  an  imperfect  manner 
of  stating  a  defence  which  was  in  itself  perfect.  Under  a  true 
construction  of  the  codes,  neither  of  these  answers  was  demur- 
rable. If  the  plain  distinction  established  by  the  statutes  is 
to  be  preserved,  it  is  clear  that  a  motion  to  make  the  plead- 
ing more  definite  and  certain  is  the  only  mode  of  curing  defects 
of  this  kind.  I  am  aware  that  demurrers  have  been  sustained 
to  such  defences,  on  the  ground  that  they  were  conclusions 
of  law,  and  not  allegations  of  fact;  but  the  courts  have  some- 
times overlooked  the  distinctions  in  this  respect  created  by  the 
legislature. 

1  Farmers'  &  Cit.  Bk.  v.  Sherman,  33         ^  Chamberlain  r.  Painefrina  &  E  B* 
N.  Y.  69,  79.  Co.,  15  Ohio  St  225,  251. 
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§  4M.  *  603.  Doctrine  that  Defects  of  Sabetance  are  waived  by 
Failure  to  demtur.  I  repeat,  the  doctrine  would  be  an  anomaly  that 
an  answer  may  be  demurrable  because  it  fails  to  set  up  any  defence 
or  counter-claim,  and  still  become  a  sufBcient  pleading  so  as  to 
admit  proof  of  the  defence  or  counter-claim  from  the  plaintiff's  neg- 
lect to  demur  or  to  object  in  some  other  manner  prior  to  the  trial. 
This  proposition  has,  nevertheless,  been  expressly  sanctioned  by 
the  courts  in  certain  cases,  although  it  is  not  supported  by  the 
weight  of  judicial  authority,  and  is  certainly  not  sustained  by 
principle.^  Roback  v.  Powell  ^  is  an  example  of  these  decisions. 
This  case  goes  farther  than  any  of  those  before  cited,  and  cer- 
tainly farther  than  the  rule  invoked  will  warrant.  A  counter- 
claim is  an  independent  cause  of  action,  in  which  the  defendant 
becomes  the  actor,  and  assumes  the  character  of  a  plaintiff.  The 
occasions  and  purposes  in  and  for  which  it  may  be  set  up  are 
carefully  prescribed,  and  it  was  conceded  that  this  answer  did 
not  come  within  the  statutory  definition.  If  the  decision  be 
correct,  on  the  same  principle  it  ought  to  be  held  that  a  de- 
fendant waives  all  objection  to  the  sufficiency  of  a  complaint  or 
petition  which  does  not  state  facts  constituting  a  cause  of  action, 
when  he  answers  it  and  goes  to  trial. 

§  495.    *  604.    Idberal  Role  of  Construction  not  always  Followed. 

Notwithstanding  this  array  of  cases  in  which  the  liberal  rule  of 
construing  the  pleadings  has  been  sometimes  pushed  even  to  an 
unwarrantable  extreme,  there  are  others  in  which  the  courts  have 
entirely  disregarded  the  doctrine,  have  overlooked  their  own 
precedents,  and  have  gone  to  as  great  a  length  in  the  opposite 
direction.  In  Manning  v.  Tyler,  an  action  was  brought  upon 
a  promissory  note  against  R.  as  maker,  and  T.  as  indorser.^ 

^  ^See  note  on  Waiver  of  Defects  of  ter-claim  having  been  excluded,  the  So- 

Substance,  p.  605.^  preme  Court  of  Indiana  held,  upon  the 

'  Roback  v.  Powell,  36  Ind.  515,  516.  defendant's  appeal,  that  as  the  action  was 

The  action  was  upon  an  injunction  bond  on  a  contract,  and  the  counter-claim  was 

given  bj  Mrs.  Roback.     The  injunction  for  an  alleged  tort,  the  latter  was  in  every 

had  restrained  the  plaintiff  from  taking  way  improper,  and  could  not  be  sustained 

down  a  house  which  stood  upon  her  land,  had  it   been  properly  objected  to ;    but 

She  pleaded,  1,  a  general  denial,  and,  2,  as  that  all  objection  to  it  had  been  waived 

a  counter-claim,  that  Powell  entered  upon  by  the  replying  and  going  to  trial,  and 

her  land  in  her  possession,  and  tore  down  therefore   the    evidence    in    its   support 

her  house,  and  carried  the  same  away,  to  should  have  been  received, 
her  damage  S2,000,  for  which  sum  she         '  Manning  v.  Tyler,  21  N.  Y.  567.    See 

demanded  judgment.    The  plaintiff    re-  also  Gaston  v.  McLeran,  3  Ore.  389,  391 ; 

plied  by  a  general  denial,  and  went  to  Taggart  v.  Risley,  3  Ore.  306;  Freitag  r. 

trial   All  evidence  in  support  of  the  coun-  Burke,  45  Ind.  38,  40. 
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Although  the  answer  of  the  defendants  was  held  to  be  friTolous, 
yet  the  dissenting  opinion  of  Mr.  Justice  Denio,  rather  than  that 
of  the  court,  seems  to  express  the  rule  established  bj  the  code. 
The  deficiencies  in  this  answer  were  certainly  no  greater  than 
those  in  other  pleadings  to  which  the  liberal  mode  of  constrac- 
tion  had  been  applied  by  the  same  court.  The  pleader  did 
allege  something  more  than  the  broad  conclusion  that  the  note 
was  usurious,  and  the  criticism  of  the  court  in  this  respect  was 
without  foundation  in  fact:  he  detailed  the  issuable  facts  with 
such  minuteness  and  certainty,  that  no  one  could  be  misled  as  to 
the  exact  nature  of  the  defence.  The  narrative  was  undoubtedly 
incomplete,  and  it  should  have  been  perfected  upon  the  plaintiff*8 
motion;  but  this  is  all  that  can  be  objected  to  it.  The  court 
may  have  been  unconsciously  influenced  in  their  decision  by  a 
feeling  of  distaste  for  the  defence  of  usury,  and  thus  led  to 
apply  a  stricter  rule  of  construction  than  they  would  have 
enforced  in  respect  to  other  defences. 

§  496.  *  605.  Case  of  Lefler  v.  Field.  The  case  of  Lefler  V. 
Field  ^  is  in  yet  stronger  contrast  with  the  general  course  of 
authorities,  and  with  the  express  requirement  of  the  codes  that 
the  pleadings  must  be  construed  liberally  with  a  view  to  substan- 
tial justice  between  the  parties,  and  not  adversely  to  the  pleader. 
The  action  was  for  the  price  of  barley  bargained  and  sold.  The 
answer  set  up  that  the  barley  was  contracted  for  by  an  agent  of 
the  defendants,  who  agreed  to  buy  it  if  it  was  good  and  mer- 
chantable; that  the  plaintiff  represented  said  barley  to  be  a 
good,  first  quality,  merchantable  article;  that  the  agent  relied 
on  such  representations ;  that  the  barley  was  not  merchantaUe, 
which  fact  was  known  to  the  plaintiff,  and  therefore  the  defend- 
ants refused  to  accept  the  same.  No  demurrer  was  interposed, 
nor  Liotion  made ;  and  the  parties  went  to  trial  on  the  pleadings 
as  they  stood.  The  Court  of  Appeals  held  that  no  evidence 
was  admissible  to  establish  the  defence;  that  the  answer  did 
not  allege  a  defence  of  fraud,  since  it  omitted  to  state  two  neces- 
sary elements  thereof:  (1)  that  the  plaintiff  made  the  representa- 
tion with  the  intent  to  deceive,  and  (2)  that  the  defendants  or 
their  agent  were  in  fact  deceived. 

§  497.  *  606.  Pleadings  by  Joint  Defendants.  When  two  or 
more  defendants  are  sued  and  unite  in  one  responsive  pleading, 

1  Lefler  v.  Field,  52  N.  Y.  621.    Compare  Hatchina  v.  CasOe,  48  CaL  152. 


PARTIAL  DEFENCES. 


725 


it  must  be  good  as  to  each  and  all  of  these  parties,  or  it  will  be 
wholly  bad.^  This  is  the  rule  which  prevails  almost  universally. 
Thus,  if  the  defendants  join  in  an  answer  which  on  demurrer 
proves  to  be  insufficient  as  to  one,  it  will  be  adjudged  bad  as  to 
all ;  but  the  result  will,  of  course,  be  otherwise  if  they  plead  the 
same  answer  separately.^  On  the  same  principle,  if  two  or  more 
defendants  unite  in  a  demurrer  to  the  complaint  or  petition,  and 
a  good  cause  of  action  is  stated  against  one  or  some  of  them,  the 
demurrer  will  be  wholly  overruled.^  The  rule  is  extended  by 
analogy  to  pleadings  containing  two  or  more  separate  defences  or 
causes  of  action.  If  a  demurrer  is  interposed  to  an  entire  answer 
containing  two  or  more  separate  defences,  or  to  an  entire  com- 
plaint containing  two  or  more  causes  of  action,  it  will  be  over- 
ruled if  there  is  one  good  defence  or  one  good  cause  of  action.^ 
In  an  action  for  a  joint  and  several  tort  against  several  defend- 
ants, where  the  answer  of  one  is  a  complete  justification  of  the 
alleged  wrong  as  to  all,  and  the  others  either  suffer  a  default  or 
plead  different  defences,  if  the  issues  raised  by  this  answer  are 
found  against  the  plaintiff,  the  verdict  will  operate  for  the 
benefit  of  all  the  defendants,  and  he  cannot  recover  a  judg- 
ment against  those  even  who  made  default.^ 

§  49a  *  607.  Partial  Defenoea.  It  was  an  inflexible  rule 
nnder  the  common-law  system  that  every  plea  in  bar  must  go 
to  the  whole  cause  of  action,  and  must  be  an  entire  answer 
thereto  on  the  record:  with  pleas  in  abatement  the  rule  was 
different,  for  they  did  not  purport  to  answer  the  cause  of 
action.  The  spreading  of  a  partial  defence  upon  the  record 
was  unknown.  Whenever  such  defences  were  to  be  relied 
upon,  —  as,  for  example,  mitigating  circumstances,  —  they  were 
either  proved  under  the  general  issue,  or  under  a  special  plea 
setting  up  a  complete  defence  which  the  pleader  knew  did  not 


1  [Whitcomb  r.  Hardy  (1897),  68 
Minn.  265,  71  N.  W.  263  J 

s  Morton  v.  Morton,  10  Iowa,  58. 

s  McGonigal  v.  Colter,  32  Wis.  614 ; 
Webster  v.  Tibbits,  19  Wis.  438. 

^  Jeffersonville,  M.  &  I.  R.  Co.  v.  Van- 
cant,  40  Ind.  233 ;  McPhail  o.  Hyatt,  29 
Iowa,  137 ;  Modlin  v.  N.  W.  Tump.  Co., 
48  Ind.  492;  Excelsior  Draining  Co.  v. 
Hrown,  47  Ind.  19;  Towell  r.  Pence,  47 
Ind.  304;  Dayidson  v.  King,  47  Ind.  372; 


Washington  Tp.  v.  Bonnej,  45  Ind.  77; 
Silyers  v.  Junction  R.  Co.,  43  Ind.  435, 
442-445.  See  also  Bruce  v.  Benedict,  31 
Ark.  301 ;  Ererett  t*.  Wajmire,  30  Ohio 
St.  308;  Nichol  v.  McCallister,  52  Ind. 
586;  Roberts  r.  Johannas,  41  Wis.  616. 
See  also  §  *  577,  ante. 

»  Williams  t;.  McGrade,  13  Minn.  46. 
See  also,  to  the  same  effect,  Devyr  v. 
Schaefer,  55  N.  T.  446. 
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exist.  The  code  has  certainly  abolished  this  doctrine  and  the 
practice  based  upon  it.  Several  features  of  the  new  procedure 
are  utterly  inconsistent  with  it.  In  the  first  place,  the  general 
or  special  denials  of  the  code  are  not  so  broad  as  the  general 
issues  of  the  common  law  most  in  use  had  become;  and,  as  will 
be  particularly  shown  in  the  following  section,  they  admit  of  no 
evidence  not  in  direct  answer  to  the  plaintiff's  allegations.  In 
the  second  place,  the  verification  of  pleadings  introduced  by  the 
codes  cuts  off  all  averment  of  fictitious  defences.  In  the  third 
place,  the  statute  expressly  authorizes  the  defendant  to  set  forth 
^^  as  many  defences  as  he  may  have ; "  and  this  has  been  yery 
properly  construed  as  a  direct  permission,  and  even  requirement, 
to  plead  partial  as  well  as  complete  defences.^  Notwithstand- 
ing this  express  statutory  provision,  there  has  been  some  conflict 
of  opinion  among  the  courts  in  respect  to  the  pleading  of  miti- 
gating facts  and  circumstances.  Certain  judges  have  found  it 
impossible  to  forget  the  technical  methods  of  the  old  procedure, 
and  have  seemed  determined  to  treat  them  as  still  existing  in 
full  force  and  effect;  while  others  have  readily  adopted  the  spirit 
as  well  as  the  letter  of  the  reformed  system.  I  shall  therefore 
postpone  the  discussion  of  this  particular  subject  —  the  plead- 
ing of  mitigating  circumstances  —  until  the  sections  are  reached 
which  treat  of  the  "general  denial "  and  of  "new  matter." 

§  499.     *  608.     Partial    Defences    ahould   be    pleaded    as    audi. 

While  partial  defences  are  to  be  pleaded,  it  is  well  settled  that 
they  must  be  pleaded  as  such.  If  a  defence  is  set  up  as  an  an- 
swer to  the  whole  cause  of  action,  while  it  is  in  fact  only  a  partial 
one,  and  even  though  it  would  be  admissible  as  such  if  properly 
stated  on  the  record,  it  will  be*  bad  on  demurrer:  the  facts  al- 
leged will  not  constitute  a  "  defence ; "  which  word,  when  Hum 
used  alone,  imports  a  complete  defence.'  The  practical  result 
of  this  doctrine  is,  simply,  that  the  pleader  must  be  careful  to 
designate  the  defence  as  partial;  he  must  not  content  himself 
with  simply  averring  the  facts  as  in  an  ordinary  case,  as  if 
they  constituted  a  full  answer  to  the  cause  of  action,  but  be 
must  expressly  state  that  the  defence  is  partial.     In  the  absence 

1  CCoyle  r.  Ward  (1901),  167  N.  Y.  Saving  Co.  v.  Harris  (1895).  149  Ind.  2W, 

240,  60  N.  E.  596.^  40  N.  E.  1072.    See  also  Bowman  r.  For 

'^  [^Breyfogle  v.  Stotsenbarg  (1897),  148  Mfg.  Co.  (1895),  96  la.  188,  64  K.  W.  7!^ 

Ind.  552,  47  N.  E.  1057;  United  States  consiraing  the  Code,  §  2682-3 


PARTIAL   DEFENCES.  727 

of  such  statement,  it  will  be  asBumed  that  he  intended  the  de- 
fence to  be  complete.' 

§  500.  *  609.  CrlUolam  of  ForBBoiug  Rnle.  This  rule  seems  to 
be  well  established,  but  it  is  certainly  one  which  may  often  work 
injustice.  It  is  a  remnant  of  the  old  system,  and  does  not  har- 
monize with  the  central  desig;n  of  the  new,  which  ia  to  elicit  the 
truth  and  to  decide  controversies  upon  all  the  actual  facte.  When 
the  defendant  has  set  up  a  defence  as  if  to  the  entire  cause  of 
action,  which  is,  however,  only  partial,  and  when,  if  described 
as  partial,  it  would  have  been  perfectly  regular,  the  plaintiff 
could  not  be  prejudiced  by  allowing  it  to  stand  for  what  it  is 
worth  aa  a  partial  defence.  He  bnows  that  it  is,  in  fact,  par- 
tial, for  the  very  objection  MSUTneg  that  knowledge.  If  accurately 
named,  be  would  be  obliged  to  meet  and  answer  it  on  the  trial ; 
and  he  would  only  be  compelled  to  make  the  same  preparation  if 
it  were  suffered  to  remain  on  the  record,  and  to  fulfil  its  intended 
purpose.  In  short,  the  plaintiff  could  not  be  misled  by  such  a 
proceeding;  and  to  strike  out  the  pleading  alt(^ether  would,  if 
its  allegations  were  true,  be  depnving  the  defendant  of  certain 
relief  to  which  he  was  in  justice  entitled.  I  repeat,  the  rule  is 
nothing  but  a  remnant  of  the  ancient  technicality,  the  old  devo- 

'  FiCiaimmotiB  ■>.  Citj  F.  Ins.  Co.  o{  the  code.    If  a  party  has  a  pHrtinI  defence 

Hew  Haven,  18  Wis.  334  ;  Trasler  v.  Soel-  to  an  action,  he  should  eec  it  np,  and  rely 

sod's  Adm.,  S9  Ind.  96 ;  Sajrea  v.  Link-  on  it  as  such,  and  not  as  a  complete  aad 

hart,  25   Ind.  145;  Conger  v.  Parker,    29  entire   defence."     See   also,  to  the  same 

Ind.  SBO;  Stone  r.  Lcwcnan.  25  Ind.  97;  effect,  Adkiiia  t'.  Adkins,  49  Ind.  12,  IT; 

Saodera  r.  Sandera,  39  lod.  207;  Yancy  AUen  it.  liandolph,  48  Ind.  496;    AWord 

V.  Teter,  39  Ind.  305;  Boaslog  n,  Garrett,  t>.  Esaner,  45  Ind.  136;  Curran  v.  Canto, 

39  lad.  338;  Sammenu.  VaQghan,35liid.  40    Ind.    473;    Jauknoo  t'.  Fosbender,  49 

S23,  and  cases  cited.     In  FitaimmonB  c.  Ind.  305;  Beeson  t>.  Howard,  44  Ind.  413, 

Cit;  F.  Ina.   Co.,  tapra,  it   was   said   bj  41B ;  Gulick  v.  Connely,  42  Ind.  134,  136. 

Cole  J.,  at  p.  240;  "The  appellant  con-  But  this  role  does  not  extend  to  an  an- 

tends  that,  if  this  answer  is  not  good  as  swer  simply  pleailing  a  set  off  less  than 

a  total  defence,  it  is  good  aa  a  partial  d»-  the  ptainCilTs  demand,  since  a  set.ofT   it 

fence  to  the  action.    The  difficulty  with  not   strictly    a   defence.     Mnllendore    v. 

this  position  is  that  this  answer  professett  Scott,  45  lud.  113;   Dodge  b.  Dunham, 

and  assames  to  answer  the  entire  causa  41  Ind.  1!>6.    See  also,  as  examples  of  Che 

of  action.    It  is  not  relied  on  aa  a  partial,  rale  stated  in  the  text,  Jones  f.  Frost,  51 

bat  as  a  complete  defence,  ntid  we  have  Ind.   63  ;   McMahan  v.  Spinning,  51    id. 

aeen  that  far  this  purpose  it  la  insufficient.  187;  Keller  c.  Boatman,  49  id.  104;  Tnt- 

Noff,  under  the  old  sjstem,  when  a  plea  nam    v.  Tennyson.  50    id,  456 ;   Peet    v. 

professed  in  its  commencement  to  answer  O'Brien,  S  Neb.  360;  I'eck  u.  Parchiu,  52 

the  whole  cause  of  action,  and  afterwards  Iowa,  46 ;  McDaniel  u.  Pressler.  3  Wash. 

answered  only  a  part,  the  whole  plea  was  G3G  ;  Thompson  v.  Halbert,  109  N.  Y.  329 ; 

bad.     This  rale   whs  elementary ;    and,  Shonla  v.  Terre  Hants  &  I.  Ky.  Co.,  131 

npon  general   principles,  we  do  not  see  Ind.  3-3B;  lodianapulis,  E.  R.  &,  fi.  W.  It. 

why  it  is  not  applicable  to  pleadings  nndei  Co.  v.  Hyde,  123  lad.  ISS. 
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tion  to  external  forms  of  logical  precision  which  marked  the 
common-law  procedure,  and  which  made  it  anything  but  a 
practical  means  of  eliciting  and  applying  the  truth  in  judicial 
controversies. 

SECTION  THIRD. 

THE  DEFENCE  OF  DENIAL. 

§  501.  *  610.  Speciea  of  Denial  The  various  species  of  denial 
provided  for  in  the  codes  are  "general"  or  "specific,"  and  posi- 
tive or  a  denial  of  "  knowledge  or  information  of  the  matter  suffi- 
cient to  form  a  belief.''  In  most  of  the  codes,  it  is  expressly 
permitted  that  the  denials  may  be  either  "general"  or  "specific." 
In  a  few,  no  provision  is  in  terms  made  for  the  general  denial 
and  only  those  that  are  "specific  "  or  "special"  are  mentioned. 
In  one  or  two,  the  language  simply  speaks  of  "a  denial"^ 
According  to  a  large  majority  of  the  codes,  the  denial,  whether 
general  or  specific,  may  be  either  positive,  or  a  denial  of  "knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;"  but  in  a 
very  few  of  them  the  latter  form  is  omitted.  The  defendant  is 
universally  allowed  to  deny  only  -such  allegations  of  the  com- 
plaint or  petition  as  he  controverts,  and  this  permission  is  usually 
given  whether  he  employs  the  "general  "  or  the  "specific"  form 
of  denial ;  but  in  the  latest  revision  of  the  Iowa  Code  [1897],  it 
is  said  with  more  accuracy  that  the  general  denial  must  be  "^of 
each  allegation  of  the  petition,"  while  the  specific  denial  is  to  be 
"of  each  allegation  of  the  petition  controverted  "  by  him. 

1  In  Minaesota,  although  the  code  is  the  same  as  that  in  New  Yo^  expnsElT 

silent  respecting  the  general  denial,  and  authorized  the  general  denial,  the  geoeni 

speaks  only  of  "  a  denial  of  each  allega-  denial  in  the  ordinary  form,  as  used  ia 

tion,"  it  is  settled  hy  repeated  decisions  other  States,  is  held  to  be  a  nullity,  wbA 

that  the  ordinary  form  of    the  general  an  answer  containing  it  wiU  be  stnick  oat 

denial  is  a  compliance  with  the  statute,  as  sham :  an  altogether  different  coDstrw* 

and  is  entirely  proper :  hence  the  general  tion  is  placed  upon  the  language  of  tlM 

denial  is  in  constant  use  in  that  State ;  statute  from  that  giren  in  any  other  State, 

and  such,  I  believe,  is  the  practice  in  most  Schehan  v,  Malone,  71    N.  C.  440.  443; 

of  the  States.    Leyde  v.  Martin,  16  Minn.  Flack  v.  Dawson,  69  N.  C.  42  ;  Woodr  e. 

88 ;  Becker  V.  Sweetzer,  15  Minn.  427, 434 ;  Jordan,  69  N.  C.  189,  195.     In  Cnliibrais 

Kingsley  v.  Oilman,  12  Minn.  515,  517 ;  and  a  few  other  States,  the  general  denial 

Bond  V.  Corbet,  2  Minn.  248 ;  Caldwell  v. .  is  not  permitted  when  the  oomplaiDt  or 

Brug^erman,  4  Minn.  270 ;    Starbuck  v.  petition  is  verified ;  in  such  a  caae,  ther»> 

Dunklee,  10  Minn.  1 73  ;  Montour  v.  Pnrdy,  fore,  a  general  denial  raises  no  mae,  aad 

11    Minn.  401.     On  the  other  hand,  in  will  be  struck  out  on  motioo.    BBOpfet 

North  Carolina,  notwithstanding  that  the  Hagar,  52  Cal.  171. 
language  of  the  code,  which  is  exactly 
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§  503.  *  611.  Ontllne  of  PropOMd  TrMtmnnt.  In  actual  prac- 
tice, the  "general  denial,"  wherever  permitted,  is  only  employed 
when  the  defendant  desires  to  put  the  whole  complaint  or  peti- 
tion in  issue,  and  "specific  "  denials  when  he  wishes  to  take  issue 
merely  with  certain  allegations  thereof.  It  is  very  plain,  that  in 
the  former  case  the  "general  denial,"  in  its  hrief  and  comprehen- 
sive form,  is  as  efficacious  as  a  particular  traverse  of  each  aver* 
ment  separately.  Nothing  is  gained  by  filling  the  record  with 
specific  denials,  when  one  sweeping  denial  of  the  entire  pleading 
will  answer  the  same  purpose  and  admit  the  same  proofs.  I 
shall  distribute  the  subject-matter  of  this  section  under  the  fol- 
lowing beads,  assuming  in  the  first  instance,  for  convenience  of 
the  discussion,  that  the  denial  is  "  positive : "  I.  The  form  of  the 
"general  denial,"  and  of  the  "specific  denials;  "  II.  The  nature 
of  "specific  denials,"  and  what  issues  they  raise;  III.  Allega- 
tions admitted  by  omitting  to  deny ;  IV.  Denials  in  the  form  of 
negatives  pregnant;  V.  Argumentative  denials,  and  specific  de- 
fences equivalent  to  the  general  denial;  VI.  General  denial  of 
all  allegations  not  otherwise  admitted  or  explained;  VII.  What 
allegations  must  be  denied,  — issuable  facts,  and  not  conclusions 
of  law;  VIII.  Denials  of  ioforraation  or  belief,  when  proper, 
and  their  effect;  IX.  What  can  be  proved  under  denials  either 
general  or  specific;  X.  Some  special  statutory  rules  in  reference 
to  denials. 

§  503.  •  612.  Same  Subject.  The  discussion  which  follows,  and 
the  prscticat  rules  deduced  therefrom,  are  based  in  the  first  place 
upon  the  assumption  that  the  denials,  whether  general  or  specific, 
are  positive  in  t^eir  nature.  The  conclusions  which  are  reached 
apply,  however,  with  equal  force  and  effect,  to  those  cases  in 
which  the  denials  are  of  information  or  belief.  The  only  object 
of  the  latter  form  is,  that  the  defendant  may  be  enabled  to  put 
the  plaintiff's  allegations  in  issue  when  he  is  obliged  to  verify  his 
answer,  and  cannot  do  so  from  his  own  personal  knowledge: 
the  effect  and  efficacy  of  the  traverse  are  not  diminished  nor  in 
any  manner  altered  by  the  use  of  this  method  when  it  ia 
properly  employed. 

§  904.  *  61S.  Bztvraal  Fotm  of  D«tilala,  Oeneral  and  SpeciSo. 
Under  the  common-law  83rstem  there  were  several  distinct  species 
of  the  "general  issue  "  and  of  particular  traverses,  each  appro- 
priate  to  and  only  to  be  used  in  some  one  of  the  different  forms 
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of  action,  or  to  put  in  issue  certain  classes  of  allegations;  but  all 
these  have  been  abolished  in  the  reformed  procedure.     One  fotm 
of  the  general  denial  is  sufficient  for  all  actions  and  for  all  issaes; 
and  although  it  may  undergo  slight  and  unimportant  variations, 
it  is  substantially  the  same  in  all  the  States,  and  in  the  hands  of 
all  members  of  the  bar.     The  material  averment,  modified  doubt- 
less in  its  phraseolog}',  is  that  the  defendant  ^  denies  each  aini 
every  allegation  of  the  complaint  or  petition."    The  form  in 
common  use  is,  ^^The  defendant,  for  answer  to  the  complaint 
herein,   denies  each  and  every  allegation  thereof."^     It  is  of 
course  impossible  to  describe  the  forms  of  any  specific  denial. 
From  its  very  name  and  nature,  it  is  the  special  traverse  of  some 
particular  averment  found  in  the  plaintiff's  pleading,  and  must 
therefore  depend  to  a  very  great  degree  upon  the  matter  and 
shape  of  the  statement  which  is  thus  controverted.     How  far  it 
should  merely  follow  and  negative  the  exact  language  of  the 
aUegation  to  which  it  is  directed,  will  be  considered  under  the 
subsequent  head  of  the  section  which  treats  of  denials  in  the  form 
of  a  negative  pregnant.^    It  will  there  be  shown  that  such  an 

^  This  form  is  slightly  varied  in  the  In  State  ex  rel.  v.  Batte  Water  Ca 

standard  text-books  upon  pleading,  and  (1896),  18  Mont.   199,  44   Pac  966,  tfas 

in  the  actual  practice  of  the  bar :  but  this  court  said :  **  We  shall  follow  the  Csli- 

is  entirely  sufficient ;  any  additional  mat-  fomia  cases,  and  hold  that  the  statatoiy 

ter  would  be  superfluous.    Examples  of  form  of  denial  was  the  only  one  to  be 

irregular   forms    held    to    be    sufficient,  sustained."    To  the  same  effect  see  Boso- 

Moen  V.  Eldred,  22   Minn.   538;    Jones  ter  v.  Loeber  (1896),  18  Moiit.372,46FSK. 

V.  Ludlum,   74   N.    Y.  61 ;    Brothington  560. 

V.  Downey,   21    Hun,  436;    Hoffman   v.  The  alleged  insufficiency  of  a  geDOiI 

Eppers,  41  Wis.   251 ;    but    an   answer  denial  cannot  be  raised  for  the  first  tuM 

"  that  no  allegation  of  the  complaint  is  on  appeal :  King  r.  Pony  Gold  Min.  Co. 

true,"    is  wholly  nugatory,  —  raises  no  (1903),  28  Mont.  74,  72  Pac.  309. 

iBSue.  A  general  denial  is  not  rendered  \md  bj 

[^The  following  variations  have  been  immaterial  matter  alleged  in  conoectioii 

held  sufficient.    A  denial  of  "each  and  therewith:  Ralya v.  Atkins (1901),  157 bd. 

every  allegation  of  new  matter: "  City  of  331,  61  N.  E.  726.] 

Crete  v.  Hendricks  (1902),  Neb.,  90  N.  W.  ^  [^«  a  denial  of  the  very  words  of  the 

215;  a  denial  of  '*all  the  allegations  of  allegations  of  the  petition,  without  dc&r- 

each  paragraph  of  both  counts  of  the  peti-  ing  their  substance  and  effect,  teodeit  no 

tion  :"  Ocean  Steamship  Co.  V.  Anderson  issue:"    Knight    r.    Denman   (1902), 64 

(1900),  112  Ga.  835,  38  S.  £.  102;  an  an-  Neb.  814,90  N.  W.  863.     It  is  not  neres- 

swer  that  defendant  "  states  and  alleges  sary  that  a  traverse  shoold  be  exproned 

that  he  denies   each   and   every  allega-  in    negative    words:    Stetson    r.  Briggi 

tion  of  the  petition : "  Reiss  v.  Argubright  (1896),  114  Cal.  511,  46  Pftc.  603;  Gks- 

(1902),  Neb.,  92  N.  W.  988;    an  answer  cross  i^.  Evans  (1894),  Ariz..  36PK.SIS. 

that  defendants  "  say  that  they  deny  each  See  also  State  ex  rel,  v.  Adams  (1901), 

and  every  allegation:"  Town  of  Denver  161  Mo.  349,  61  S.  W.  894. 

V.  Spokane  Falls  (1893),  7  Wash.  226,  34  Where  suit  is  brought  on  a  note  part- 

Pac.  926.  ble  conditionally,  and  the  defendaiit  deaiei 
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exact  adherence  to  the  text  of  the  adverse  averment  may  he 
dangerous,  as  the  result  may  be  an  admission  of  the  substantial 
fact  intended  to  be  put  in  issue. 

§  505.  *  614.  iBsnable  Faots  aa  Diatingalalied  from  Evidentiary 
Facta  and  from  Conolnaions.  The  object  of  all  denials  is  to  put 
in  issue  the  allegations  of  the  complaint  or  petition.  As  will  be 
shown  hereafter  under  the  head  of  the  proofs  which  may  be  ad- 
mitted in  support  of  a  simple  denial,  it  is  only  the  issuable  facts 
which  need  to  be  controverted,  and  which  are  in  fact  controverted, 
by  the  defendant's  traverse.  It  frequently,  and  indeed  generally, 
happens  that  the  cause  of  action  depends  upon  the  existence? 
of  a  succession  or  group  of  facts.  Each  of  these  must  be  es- 
tablished in  order  to  make  out  the  right  of  action,  and  all  are 
therefore  ^Mssuable  facts.''  In  addition  thereto,  the  plaintiff's 
pleading  will  often  contain  other  averments  which  must  be 
stated,  but  which  need  not  be  proved  as  stated,  among  which  are 
those  of  time,  place,  number,  quantity,  value,  and  the  like. 
Finally,  it  happens  too  frequently,  that  besides  the  statements 
of  these  strictly  ^'issuable  facts,"  which  are  all  that  the  plead- 
ing should  comprise,  the  plaintiff  has  unnecessarily,  and  in 
a  certain  sense  improperly,  introduced  averments  of  matters 
which  are  really  the  details  of  evidence  from  which  the  ex- 
istence of  the  "issuable  facts"  is  to  be  inferred  by  the  jury 
or  the  court.  It  is  not  always  easy  to  distinguish  in  a  com- 
plaint or  petition  between  the  main  conclusions  of  fact,  — 
the  issuable  or  material  facts,  —  all  and  each  of  which  are  indis- 
pensable to  create  the  right  of  action,  and  the  mere  details  of  evi- 
dence which  must  be  proved  at  the  trial  in  order  to  establish  the 
essential  "issuable  facts;"  and  the  careless  mode  of  pleading 
which  has  grown  up  in  some  States,  contrary  to  the  true  intent 
and  spirit  of  the  reformed  procedure,  results  chiefly  from  a  dis- 
regard of  the  distinction  here  mentioned,  and  is  shown  in  a  con- 
fused admixture  of  evidentiary  matter,  allegations  of  substantial 
facts,  and  conclusions  of  law,  in  the  same  complaint  or  petition. 

§  506.    *  615.    Function  of  the  Specific  Denial.     When  the  series 

of  issuable  facts  which  would  make  up  the  plaintiff's  cause  of 

that  the  conditioDB  have  been  performed,  8.  W.  212.    "A  denial,  though  coupled 

and  specifiea  the  particulars  in  regard  to  with  an  allegation  showing    a    lack   of 

which  there  has  been  non-compliauce,  the  knowledge  of  the  matters  denied,  is  snffi- 

defendant  waives  all  grounds  not  specified :  cient  to  raise  an  issue  : "  Smith  v.  Allen 

Coffin  v.  Black  (1899),  67  Ark.  219,  54  (190i),  63  Neb.  74,  88  N.  W.  155.3 
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action  are  properly  stated,  it  will  frequently  happen,  especially 
if  the  pleadings  are  verified,  that  the  defendant  cannot  deny  them 
all.  Some  of  them  may  be  true,  so  that  an  issue  upon  them  is 
impossible.  But  if  one  or  more  are  not  true,  and  can  therefore 
be  controverted,  and  if  the  existence  of  all  is  indispensable  to 
the  right  of  action,  a  denial  of  that  particular  allegation,  or  of 
those  particular  allegations,  may  be  as  complete  a  defence  as 
though  the  entire  series  was  traversed  and  disproved.  The 
forming  such  an  issue  upon  some  one  or  more  particular  aver- 
ments out' of  the  whole  number  contained  in  the  complaint  or 
petition  is  the  legitimate  and  proper  ofiBce  of  the  '^  special 
denial,"  and  by  its  use  in  this  manner  an  ample  defence  may 
be  placed  upon  the  record.  A  "specific  denial'*  is  therefore  a 
denial  of  some  particular  averment  in  the  complaint  or  petition; 
and  whether  or  not  it  alone  raises  a  material  issue,  and  consti- 
tutes  a  sufficient  defence,  depends  upon  the  question,  whether 
the  particular  allegation  thus  traversed  is  in  itself  essential  to 
the  maintenance  of  the  cause  of  action.^  There  may,  of  course,  be 
several  such  specific  denials  inserted  in  the  same  answer,  directed 
to  distinct  averments  of  the  adverse  pleading,  and  together  con- 
stituting a  defence  differing  from  that  raised  by  the  "general 
denial "  in  the  single  circumstance,  that  by  the  latter  all  the 
issuable  facts  are  put  in  issue,  while  by  the  former  only  a  portioii 
of  them  are  controverted.  As  each  specific  denial  is  aimed  at  a 
particular  averment,  it  should  expressly  and  unmistakably  point 
out  the  statement  of  fact  intended  to  be  traversed;  it  should 
deny  that  allegation  fully  and  explicitly,  so  that  the  plaintiff 
may  be  forced  to  establish  it  by  proofs ;  and  it  should  leave  no 
doubt  as  to  the  matter  at  which  it  is  aimed,  and  as  to  the  issoB 
intended  to  be  made.' 


^  [Where  the  denial  in  an  answer  r^ 
lates  solelj  to  an  averment  which  presents 
no  gronnd  for  relief,  each  denial  will  be 
treated  as  snrplnsage :  Chicago,  etc.  Rj.  Co. 
r.Phmips  (1900),lll  la. 377, 82 N. W. 787. 

In  Bowman  v.  Bowman  (1899),  153 
Ind.  498,  5.5  N.  £.  422,  the  conrt  said :  "  If 
an  allegation  in  the  opposite  pleading  be 
altogether  immaterial,  it  cannot  be  trar- 
ersed;  otherwise  the  object  of  pleading, 
viz.,  the  bringing  the  parties  to  an  issue 
npon  a  matter  or  point  deciBive  of  the 
merits,  would  be  defeated.    And,  upon  this 


ground,  it  is  said,  that  mere  matter  of  aggrsr 
ration,  not  going  to  the  eauae  of  action,  or 
mere  inducement  or  explanatorj  matter,  not 
in  itself  essential  to,  or  the  sofaetanoe  oC  tbe 
case,  should  not  be  traTersed.*^ 

^  [To  den  J  an  arerment  spedfiaSj 
it  must  be  singled  out  and  denied  apezt 
from  others  in  the  same  paragraph  wvh 
which  it  is  connected :  Woronieki  v.  Paris* 
kiego  (1901),  74  Conn.  824,  50  AtL  562. 
See  also  Bojle  v.  McWiUtams  (1897), » 
Conn.  201,37  Atl.  501. 

Where  an  answer  contains  a  deaial  d 
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§  507.  *  616.  Bloatrative  Case.  The  object  of  this  kind  of 
denial,  and  the  roles  which  govern  its  use,  were  accurately 
stated  in  a  recent  case:  *'To  determine  whether  an  allegation 
has  been  properly  denied  or  not,  we  must  examine  the  answer 
to  the  particular  allegation  which  it  is  designed  to  controvert. 
If,  taken  by  itself,  an  issue  is  fairly  made,  and  there  is  no 
admission  inconsistent  with  the  answer,  the  denial  is  suffi- 
cient. •  .  .  Each  denial  must  be  regarded  as  applying  to  the 
specific  allegation  it  purports  to  answer,  and  not  as  forming 
part  of  an  answer  to  some  other  specific  and  entirely  independ- 
ent allegation."^  A  single  case,  an  abstract  of  which  is  placed  in 
the  foot-note,  will  serve  to  illustrate  the  object  and  effect  of  the 
specific  denial.^  As  the  defendant  in  this  action  could  not  con- 
trovert his  signature  to  the  instrument,  the  pleader  evidently 
supposed  that  it  was  impossible  for  him  to  deny  the  execution 
in  the  answer  since  the  pleadings  were  verified;  he  therefore 
traversed  but  one  issuable  fact,  —  the  delivery.  Success  in 
this  issue  was  as  complete  a  defence  as  though  the  execution 


uiy  material  allegation,  a   general   de-  livered  it  to  the  plaintiff,  bnt  that  he  had 

murrer    to  the  entire  answer  cannot  be  some  time  written  and  left  his  name  on  a 

sustained:  Hill  9.  Walsh  (1894),  6  S.  D.  blank  paper,  and  the  plaintiff  had  fraud- 

421,  61  N.  W.  440;  Lee  v.  Mehew  (1899),  alently  added  the  body  of  the  note  over 

8  Okla.  136,  56  Pac.  1046;  City  of  Guthrie  such    signature.     The  jury    rendered  a 

V.  Lumber  Co.   (1897),  5  OUa.  774,  60  verdict  for  the  defendant;  and,  upon  the 

Pac  84.3  plaintiff's  appeal,  the  court  said:    '*The 

^  Raconillat  o.  Rene,  82  Cal.  450, 453,  allegation  in  the  answer  that  the  defend- 

455,   per  Sawyer  J. ;    and    see  AUis    v.  ant  never  gave  the  note  to  the  plaintiff  is 

Leonard,  46  N.  T.  688.  a  denial  of  the  allegation  in  the  complaint 

*  Sawyer  r.  Warner,  15  Barb.  282,  285.  that  the  defendant  made  the  note,  so  far 

The  complaint,  in  an  action  upon  a  prom-  as  making  includes  delivery ;  and  also  of 

issory  note,  alleged   the  making  of  the  the  further  allegation,  that  the  defendant 

note  by  the  defendant,  the  delivery  thereof  delivered  the  note  to  the  plaintiff.    The 

by  the  defendant  to  the  plaintiff,    the  question  to  be  tried  on  these  allegations 

present  ownership  of  the   plaintiff,  non-  was,  whether  or  not  the  note  was  delivered 

payment,  and  indebtedness    of    the    de-  to  the  plaintiff   as  alleged  by  him.  .  .  . 

fendaut  thereon  in  the  amount  specified  The  plaintiff  made  out  this  fact  prima 

therein.    The  answer  merely  denied  that  facie.  .  .  .  But  the  defendant  was  at  lib- 

the  defendant  ever  "  gave  "  the  said  note  erty,  in  support  of  his  side  of  the  issues, 

or  any  other  note  to  the  plaintiff,  and  independent  of  other  modes,  to  prove  facts 

denied  all  indebtedness.    On  the  trial,  the  inducing  a  contrary  presumption,  and,  in 

plaintiff  proved  the  signature  of  the  note  that  way,  overcome  the  presumption  from 

to  be  in  the  defendant's  handwriting,  and  the  plaintiff's  proof ;  and  he  was  entitled 

his  own  possession.    The  body  of  the  in-  to  give  in  evidence  any  facts  calculated  to 

strament  was  in  the  plaintiff's  handwrit-  satisfy  the  jury  by  fair  and  direct  infer- 

ing.    The  defendant  then   proved  facts  ence  that  the  note  was  never  delivered  by 

tending  to  show  that  he  never  executed  him." 
the  instniment  a«  a  note,  and  never  de- 
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had  also  been  disproved.  It  is  plain,  however,  that  the  **  gen- 
eral denial "  might  have  been  pleaded ;  for,  if  the  defence  was 

true,  there  had  never  been  any  execution  or  delivery  of  the  note 
in  the  legal  sense  of  these  terms.  ^ 

§  508.  *  617.  AUegatioiui  Admitted  by  FaUure  to  deny.  All 
the  codes  provide  that  material  allegations  in  the  complaint  or 
petition,  not  controverted  by  a  general  or  specific  denial,  are 
admitted  to  be  true  for  the  purposes  of  the  action.'    It  follows 

^  See    Hig^ns  v.  Germaiiie,  1   Mont,  that  the  note  was  so  negligently  dnwn 

230 ;  also  Van  Dyke  v.  Magnire,  57  N.  Y.  that  the  alteration  coold  be  made  withcet 

429  (denial  of  ralne  alone   in  action  for  exciting  the  suspicions  of  an  ordinaiilj 

labor  and  materials) ;  Dunning  v.  Rum-  pmdent  business  man :    Bank  of  Com- 

baugh,  36  Iowa,  566,  568  (denial  of  exe-  merce  v.  Haldeman  (1900),  109  Kr.  222,58 

cntion  only  in  an  action  on  a  note).    For  8.  W,  587.    In  an  action  to  reooTsr  for 

further  illustrations  of  the  text,  see  Trap-  yalne  of  senrices  rendered,  the  defendaat 

nail  V.  Hill,  31  Ark.  346 ;  Babbage  v.  Sec.  cannot,  under  a  denial  of   their   iralns^ 

Bap.  Church  of  Dubuque,  54  Iowa,  172 ;  prove  that  the  serrices  were  not  rendered, 

Roberts  u.  Johannas,  41  Wis.  616 ;  Miller  but  is  confined  to  proof  of  ralne :  Boddiea 

V.  Brigham,  50  CaL  615 ;  Lowell  v.  Lowell,  v.  Schafer  (1895),  12  Wash.  310,  41  Psc 

55  id.  316.  43.  To  same  effect  see  Galliers  r.  Chicago, 

[Denials  of  specific  allegations :  Juris-  etc.  Ry.  Co.  (1902),  116  la.  319,  89  N.  W. 

dictional  facts,  Aultman  p.  Mills  (1894),  1109.    Under  a  denial  of  title  eTideoce  of 

9  Wash.  68,  36  Pac.  1046 ;  consideration,  abandonment  may  be   given :  Trenskis 

Frank  v.  Jenkins  (1895),  11  Wash.  611,  v.Peard  (1896),  111  CaL  599,44  PSk.246i 

40  Pac.  220 ;  seizin  and  possession,  Ray-  In  Law  Trust  Society  v.  Hogne  (1900), 

mond  V.  Morrison  (1894),  9  Wash.  156,  37  Ore.  544,  62  Pac  380.  the  coart  said: 

37  Pac.  318 ;  signification  of  alleged  slan-  "  A  plea  of  nul  tid  corporation  imposes 

derous  words,  Barr  v.  Birkner  (1895),  44  npon  the  plaintiff  the  bnrden  of  proriiig 

Neb.  197,  62  N.  W.  494;  corporate  exist-  its  corporate  existence,    bat  whether  it 

ence,  Davis  v.  Nebraska  Nat.  Bank  (1897),  should  be  considered  a  plea  in  abatement 

51  Neb.  401,  70  N.  W.  963;  ownership,  or  in  bar  has  been  the  subject  of  mach 

Central  City  Bank  v.   Rice    (1895),    44  controversy.  .  .  .  Snch  plea  does  not  ng- 

Neb.  594,   63  N.    W.  60  ;   execution   of  gest  a  better  writ,  thereby  lacking  one  of 

promissory  note,  Topeka  Capital  Co.  v.  the  essential  elements  of  a  plea  in  absts* 

Remington   (1900),  61   Ran.  6,  59  Pac  ment;  and  as  it  tends  to  defeat,  and  not 

1062;  same,  Kimble  v.  Bunny  (1900),  61  postpone,  the  action,  we  think  the  better 

Kan.  665,  60  Pac.  746 ;  partnership,  Craig  reason  supports  the  theory  that  a  plea  of 

o.  Chipman  (1900),  Ky.,  57  S.  W.  244;  nW  <ie/ corporation  goes  to  the  merits,  and 

title,  Sprigg  V,  Am.  Cent.  Ins.  Co.  (1897),  is  a  plea  in  bar,  and,  this  being  so,  Hogae 

101  Ky.  185,  40  S.  W.  575;  execution,  and  his  wife  did  not  waive  sach  defence  fay 
Marshall  Field  Co.  v.  Oren  Ruffcom  Co.  joining  it  with  a  plea  to  the  merits.** 
(1902),  117  la.  157,  90  N.  W.  618 ;  corpo-  The  execution  and  delivery  of  a  bond 
rate  existence.  Law  Trust  Society  v.  Hogue  sued  on  can  only  be  denied  by  a  pltt  of 
(1900),  37  Ore.  544,  62  Pac.  380;  that  non  est  /actum:  English  r.  Grant  (1897), 
money  is  due,  Parsons  r.  Wright  (1897),  102  Ga.  35,  29  S.  E.  157.] 

102  la.  473,  71  N.  W.  351 ;  that  defend-  ^  QStork  v.  Supreme  Lodge  (1900),  113 
ants  were  and  still  are  doing  business  la.  724,  84  N.  W.  721 ;  Kent  v.  Mnscatiiie, 
under  the  name  of  the  C.  agency,  Nolan  v.  etc.  Ry.  Co.  (1902),  115  la.  383,  88  N.  W. 
Hentig  (1903),  138  Cal.  281,  71  Pac.  440.  935;   Kellar  v.  Pkgan  (1899),  54  S.  C. 

Evidence    admissible     under    specific  255,  32  S.  E.  352 ;  McMillan  v.  GambiD 

denials:  A  denial  that  a  note  had  been  (1894),  115  N.  C.  352,   20  S.   B.  474; 

materially  altered  does  not  raise  the  issue  Peterson  v.  Bean  (1900),  22  Utah,  49»  61 
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that  the  plaintiff  need  not  prove  any  material  allegations  so  con- 
ceded  to  be  true;  evidence  in  contradiction  of  them  cannot  be 
received;  and  a  finding  of  fact  in  opposition  to  such  admission 
will    be  disregarded  or  set  aside  on  appeal.^    The  important 
question  is,  What  facts  or  allegations  are  ^^ material"?    The 
answer  has  already  been  indicated.      The  allegations  of  the 
*'*'  issuable  facts  "  mentioned  in  the  last  preceding  subdivision, 
and  described  at  large  in  Chapter  Third,  are  the  material  alle- 
gations,  which  are  admitted  by  a  neglect  to  deny  them.     It 
folIowB  that  the  two  other  classes  of  averments  found  in  com- 
plaints and  petitions,  viz.,  those  of  time,  place,  quantity,  value, 
amount,  and  the  like,  and  those  of  unnecessary  evidentiary  mat- 
ter, or  of  legal  conclusions,  are  not  thus  admitted.     They  need 
not  be  denied,  and  are  not  the  subject-matter  of  proper  issues 
upon  the  pleadings.     The  allegations  of  time,  place,  amount, 
value,    amount  of  damages,  and  the  like,  are  not,  except  in 
very   special  cases,   matters  of   substance  so  as  to  require  a 
denial;  and  they  may,  in  general,  be  contradicted  or  modified 

Pac  213 ;  Mergaire  o.  O'DonneU  (1894),  Ore.  315,  72  Pac.  704.    But  allegationa  of 
103  Cal.  50,  S6  Pac.  1033 ;  Pitzer  v.  Terri-  value  and  damages  are  not  admitted  by 
torj  of  Oklahoma  (1896),  4  Okla.  86,  44  failure  to  deny  them:  Baker  v.  Peterson 
Pac.   216;    Boles  v.   Bennington   (1896),  (1899),  57  Neb.  375,  77  N.  W.  774;  Hart- 
136  Mo.   522,  38  S.  W.   306 ;   Parke  v,  zell  v.  McClnrg  (1898),  54  Neb.    313,  74 
Boolware  (1901),  Idaho,  63  Pac.   1045;  N.  W.  625;  Grant  v,  Clarke  (1899),  58 
Capitol  Lumbering  Co.  v.  Learned  (1899),  Neb.  72,  78  N.  W.  364. 
36  Ore.  544,  59  Pac  454 ;  Harlan  County*  Admiasions  in  pleadings    are  concla* 
p.  Hogsett  (1900),  60  Neb.  362,  83  N.  W.  sive:  Nugent  v.  Powell  (1893),  4  Wyo. 
171 ;  Davis  v.  First  Nat.  Bank  (1899),  57  173, 33  Pac.  23 ;  Gadsden  v.  Thrush  (1898), 
Neb.  373,  77  N.  W.  775 ;  Baker  v.  Petei^  56  Neb.  565,  76  N.  W.  1060.    Facts  ad- 
son  (1899),  57  Neb.  375,  77  N.  W.  774;  mitted   in    the  pleadings    need    not    be 
Lonergan  t;.  Lonergan  (1898),   55  Neb.  proved:  Johnson  v.  Reed  (1896),  47  Neb. 
641,  76  N.  W.  16;  Equitable  Trust  Ck).  v.  322,  66  N.  W.  405;  Bradfield  v.  Sewall 
O'Brien  (1898).  55  Neb.  735,  ^6  N.  W.  (1899),  58  Neb.  637,  79  N.  W.  615  ;  Knight 
417  ;  Hartzell  v.  McCHurg  (1898),  54  Neb.  r.  Finney  (1899),  59  Neb.  274,  80  N.  W. 
313,  74  N.  W.  625;  Stewart  v.  Am.  Ex.  912.     But  a  party  is  not  bound  by  admis- 
Bank  (1898),  54  Neb.  461,  74  N.  W.  865;  sions  in  abandoned  pleadings:  Mahoney  v. 
Bohman  v.  Gaiser  (1898),  53  Neb.  474,  73  Hardware  Co.   (1897),  19  Mont.  377,  48 
N.  W.  923 ;  Van  Etten  v.  Kosters  (1896),  Pac.  545.     But  they  must  be  proved  as 
48  Neb.  152,  66  N.  W.  1106;  Scofield  v.  against  infant  defendants,  under    Code, 
Clark  (1896),  48  Neb.  711,  67  N.  W.  754;  §  126  :  Leslie  v.  Maxey  (1902),  Ey.,  67 
MaxweU  v.  Higgins  (1893),  38  Neb.  671,  S.  W.  839.]] 

57  N.  W.  388;  Smith  v,  Coe  (1902),  170  ^  Morton  v.   Waring's    Heirs,   18   B. 

N.  Y.  162,  63  N.  E.   57;   Bouscaren  v.  Mon.  72,  82;   Bradbury  v.   Croniae,  46 

Brown  (1894),  40  Neb.  722,  59  N.  W.385;  Cal.  287  ;   Howard  v,  Throckmorton,  48 

nonglas    County  v.  Bennett  (1901),  -61  Cal.  482,  490. 

Neb.  660,  85  N.  W.  833  ;  White  v.  Costi-  [Goldwater   v.    Bnmside    (1900),    22 

gan  (1903),  138  Cal.  564, 72  Pac.  178 ;  Her-  Wash.  21.5,  60  Pac.  409.]] 
ringuHall-Marrin  Co.  v.  Smith  (1903),  43 


736  CIVIL  EEMEDIES. 

without  a  denial.  Thus,  in  actions  of  trover,  trespass,  or 
replevin,  it  was  not  necessary  to  traverse  the  averments  as  to 
the  value  of  the  chattels,  and  as  to  the  amount  of  damages; 
and  the  same  rule  prevails  in  all  actions  brought  for  a  similar 
purpose  under  the  new  system.^  ^^The  defendant  is  not  boimd 
to  answer  all  matters  of  evidence  which  the  plaintiff  chooses  to 
allege.  The  office  of  the  complaint  is  to  aver  the  material,  issu- 
able facts  which  constitute  the  cause  of  action,  and  not  the  evi- 
dence to  prove  these  facts.  It  is  only  material  allegations  that 
are  admitted  when  not  specifically  controverted  by  the  answer."^ 
"  The  scope  of  the  general  (denial  is  merely  to  put  in  issue  such 
averments  of  the  complaint  as  the  plaintiff  is  bound  to  prove  in 
order  to  maintain  his  action:  it  does  not  controvert  redundant 
allegations."^ 

1  JenkiDB  v,  Steanka,  19  Wis.  126.  entry  is  eqaivalent  to  an  ouster,  as  of  the 

'  RacoaiUat  v.  Rene,  32  Cal  450,  455,  date  of  the  commencement  of  the  actno, 

per  Sawyer  J. ;  Siter  v.  Jewett,  33  Cal.  92.  and  the  ouster  is  therefore  admitted  ob 

[Gattis  V.  Kilgo  (1901),  128  N.  C.  402,  the  pleadings:  Plass  v.  Plass  (1898),  121 

38  8.  E.  931.     And  only  so ch  facts  are  Cal.  131,  53  Fac  448.    In  an  action  to  ob- 

admitted  as  are  properly  pleaded  :  Dond  tain  an  accounting  of  a  partnership^  vhen 

V.  Dalath  Milling  Co.  (1893),  55  Minn.  53,  plaintiff  alleges  that  no  settlement  of  the 

56  N.  W.  463.^  partnership  affairs  has  been  had  and  the 

<  Adams  Exp.  Co.  v.  Darnell,  31  Ind.  defendants  specifically  deny  this  alkgft- 

20,  22,  per  Eraser  J. ;  Baker  v.  Kistler,  13  tion,  an  admission  in  the  answer  that  aa 

Ind.  63.    For  an  example  of  immaterial  error  was  made  in  preparing  the  babaee 

denial,  see  Newman  v.  Springfield  F.  &  sheet  on  which  the  settlement  was  founded, 

M.  Ins.  Co.,  17  Minn.  123,  133.    Farther  is  pro  tanto  a  limitation  npon  the  denial 

illastrations  of  the  text,  Bonnell  t*.  Jacobs,  that  there  had  been  no  settlement :  Rankin 

36  Wig.  59 ;  Katzhausen  v.  Koehler,  42  id.  v.  Newman  (1895),  107  Cal.  602, 40  FIk. 

232  ;  State  u.  Rassell,  5  Neb.  211 ;  Cook  v.  1024.     *'  Where  the  answer 


Smith,  54  Iowa,  636 ;  Fargo  v.  Ames,  45  terial  allegations  of  the  complaint,  bnt 

id.  494;   Stair  v,  Cragin,  24  Hnn,  177;  companies  the  concession  with  a 

Thompson  u.  Thompson,  52  CaL  154.  ment  of  affirmative  matter  in  explanatioa 

by  way  of  defence,  'the  plaintjif  nay 

ZAfisceUaMous  Rules  Respecting  ^^y^il  himself  of  the  admissions  witbM 

Admissions.  the   qnalifications : ' "   Cook    v.    Gniztia 

"Imperfect  and  defective  denials,  if  (1896),  119  N.  C.  18,25  S.  £.  715.    "If 

acted  upon  as  sufficient  at  the  trial,  are  in  daring  the  trial  of  an  action,  new 


no  sense  admissions  of  the  allegations  of  pleaded  in  the  answer  is  treated  by  the 
a  pleading  which  are  attempted  to  be  parties  as  denied  or  placed  in  iasne,  it  will 
denied:"  Loftas  v.  Fischer  (1895),  106  be  so  considered  in  this  conrt.  although  no, 
Cal.  616,  39  Pac.  1064  Where  a  defend-  or  an  imperfect,  reply  was  filed : "  Uuan 
ant  admits  a  bond  pleaded  by  plaintiff,  his  o.  Willman  Mercantile  Co.  (1899),  59  Neb. 
denial  of  certain  of  its  plain  and  specific  410.  81  N.  W.  307.  While  a  party  any 
provisions  is  anavailing :  Aikens  v.  Fiank  withdraw  his  pleadings,  he  cannot  by  sudi 
(1898),  21  Mont.  192,  53  Pac  538.  In  an  withdrawal  aroid  the  effect  of  the  ad- 
action  of  ejectment  by  a  tenant  in  com-  missions  made:  Cooley  v.  Abbey  (1900), 
mon  against  his  co-tenant,  a  denial  in  the  1 1 1  6a.  489,  36  S.  E.  786. 
answer  of  the  plaintiff's  title  and  right  of  Bnt  where  aUegationa,  not  denied,  an 
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§  509.  *  618.  Negatives  Pregnant.  How  they  may  ariee.  Such 
a  denial  is  one  pregnant  with  an  admission  of  the  substantial  fact 
which  is  apparently  controverted ;  or,  in  other  words,  one  which, 
although  in  the  form  of  a  traverse,  really  admits  the  important 
fact  contained  in  the  allegation.  As  an  illustration :  If  the  aver- 
ment was  that  the  defendant  on  the  first  day  of  January  made  a 
note,  and  the  answer  should  deny  that  the  defendant  on  the  first 
day  of  January  made  the  note,  this  might  be  construed  as  an 
admission  that  he  made  the  note  on  some  other  day :  or  if  the 
complaint  stated  that  ^^the  defendant  wrongfully  and  forcibly 
entered  the  plaintiff's  close,"  and  the  answer  should  deny  "that 
the  defendant  wrongfully  and  forcibly  entered  the  plaintiff's 
close,"  the  fact  of  entering  the  close  might  be  considered  as 
admitted.  Of  course,  a  denial  to  produce  this  result  must  of 
necessity  be  specific ;  for  the  general  denial  of  "  each  and  every 
allegation  in  the  complaint "  cannot  be  pregnant  with  any  admis- 
sion.^ Denials  in  the  form  of  a  negative  pregnant  arise  (1)  when 
the  allegation  is  of  a  single  fact  with  some  qualifying  or  modify- 
ing circumstance,  and  the  traverse  is  in  ipsis  verbis,  using  exactly 
the  same  language,  and  no  more ;  and  (2)  when  the  allegation  is 
of  several  distinct  and  separate  facts  or  occurrences  connected  by 
the  copulative  conjunction,  and  the  traverse  is  in  ipsis  verbis  of 
the  same  facts  and  occurrences  also  connected  by  the  same  con- 
junction. In  most  of  the  reported  decisions,  the  courts  have  held 
such  forms  of  denial  to  be  insufficient,  and  have  declared  that 
they  raised  no  issues,  treating  the  statements  of  the  complaint  or 
petition  as  actually  admitted.  This  was  the  universal  rule  under 
the  old  system ;  and  as  it  was  not  based  upon  any  merely  techni- 
cal reasons,  or  doctrine  of  pleading,  the  same  rule  is  properly 
followed  under  the  codes.^ 


treated  as  id  issue  on  the  trial,  the  omis- 
Eion  of  a  denial  will  be  deemed  waived  : 
Albion  MiUing  Co.  v.  First  Nat.  Bank 
(1902),  64  Neb.  116.  89  N.  W.  638;  Croas- 
land  17.  Admire  (1899),  149  Mo.  650,  51 
S.  W.  463 :  Conant  p.  Jones  (1893), 'Idaho, 
32  Pac.  250 ;  Missonla  Co.  v.  O'Donnell 
(1900).  24  Mont.  65,  60  Pac.  594.^ 

^  German  Am.  Bk.  of  Hastings  v. 
W^hite,  38  Minn.  471,  overmling  earlier 
MiDoesota  cases. 

*'*  See  Pottgieser  v.  Dom,  16  Minn. 
204,  209 ;   Lynd  v.  Picket,  7  Miun.  184, 


194;  Dean  v.  Leonard,  9  Minn.  190.  The 
foUowing  cases  furnish  illnstrations  of 
the  text :  Dole  v.  Burleigh,  1  Dak.  227 ; 
Hanning  v.  Bassett,  12  Bnsh,  361  ;  Mor- 
gan V.  Booth,  13  id.  480;  Harden  v. 
Atchison,  etc.  U.  Co.,  4  Neb.  321 ;  Crane 
V.  Morse,  49  Wis.  368 ;  Norris  v.  Glenn, 
1  Idaho,  590 ;  Lorney  v.  Cronan,  50  Cal. 
610;  Prior  v.  Madigan.  51  id.  178;  Le- 
ronx  V.  Mnrdock,  51  id.  541 ;  Argard  v. 
Parker,  81  Wis.  581 ;  Pullen  v,  Wright,  84 
Minn.  314 ;  James  v.  McPhee,  9  Colo.  486. 
I^Cnrnow  v.  Phoenix  Ins.  Co.  (1895),  46 
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§  510.  *  619.  BluBtaratioiia.  A  few  examples  will  illustrate  the 
nature  of  these  denials,  and  the  decisions  of  the  courts  thereon. 
In  an  action  upon  a  promissory  note  against  the  indoiser,  the 
answer,  copying  the  exact  language  of  the  complaint,  said:  '^That 
whether  or  not,  upon  the  maturity  of  the  said  note,  the  same  was 
duly  presented  to  the  makers  for  payment,  and  payment  theieof 
demanded  and  refused,  and  thereupon  said  note  was  duly  pro- 
tested for  non-payment  and  notice  of  such  presentment,  refusal, 
and  protest,  given  to  the  defendant,  the  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief."  This  denial  was 
pronounced  bad  as  a  negative  pregnant,  and  was  disregarded.^ 
In  an  action  upon  a  fire  policy  against  the  insurers,  the  defend- 
ants moved  for  leave  to  file  an  amended  answer.  In  denying 
this  motion,  the  court  said :  ^^  The  denials  are  all  liable  to  the 
objection  that  they  are  negatives  pregnant.  The  complaint  aven 
that  on  a  particular  day  the  property  was  all  destroyed  by  fire. 
The  answer  denies  this  in  the  very  words  of  the  complaint.  Such 
a  denial  is  a  negative  pregnant  with  the  admission  that  it  may 
have  been  destroyed  on  some  other  day,  or  that  a  part  may  have 
been  destroyed  on  the  day  named.  Such  denials  have  always 
been  held  insufficient."*  A  complaint  alleging  that  "the  proofs 
of  loss  were  filed  with  the  secretary  of  the  defendant  on  the  31st 
of  March,  1866,"  the  denial  was,  that  the  proofs  were  filed  ^fl« 
alleged  in  the  complaint. ^^  This  was  declared  to  be  pregnant  with 
the  admission  that  they  were  filed  on  another  day  within  the  time 
required.^ 

§  511.  *  620.  niustrationB.  When  a  verified  complaint  con- 
tained many  distinct  allegations  conjunctively  stated,  and  the 

S.  C.  79,  24  S.  E.  74,  qnoting  the  text ;  the  defendant,  an  answer  deojinj^  Utfi 

Columbia  Nat.  Bank  v.  Western  Iron  &  he  performed  snch  work   and  labor  tX 

Steel  Co.  (1896),  1 4  Wanh.  162,  44  Pac.  the   request  of   the  defendant  admitted 

145.    But  a  negative  pregnant  does  not  the  peiiormance  of  the  serrices  bj  tbe 

operate  to  prevent  an  exprens  denial  of  plaintiff. 

the  same  fact  from  putting  it  in  issae:         *  Schaetzel  v.  Gerroantown,  ele.  bi 

Kennedy  v.  Dickie  (1902),  27  Mont.  70,  69  Co.,  22  Wis.  412.    See  also  Robbiu  r. 

Pac.  672.]  Lincoln,   12  Wis.   1.     In  McMnrpfa^  r. 

1  Young  V.  Catlett,  6  Duer,  437,  443,  Walker,  20  Minn.  882,  384,  the  compbuiit 
per  Woodruff  J.  on  a  note  alleging  that  it  was  delivotii  oe 

2  Baker  v.  Bailej,  16  Barb.  54;  Salin-  the  10th  of  September,  1868.  an  aaf««r 
ger  V.  Lnsk,  7  How.  Pr.  430.  See  Brad-  stating  that  it  "was  not  ddirered  catil 
bury  V.  Cronise,  46  Cal.  287,  where,  the  after  Sept.  10, 1868/'  was  held  to  raise  b^ 
complaint  alleging  that  the  plaintiff  did  issue. 

certain  work  and  labor  at  the  request  of 
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answer  consisted  of  denials  of  these  averments  in  ipsis  verbis 
also  conjunctively  stated,  following  in  this  manner  the  exact 
language  of  the  entire  complaint,  the'  court  ordered  a  judgment 
for  the  plaintiff  on  the  pleadings,  saying:  ^'This  mode  of  an* 
swering  is  in  violation  of  the  principles  of  common-law  pleading, 
and  not  less  so  of  the  statute  which  provides  that  the  defendant's 
answer  to  a  verified  complaint  shall  contain  a  specific  denial  of 
§gch  allegation  controverted^  or  a  denial  thereof  according  to 
the  defendant's  information  and  belief."^     The  complaint  in 
an  action  to  recover  possession  of  chattels  alleged  that  *' de- 
fendant unlawfully  and  wrongfully  seized  and  took  said  prop- 
erty ipto  his  possession  from  said  plaintiff ; "  and  the  answer 
denied  '^that  he  wrongfully  and  unlawfully  seized  and  took 
said  property,"  etc.     This  answer,  it  was  held,   admitted   the 
taking.'     It  is  the  settled  rule  in  California  that  conjunctive 
denials,  in  the  very  language  of  conjunctive  allegations,  raise 
no  issues.' 

§  512.  *  621.  mustrations.  In  an  action  to  foreclose  a  mort- 
gage given  to  secure  a  bond,  the  complaint  alleged  the  execution 
of  the  bond  for  S4,000,  with  a  provision  in  it,  that,  if  default 
should  be  made  in  the  payment  of  interest  for  thirty  days,  the 
whole  principal  sum  should  become  due  at  the  option  of  the 
plaintiff;  and  set  out  the  mortgage,  averring  that  it  contained 
the  same  provision,  that  interest  had  been  due  more  than  thirty 
days,  and  that  plaintiff  made  his  election  to  regard  the  whole 
principal  as  due.  The  defendant  in  his  answer  admitted  the 
execution  of  the  bond  and  mortgage,  '^but  he  denies  that  the 
said  bond  and  mortgage  contained  any  condition  or  clause 
whereby,  in  case  of  a  default  in  payment  of  interest  for  the 
space  of  thirty  days,  the  principal  sum  was  to  become  due  and 
payable  immediately,  as  alleged  in  said  complaint,  as  by  refer-- 
ence  to  said  mortgage  will  more  fvlly  appear. ^^     This  defence  was 

^  Fish  V.  Redington,  31  Cla.  185,  194.  to  pay,  the  words  '*as8ame"  and  "agree" 

'  Woodworth  v.  Knowlton,    22    Cal.  being  syDODymons,  and  a  denial  that  they 

164.    See  also  Feeley  v,  Shirley,  43  Cal.  "assumed  and  agreed"  to  pay  the  debt 

869;  Harris  v.  Shonts,  1  Mont.  212,  216;  was  sufficient. 

Toombs  V.  Hombackle,  1  Mont.  286.  On  *  Blankroan  v.  Vallejo,  15  Cal.  638; 
the  other  hand,  it  was  held  in  Jones  v,  Ruhland  v.  Sedgwick,  17  Cal.  123;  Caul- 
Eddy,  90  Cal.  147,  that  an  allegation  in  field  v.  Sanders,  17  Cal.  569;  Landers  v. 
the  complaint  that  defendants  "  assumed  Bolton,  26  CaL  393 ;  Busenius  r.  Coffee, 
and  agreed "  to  pay  a  debt,  amounted  14  Cal.  91. 
merely  to  an  allegation  that  they  '*  agreed  " 
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struck  out  as  frivolous,  the  court  saying:  "This  is  a  denial  that 
both  of  the  instruments  contained  the  clause  in  question.  It  is 
not  a  denial  that  one  of  them  contained  it.  The  bond  and  the 
mortgage  together  constituted  but  one  instrument.  The  latter 
refers  to  the  former  as  affording  particular  evidence  of  the 
terms  of  payment.  Such  reference  incorporates  into  the  mort- 
gage all  the  terms  and  conditions  of  the  bond.  The  only  denial 
was  of  their  joint  effect.  This  was  an  admission  as  to  the  bond.'' 
The  defence,  therefore,  did  not  put  in  issue  the  allegation  of  the 
complaint,  that  the  whole  amount  was  due.^ 


1  Kay  V.   Whittaker,  44    N.   Y.   565, 

671. 

^Examples  of  Negatives  Pregnant 

Hdd  to  raise  no  Issue. 
A  denial  "  that  for  a  great  number  of 
jears,  previous  to  the  time  alleged  in  the 
plaintiff's  complaint,  it  had  laid  out  and 
maintained,  and  used  as  a  highway,  the  road 
described  in  the  plaintiff's  complaint:" 
Grimm  v.  Town  of  Washburn  (1898).  100 
Wis.  229. 75  N.  W.  964.  A  denial  that  de- 
fendant directed  decedent  "  to  go  down  and 
do  certain  work  in  an  excavation  which  the 
defendant  had  caused  to  he  made : "  Stuber 
V.  McEntee  (1894),  142  N.  Y.  200.  36 
N.  E.  878.  A  denial  that  plaintiff  "  is  a 
corporation  duly  organized  as  a  national 
bank  under  the  Act  of  Congress  of  June  S, 
1864,  or  any  other  act:  "  First  Nat.  Bank 
V.  Gibson  (1900),  60  Neb.  767,  84  N.  W. 
259.  A  denial  that  plaintiff's  testatrix  on 
a  date  named  "was  the  owner  in  fee 
simple  and  entitled  to  the  possession"  of 
the  land  in  controYersy :  Knight  v.  Den- 
man  (1902),  64  Neb.  814,  90  N.  W.  863. 
A  denial  that  notes  were  lost  "  as  alleged 
in  plaintiff's  petition : "  Storey  v  Kerr 
(1902),  Neb.,  89  N.  W.  601.  An  allega- 
tion "that  whether  said  warrant  came 
into  the  hands  of  plaintiff  as  alleged,  this 
defendant  has  no  knowledge,  etc. : "  Se- 
attle Nat.  Bank  v.  Meerwaldt  (1894)  8 
Wash.  630.  36  Pac.  76.3.  The  allegation, 
"  further  answering  said  complaint  as  to 
paragraph  VIII.  thereof,  these  defendants 
and  neither  of  them  hare  knowledge  or 
information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  therein 
contained  and  therefore  deny  the  same 
and  each  and  eyery  part  thereof : "  Cole 
V.  Noerdlinger  (1900),  22  Wash.  51,  60 


Pac.  57.    An  allegation  of  want  of  knovi- 
edge  or  information  to  form  a  belief  u  te 
whether  the  road  was  a  legally  laid  oat 
highway,  or  whether  defendant  ms  i& 
duty  bound    to  keep  it    in   repair,  tni 
therefore  a  denial  of  the  same :  Carpenter 
L-.  Town  of  Rolling  (1900),  107  Wia  S»9. 
83  N.  W.  953.     A  denial  that  defeiMUnt 
took  and  carried  away  the  goods :  Bach  r. 
Montana  Co.   (1894)^    15    Mont.  345.  99 
Pac.  291.    A  denial  that  *'  the  amoaut  uf 
stock  "  sold  by  plaintiff  to  defendant  w 
ever  delivered :  Edgerton  r.  Power  (1896). 
18   Mont  350,  45   Pac   204.     A  deaiil 
that  plaintiff's  claim   "was  assigned  to 
defendant    fur   collection    as  a21e|;ed  b 
the  answer : "  Mahoney  v.  Hardware  Co. 
(1897),   19  Mont.   377,  4S   Pac    545.   A 
denial  of  a  wrongful  or  anlawfiil  taking 
or  withholding:  Proctor  o.  Irvin  (1999), 
22  Mont.  547,  57  Pac.  183.     A  deniil  of 
certain    allegations    "as    alleged  io  the 
petition:"   Board  of  Bdacation  r.  Piior 
(1898),  11  8.  D.  292,  77  N.  W.  lOS.    A 
denial  that  such  eonreyancee  were  ese- 
cuted  "  as  operated  to  coorey  perpetual  or 
non-assessable  water  rights :  **  Grand  Val- 
ley Irrigation  Co.  v.  I^her  (1901),  28  Coi 
273,  65  Pac.  44.    A  denial  that  pbiatiff 
is  a  corporation  organized  "  under  or  by 
rirtue  of  the  laws  of  the  State  of  lUiaois: ' 
McCormick  Mach.  Co.  t*.  Hovey  (1899), 
36  Ore.  259,  59  Pa&  189.     A  denial  that 
the  defendants  "  still  continne  to  bold  or 
occupy   said    premises,  or    any   portioB 
thereof,    as    tenanto    of  C.   P'  Lolor:" 
Knowles  v.  Murphy  (1895),  107  CaL  107. 
40  Pac.  111.    A  copulative  denial  of  foar 
distinct  matters :  Wise  v.  Rose  (1895).  110 
Cal.   159,  42  Cal.   569.     Aa   a2ie|r»t>'JA 
"  that  said  defendant  did  Mt  exccateaod 
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§  513.    *  622.    Confliot  of   Authority  as   to  whether  a  Negative 
Pregnant  raiaea   an   lasua     There  is  not,  however,  an  absolute 
unanimity  among  the  decided  cases.     In  some  instances  the 
courts,  avowedly  rejecting  the  common-law  rule  of  strict  con- 
struction, and  applying  the  requirement  of  the  codes  that  plead- 
ings must  be  liberally  construed  with  a  view  to  substantial  justice, 
have  held  that  such  denials  did  raise  an  issue,  although  their 
character  as  negatives  pregnant  was  fully  acknowledged.      It 
will  be  seen  from  the  decisions  to  be  cited,  that  no  line  of  dis- 
tinction can  be  drawn  which  separates  them  from  those  which 
precede,  and  reconciles  their  conflicting  results :  different  courts 
have  simply  pronounced  in  an  opposite  manner  upon  substan- 
tially the  same  facts  or  circumstances.     A  petition  stated  the 
cause  of  action  in  the  following  manner:   '^Plaintiff  claims  of 
defendant  sixty-four  dollars,  and  for  a  cause  of  action  states  that 
on  the  15th  day  of  October,  1867,  the  defendant  set  fire  to  prairie 
land,  and  allowed  the  fire  to  escape  from  his  control,  whereby 
said  fire  spread  to  and  consumed  sixteen  tons  of  hay,  the  prop- 
erty of  the  plaintiff,  to  his  damage,"  etc.     The  answer  denied 
"  that  defendant  did  on  the  16th  day  of  October,  1867,  set  fire 
to  prairie  land  by  which  the  hay  of  the  plaintiff  was  consumed.'' 
The  Supreme  Court  of  Iowa,  in  pronouncing  judgment,  said  that 
defendant's  denial  '^  was  perfectly  consistent  with  his  doing  the 
act  on  the  14th  or  the  16th,  or  on  any  other  day  than  the  15th." 
Yet,  in  view  of  the  rule  of  liberal  construction  imposed  upon  the 
judges  by  the  code,  it  held  that  this  answer,  though  conceded  to 
be  a  negative  pregnant,  was  not  a  nullity,  but  raised  an  issue.  ^ 
The  Supreme  Court  of  Missouri  applied  a  like  lenient  method  in 
an  action  upon  a  bill  of  exchange  executed  by  the  National 
Insurance  Company.     The  petition  alleged  that  the  company, 
'^by  its  draft  in  writing  signed  by  its  secretary,"  made  the  obli- 


ddliTer  at  Fairfield,  Iowa,  to  the  plaintiffs, 
or  either  of  them,  the  note,  etc. : "  Spencer 
V.  Tumej  (1897),  5  Okla.  683,  49  Pac 
1012.  A  denial  that  defendant  "ne^Ii- 
^ntlj  and  carelessly  set  fire  to  the 
depot:"  Cincinnati,  etc  R.  R.  Co.  v. 
Barker  (1893),  94  Ky.  71, 21  S.  W.  347.  A 
denial  *'  that  the  killing  was  done  through 
the  carelessness  or  negligence  of  defend- 
ant to  the  damage  of  the  plaintiff:" 
Rogers  v,  Felton  (1895),  98  Ky.  148,  32 


S.  W.  405.  A  denial  that  an  execution 
was  duly  returned :  St.  Paul  Fire  Ins.  Co. 
V.  Dakota  Land  Co.  (1897),  10  S.  D.  191, 
72  N.  W.  460.  An  allegation  "that  Helen 
v.  W.  Knight  on  and  prior  to  the  25th  of 
April,  1898,  was  the  owner  in  fee  simple 
and  entitled  to  the  possession"  of  the 
premises  in  controversy:  Knight  v.  Den* 
man  (1903),  —  Neb.  — ,  94  N.  W.  622.] 

1  Doolittle  V.  Greene,  32  Iowa,  123, 
124. 
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gation;  and  the  answer  in  turn  denied,  ^^that  the  company,  bj 
its  draft  in  writing  signed  by  its  secretary/'  made  the  obli- 
gation. This  answer,  it  was  held,  raised  an  issue.  Construing 
it  freely  and  favorably  to  the  pleader,  it  could  not  be  treated 
as  a  nullity,  although  its  character  as  a  negative  pregnant  was 
undoubted.^ 

§  514.  *  623.  The  Better  Doctrine.  If  the  requirements  of  the 
codes  as  to  the  mode  of  forming  issues  by  specific  denials  are  not 
to  be  a  dead  letter,  the  doctrine  supported  by  the  series  of  deci- 
sions first  above  cited  is  clearly  correct,  and  the  practical  role 
drawn  from  them  is  in  every  respect  superior  to  the  slipshod 
method  of  treatment  adopted  by  the  other  class  of  cases.  To 
say  the  least,  a  denial  in  the  form  of  a  negative  pregnant  is 
such  a  glaring  violation  of  logical  and  legal  principles,  that  it 
exhibits  on  the  part  of  the  pleader  either  the  ignorance  which 
does  not  comprehend  the  nature  o£  an  issue,  or  the  astute  cun- 
ning which  is  able  to  conceal  the  want  of  a  defence  under  the 
appearance  of  a  direct  answer.  In  either  instance  it  should  be 
condemned  by  the  courts. 

§  515.    *  624.    Deziials  cazmot  properly  contain  Hew  Metter.    It 

has  been  shown  that  all  defences  are  either  (1)  denials  of  all, 
some,  or  one  of  the  plaintiff's  allegations ;  or  (2)  affirmative  new 
matter  which  assumes  that  the  allegations  of  the  complaint  or 
petition  cannot  be  disproved,  but  at  the  same  time  establishes 
other  facts  which  defeat  the  right  of  action.  The  general  denial, 
we  have  seen,  is  a  brief  and  comprehensive  formula,  denying 
"  each  and  every  allegation  of  the  complaint  or  petition ; "  and 
the  special  denial  is  based  upon  and  negatives  the  single  aver- 
ment against  which  it  is  directed.  It  is  utterly  impossible, 
therefore,  that  a  denial,  either  general  or  special,  if  properly 
framed,  should  contain  any  aifirmative  matter,  any  allegation 
of  facts  in  a  positive  and  direct  manner  as  though  they  consti- 
tuted new  matter  and  a  defence  by  way  of  confession  and  avoid- 
ance.    A  defence  consisting  in  the  narrative  of  facts,  stated  under 

1  First  Nat  Bank  v.  Hogan,  47  Mo.  Qn  FeldnuutD  v.SlMe(18S»9Kldabo,59 

472.     See  also  Ells  o.  Pacific  R.  Co.,  55  Pac  537,  it  was  held  tbat  tbe  words  "foU 

Mo.  278,  286 ;  and  WaU  v.  Buffalo  Water  and  delivered"  as  used  in  a  oocnpliiBt  for 

Co.,  18  N.  Y.  119,  in  which  it  was  held  goods  sold  and  deliTend,  coostitato  bA 

that  the  answer  should   have  been  cor^  one  act,  and  a  denial  of  that  act  ia  ths 

rected  on  motion,  and  that,  in  the  absence  conjouctiTe  raises  an  issae.^ 
of  such  motion,  an  issae  was  raised. 
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the  form  of  ^^new  matter/'  which  were  not,  however,  new  matter, 
but  could  all  be  properly  proved  under  a  denial,  would  be  a  vio- 
lation of  the  true  theory  of  pleading,  and  of  the  classification  and 
description  of  defences  contained  in  all  the  codes. 

§  516.  *  625.  Pleading  New  Matter  Equivalent  to  a  Denial.  .  It 
sometimes  happens  that  the  pleader,  either  mistaking  the  nature 
of  the  facts  which  will  be  proved  by  the  defendant,  and  thinking 
them  to  be  new  matter  when  in  truth  they  are  only  the  evidence 
which  can  be  offered  in  support  of  a  denial,  or  supposing  for  some 
reason  that  his  case  will  be  strengthened  by  spreading  all  these 
details  upon  the  record,  sets  up  a  defence  either  alone  or  joined 
with  others  which  is  in  form  ^^new  matter."  It  consists  of 
affirmative  allegations,  stated  as  though  they  confessed  and 
avoided  the  plaintiff's  cause  of  action:  and  yet  the  facts  thus 

can  be  offered  in  support  of  a  denia^.  The  defence  altogether  is 
therefore  the  same  as  a  denial :  if  it  goes  to  the  whole  complaint 
or  petition,  it  is  equivalent  to  the  general  denial ;  if  it  goes  to 
some  particular  allegation  or  allegations,  it  is  equivalent  to  one 
or  more  specific  denials.  It  is  plain  that  the  defendant  has 
gained  nothing  by  such  a  mode  of  pleading;  he  has  not  added 
anything  to  his  case;  he  has  not  stated  a  fact  which  he  could 
not  have  proved  under  a  simple  answer  of  denial.  On  the 
contrary,  in  limiting  the  scope  of  his  proofs  at  the  trial  to  the 
particular  matter  which  he  has  pleaded,  he  may  have  weakened 

his  defengg  by  ftl^^i^^iTig  nnt.  fhfl  r.nTiHirlflra.tinn  nf  nfhpr  fq^fifa  jshlcl} 

he  could  have  given  in  evidence  under  a  proper  deniaL  At  all 
events,  he  has  unnecessarily  disclosed  his  case  to  the  adverse 
party. 

§  517.  *  626.  Same  Subject.  This  is  clearly  an  unpractical  as 
well  as  unscientific  mode  of  pleading.  Such  a  defence  is  an 
'^argumentative  denial."'  The  same  fault  which  I  have  thus 
indicated,  sometimes  existed  under  the  old  procedure.  A  plea 
in  the  form  of  a  special  plea  by  way  of  confession  and  avoid- 
ance, which  contained  no  matter  of  that  character,  but  only 
matter  which  could  be  proved  under  a  traverse,  and  which  was 
therefore  equivalent  to  a  traverise,  —  to  the  general  issue  perhaps, 
—  was  generally  bad  on  demurrer.  The  objection  was,  not  that 
the  facts  thus  set  up  constituted  no  defence  at  all,  —  for  the 
very  assumption  was  that  they  did  constitute  a  defence  by  way 


744  CIVIL  REMEDIES. 

of  traverse^  —  but  the  external  forms  of  the  system  were  cod< 
sidered  to  be  of  such  importance,  and  this  faulty  pleading  so 
completely  violated  them  all,  that  it  was  held  to  be  worthless  for 
any  purpose. 

§  51B,    *  627.    Remedy  for  such  a  Denial  is  by  Motion  under  the 

Codea.  The  same  rules  of  order  and  classification  are  violated 
by  such  defences  at  the  present  day ;  but  as  the  new  procedure 
looks  rather  to  the  substance  than  to  the  form,  and  as  a  demurrer 
to  the  .answer  is  only  allowed  on  the  ground  of  insufficiency,  — 
that  is,  when  the  facts  stated  do  not  constitute  any  defence,  —  the 
pleading  which  I  have  described  as  an  "  argumentative  denial " 
is  not  considered  bad  on  demurrer.^  The  plaintiff's  remedy  \s 
by  motion  to  make  the  defence  more  certain  and  definite,  and  to 
strike  out  redundant  and  superfluous  matter.^  If  such  motion 
was  more  frequently  resorted  to,  and  was  favored  by  the  courts, 
it  would  soon  produce  the  effect  of  working  a  marked  improTe- 
n^nt  in  pleadings.  It  is  not  merely  a  scientific  blemish,  but  a 
great  practical  evil,  to  have  the  record  incumbered  by  a  mass  of 
unnecessary  allegations,  and  matters  purely  evidentiary,  when  a 
short  and  comprehensive  denial  would  the  better  subserve  the 
rights  of  the  parties,  and  more  clearly  bring  out  and  exhibit  the 
issues  designed  to  be  raised  by  the  answer.' 

§  519.  *  628.  ninstratione  of  Argumentative  Denials.  An  ex- 
ample or  two  from  among  the  decided  cases  will  be  sufficient 
to  illustrate  the  kind  of  defence  which  is  equivalent  to  the 
denial  and  the  rulings  of  the  courts  thereon.  An  action  was 
brought  by  the  University  of  Vincennes  against  one  Judah  to 
recover  certain  bonds  alleged  to  be  the  property  of  the  instita* 

^  [Oren  r.  Board  of   Commissioners  denial  by  defendant  is  safficient  to  gire 

(1901),  157  Ind.  158,  60  N.  £.  1019 ;  Hiatt  the  plaintiff  the  right  to  open  and  don: 

V.  Town  of  Darlington  (1898),  152  Ind.  570,  Sorensen  v.  Sorensen  (1903),  —  Neb.  —, 

53  N.  E.  825 ;  Boos  v.  Morgan  (1896),  146  94  N.  W.  540  ^ 

Ind.  Ill,  43  N.  £.  947 ;  State  ex  rel,  v.         •  It  has  been  held  in  New  Tork  thst 

Osbom  (1895),  143  Ind.  671,  42  N.  £.  921 ;  an  affirmative  defence  inconsistent  vitli 

Childers  v.  First  Nat.  Bank  (1896).  147  the  allegations  of  the  complaint,  bat  sot 

Ind.  430,  46  N.  £.  825 ;  Nat.  Wall  Paper  coapled  with  a  denial  of  sach  allegatkni. 

Co.  V.  McPherson   (1897),  19  Mont.  855,  raises  no  issue,  under  the  prorision  of  the 

48  Pac.  550-3  ^^®  ^^^  material  allegationa  in  the  com- 

^  ^Oren  v.  Board  of   Commissioners  plaint  not  controverted  bv  the  tsMwtx, 

(1901),  157  Ind.  158,  60  N.  £.  1019.    But  must  be  taken  as  true.    Beard  v.  TUgh- 

see  Lancashire  Ins  Co.  v.  Monroe  (1897),  man   (Supreme,   1892),  20  N.  Y.  SoppL 

101  Ky.  12, 39  S.  W.  434,  where  the  allega-  736  ;  Fleischman  o.  Stern,  90  N.  T.  110; 

tions  were  held  not  to  amount  even  to  an  [[Smith  v.  Coe  (1902),  170  N.  Y.  162,  6S 

argumentative  denial.   An  argumentative  N.  £.  57.^ 
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tion,  which  the  defeDdaat  had  converted  to  his  own  uae.  His 
ansvrer  set  up,  that  the  university  was  indebted  to  bim  in  a  large 
amount  for  professional  services,  and  that  the  board  of  trustees 
had  passed  a  resolution  allowing  him  to  retain  and  have  these 
bonds  as  compensation  for  his  services  and  in  settlement  of  his 
claim.  The  reply,  instead  of  denying  this  answer,  averred  tbat 
Judah  had  been  secretary  of  the  board  of  trustees ;  that  be  fraud- 
ulently entered  this  resolution  in  the  books  of  record  of  the  uni- 
versity ;  that  no  such  resolution  was  ever  passed ;  and  it  set  out 
the  resolution  which  was  actually  passed,  and  which  was  very 
different  from  that  alleged  in  the  answer.  To  the  paragraph  of 
the  reply  containing  this  matter  the  defendant  demurred ;  the 
demurrer  was  overruled,  and  he  appealed.  In  disposing  of  the 
question  thus  raised,  the  court  said :  "  Now,  this  reply  is  simply 
a  denial  of  so  much  of  the  answer  as  alleges  the  adoption  of  the 
resolution,  or,  in  other  words,  the  making  the  contract  by  the 
trustees.  It  is  argumentative,  and  it  needlessly  explains  how  a 
resolution  never  made  by  the  trustees  comes  to  be  found  on  their 
records.  This  is  surplusage.  But  neither  argumentativeness 
nor  surplusage  justifies  a  demurrer  under  our  system  of  plead- 
ing. There  was,  therefore,  no  error  in  overruling  the  appellant's 
demurrer  to  the  second  paragraph  of  the  reply."'  It  is  plain 
that  a  general  denial  of  this  answer  would  have  admitted  in 
evidence  all  the  facts  specially  pleaded  in  the  reply  under  the 
form  of  new  matter;  and  the  reply  was,  in  fact,  nothing  more 
than  a  denial. 

§  S20.  *  629.  W1i«r«  Anvirti  oontaius  a«naral  Danial  and  also  m 
8p«clal  Dafeooe  of  Vow  Uatter  EqniTalent  to  Oanerol  DeniaL  When 
the  answer  contains  two  or  more  defences,  viz.,  Ist,  a  general 
denial,  and,  2d,  a  special  defence  in  the  form  of  new  matter,  but 
in  fact  equivalent  to  the  general  denial,  and  a  demurrer  to  the 
latter  has  been  sustained,  no  material  error  is  thus  committed, 
and  the  judgment  will  not  be  reversed;  for  the  same  facts  which 
were  averred  in  the  special  defence  could  be  fully  proved  under 
the  general  denial,  and  the  defendant's  whole  case  would  thus 
be  available  under  the  issue  which  remained  upon  the  record.' 
In  an  action  for  goods  sold  and  delivered,  the  answer  in  each  of 

'  Jndah  o.  Cnirersitr  of  Viucennes.  23  '  Chicago,  Cin.  &  L.  R.  Co.  v,  Wert,  37 

lDd.372,37T.    Seealsa'Cliuk  V.  TharrtoD,     lad.  S11,  BIS;   Waggooer  e.  histou,   37 
47  Cal.  21,  as.  Iu<l-  35". 
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three  separate  defences  set  up  the  same  facts  with  immaterial 
variations:  viz.,  that  the  goods  were  sold  to  the  defendant's 
wife  without  his  knowledge  or  consent;  that  she  had  at  the 
time  wrongfully  abandoned  him,  and  was  living  apart  from 
him,  and  for  these  reasons  he  was  not  liable  for  the  price.  A 
demurrer  to  these  defences  having  been  sustained  in  the  court 
below,  the  Supreme  Court  on  appeal  held  that  they  were  all 
argumentative  general  denials :  ^'  their  effect  was  simply  to  aver 
that  the  goods  were  not  sold  to  the  defendant,  and  all  the  matters 
relied  upon  could  have  been  proved  under  a  general  denial.*'  It 
was  further  said,  that  a  motion  was  the  proper  remedy  to  correct 
such  faulty  pleading,  and  the  demurrer  was  irregular;  but  the 
irregularity  in  this  instance  was  merely  technical,  and  the  eiror 
committed  was  immaterial,  and  had  not  prejudiced  any  rights  of 
the  defendant ;  for,  as  he  had  pleaded  the  general  denial  in  addi- 
tion to  the  special  defence  mentioned,  his  entire  case  was  prov- 
able under  that  part  of  the  answer.^ 

§  521.  *  630.  Combination  of  General  and  Argnm«ntatiTe  De- 
nials. This  leads  me  to  the  second  branch  of  the  present 
subdivision;  namely,  the  combination  of  the  general  denial 
with  other  defences  equivalent  thereto  in  the  same  answer. 
The  argumentative  denial  described  above  is  frequently  in  pnc- 
tice  used  in  connection  with  the  general  denial  inserted  in  the 
same  answer.  It  would  seem  as  though  the  pleader,  after  he 
had  written  the  brief  general  denial,  could  not  be  satisfied  with 
its  efficacy,  and  considered  it  necessary  to  add  in  separate  divi- 
sions of  the  answer  a  further  statement  of  the  very  facts  which 
he  knew  would  constitute  the  defence,  and  which  could  all  he 
proven  under  the  general  denial.  This  mode  of  pleading  is 
faulty  in  the  extreme;  it  has  not  a  single  reason  in  its  favor, 
not  an  excuse  for  its  existence;  it  overloads  the  record  with 
superfluous  matter,  and  produces  nothing  but  confusion  and 
uncertainty.  In  a  few  States  the  courts  have  struggled  to 
correct  this  vicious  departure  from  the  true  theory  of  pleading, 
and  have  enforced  the  rules  and  remedies  which  the  codeB  amplj 
provide.     It  is  unnecessary  to  a^ue  that  this  species  of  answer 

1  Day  V.  Wamsley,  33  Ind.  145.  trae,  necessarily  shows  that  theaDegstMO 

[^In  Bnrris  v.  People's  Ditch  Co.  (1894),  of  the  complaint  as  to  the  same  matter  is 

104  Cal.  248,  37  Pac.  922,  the  coart  said :  nntrue.  is  a  good  trayerse,  and  snfficisiit  u 

**  It  may  be  said,  generally,  that  any  alle-  a  denial."     See  also  PhiUips  v.  Higiit 

gation  in  an  answer  which,  if  found  to  be  (1896),  1 13  CaL  558,  45  P^  843.3 
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is  in  direct  conflict  with  the  plainest  principles  and  the  most 
express  reqaiiements  of  the  codes.  Those  statutes  permit  only 
"  denials  "  and  statements  of  **  new  matter, "  that  is,  matter  which 
is  truly  a  confe»»ian  and  avoidanee;  they  do  not  authorize  aver- 
ments of  matter  which  is  not  new,  but  which  is  simply  a  detail 
of  evidence  going  in  support  of  a  denial.  While  this  reformed 
system  constructed  by  the  codes  is  perfect  in  its  scientific  char- 
acter, —  far  surpassing  in  that  respect  the  looM  notions  intro- 
duced by  the  common-law  courts  in  relation  to  the  function  of 
the  ordinary  "general  issues"  of  the  old  .procedure, — it  is  at 
the  same  time  in  the  highest  degree  practical.  If  the  advantages 
which  ought  to  be  derived  from  the  great  reform  are  to  be  ob- 
tained, it  is  clearly  the  duty  of  all  the  courts  to  insist  upon  a 
return  to  the  simple  methods  which  the  codes  so  clearly  prescribe, 
coDceming  which,  indeed,  they  do  not  leave  the  slightest  doubt 
or  uncertainty. 

§  523.  *  6S1.  Pr«otlo«  In  Indiana  in  Respeot  to  ArgnmantKUva 
DaniaU.  In  Indiana,  a  practice  has  become  settled,  which  might 
well  be  borrowed  by  the  eoarts  of  all  the  other  States.  I  know 
of  no  single  rule  of  procedure,  which,  if  uniformly  adopted  and 
rigidly  enforced,  would  work  out  a  happier  result  in  bringing  the 
forms  and  modes  of  pleading  back  to  the  simple  and  scientific 
theory  embodied  in  the  codes,  than  the  rule  which  prevails  in 
Indiana,  and  which  I  shall  now  explain  and  illustrate.  I  dwell 
on  it  at  some  length,  not  because  it  can  now  be  regarded  as  part 
of  the  universal  practice  throughout  the  States  in  which  the  new 
system  has  been  established,  but  because  it  ought  to  become  so; 
and  I  hope  that,  by  introducing  it  to  the  attention  of  the  bench 
and  bar  in  other  commonwealths,  its  merits  may  be  at  once  rec- 
ognized, and  its  methods  followed. 

§  S23.  *  632.  Bams  Sabjeot.  When  the  answer  contains  the 
general  denial,  and,  in  addition  thereto,  a  separate  defence  or 
separate  defences  equivalent  to  the  general  denial,  —  that  is, 
mere  argumentative  denials  as  above  described,  —  such  addi- 
tional defences,  it  is  settled,  are  irregular,  and  will  be  over- 
ruled and  expunged  from  the  record.  The  remedy  is  not  by 
demurrer,  for  the  reasons  already  given,  but  by  motion  to  strike 
out  as  redundant  and  superfluous.  If,  however,  a  plaintiff,  in- 
stead of  moving  to  strike  out,  should  demur  to  the  vicious 
defences,  and  that  demurrer  should  happen  to  be  sustained  by 
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the  lower  courts  ho  material  error  would  have  been  committecL 
for  the  same  result  would  have  been  reached  which  would  be 
attained  by  a  motion;  the  record  would  be  cleansed  of  its  re- 
dundancy, and  the  general  denial  would  remain,  under  which 
all  the  facts  constituting  the  defence,  and  which  had  been  set 
forth  at  large  in  the  rejected  paragraphs,  could  be  given  in  evi- 
dence at  the  trial.     This  practice,  I  say,  is  thoroughly  settled 
in  Indiana;  and  the  result  is  a  system  of  pleading  in  that  State 
which  far  surpasses,  in  its  brevity  and  its  adherence  to  the  spirit 
of  the  codes,  that  prevailing  in  any  other  State.     The  cases  col- 
lected in  the  notes  illustrate  many  forms  of  pleading  to  wbicb 
the  rule  has  been  applied,  and  exhibit  its  practical  workings  in 
a  very  complete  manner.  ^    The  same  doctrine  and  practice  has 
l^een  occasionally  followed  in  other  States.^    This  subject  will 
be  again  referred  to  in  the  subsequent  section  which  deals  with 
the  union  of  defences.     It  is  very  plain  that  the  faulty  method 
described  and  criticised  proceeds  in  a  very  great  measure  from 
an  uncertainty  in  the  mind  of  the  pleader  as  to  the  matter  which 
may  be  given  in  evidence  under  the  "general  denial:"  what- 
ever, then,  will  remove  that  uncertainty,  will  aid  in  prodacii^ 
a  reform  in  the  manner  of  stating  defences  in  the  answer. 
/^    §  524.    *  633.    General  Denials  of  aU  AUegations  not  otlmwiM 
Adxnitted  or  Referred  to.     A  practice  has  recently  grown  up  of 
framing  an  answer  in  the  following  manner :  To  admit  such  of 

1  Adams  Ex.  Co.  v.  Darnell,  31  Ind.  ern  Union  Tel.  Co.  v.  Meek,  49  id.  53; 

20 ;  Indianapolis,  etc.  R.  Co.  v.  Rntherford,  Smith  v.  Denman.  48  id.  65,  70;  Milford 

29  Ind.  82;  Jeffersonrille.  etc.  R.  Co.  v.  Sch.  T.  v.  Powner,  126  Ind.  538;  Wallace 

Dunlap,  29  id.  426;  Rhode  v.  Green,  26  v.  Exch.  Bk.  of  Spencer,  126  lod.  S€S. 

id.  83;  Bondarant  i;.  Bladen,  19  id.  160;  Craig  v.  Frazier,  127  Ind.  386;  Wickwiit 

Butler  V.  Edgerton,  15  id.  15;   We«ccott  v.  Angola  (Ind.  App.,  1893),  30  N.  E.  R«fk 

V.  Brown,  13  id.  83 ;  Garrison  v.  Clark,  11  917;  Hoosier  Stone  Co.  v.  McCain  (lad 

id.  369;  Cain  v.  Hunt,  41  id.  466,  471 ;  Supr.,  1892),  31  N.  E.  956. 

Ferguson  v.   Ramse7,  41    id.   511,  513;  >  Rost  v.  Harris,  12  Abb.  Pr.4l€,per 

Chicago,  etc.  R.  Co.  v.  West.  37  id.  211 ;  .  Bosworth   J.;    Radde   v.  Rockgaber.  3 

Urton  V.  State,  37  id.  339;  Port  v.  Rus-  Duer.684;  Simpson  p.  McArthorJS  Abb. 

sell,  36  id.  60;  Day  v,  Wamsley,  33  id.  Pr.  302   (n.),  per   Brady  J.;   Bmck  r. 

145 ;  Allen  v.  Randolph,  48  id.  496 ;  Trog*  Tucker,  42  Cal.  346 ;  Page  v.  Menria,  54 

den  V.  Deckard,  45  id.  572 ;  Wolf  v,  Scho-  Conn.  426.    It  is  held  in  Florida  that  tbe 

field,  38  id.  175 ;  Widener  o.  State,  45  id.  court  may  strike  out  such  a  special  de- 

244;   Sparks  v.   Heritage,   45    Ind.   66;  fence  or  not  as  it  pleases,  and  ositha 

Lewis   V.  Edwards,  44  id.  333 ;   Ohio  &  ruling  will  be  error.    DaTis  p.  Shnler,  U 

Miss.  R.  Co.  V.  Hemberger.  43  id.  462, 464  ;  Fla.  438,  445.    See  also  Colorado  Ceot 

Wilson  i;.  Root,  43  id.  486,  493.    See  also  R.  Co.  v.  MoUanden,  4  Colo.  154.  A  doial 

Lowry  v.  Megee,  52  id.  107;    Watts  v.  which  is  a  mere  inference  from  fadsal- 

Coxen,  52  id.  1 55 ;    Bannister  v.  Grassy  leged  is  not  a  good  deniaL    Wrigbt  i*. 

Fork  Ditch  Ass'n,  52  id.  178,  184;  West-  Schmidt,  47  Iowa,  233. 
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ihe  plaintiff's  averments,  if  any,  as  the  facts  of  the  case  require ; 
to  deny  others  wholly  or  partially ;  to  explain  and  modify  others 
if  thoug^ht  necessary ;  in  short,  to  unite  in  one  answer  or  division 
thereof  a  mass  of  special  admissions,  denials,  explanations,  and 
affirmative  statements,  and  to  conclude  the  whole  with  a  sweeping 
clause  somewhat  in  this  form :  ^'  As  to  each  and  every  other  alle- 
gation in  said  complaint  not  herein  expressly  admitted  or  denied 
or  mentioned,  the  defendant  hereby  denies  the  same ; "  or,  ^^  And 
the    defendant  denies  each  and  every  other  allegation  in   said 
complaint  not  hereinbefore  expressly  admitted  or  denied  or  men- 
tioned.''    Although  a  somewhat  similar  mode  of  putting  in  issue 
the  averments  of  a  bill  in  equity  was  occasionally  resorted  to  by 
chancery  pleaders  under  the  former  system,  the  codes  give  no 
countenance  to,  nor  authority  for,  such  a  mongrel  form  of  answer. 
The  true  spirit  and  intent  of  the  theory  introduced  by  the  re- 
formed procedure  plainly  demand  certainty,  precision,  and  defi- 
niteness  in  the  allegations  of  both  parties,  and  especially  in  the 
denials  by  which  the  defendant  places  on  the  record  the  exact 
issues  intended  to  be  tried.     In  this  respect  the  new  method  was 
to  be  a  complete  departure  from  the  vagueness  and  uncertainty 
resulting  from  the  broad  effect  given  to  the  general  issues  in  ''  as- 
sumpsit," "debt,"  and  "trover"  by  the  common-law  courts,  and 
also  from  the  loose  and  incomplete  manner  of  presenting  the 
issues  which  necessarily  characterized  the  answer  in  chancery. 
This  design  of  the  codes  would,  however,  be  utterly  defeated  if 
the- vicious  style  of  defence  thus  described  should  become  com- 
mon ;  and  the  courts,  it  is  submitted,  ought  to  have  pronounced 
most  emphatically  against  it  when  it  first  made  its  appearance. 

§  525.  *  634.  Proper  Distinctioxi  to  be  observed  between  General 
and  Spedfio  Deniala.  The  codes  require  either  a  general  denial, 
or  specific  denials,  or  defences  in  confession  and  avoidance  ;  and 
also  that  each  defence  must  be  separately  stated,  so  that  the  issue 
raised  by  it  may  be  perceived  at  once.  The  ''general  denial  "  is 
evidently  intended  to  be  an  answer  to  the  entire  complaint  or  pe- 
tition, —  to  negative  all  its  averments.  The  design  of  the  legis- 
lature and  the  understanding  of  the  bar  upon  this  point  were 
shown  by  the  immediate  adoption  of  the  form  in  use  through- 
out all  the  States.  The  code  of  Iowa  expressly  enacts  that  the 
general  denial  is  interposed  to  the  whole  petition;  and  this 
provision  is  plainly  a  statutory  construction  of  the  universally 
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preyailing  doctrine  :  a  specific  denial,  on  the  other  hand,  must 
be  addressed  to  some  single,  particular  allegation,  and  most 
distinctly  indicate  the  portion  intended  to  be  controverted  by  it 
I  am  of  opinion  that  each  specific  denial  ought  to  be  a  single  and 
separate  defence  by  itself,  so  that,  if  the  issue  upon  it  should  be 
decided  in  favor  of  the  defendant,  the  cause  of  action  would  be 
defeated.  In  this  respect,  I  think,  the  specific  denials  of  the 
codes  were  intended  to  be  analogous  to  the  special  traverses  pro- 
vided for  by  the  English  judges  in  their  new  rules  of  pleading 
adopted  in  1834.  Certain  it  is  that  the  codes  do  not,  by  any 
stretch  of  their  language,  contemplate  an  answer  consisting  of 
a  general  denial  directed  to  a  part  only  of  the  complaint  or  peti- 
tion, and  connected  with  other  admissions,  partial  denials,  and 
explanations. 

§  526.  *  685.  DiffioTilty  Arifllng  from  thlB  Fonn  of  Answer. 
Again :  this  form  of  answer  makes  it  extremely  difficult,  and 
often  impossible,  to  determine  what  allegations  are  denied,  and 
what  are  passed  by  in  silence,  and  therefore  admitted.  If  the 
complaint  or  petition  contains  numerous  averments,  and  the  an- 
swer is  such  a  mass  of  express  admissions,  partial  explanations, 
and  statements  of  matter  which  is  merely  evidentiary,  and  con- 
cludes with  the  formula  above  quoted,  we  have  all  the  evib 
which  can  result  from  the  most  vicious  system  or  no-system  that 
can  possibly  be  conceived.  The  object  of  pleading  is  to  ascertain 
and  present  the  issues  of  fact  between  the  litigants,  so  that  they 
can  be  readily  perceived  and  decided  by  the  court  and  jury.  The 
special  boast  of  the  common-law  methods  was,  that  they  brought 
out  these  issues  singly  and  clearly.  I  am  confident  that  the  the- 
ory of  the  reformed  procedure,  when  lived  up  to  and  accuratelr 
followed,  will  give  much  better  practical  results  than  were  ever 
obtained  as  a  whole  from  the  former  system.  The  kind  of  an- 
swer which  I  have  described  violates  every  principle  of  this 
theory,  and  is  a  contrivance  of  ignorance  or  indolence. 

§  527.  *  636.  ThiB  Form  Sanctioned  by  some  ConrtB.  Notwith- 
standing the  foregoing  considerations,  which  appear  to  be  such 
plain  and  necessary  inferences  from  the  language  as  well  as  the 
intent  of  the  codes,  the  courts  of  New  York  and  of  some  other  States 
have  given  a  seeming  approval  to  this  most  slovenly  manner  of 
stating  the  defence  of  denial.  So  far  as  their  decisions  have 
passed  upon  the  subject,  they  seem  either  to  approve  such  an- 
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swers,  or  at  most  to  hold  that,  if  improper,  the  only  mode  of  cor- 
rectaon  is  by  a  motion  to  make  them  more  definite  and  certain ; 
in  other  words,  they  are  sufficient  to  raise  the  intended  issues. 
It  cannot  be  said,  however,  that  the  question  has  been  settled  by 
authority,  or  l^at  this  species  of  denial  has  become  an  established 
method  of  pleading  wherever  the  reformed  procedure  prevails. 
The  few  cases  which  touch  upon  the  matter  will  now  be  cited. 
In  an  action  upon  a  policy  of  life  insurance,  the  answer  was  of 
the  kind  mentioned,  and  concluded  as  follows :  that  *'  the  defend- 
ant denied  each  and  eveiy  allegation  of  the  complaint  not  therein 
expressly  admitted  or  denied."  The  Court  of  Appeals  said  of 
this  answer:  "  It  is  clear,  both  upon  principle  and  authority,  that 
under  a  general  or  specific  denial  of  any  fact  which  the  plaintiff 
is  required  to  prove  to  maintain  the  action,  the  defendant  may 
give  evidence  to  disprove  if  If  an  answer  containing  denials  of 
the  allegations  of  the  complaint,  except  as  thereinafter  slated,  is 
rendered  indefinite,  uncertain,  or  complicated,  the  remedy  is  by 
motion  to  make  the  answer  more  definite,  and  not  by  exclusion 
of  evidence  on  the  trial"  '  A  similar  answer,  ending  with  a  de- 
nial of  "  each  and  every  allegation  of  the  complaint  except  as 
herein  admitted  or  stated"  was  helQ  by  the  same  court  to  be 
good  and  to  raise  au  issue.^ 

>  Wheeler  V.  BillingB,  38  N.  T.  963.  man-Am. Bk.,  lUU.S.SlS;  OriSncL.t 

'  Greenlteld  o.  Maw.  Mat.  L.  In».  Co.,  K.  Co.,  101  N.  Y.  34B;  Crane  u.Ctfme,  43 

47  N.  r.  «3D,  4^;,   per   GroTer  J.     An  Hon,  309 ;  Owtiu  v.  R.   Hudnot's  Phai- 

expreatioD  in   this  qnoUtioo   itidicstes  a  macy,  30  Civ.  Pro.  Rep.  145  ;  gee  Clftrk  u. 

certain  miKonception  on  the  port  of  the  Dillon,  97  N.  T.  370;  Davenport  ii.  Ladd, 

learned  jndge.     A  general  denial  of  a  fact  38  Mina.  54S. 

ia  something  unknown  in  the  EjHtcm  of  [jTbe  folloiring  forms  of  general  denial 
pleading  eatabliilieil  bj  the  codes.  See  have  been  held  lofflcieTit:  "Each  and 
also  Lejde  o.  Martin,  IS  Midd.  38 ;  Becker  ever/  material  allegation,  statement, 
V.  Sweetier,  \i  Minn.  4S7,  434 ;  Kingsle;  matter,  fact,  and  thing  in  siid  complaint 
0.  Gilman.  IS  Minn  315,  S17,  SIS,  vhich  coiitained, and  not  hereiDafter admitted;" 
show  that  this  form  of  denial  is  fully  Althoase  v.  Town  of  Jamaetown  (1895), 
approved  by  the  Minnesota  court.  91  Wis.  46.  64  N.  W.  4S3.  "Every  alle- 
■  Youngs  V,  Kent,  46  N,  Y,  6T! ;  and  gation  in  the  conplaint  not  admitted  in 
■ee  Allis  e.  Leonard.  46  N.  T.  GS8.  That  the  anecer : "  Childers  t'.  First  Nat.  Bank 
this  form  of  denial  is  proper,  and  sniE-  (1896),  U7  Ind.  430,  4G  N.  E.  835.  "Each 
eiently  raises  isenes  opon  the  allegations  and  every  allegation  and  averment  con- 
not  adnilcted,  seems  to  he  now  settled,  at  toined  in  plaintiff'e  complaint  herein  which 
Ivast  in  leverfkl  of  the  Btnces.  Walsh  o.  is  not  hereinafter  specifically  admitted  or 
Mehrback,  9  Hnn.  44S;  Cathonn  u.  Hal-  qaalifled  :"  Mattoonu.  Fremont,  etc.  R.R. 
]en.S5  id.  I5S;  Peon.  Coal  Co.  n.  Blake,  Co.  (1894),  6  S.  D.  901.  60  N.  W.  69. 
69  N.  T.  !S6,  335  ;  St.  Anthony  Falls  Co.  "  Each  and  every  allegation  thereia  coo- 
V.  King  Bridge  Co.  S3  Minn.  186;  Ingle  iniaed.  and  not  hereinafter  ipeclflcolly 
V.  Jonea,  49   Iowa,  386;   Burley  n.  Ger-  denied,  admitted   or  •xplained;"   Stat* 
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§  528.  *  687.  Facts,  not  Conolusions  of  La^ir,  Bhoald  be  denied. 
The  complaint  or  petition,  in  addition  to  the  facts  from  which  the 
right  of  action  arises,  sometimes  contains  the  conclusions  of  law 
which  result  from  those  facts,  such  as  the  indebtedness  of  the  de- 
fendant, his  liability  in  damages,  and  the  like.  It  is  a  fundamen- 
tal principle  of  the  pleading  authorized  by  the  codes,  that  these 
averments  of  fact  must  be  denied,  and  not  merely  the  l^al  coq> 
elusion  thei'efrom ;  a  traverse  of  the  latter  without  one  of  the 
former  is  a  nullity,  and  creates  no  issue.^  When  the  issoaUe 
facts  are  denied,  a  denial  of  the  conclusions  of  law  is  unnecessary, 
but  would  certainly  be  harmless.  In  this  respect,  the  lefoimed 
procedure  has  introduced  a  new  feature  into  the  science  of  plead- 
ing. It  is  often  said,  I  am  aware,  by  writers  of  authority  even, 
that,  under  the  common-law  methods,  the  &cts  were  always,  and 
the  legal  conclusions  were  never,  to  be  traversed.     But  this  state- 

ex  rd.  V.  City  of  Pierre  (1902),  15  S.  D.  "  Where  a  general  denial  in  anaoiwcr 

559,  90  N.   W.  1047.    "  Each  and  every  is  qualified    by  the  pleading  of   special 

material    allegation : "    Nix    v.    Gilmer  defences  in  the  nature  of  oonfenion  vA 

(189?),  5  Okla.  740,  50  Pac.  131.  avoidance,  evidence  of  other  defenctt  o(  i 

In  Hardy  v.  Pnrington  (1894),  6  S.  D.  like  nature  is  inadmissible,  although,  ia 
382,  61  N.  W.  158,  the  court  said:  ''An  the  absence  of  such  pleading,  inch  en- 
answer  [in  mandamus],  which  denies  dence  would  have  been  admissible  onder 
*  each  and  all  the  allegations  in  the  affi-  the  general  denial : "  BaU  v.  BeaumuAt 
davit  contained,  except  such  as  are  here-  (1901),  63  Neb.  215,  88  N.  W.  173. 
inafter  admitted  or  qualified, '  though  On  the  other  hand,  the  following  (ona 
not  a  form  of  pleading  to  be  encouraged,  have  been  held  insufficient:  "Evexy 
has  grown  into  such  frequent  use  that  it  material  allegation  of  the  oompliiot :  * 
would  be  unwise  and  unfair  to  litigants  and  Mead  v,  Pettigrew  (1899),  11  S.  D,  529. 
attorneys  for  this  court  to  hold,  without  78  N.  W.  945 ;  Burke  v.  Inter-State  Sav- 
premonition,  that  such  an  answer,  unaa-  ingsAss'n  (1901),  25  Mont.  315,  69  I^. 
sailed  by  motion  or  otherwise,  constitutes  879;  Hamilton  v.  Huson  (1898),  21  Moot 
no  denial.  If  such  an  answer  leave  the  9,  53  Pac.  101.  "Each  and  every allcKa- 
plaintiff  in  doubt  as  to  what  allegations  of  tion  and  statement  therein  which  is  SDd 
his  complaint  are  intended  to  be  denied  and  are  in  any  way  inconsistent  with  the  alk> 
what  admitted,  the  answer  is  subject  to  a  gations  in  the  petition"  and  "espedaDv 
motion  to  make  more  definite  and  certain."  denies  all  new  matter  pleaded  "  is  the 

A    reply  denying     "each  and  every  answer:    Toung  o.  Schofield  (1895),  13S 

allegation  of  new  matter  "  is  good  after  Mo.  650,  34  S.  W.  497.    "  Each  and  ertrr 

verdict :  Western  Mattress  Co.  v.  Potter  allegation  contained  in  the  answer  iDCOB- 

(1903),  —  Neb.  — ,  95  N.  W.  841.  sistent  with  the  statements  in  plsiotiffs 

A  reply  denying  "  each  and  every  al-  petition : "  Gross  v.  Scheel  (1908),  —  Neb- 
legation  of  new  matter  set  up  in  defend-  — ,93  N.  W.  418;  Dezell  p.  Fidditv  ft 
ant's  answer  "  and  "  each  and  every  other  Casualty  Co.  (1903),  176  Mo.  253, 75  S.  W. 
part  of  same,  except  such  allegations  1102:  an  answer  denying  "esch  and 
of  such  answer  as  may  be  admissions  of  every  other  allegation  in  said  petitioB  oot 
plaintiff's  petition,"  unless  attacked  by  mo-  specifically  admitted.  '^ 
tion  to  strike  oat  or  to  make  more  definite  ^  QHeydenfeldt  v.  Jacobs  (1895),  107 
and  certain,  is  good :  Pecha  v.  Kastl  Cal.  373, 40  Pac.  492.] 
(1902),  64  Neb.  380,  89  N.  W.  1047. 
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ment  ia  clearly  inaccurate.  In  some  of  the  moat  common  forms  of 
declaration  in  constant  use,  the  leading  averment  was  that  "  the 
defendant  it  mdebUd,"  a  mere  inference  of  law ;  and  the  general 
issue  might  be,  "  he  is  not  indebted,"  or  "  he  was  never  indebted," 
which  was  certainly  nothing  but  the  denial  of  a  legal  conclusion. 
All  this  has  been  swept  away  by  the  codes,  and  every  trace  of  it 
left  in  the  modem  practice  is  in  direct  opposition  both  to  the 
spLrit  and  to  the  letter  of  the  statute.  A  denial  of  indebtedness 
or  of  liability,  without  denying  the  allegations  of  fact  from  which 
the  indebtedness  or  liability  is  claimed  to  have  arisen,  is  a  nullity ; 
it  raises  no  issue,  and  will  he  held  bad  on  demurrer,  as  is  shown 
by  the  subjoined  cases :  In  an  action  upon  a  promissoiy  note,  the 
answer  admitted  the  execution  of  the  note,  and  denied  that  the 
defendant  owed  the  debt  to  the  plaintiff.  A  demurrer  to  this  an- 
swer was  sustained,  the  court  saying :  "  This  answer  under  the 
former  mode  of  pleading  would  have  amounted  to  a  plea  of  nil 
debet,  and  would  not  have  been  good,  as  the  suit  was  brought 
upon  a  note  in  writing  having  the  dignity  of  a  specialty ;  and  we 
are  of  opinion  that  the  answer  was  not  sufficient  under  the 
present  practice.  It  was  not  sufficient  to  state  that  defendant 
did  not  owe  the  debt."  ^  All  the  cases,  with  hardly  an  exception, 
are  to  the  same  effect :  as  in  an  action  on  a  note,  an  answer  saying 
that  "  the  defendants  do  not  ovie  and  ought  not  to  pay  the  note, 
for  they  do  not  admit  the  regular  protest  thereof  and  notice," 
raised  no  issue ; '  also  where,  in  an  action  for  goods  sold  and  de- 
livered, the  answer  *'  denies  that  the  defendant  is  indebted  to  the 
plaintiff  as  stated  in  the  petition ;  "  *  and  where,  in  an  action  on 
a  note,  the  answer  simply  denied  indebtedness  to  the  plaintiff  as 
claimed  in  the  petition,  or  in  any  other  sum  or  amount  whatever.* 

'  Haggard  v.  Hay'a  Adm.,  13  B.  Mod.  inonwMltb,  IS  BoA,  435 ;  Loait  b.  Bfowd 

i;s.  7  Ura.  336 ;  Indiauapolia,  B.  &  W.  R.  Co. 

<  Clarke.  Finnell,  16  B.  Mod.  339,335.  r.  Ruler,   50  lad.  GO  i  Hoater  v.  Martin, 
■  Piandi  tt.  Fnuicii,  ts  B.  Mod.  57 ;  &7  Cal.  3GS ;  Hintrager  d.  Kichtac  (Iowa. 

acd  Boe  NelsoD  e.  Murn;,  33  Cal.  33S ;  189S),  52  N.  W.  K«p.   188 ;  CarpOQtei  u. 

Ctirtii  V.   Richudi,  9  Cal.  33 ;    Wells  v.  Ritchie,   3   Waab.   612.     Deuiais   o(  in- 

McPike,  21  Cal.  SIS;  Higgina  u.  Germaia.  debtednew:  BoUerv.  Sid  dell.  43  Fed,  Rep. 

I  Moot.  330  J  Skiaoer  0.  ClDle,  9  NeT.  343,  116;  CallaDaD  v.  Williama,  71  lova,  363  ; 

<  HocCon  u.  Coffin,  99  Iowa,  335,  338.  Wataon  u.  Lemen,  9  Colo.  200;  Gale  D. 
For  farther  illdstratioDB  of  tlie  rule  stated  Jamea,  11  Colo.  540;  Heath  it.  White.  3 
inthetext,  see  Matk  Nat.  Bank  r.Riuaell,  Utah,  474.  See  McLanghlin  E.Wheeler 
6  Hod,  375;  Starr  v.  Ciagiu.  34  id.  177;  (S.  Dak.  1S91|,  47  N.  W.  816,  818. 
Murray  p.  M.  Y,  L.  Ids.  Co.,  85  N.  Y.  2.'J6,  [Speocer  v.  Tomsy  (1897),  5  Okla. 
239;  Keatocky  Ri<rei  Nar.  Co.  c  Com-  SS3,  49  Pac.  1012;  Aoltnuui  &  Taylor  Co 
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§  529.  *  688.  lUiiBtrations.  The  same  is  true  of  any  other 
denials  of  mere  inferences  or  conclusions  of  law.  Thus,  in  a  soit 
upon  a  note  given  to  the  plaintiff,  a  married  woman,  and  made 
expressly  payable  to  her  on  its  face,  a  defence  that  the  ^  note  is 
not  her  separate  property/'  and  a  denial  that  she  is  the  legal 
owner  and  holder  thereof,  were  both  held  nullities,  and  struck 
out  on  motion.^  The  defence,  in  an  action  to  foreclose  a  mort- 
gage, '^that  D.  [the  mortgagor]  was  regularly  and  duly  dis- 
charged from  all  his  debts,  including  that  to. the  plaintiff,  under 
proceedings  in  insolvency,"  was  held  not  to  be  new  matter  re- 
quiring a  reply,  ^^  but  only  a  conclusion  of  law  and  not  of  fact,'' 
and  not  to  create  an  issue.^  In  an  action  to  recover  for  injuries 
caused  by  the  negligence  of  the  defendant,  the  complaint,  after 
stating  the  necessary  facts  showing  the  negligent  omissions,  and 
the  consequent  destruction  of  the  plaintiff's  property,  concluded. 
**  to  his  great  damage,  to  wit,  in  the  sum  of  ^00."  The  answer 
simply  denied  '^  that  the  plaintiff  had  suffered  damage  in  the  sum 
of  $800."     This  denial  raised  no  issue.* 

§  530.  *  639.  Denial  of  Conclusiozis  of  Law  is  tTnneoeaaaiy.  The 
converse  of  the  rule  illustrated  by  the  foregoing  cases  is  also  trae. 
If  the  answer  denies  the  material  facts  averred  by  the  plaintifiE,  or 
alleges  material  facts  constituting  a  defence  of  new  matter,  it 
need  not  deny  the  plaintiff's  conclusions  of  law,  or  state  any  con- 
clusions of  law  as  the  inference  from  the  facts  which  it  has 
pleaded.^    Thus,  in  an  action  upon  a  contract,  the  answer  alleged 

V.  Mead  (1901 ),  109  Kj.  583, 60  S.  W.  294 ;  owner  and  holder  of  the  note  and  looit- 

Taylor  v.  Parcell  (1894),  60  Ark.  606,  31  ga^res  creates  no  i8sne:  Clemens  v.  Lace 

8.  W.  567.J  (1894),  101  Cal.  432,  35  Pac.  1032.    A  de* 

^  Frost  V.  Haford,  40  Cal.   165,  166.  nial  bjr  defendant  in  an  action  of  eject- 

Felch  V,  Beaudry,  40  Cal.  439.  meut  that  his  possession  is  wrongful  raiNi 

3  Christj  0.  Dana,  42  Cal.  174,  178.  noissne:  Rhoades  v.   Higbee   (1695),  21 

^  Haston  v.  Twin  &  C.  C.  Tump.  Co.,  45  Colo.  88,  39  Pac.  1099.  A  ralid  deaisl  ii 
Cal.  550;  Higgins  v.  Wortel,  18  Cal.  330.  notYitiatedbycondosions  of  law  alleged  a 
In  an  action  to  enforce  a  lien  upon  defend-  connection  therewith :  Fitxpatrick  t-  Si- 
ant's  land,  an  answer  which,  withont  con-  monson  Bros.  Co.  (1902),  86  Minn.  14<^  90 
trovertinganyof  the  facts  alleged,  simply  N.  W.  378. 

denied  that  the  plaintifiF  had  any  lien,  was  A  denial  that  the  set-off  consdtated  i 

held  to  raise  no  issue.     Bradbury  v.  Cro-  defence,  raises  no  issae :   Richardsoo  r. 

nise.  46  Cal.  287.    See,  however,  Simmons  Doty  (1895),  44  Neb.  73.  62  N.  W.  SS4. 

17.  Sisson.  26  N  Y.  264,  270,  273.  One  who  in  his  pleading  has  stated  sis- 

[A  mere  denial  of  competency  to  sue  gal  conclusion  cannot  object  to  a  deoxil 

raises  no  issue  of  fact :  Chamberlin  Bank-  thereof  in  the  same  terms :   Baldwia  r. 

ing  House  v.  Noyes  (1902),  —  Neb.  •-,  92  Burt  (1895).  43  Neb.  245.  61  K.  W.  601  ] 

N.   W.   175.      in  a  foreclosure  suit  an  *  C Abbott  v.  Caches  (1899),  20  Waik 

answer  denying  that  the  plaintiff  is  the  517,  56  Pac.  28.^ 
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all  the  facts  necessary  to  show  that  the  agreement  was  illegal  as 
being  in  restraint  of  trade ;  but  the  illegality  was  not  expressly 
averred,  nor  relied  upon  as  a  defence  by  means  of  any  clause 
drawing  such  a  conclusion  from  the  facts  which  were  stated. 
The  defence,  however,  was  held  to  be  sufficient,  both  in  form  and 
substance :  the  facts  const^ituting  it  were  aU  pleaded ;  and  that  was 
enough,  without  adding  the  legal  inferences  from  them.^ 

§  531.    *640.    Denials  of  Knowledge  or  Information.     Formula 
Fresoribed  by  Statute  should  be  f oUowed.     All  the  denials,  either 
general  or  specific,  to  which  the  rules  stated  in  the  foregoing  sub- 
divisions apply,  may  be  either  positive,  or  denials  of  knowledge 
or  information  in  respect  to  the  matters  alleged  by  the  plaintiff. 
When  the  latter  mode  is  adopted,  the  formula  prescribed  by  the 
statute  should  be  exactly  followed,  not  because  there  is  any  value 
in  the  form  simply  as  such,  but  because  in  no  other  manner  can 
the  defendant  satisfy  the  demands  of  the  code,  and  raise  a  sub- 
stantial issue,  —  an  issue  which  is  not  a  subterfuge  and  pretence. 
When  the  denial  is  positive,  the  defendant  is  required  to  negative 
directly  each  and  every  allegation  of  the  complaint  or  petition,  or 
the  particular  ones  controverted  by  him  if  less  than  alL     If  this 
cannot  be  done  by  reason  of  the  defendant's  ignorance,  and  he  is 
therefore  permitted  to  choose  the  other  alternative,  he  must  deny 
that  he  has  any  knowledge  or  information  concerning  the  matters 
alleged  sufficient  to  enable  him  to  form  a  belief  respecting  them.' 
Any  other  form  must  of  necessity  be  evasive.     And  so  the  cases 
all  hold ;  but  a  single  illustration  will  suffice.     The  complaint  in 
an  action  to  recover  the  price  of  gas  furnished  to  a  city  being 
verified,  the  answer  was  as  follows :  *^  And  this  defendant  says 
that  the  defendant  has  no  knowledge  or  information  in  relation  to 
the  allegations  of  the  second  count  of  the  said  complaint,  and 
therefore  denies  the  same."     On  the  trial,  the  averments  of  the 
second  count  were  treated  by  the  court  as  not  denied,  and  as 
therefore  admitted  to  be  true ;  and  this  ruling  was  sustained  on 
appeal.     The  answer  was  held  to  be  a  nullity :  the  only  denials 
permitted,  it  was  said,  are  those  positive  in  form,  and  those  which 
deny  any  knowledge  or  information  sufficient  to  form  a  belief; 
any  others  raise  no  issue.'    The  same  conclusion  was  reached  in 

^  Frost  V.  More,  40  Cal.  347.  '  San  Fiftncigco  Gas  Co.  v.  San  Fran- 

3  C^olby  0.  Spokane  (1895)   12  Wash,     cisco,  9  CaL  453. 
690,42Pac  112.3 
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respect  to  an  answer  which  stated  that  ^*  the  defendant  has  not 
sufficient  knowledge  or  information  to  form  a  belief  whether 
[certain  allegations]  are  true,  and  therefore  denies  the  same."  ^ 

1  Cnrtis  v.  Richards,  9  Cal.  33 ;   Ste-  .  The  following  forms  hare  been  bdd  ia- 

venson  v.  Flonrnoy,  89  Ey.  561 ;  contra,  Bafficient:  —  *' Defendant  sajB  that  be  has 

Camins  v.  Lawrence  Cy.  (S.  Dak.  1890),  not  iuformation  sufficient  to  form  &  be- 

46  N.  W.  Rep.  182.    As  to  the  proper  lief:"    Sigmnndv.  Bankof  Minoi(l8»«l. 


form  of  such  denials,  and  their  effect  in  4  N.  D.  164,  59  N.  W.  966.    An 

raising  issaes  when  thns  proper,  see  also  that  defendant  has  no  knowledge  or  ioior- 

Eeutacky,  etc.  Co.  v.  Commonwealth,  13  mation  sufficient  to  form  a  belief,  since 

Bush,  436;   Farmers'  &  Merch.   Bk.   of  there  must  be  a  direct  denial  and  nac 

Baltimore  v,  Charlotte  Bd.  of   Aid.,  75  merely  an  affirmation  of  anegatiTe:  Lav 

N.  C.  45;  Sherman  v.  Osbom,  8  Ore.  66;  Trust  Society  r.  Hogne  (1900),  37  Die. 

Ninde  v.  Oskaloosa,  55  Iowa,  207 ;  Claflin  544,  63  Pac.  690.     A  denial  that  defend- 

V.  Reese,  54  id.  544 ;  Neuberc^er  v.  Webb,  ant  has  "  any  knowledge  or  inf onnaticn 

24  Hun,  347 ;  Meehan  v.  Harlem  Sav.  Bk.,  sufficient  to  form  a  belief**  ainee  under 

5  id.  439 ;  Grooers'  Bank  v,  O'E&orke,  6  id.  the  statute  be  must  deny  also  that  he 

18;  Wiltman  u.  Watry, 37  Wis.  238;  Peo-  could  o^uin  sufficient  knowledge:  Joo^  r. 

pie  V.  Curtis,  1  Idaho,  753.    For  further  Perot  (18ft3).  19  Colo.  141,  34  Pac  725. 

examples  of   such   denials    improper  in  "  This  defendant  has  not  and  cannoc  ob> 

form,  see  Bidwell  o.  Overton,  26  Abb.  N.  tain  information  sufficient  npon  which  ta 

Cas.  402 ;  Sheldon  v.  Sabiii,  1 2  Daly,  84  ;  base  a  belief,"  defective  in  not  stating  the 

Lay  Gras  Machine  Co.  v.  Neuiie  Falls  Mfg.  same  as  to  both  knowledgr  and 


Co.,  91  N.  C.  74 ;  Land,  etc.  Co.  of  Q.  B.  v.  tion :   Grand  Valley   Irr.   Co.  p.   Lesfaer 

Williams  (S.  C.  1892),  14  S.  E.  Rep.  821,  (1901),  28  Colo.  273, 65  Pac  44.     An  alle- 

15  id.  453;  Greer  v.  Covin eton.  83  Ky.  gation  that  defendant  "  has  no  knowledge 

410;    Haney    v.  People,   12    Colo.    345;  of  the  facts "  alleged  in  one  paragn|ili  cf 

Moody  i;.  Belden,  60  Huu,  582.  the  complaint,  and  '*  has  no  infonnatwa  " 

I^The  following  forms  have  been  held  respecting  the  truth  of  the  aUegationa  in 


sufficient :  — ''  Whether  the  matters  and  another  paragraph :  Woodcock  r 
things  set  forth  [in  said  paragraph]  are  (1901),  128  N.  C.  243,38  S.  £.  88i. 
true  or  false,  defendant  has  no  knowledge  allegation  '*  that  defendant  has  noit 
or  information  sufficient  whereof  to  form  cient  knowledge  or  information  as  to  tbe 
a  belief  and  he  therefore  denies  the  same:"  claim  of  the  plaintiff,  and  tberefoce  de- 
Seattle  Nat.  Bank  v.  Meerwaldt  (1894),  8  mands  and  calls  for  strict  legal  proof  these- 
Wash.  630, 36  Pac.  763.  A  denial  of  any  of : "  National  Life  Ins.  Co.  r.  Maitin(l  899 ) . 
knowledge  or  information  sufficient  **to  57  Neb.  350, 77  N.  W.  769.  Anall^ga&oa 
enable  it  to  form  a  belief,"  although  the  that  defendant  has  no  knowledge  or  in- 
statute  uses  the  words,  *'  sufficient  to  form  formation  concerning  the  matter  allej^ 
a  belief:"  Wilson  v.  Commercial  Union  in  the  petition:  Wilson  r.  Nen  (1901;, 
Ins.  Co.  (1902),  15  S.  D.  322.  89  N.  W.  —  Neb.  — ,  95  N.  W.  502. 
649.  Plaintiff  "  denies  that  it  has  any  *'  To  authorize  the  denial  of  an  alkg»- 
knowledge  or  information  sufficient  to  tion  in  a  petition,  a  want  of  belief  is  siifi> 
form  a  belief  as  to  the  truth  of  the  alle-  cient;  audit  is  not  improper  to  i 


gations  contained  in  said  answer,"  held     the  denial  with  a  statement  that  tbe  pwtj 
good,  as    against  the  objection    that   it     making  it  has  no  knowledge  or  inf< 


was    a   negative   pregnant,   when   objec.  tion  on  which  to  form  a  belief:'*  Mcintosh 

tion  was  first  made  after  trial  and  verdict:  v.  City  of  Omaha  >(190S),  Neb^  91  K.  W. 

Trustees  v.  Nesbitt  (1896),  65  Minn.  17,  67  527.    A  denial  of  knowledge  or  inlbmft- 

N.  W.  652.    A  denial  that  plaintiff  "  has  tion  sufficient  to  form  a  belief  as  to  tbe 

knowledge  or  information  sufficient,  etc.,"  existence  of  an  alleged  fact  most  be  spe- 

is  sufficient  without  the  word  "any  "  before  cific  as  to  such  fact :  Ward  v.  Edge  (I8t7), 

knowledge,  as  the  statute  reads :  Gilreath  100  Ky.  757,  39  S.  W.  440.    Other  cases 

V.  Furman(1900),57S.C.289,35S.£.516.  dealing  with  the  subject :  Banks  r.  MoeUer 
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§  532.  *  641.  'When  a  Denial  of  Knowledge  or  Information  is  not 
allowed.  Although  the  denial  of  knowledge  or  infomiation  may 
be  used  in  respect  to  every  form  of  traverse,  whether  general  or 
specific,  yet  it  cannot  be  resorted  to  under  all  circumstances. 
There  are  occasions  in  which  the  defendant  will  not  be  permitted 
to  say  that  he  has  no  knowledge  or  information  of  the  matter 
sufficient  to  form  a  belief,  because  such  a  statement  would  be  a 
palpable  falsehood,  a  plain  impossibility.  When  the  allegation 
in  the  complaint  or  petition  is  of  a  fact  which  must  of  necessity 
be  within  the  personal  knowledge  of  the  defendant;  when  it 
avers  an  act  done  or  an  omission  suffered  by  him  personally ; 
i^hen,  for  example,  it  states  a  contract  entered  into,  or  a  deliber- 
ate wrong  perpetrated,  by  himself,  —  he  TMMit  know  whether  the 
averment  is  true  or  false.^     He  will  not  be  suffered  to  assert  a 


(1900),  73  Conn.  448,  47  Atl.  656 ;  Sajles 
r.  FitzGerald  (1899),  72  Conn.  391,  44  Atl. 
733;  Smith  v.  Allen  (1901),  63  Neb.  74, 
88  N.  W.  155 ;  Jacobs  v.  Hogan  (1900).  73 
Conn.  740,  49  Atl.  202.  The  Georgia 
statute  ia  somewhat  different  from  that 
found  in  most  of  the  code  States :  Code, 
§  4961  (1895),  "Any  averment  distinctly 
and  plainly  made  therein  [in  the  petition], 
which  is  not  denied  by  the  defendant's 
answer,  shall  be  taken  as  prima  facie  true, 
unless  the  defendant  states  in  his  answer 
that  he  can  neither  admit  nor  deny  such 
averment  because  of  the  want  of  sufficient 
information."  For  cases  construing  it  see 
I^ester  v.  Mcintosh  (1897),  161  Ga.  675,  29 
S.  £.  7  ;  English  v.  Grant  (1897),  102  Ga. 
35,  29  S.  K.  157;  Smith  v.  Champion 
(1897),  102  (3a.  92,  29  S.  E.  160;  Angler 
o.  Equitable  Bldg.  Ass'n  (1899),  109  Ga. 
625,  35  8  E.  64. 

Denials  upon  Information  and  Belief:  — 
"  The  better  rule  is  that  a  denial  made 
upon  '  information  and  belief '  is  sufficient 
when  made  in  a  certain  class  of  cases.  In 
strictness,  it  is  the  only  proper  form  of  denial 
13  a  case  where,  with  reference  to  the  fact 
sought  to  be  denied,  defendant  has  certain 
information  which  induces  him  to  believe 
that  such  facts  are  untrue,  and  yet  has  not 
absolute  knowledge  that  such  facts  are  un- 
true. Having  information  inducing  a 
belief  which  falls  short  of  knowledge, 
defendant  cannot  truthfully  deny  that  he 
has  neither  knowledge  nor  information 


sufficient  to  form  a  belief  as  to  the  fact.'^ 
liuasell  V.  Amnndson  (1894),  4  N.  D.  112, 
59  N.  W.  477.  See  also  Warburton  v. 
Ralph  (1894),  9  Wash.  537,  38  Pac.  140; 
Seattle  Nat.  Bank  v.  Meerwaldt  (1894),  8 
Wash.  630,  36  Pac.  763.] 

1  [Raymond  f;.Johnson(1897),17Wa8h. 
232,  49  Pac.  492;  Sweet  t;.  Davis  (1895), 
90  Wis.  409,  63  N.  W.  1047;  Bartow 
V.  Northern  Assurance  Co.  (1897),  10 
S.  D.  132,  72  N.  W.  1135;  Nashville,  etc. 
R.  R.  Co.  V.  Carrioo  (1894),  95  Ky.  489,  26 
S.  W.  177;  Sloaue  c;.  Southern  Cal.  Ry. 
Co.  (1896),  111  Cal.  668,  44  Pac.  320; 
Gribble  v.  Columbus  Brewing  Co.  (1893), 
100  Cal.  67,  34  Pac.  527;  Wickersham  v. 
Comerford  (1894),  104  Cal.  494,  38  Pac. 
101 ;  Mills'  Estate  (1902),  40  Ore.  424,  67 
Pac.  107. 

Matters  of  public  record  are  presump- 
tively within  the  knowledge  of  the  par- 
ties, and  denials  of  information  and  be- 
lief are  insufficient:  Thompson  v.  Skeen 
(1896),  14  Utah,  209,  46  Pac.  1103;  Mul- 
lally  V.  Townsend  (1897),  119  Cal.  47,  50 
Pac.  1066;  First  Nat.  Bank  v.  Martin 
(1898),  Idaho,  55  Pac.  302;  Simpson  t;. 
Remington  (1899),  Idaho,  59  Pac.  360; 
First  Nat.  Bank  i;.  Watt  (1901),  Idaho,  64 
Pac.  223;  Van  Dyke  v.  Doherty  (1896),  6 
N.  D.  263,  69  N.  W.  200;  Oakes  r.  Ziemer 
(1901),  62  Neb.  603,  87  N.  W.  350;  s.  c. 
(1900),  61  Neb.  6,  84  N.  W.  409. 

A  denial  of  knowledge  or  information 
that  plaintiff  is  a  corporation,  is  not  suffi- 
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defective  memory,  for  such  a  forgetf ulness  is  contrary  to  the  gen- 
eral experience  of  mankind.  If  his  recollection  is  at  faolt,  the 
law  affords  him  ample  opportunity  and  means  of  refreshing  it 
during  the  interval  between  the  service  of  the  adverse  pleading 
and  the  time  for  answering.  A  denial,  therefore,  of  the  fonn 
described,  pleaded  in  answer  to  allegations  of  a  nature  purely 
personal  to  the  defendant,  will  be  treated  as  sham  and  evasiyev 
and  will  be  struck  out  on  motion.  A  demurrer  would  not  be  the 
proper  remedy ;  because  the  objection  is  not  to  the  sufficiency  a$ 
a  defence^  but  to  the  bad  faith  of  the  party  in  interposing  a  plead- 
ing of  such  a  character.  The  rule  was  accurately  stated  by  Mr. 
Justice  Field  of  the  California  Supreme  Court  subetantiallj  as 
follows:  ^^If  the  facts  alleged  are  presumptively  within  the 
knowledge  of  the  defendant,  he  must  deny  positively,  and  a 
denial  of  information  or  belief  will  be  treated  as  an  evasion. 
Thus,  for  example,  in  reference  to  instruments  in  writing  alleged 
to  have  been  executed  by  the  defendant,  a  positive  answer  will 
alone  satisfy  the  requirements  of  the  statute.  If  the  defendant 
has  forgotten  the  execution  of  the  instruments,  or  doubts  the  cor- 
rectness of  their  description,  or  of  the  copies  in  the  complaint,  he 
should,  before  answering,  take  the  requisite  steps  to  obtain  an 
inspection  of  the  originals.  If  the  facts  alleged  are  not  such  as 
must  be  within  the  personal  knowledge  of  the  defendant,  he  may 
answer  according  to  his  information  and  belief."  ^ 


cient  to  pat  in  issae  the  qnestion  of  the 
plaintiff's  corporate  existence:  Stoddard 
Mfg.  Co.  V.  Mattice  (1897),  10  S.  D.  253, 

72  N.  W.  891 ;  Board  of  Education  v. 
Prior  (1898),  11  S.  D.  292,  77  N.  W.  106; 
Iowa  Savings,  etc.  Ass'n  v.  Selbj  (1900), 
1 1 1  la.  402,  82  N.  W.  968.  Nor  will  such 
a  denial  pat  in  issae  the  execution  of  a 
written  instrnment:  Winterfield  r.  Cream 
City  Brewing  Co.  (1897),  96  Wis,  239, 
71  N.  W.  101 ;  Grarland  v.  Gaines  (1900), 

73  Conn.  662,  49  Atl.  19;  Moore  v. 
Holmes  (1897),  68  Minn.  108,  70  N.  W. 
872.] 

^  Cnrtis  v.  Kicharda,  9  Cal.  33,  38.  See 
also,  to  the  same  effect,  Wing  v.  Dngan, 
8  Bush,  583,  586 ;  Jackson  Sharp  Co.  v. 
Holland,  14  Fla.  384, 386.  The  rule  stated 
in  the  text  is  also  sustained  by  the  follow- 
ing cases  :  Huffaker  v.  Nst.  Bk.  of  Monti- 
cello,  12  Bosh,  287 ;  Gridler  r.  Farmers'  k 


D.  Bank,  12  id.  333 ;  Barret  r.  Godihaw, 
12  id.  592;  Goodell  v.  Bloomer,  41  Wis. 
436 ;  Union  Lumb.  Co.  p.  CbippewB  Ct. 
Sup.,  47  id.  245 ;  CoUart  o.  Fiak,  38  id. 
238;  Hathaway  v.  Baldwin,  17  id.  €16; 
see  Brotherton  v.  Downey,  21  Hun,  436. 
Further  instances  of  such  deotala  dink- 
lowed,  as  concerning  mattexs  praaamp- 
tively  within  the  knowledge  of  the 
defendant :  Bnller  v.  Sidell,  43  Fed.  Rep. 
116;  Sherman  v.  Boehm,  13  Dalj.  42; 
Wheaton  v.  Briggs,  35  Minn.  470;  Lore- 
land  p.  Gamer,  74  Gal.  298.  Instances  of 
such  denials  which  did  not  oome  witfain 
the  operation  of  the  rule,  and  were  tbeie- 
fore  allowed :  Martin  v.  Erie  Preeerdng 
Co.,  48  Hun,  81 :  Hanrey  v.  Walker, 
59  Hun,  114;  Hall  r.  Woodward.  30 
8.  C.  564 ;  Hagman  v.  WiUiama,  88  CaL 
146. 
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§  533.  *  642.  Outline  of  Proposed  Treatment  of  Issues  Raised 
by  Denials.  In  discussing  the  topics  embraced  within  this  subdi- 
vision»  the  same  doctrines  apply  both  to  general  and  to  specific 
denials.  The  only  difference  is  in  respect  to  the  extent  of  their 
effect  and  operation.^  The  geneml  denial  raises  an  issue  with 
the  entire  complaint  or  petition,  and  admits  evidence  in  contra- 
diction to  all  the  plaintiff's  material  allegations ;  while  the  spe- 
cific denial  raises  an  issue  with  the  particular  allegation  alone  to 
which  it  is  directed,  and  only  admits  evidence  in  contradiction 
thereto.  The  same  rules  as  to  the  effect  of  the  general  denial 
upon  the  issue  raised  with  the  whole  complaint,  and  the  proofs 
admissible  under  it,  apply  with  equal  force  to  the  specific  denial 
in  respect  to  the  narrower  issue  which  it  creates  and  the  evidence 
which  it  admits.  It  will  only  be  necessary,  therefore,  to  discuss 
the  objects  and  functions  of  the  general  denial,  since  the  results 
of  this  discussion  will  be  true  of  specific  denials  within  their 
limited  operation.  In  pursuing  this  discussion,  I  shall  inquire 
into  the  nature  and  effect  of  the  general  denial  and  the  issues 
formed  by  it ;  the  general  nature  of  the  evidence  which  may  be 
admitted,  and  the  defences  which  may  be  set  up  under  it ;  and  I 
shall  state  and  classify  a  number  of  particular  defences,  and  matters 
of  defence,  which  have  been  held  admissible  or  not  admissible, 
or,  in  other  words,  a  number  of  particular  defences  which  have 
been  determined  to  be  defences  by  way  of  denial,  or  to  be  new 
matter. 

§  534.  *  643.  Importance  of  Questions  Suggested.  No  topic 
connected  with  the  whole  subject  of  pleading  is,  I  think,  more 
important  than  the  questions  thus  suggested.  Undoubtedly, 
much  of  the  confusion,  redundancy,  and  unscientific  character 
of  pleadings  under  the  codes  is  the  result  of  ignorance  or  uncer- 
tainty as  to  the  power  of  the  general  denial  to  admit  defences 
upon  which  the  defendant  relies.  In  very  many  instances  the 
answer  is  made  a  long  and  rambling  mass  of  purely  evidentiary 
details,  when  the  simple  general  denial,  not  exceeding  two  or 
three  lines  in  length,  would  be  fully  as  efficacious,  and  would 
present  the  issue  in  a  sharper  and  clearer  manner.  The  general 
denial  is  in  some  respects  broader  in  its  scope,  and  in  some  re- 
spects narrower,  than  the  general  issues  as  a  whole  at  the  com- 
mon law.     But  little  aid  can  be  obtained  from  the  rules  which 

^  See  Coles  t*.  Soolsbj,  21  Cal.  47,  50,  per  Field  C.  J. 
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governed  the  use  of  the  latter  traverses,  except  by  way  of 
contrast. 

§  535.  *  657.  The  General  DeniaL  McKyring  v.  BalL  In  pfor- 
suing  this  inquiry,  I  shall  rely  upon  the  judicial  opinions  found 
in  decisions  which  are  universally  regarded  as  authoritative,  even 
using  their  language  instead  of  my  own  wherever  practicable. 
The  case  of  McKyring  v.  Bull  ^  is  conceded  to  be  the  leading  one. 
The  opinion  of  Mr.  Justice  S.  L..Selden  is  so  full,  accurate,  and 
able  an  exposition  of  the  subject,  that  other  judges  have  done 
little  more  than  repeat  his  conclusions.  The  action  was  brought 
to  recover  compensation  for  work  and  labor.  The  complaint 
alleged  that  the  plaintiff  entered  into  the  employment  of  the 
defendant  at  a  certain  date,  and  continued  in  such  employment 
at  defendant's  request,  doing  work  and  labor  until  another  speci- 
fied date,  and  that  the  services  so  rendered'  were  worth  the  sum 
of  $650 ;  and  concluded  as  follows :  ^^  That  there  is  now  due  to 
this  plaintiff,  over  and  above  all  payments  and  offsets  on  account 
of  said  work,  the  sum  of  $134 ;  which  said  sum  defendant  refuses 
to  pay:  wherefore  the  plaintiff  demands  judgment  for  the  last- 
mentioned  sum,  and  interest  from  the  4th  day  of  May,  1854.*' 
The  answer  was  only  a  general  denial.  On  the  trial,  the  defend- 
ant offered  to  prove  payment  as  a  defence  to  the  action ;  but  the 
evidence  was  excluded,  on  the  ground  that  the  defence  should 
have  been  pleaded.  He  then  offered  to  prove  part  payment  in 
mitigation  of  damages ;  but  this  was  also  rejected  for  the  same 
reason.  The  case  thus  presented  two  questions  to  the  Appellate 
Court  for  decision :  (1)  Whether  payment  could  have  been  proved 
as  a  defence  under  the  general  denial ;  (2)  whether  it  could  have 
been  proved  in  mitigation  of  damages.  If  the  action  had  been 
assumpsit  or  debt,  the  evidence  would  have  been  admissible  in 
either  aspect.^ 

[§§  •  668,  *  659.  These  sections  of  the  author's  text,  con- 
sisting of  quotations  from  McKyring  v.  Bull,  will  be  found  in 
the  note.^] 

^  McKyring  v.  Bull,  16  N.  Y.  297,  de-  in  any  case  be  given  in  evidence  aa  a  de- 
cided in  1857.  fence  nnder  an  answer  containing  nmply 

3  McKyring  v.  Ball,  16  N.  T.  297,  299.  a  general  denial  of  the  aUegationa  of  the 

The  opinion  concludes  as  follows:   "My  complaint." 

conclusion,  therefore,  is,  that  neither  pay.         ^  §  658.    The  discussion  of  the  second 

ment  nor  any  other  defence  which  con-  question  presented  in  this  case  is  ao  oom- 

fesses  and  avoids  the  cause  of  action  can  plete  and  instractive,  tha(  I  adopt  it  at 
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§  536.   *  660.   Further  iiiustratlonB.   The  Supreme  Court  of  New 
York,  in  an  early  case,  described  the  office  of  the  general  denial 


a  portion  of  the  text.  '*  The  next  qnes- 
tion  is,  whether  evidence  of  payment, 
either  in  whole  or  in  part,  is  admissible 
in  mitigation  of  damages.  As  the  code 
contains  no  express  rule  on  the  subject 
of  mitigation,  except  in  regard  to  a  single 
class  of  actions,  this  question  cannot  be 
properly  determined  without  a  recurrence 
to  the  principles  of  the  common  law.  By 
these  principles,  defendants  in  actions 
sounding  in  damages  were  permitted  to 
give  in  evidence,  in  mitigation,  not  only 
matters  having  a  tendency  to  reduce  the 
amount  of  the  plaintiff's  claim,  but,  in 
many  cases,  facts  showing  that  the  plain- 
tiff had  in  truth  no  claim  whatever.  It 
was  not  necessarily  an  objection  to  matter 
offered  in  mitigation,  that,  if  properly 
pleaded,  it  would  have  constituted  a  com- 
plete defence.  Thus,  in  Smithies  v.  Harri- 
son, 1  Ld.  Raym.  727,  the  truth  of  the 
charge  was  received  in  mitigation  in  an 
action  of  slander,  although  not  pleaded. 
Again:  in  the  case  of  Abbott  v.  Chap- 
man, 2  Ley.  81,  which  was  an  action  of 
assumpsit,  the  defendant  having  given  in 
evidence  a  release,  Lord  Holt  said  that  *  he 
should  have  pleaded  exoneravitf  hut  that 
the  evidence  wt^  admissible  in  mitigation 
of  damages.'  So  too,  in  the  modern  case 
of  NichoU  p.  Williams,  2  M.  &  W.  758, 
which  was  assumpsit  for  use  and  occu- 
pation, the  defendant,  having  pleaded 
payment  to  a  part  of  the  demand,  and  non- 
assumptit  to  the  residue,  was  permitted, 
upon  the  trial,  to  prove  payment  in  full ; 
but  it  was  held  that  the  evidence  could 
only  go  in  mitigation,  and  that  the  plain- 
tiff was  entitled  to  judgment  for  nominal 
damages.  It  is  obvious  that  this  practice 
was  open  to  serious  objections.  It  enabled 
defendants  to  avail  themselves  of  their 
defences  for  all  substantial  purposes  with- 
out giving  any  notice  to  the  plaintiff.  .  .  . 
But  in  regard  to  payment,  release,  etc.,  so 
long  as  they  were  received  in  evidence 
under  the  general  issue  in  bar,  no  objection 
could  be  made  to  allowing  them  in  mitiga- 
tion. As  soon,  however,  as  this  practice 
was  abrogated  by  the  rules  of  Hilary 
Term,  4th  William  IV.,  the  question  as  to 
the  admissibility  of  payment  in  mitigation 


f> 


at  once  arose."  The  learned  judge  here 
traces  the  course  of  English  decisions  upon 
this  question,  citing  and  reviewing  a  num- 
ber of  cases,  and  referring  to  certain  addi- 
tional legislation  (Lediard  v.  Boucher,  7 
C.  &  P.  1,  per  Lord  Denman  ;  Shirley  v. 
Jacobs,  7  C.  &  P.  8,  per  Tindal  C.  J.; 
Henry  t;.  Earl,  8  M.  &  W.  228 ;  Rule  of 
Trinity  Term,  Ist  Vict.  4  M.  &  W.  4),  and 
concludes  this  discussion  as  follows :  "  The 
matter  is  now  placed,  therefore,  in  the 
English  courts,  upon  a  footing  of  perfect 
justice.  H  the  demand  for  which  an  action 
is  brought  has  once  existed,  and  the  defend- 
ant relies  upon  its  having  been  reduced  by 
payment,  he  must  appear  and  plead. 

§  659.  *'  It  is  to  be  determined  in  this 
case  whether  we  have  kept  up  with  these 
courts  in  our  measures  of  reform.  The 
rules  of  Hilary  Tertn  (4  WiUiam  IV.)  and 
the  system  of  pleading  prescribed  by  the 
code  have,  in  one  respect,  a  common 
object ;  viz.,  to  prevent  parties  from  sur- 
prising each  other  by  proof  of  what  their 
pleadings  give  no  notice.  These  rules, 
according  to  the  construction  put  upon 
them  by  the  courts,  were  found  inade- 
quate, so  far  as  proving  payment  in  miti- 
gation is  concerned,  to  accomplish  the  end 
in  view ;  and  it  became  necessary  to  adopt 
the  rule  of  Trinity  Term  (Ist  Vict.)  to 
remedy  the  defect.  If  the  provisions  of 
the '  code  are  to  receive  in  this  respect  a 
construction  similar  to  that  given  to  the 
rules  of  Hilary  Term,  then  an  additional 
provision  will  be  required  to  place  our 
practice  upon  the  same  basis  of  jastice 
and  convenience  with  that  in  England. 
But  is  such  a  construction  necessary  ? 
Section  149  of  the  code  provides  that  the 
answer  of  the  defendant  must  contain.  1. 
A  general  or  specific  denial  of  the  mate- 
rial allegations  of  the  complaint ;  and,  2. 
A  statement  of  any  new  matter  constitut- 
ing a  defence  or  counter-claim.  The  lan- 
guage here  used  is  imperative,  —  *mu8t 
contain.'  It  is  not  left  optional  with  the 
defendant  whether  he  will  plead  new  mat- 
ter or  not ;  but  all  such  matter,  if  it  con- 
stitutes '  a  defence  or  counter-claim,'  must 
be  pleaded ;  and  this  is  in  entire  accord- 
ance with  the  general  principles  of  plead 
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in  the  following  brief  but  very  accurate  manner :  "  Under  a 
denial  of  the  allegations  of  the  complaint,  the  defendant  may 
introduce  any  evidence  which  goes  to  controvert  the  facts  which 
the  plaintiff  is  bound  to  establish  in  oider  to  sustain  his  actioo.** ' 
^'  Under  the  general  denial  of  the  code,  evidence  of  a  distinct 
affirmative  defence  is  not  admissible.*  The  only  evidence  which 
the  defendant  is  entitled  to  give  is  limited  to  a  contradiction 
of  the  plaintiffs  proofs,  and  to  the  disproval  of  the  case  made 
by  him."  a 


ing.  The  word  'defence/  as  here  naed, 
mnst  include  partial  as  well  as  complete 
defences;  otherwise  it  would  be  no  longer 
possible  to  plead  payment  in  part  of  the 
plaintiff's  demand,  except  in  connection 
with  a  denial  of  the  residue ;  since  sectiion 
153  provides  that  '  the  plaintiff  may  in  all 
cases  demur  to  an  answer  containing  new 
matter,  when,  upon  its  face,  it  does  not 
constitute  a  counter-claim  or  defence* 
Such  a  restriction  would  be  not  only  con- 
trary to  the  general  spirit  of  the  code  in 
regard  to  pleading,  but  would  obviously 
conflict  with  §  244,  subdivision  5,  which 
provides  that '  where  the  answer  expressly, 
or  by  not  denying,  admits  part  of  the 
plaintiff's  claim  to  be  just,  the  court  may, 
on  motion,  order  such  defendant  to  satisfy 
that  part  of  the  claim,*  etc.  The  question 
to  be  determined,  then,  is,  whether  these 
provisions  are  limited  in  their  operation 
to  c^es  where  the  defendant  seeks  to 
avail  himself  of  new  matter  strictly  as 
a  defence  either  in  full  or  pro  tanto,  or 
whether  they  extend  to  the  use  of  such 
matter  in  mitigation.  Were  there  nothing 
in  the  code  to  indicate  the  intention  of  the 
legislature  on  this  subject,  we  might  feel 
constrained  to  follow  the  construction  put 
by  the  English  courts  upon  the  rules  of 
Hilary  Term.  But  §  246  provides  that  in 
all  actions  founded  upon  contract  brought 
for  the  recovery  of  money  only,  in  which 
the  complaint  is  sworn  to,  if  the  defendant 
fails  to  answer,  the  plaintiff  is  entitled 
absolutely  to  judgment  for  the  amount 
mentioned  in  the  summons  without  any 
assessment  of  damas^es.  It  is  plain,  that, 
in  this  class  of  actions,  defendants  who 
have  paid  part  only  of  the  plaintiff's  de- 
mand must  appear  and  plead  such  part 
payment,  or  they  will  lose  the  benefit  of  it 


altogether.  The  proTisions  of  §  385  affoid 
no  adequate  rem^y  in  such  casea>  becsBM 
the  offer  to  allow  judgment  for  a  pact  does 
not  relieve  the  defendant  from  the  neces- 
sity of  controverting  the  residue  bj  aa- 
Bwer.  Section  246  could  never  hare  been 
adopted,  therefore,  without  an  inteiitioe 
on  the  part  of  the  legislature  that  $  149 
should  be  so  constrned  as  to  reqaire  de- 
fendants, at  least  in  this  class  of  cases,  to 
set  up  part  payment  by  answer ;  aod  it  b 
difficult  to  suppose  that  they  intcDded  the 
section  to  receive  one  constructioQ  in  oee 
class  of  actions,  and  a  different  one  in 
another.  My  conclusion,  therefore.  K 
that  §  149  should  be  so  constroed  as  to 
require  defendants  in  all  cases  to  plead 
any  new  matter  constituting  either  an  en- 
tire or  partial  defence,  and  to  prohibit 
them  from  giving  snch  matter  in  evideaee 
upon  the  assessment  of  damages  when  not 
set  np  in  the  answer.  Not  only  payment, 
therefore,  in  whole  or  in  part,  bat  release, 
arbitrament,  accord  and  satisfactjoo,  most 
here  be  pleaded.  In  this  respect,  our  new 
system  of  pleading  under  the  code  is  siaie 
symmetrical  than  that  prescribed  bgrthe 
rules  adopted  by  the  English  jndges." 

1  Andrews  v.  Bond,  16  Baih.  633,  641. 
per  T.  A.  Johnson  J. 

[In  Milbank  v,  Jones  (18»4),  141  K.T 
340,  36  N.  £.  388,  it  was  held  that  the  de- 
fendant might  introduce  evidence  to  coe- 
trovert  anything  that  plaintiff  is  bomd  to 
prove  or  is  permitted  to  prove.  See  aliv 
Whitney  v.  Whitney  (1902),  171  N.  Y 
176,  63  N.  E.  834,  reaffirming  the  rale 
quoted  in  the  text.^ 

*  Beaty  V.  Swarthont,  32  Barb.  293- 
294,  per  E.  Darwin  Smith  J.;  and  see 
Wheeler  v.  Billings  38  N.  T.  263,  264. 
per  Grover  J. 


ISSUES  FORMED  BY  THE  GENERAL  DENUL. 


763 


§  537.  *  661.  Ndceflfllty  of  Reply  depends  upon  Nature  of  Defence. 
Whenever  a  reply  is  made  necessary  to  all  new  matter  contained 
in  the  answer,  the  question  as  to  the  nature  of  a  defence  has  often 
ariseii  upon  the  plaintiff's  failure  to  reply  to  allegations  which 
the  defendant  insisted  were  new  matter,  and  therefore  admitted 
to  be  true  by  means  of  the  omission,  but  which  the  plaintiff 
claimed  to  be  mere  argumentative  denials,  or,  in  other  woitis,  un- 
necessary averments  of  evidentiary  facts  which  could  be  proved 
under  a  denial.  In  passing  upon  such  a  question,  the  Supreme 
Court  of  Minnesota  fully  approved  and  adopted  the  general  doc- 
trine which  has  been  stated  in  the  text.^  In  another  case  before 
the  same  court,  the  question  was  examined  with  great  care  and 
marked  ability.  The  action  was  upon  a  contract  of  sale:  the 
answer  consisted  of  specific  denials  of  each  allegation  in  the  com- 
plaint ;  and  the  defendant  offered  to  prove  that  the  contract  was 
entered  into  on  Sunday,  and  was  therefore  illegal  and  void.  [The 
conclusion  of  the  court  is  given  in  the  note.]  * 

§  533,  *  662.  Anything  Tending  directly  to  controvert  AUega- 
tiona  in  Complaint  Admissible  under  G-eneral  Denial.     In  an  action 

to  recover  possession  of  chattels  where  the  complaint  alleged 
property  in  the  plaintiff,  and  the  answer  was  a  general  denial, 
evidence  tending  to  show  that  the  plaintiff  was  not  the  owner 
was  excluded  on  the  trial.  This  ruling  was  disapproved  on 
appeal,  the  court  saying :  ^*  The  answer  is  a  denial  of  each  and 
every  allegation  of  the  complaint.  The  allegation  of  owner- 
ship is  therefore  denied.  In  Bond  v.  Corbett,''  it  was  held 
that  anything  which  tends  to  directly  controvert  the  allega- 
tions in  the  complaint  may  be  shown  under  the  general  denial. 
The  defendant  might,  therefore,  introduce  evidence  to  show 
that  plaintiff  was  not  the  owner,  nor  entitled  to  possession."^ 


1  Nash  V,  St.  Paul,  11  Minn.  174, 178; 
Finlej  V.  Quirk,  9  Minn.  194. 

>  Finlej  v.  Quirk,  9  Minn.  194,  200, 
per  Wilson  C.  J. :  "  We  hold,  therefore, 
(1)  that  an  answer  merely  by  way  of 
denial  raises  an  issue  only  on  the  facU 
alleged  in  the  complaint;  (2)  that  the 
denial  of  the  sale  in  this  case  only  raised 
an  issue  on  the  sale  in  point  of  fact,  and 
not  on  the  question  of  the  legality  of  such 
sale;  (3)  that  all  matters  in  confession 
and  aroidance  showing  the  contract  sued 


upon  to  be  either  void  or  voidable  must  be 
affirmatively  pleaded. " 

>  Bond  V.  Corbett,  2  Minn.  248. 

*  Caldwell  o.  Bruggerman,  4  Minn. 
270,  276,  per  Atwater  J. 

[The  Supreme  Court  of  Minnesota,  in 
Dodge  V.  McMahan  (1895),  61  Minn.  175, 
63  N.  W.  487,  stated  the  rule  as  follows : 
**  Authorities  may  be  found,  even  in  some 
of  the  code  States,  to  the  effect  that,  under 
a  mere  denial,  evidence  of  any  fact  may 
be  given  in  evidence  that  would  go  to  the 
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The  same   doctrine   is   maintained    by  the  Supreme  Court  of 
Indiana.^ 

§  539.  *  663.  Same  Subject.  The  doctrine  thus  stated  has  also 
been  approved  by  the  Supreme  Court  of  Missouri.^  "  It  is  clear, 
both  upon  principle  and  authority,  that,  under  a  general  or  spe- 
cific denial  of  any  fact  which  the  plaintiff  is  required  to  prove 
to  maintain  the  action,  the  defendant  may  give  evidence  to  dis- 
prove it."  ^  The  true  scope  of  and  limitations  upon  this  form  of 
traverse  were  well  illustrated  in  a  very  recent  case  decided  by 
the  New  York  Court  of  Appeals.  The  complaint  alleg^  that 
the  plaintiff  was  owner  of  certain  shares  of  stock  in  a  corpora- 
tion ;  that  the  stock  had  been  transferred  to  one  W.  to  hold  for 
the  plaintiff;  that  W.,  without  the  plaintiff's  knowledge,  had 
transferred  the  same  to  the  defendant,  in  payment,  as  defendant 
claimed,  of  a  debt  due  from  him  to  defendant;  and  prayed  that 
defendant  might  be  compelled  to  re-transfer  and  deliver  the  same 
to  the  plaintiff.  The  answer  was  a  general  denial.  The  nature 
and  extent  of  the  issues  thus  presented  were  discussed,  and  the 


original  validity  of  the  contract  sued  on, 
—  that  is,  which,  although  admitting  the 
making  of  the  contract,  woald  show  that, 
when  made,  it  was,  for  some  reason  in- 
valid ;  as,  for  example,  that  it  was  made 
on  Sttndaj,  or  that  it  was  a  gambling  or 
wagering  contract.  But  this  rnle  is  not 
in  accordance  with  either  the  spirit  of  the 
reformed  procedure  or  the  decisions  of 
this  court.  The  correct  rule  is  that,  under 
a  denial,  the  defendant  is  at  liberty  to 
give  onlj  such  evidence  as  tends  to  dis- 
prove the  existence  of  facts,  as  facts,  al- 
ieged  by  the  plaintiff,  but  not  of  any 
matter  aliunde,  which,  although  admitting 
such  facts,  would  tend  to  avoid  their  legal 
effect  and  operation."  See  also  Iselin  v. 
Simon  (1895),  62  Minn.  1S8,  64  N.  W. 
143;  Fort  Dearborn  Bank  v.  Security 
Bank  (1902),  87  Minn.  81,  91  N.  W.  257.J 

1  Wood  V.  Ostram,  29  Ind.  177,  186. 

3  Northrup  v.  Miss.  Vail.  Ins.  Co.,  47 
Mo.  435.  443. 

[Jones  V.  Rush  (1900),  156  Mo.  364,  57 
S.  W.  118 :  '*  Under  a  general  denial  any 
legal  evidence  is  admissible  which  tends 
to  show  that  the  statements  in  the  petition 
constituting  the  plaintiff's  cause  of  action 
are  not  true,  and  to  that  end  he  may  affirm- 
atively show  facts  inconsistent  with  the 


plaintiff's  statements  tending  tn  prove 
them  to  be  false."  In  Cunningham  r 
Koush  (1900),  157  Mo.  336,  fil  S.  W.  7«9, 
the  rule  was  stated  as  foUows :  —  "  Wbers 
a  cause  of  action  which  once  existed  has 
been  determined  by  some  matter  wbic^ 
subseqnently  transpired,  such  new  matter 
must,  to  comply  with  the  statute,  be  «pe> 
cially  pleaded;  but  where  the  cause  M 
action  never  existed,  the  appropRaze 
defence  under  the  law  is  a  denial  of  the 
material  allegations  of  the  petittoD ;  aad 
such  facts  as  tend  to  disprove  the  ooatro 
verted  allegations  are  pertinent  to  tbe 
issue."  See  also  Patton  v.  Fox  (1903). 
169  Mo.  97, 69  S.  W.  287,  oontaining  a  list 
of  special  defences  which  have  been  held 
admissible  under  the  general  denial  in 
Missouri.  And  in  Bolton  v.  Mo.  Fac.  Ry. 
Co.  (1903),  172  Mo.  92,  72  S.  W.  53.  the 
court  said  :  "  Any  fact  the  efleet  of  which 
is  to  show  that  an  essential  statement  xa 
the  plaintiff's  cause  of  action  is  natme  may 
be  proven  under  tbe  genera]  denial,  and« 
therefore,  should  not  be  specially  pleaded 
and  if  so  pleaded  sboald  be  stricken  oss 
as  redundant.  "3 

>  Greenfield  v.  Mass.  Mat  L.  Inc.  Co.. 
47  N.  Y.  430,  437,  per  Grover  J.;  Wbcckr 
V.  Billings,  38  N.  Y.  263. 
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principle  which  controlled  them  was  stated    by  Mr.    Justice 
Grover,  who  pronounced  the  defence  inadmissible.^ 

§  540.  *  664.  Same  Subject.  A  general  denial  being  pleaded 
in  an  action  on  a  non-negotiable  note  brought  against  the  maker 
thereof,  evidence  designed  to  show  a  want  of  consideration  was 
rejected  at  the  trial.  The  New  York  Supreme  Court,  in  review- 
ing this  ruling,  very  properly  held  that  this  defence  may  be  proved 
under  an  answer  of  denial  in  actions  upon  all  contracts  which  do 
not  import  a  consideration.^  While  the  very  point  decided,  that 
evidence  of  a  want  of  consideration  could  be  admitted,  is  un- 
doubtedly correct,  the  opinion  as  a  whole  is  very  careless  and 
inaccurate,  and  the  general  criterion  which  it  lays  down  is 
clearly  erroneous.  There  are  many  classes  of  defences  which 
show  that  a  cause  of  action  never  existed,  and  which  cannot 
be  proved  under  the  general  denial,  but  must  be  pleaded;  as, 
for  example,  illegality,  fraud,  duress,  and  the  like.  The  learned 
judge  was  entirely  misled  by  the  analogies  drawn  from  the 
ancient  practice.  The  general  denial  puts  in  issue  the  facts, 
which, « if  true,  constitute  a  prima  facie  cause  of  action.  A 
consideration  is,  in  general,  one  of  these  facts  in  actions  upon 
contract.  When  these  facts  are  admitted,  but  by  reason  of  some 
extraneous  features  or-  elements  affecting  them  they  do  not  pro- 
duce the  otherwise  necessary  result,  that  element  which  consti- 
tutes the  defence,  and  which  destroys  the  prima  fade  legal  aspect 
of  the  facts,  is  certainly  not  put  in  issue  by  the  general  denial : 
it  is  new  matter,  and  must  be  specially  pleaded. 


1  Weaver  v.  Barden,  49  N.  Y.  286, 
297  :  '*.To  establish  a  cauBe  of  action,  the 
plaintiff  was  boand  to  prove  that  he  was 
the  legal  owner  of  the  stock,  or  was 
equitably  entitled  to  it  as  against  the 
defendant.  Under  this  answer  the  de- 
fendant had  a  right  to  give  evidence 
controverting  any  fact  necessary  to  be 
established  by  the  plaintiff  to  authorize  a 
reconveyance,  but  not  to  prove  a  defence 
founded  upon  new  matter. "  Recapitulat- 
ing the  facts  actually  proved  by  the 
plaintiff,  —  namely,  those  alleged  in  the 
complaint  as  above  stated,  and  that  W. 
held  the  stock  as  a  trustee  for  the  plain- 
tiff, —  he  continued :  *'  This  established 
the  plaintiff's  right  to  the  stock  as 
against  the  defendant,  unless  he  was  a 


bona  fide  purchaser  from  W.  To  meet 
this  case,  the  defendant  offered  to  prove 
in  substance  that  he  toas  a  bona  fide  pur- 
chaser from  W.  The  special  term  held, 
against  plaintiff's  objection,  that  this 
was  admissible  under  the  answer.  This 
was  error.  Under  the  general  denial,  the 
defendant  could  not  introduce  evidence 
tending  to  show  a  defence  founded  upon 
new  matter,  but  such  only  as  tended  to 
disprove  any  fact  that  the  plaintiff  must 
prove  to  sustain  his  case. "  The  court, 
however,  did  not  pass  upon  the  question 
thus  discussed  by  Grover  J. :  the  decision 
was  placed  upon  a  different  ground  ;  viz., 
that  defendant  was  not  a  bona  fide  pur- 
chaser. 

2  Evans  i;.  Williams,  60  Barb.  346. 
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§  541.  *  665.  Coiuitnictlon  Adopted  in  California.  The  COQltB 
of  one  State  alone  dissent  from  this  course  of  judicial  decisicxi, 
and  give  to  the  general  denial  of  the  code  something  of  the  com- 
prehensive operation  which  belonged  to  the  general  issues  of  non- 
assumpsit  and  nil  debet  at  the  common  law.  The  construction 
adopted  in  California  seems  to  regard  the  general  denial  —  cer- 
tainly in  actions  upon  contract  —  as  admitting  any  defences  which 
show  that  there  is  no  subsisting  cause  of  action  at  the  time  of  the 
commencement  of  the  suit.  At  least  the  defence  of  payment  is 
thus  held  admissible ;  and,  if  it  be  so,  other  similar  defences,  such 
as  release,  accord  and  satisfaction,  and  the  like,  cannot  with  con- 
sistency be  rejected.  This  doctrine  of  the  California  courts  is 
stated  and  illustrated  in  the  following  cases:  In  an  action  upon 
contract  the  complaint  contained  three  counts,  each  in  the  form  of 
the  common-law  indebitatus  assumpsit.  The  answer  was  a  general 
denial.  Upon  these  issues  the  court  said:  ^^In  each  count  of  the 
complaint  there  is  an  averment  that  on,  etc.,  the  defendant  was 
indebted  to  the  plaintiff  in  a  specified  sum,  and  promised  to  pay 
it,  but  therein  has  made  default  The  answer  contained  a  gen- 
eral denial,  which  made  it  incumbent  on  the  plaintiff  to  prove  a 
subsisting  indebtedness  from  the  defendant  to  the  plaintiff  at  the 
time  of  the  institution  of  the  suit.  Under  this  denial,  it  would 
have  been  competent  for  the  defendant  to  prove  payment.^  Fot 
the  same  reason,  it  is  competent  to  show  that  the  plaintiff  had 
transferred  the  demand,  and  that  the  defendant,  therefore,  was 
not  indebted  to  him."  ^  In  another  case  upon  a  promissory  note 
the  complaint  was  in  the  usual  form,  setting  out  the  note,  and 
alleging  that  it  had  not  been  paid,  and  that  there  was  due  upon 
it  a  specified  sum,  for  which  judgment  was  demanded.  -  The 
answer  was  the  general  denial.  ^^The  question  is,*'  said  the 
court,  ^^  whether  the  general  denial  presents  any  issue  of  fact. 
In  Frisch  v,  Caler,  this  question  was  fully  considered.  The 
statute  then  in  force  required  a  replication  to  new  matter  in  the 
answer.  The  answer  averred  that  the  note  in  suit  had  been  paid 
by  the  defendant;  and  it  was  contended  that  that  averment  was 
admitted  because  of  the  failure  on  the  part  of  the  plaintiff  to  file 


1  Frisch  v,  Caler,  21  Cal.  71 ;  Brown  294,  299,  300,  per  Crockett  J.;  and 

r.  Orr,  29  CaL  120;  Davanay  v,  £ggeD-  especially    Fairchild    v.    Amsbangh,    2S 

hoff,  43  Cal.  395.  CaL  572,  574 ;  Brooka  v.  Chilton,  €  CaL 

^  Wetmore  v.  San  Francisco,  44  Cal.  640. 
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a  replication  denying  it.     But  the  court  held  that  it  was  not  new 
matter ;  that  the  failure  to  pay  the  note  constituted  the  breach, 
and  must  be  alleged;  and  that  the  allegation  in  the  answer  — 
that  it  had  been  paid  —  was  only  a  traverse  of  the  allegation  in 
the  complaint  that  it  had  not  been  paid.     (See  also  Brown  v. 
Orr.}  ^     The  doctrine  then  laid  down  has  not  since  been  departed 
from,  80  far  as  we  are  aware,  except  in  the  case  of  Hook  v. 
White ;  ^  and  that  case,  so  far  as  it  holds  that  the  allegation  in 
the  complaint  that  the  note  remains  unpaid  is  immaterial,  and 
that  a  denial  of  the  allegation  does  not  put  any  fact  in  issue, 
ought,  in  our  opinion,  to  be  overruled.     The  general  denial  in 
this  case  puts  in  issue  the  averment  of  the  complaint,  that  the 
promissory  note  remained  due  and  unpaid."^    This   decision 
falls  far  short  of  sustaining  the  sweeping  doctrine  of  Mr.  Jus- 
tice Crockett,  in  the  preceding  case  of  Wetmore  v.  San  Francisco, 
as  to  the  effect  of  the  general  denial.     When  the  opinion  of  Mr. 
Justice  Rhodes  is  analyzed,  it  does  not  in  fact  lay  down  any  prin- 
ciple different  from  that  maintained  by  the  cases  cited  from  the 
courts  of  other  States.     It  simply  asserts  that  the  general  denial 
puts  in  issue  the  allegations  of  the  complaint,  and  that  the  nega- 
tive averment  of  non-payment,  when  traversed  in  this  manner, 
produces  a  complete  issue,  under  which  evidence  of  payment 
may  be  offered.    This  is  very  far  from  holding,  with  Crockett  J., 
that  the  defence  of  payment  is  admissible  under  the  general  denial 
in  all  cases. 

§  542.     *  666.     Twofold   Office    of    Oeneral    Denial.       No  Bzaot 
Statement    Possible  of    Partionlar    Defences    Admissible    onder    it. 

The  foregoing  extracts  from  the  judgments  of  so  many  courts 
leave  little  room  and  little  need  for  any  addition  by  way  of  com- 
ments. The  unanimity  of  opinion  in  respect  to  the  fundamental 
principles  of  pleading  embodied  in  the  codes  is  almost  absolute ; 
and  this  principle  has  been  so  clearly  formulated  by  several  of 
the  judges,  that  no  difficulty  ought  to  arise  in  its  practical  appli- 
cation. The  office  of  the  general  denial,  like  that  of  the  old 
traverses,  is  twofold:  it  forces  the  plaintiff  to  prove  all  the 
material  allegations  of  fact  contained  in  his  complaint  or  peti- 
tion, and  constituting  his  cause  of  action,  by  sufficient  evidence 
at  least  to  make  out  a  prima  facte  case ;  it  also  permits  the  de- 

^  Brown  o.  Orr,  29  Cal.  120.  '  Davanay  v.  Eggenboff,  43  Cal.  395, 

2  Hook  V.  White,  36  Cal.  299.  397,  per  Khodes  J. 
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fendant  to  offer  any  and  all  legal  evidence  which  controvertB 
those  averments,  and  contradicts  the  plaintiff's  proofs.^      It  is 
clear  that  no  exact  statement  can  be  made  defining  with   uni- 
versal precision  what  particular  issues  the  general  denial  raises 
in  all  possible  cases,  and  what  particular  defences  it  admits ;  and 
in  this  respect  it  differs  from  the  general  issue.     As  a  result  of 
the   common-law  methods  of  pleading,  and  the  uniformity  of 
averment  necessarily  used  in  all  actions  of  the  same  class,  the 
operation  of  the  general  issue  in  every  suit  was  exactly  defined ; 
and  this  was  especially  so  after  the  rules  made  in  4th  William 
IV.  (183-1).     Certain  averments,  and  none  others,  of  the  decla- 
ration, were  put  in  issue  by  it;  certain  defences,  and  none  othen, 
were  admissible  under  it.     This  precise  rule  cannot  be  laid  down 
in  respect  of  the  general  denial,  because  there  is  no  necessary 
uniformity  in  the  averments  of  compladnts  or  petitions  in  actions 
of  the  same  kind  brought  on  the  same  substantial  facts,  and  seek- 
ing the  same  relief.     As  the  general  denial  puts  in  issue  all  the 
material  allegations  made  by  the  plaintiff,  and  admits  all  evi- 
dence contradicting  them,   what  issues  it  actually  raises,   and 
what  defences  it  actually  admits,  in  a  given  case,  must  depend 
upon  the  frame  of  the  complaint  or  petition,  and  upon  the  num- 
ber and  nature  of  the  allegations  which  the  plaintiff  has  inserted 
therein.     It  could  be  said  of  the  general  issue  in  all  actions  upon 
contract,  —  assumpsit,  debt,  covenant,  —  after  the  rules  of  HiJaiy 
Term,  1834,  that  the  defence  of  payment  was  never  admissible 
under  it.     If  we  would  speak  with  perfect  accuracy,  such  lan- 
guage cannot  be  adopted  as  the  expression  of  a  universal  role  in 
respect  of  the  general  denial ;  for  the  plaintiff  may  so  shape  his 
pleading,  and  introduce  into  it  such  a  negative  averment  of  non- 
payment, that  the  proof  of  payment  would  be  simply  supporting 
the  general  denials  of  the  answer.     Several  cases  already  cited 
sufficiently  sustain  the  correctness  of  this  position;  and  others, 
to  be  hereafter  more  particularly  referred  to  in  a  subsequent  por- 
tion of  this  section,  and  in  the  next  section*  under  the  head  of 
Payment,  will  furnish  various  examples  of  this  feature  of  dis- 

1  [Graves  v.  Norfolk  Nat.  Bank  (1896),  (1900),  23  Wash.  615,  63  Pte.  539.     «  A 

49  Neb.  437,  68  N.  W.  612 ;  Am.  Bld^.  saperflQouB  plea  doea  not  render  inde- 

&   Loan    Ass'n    v.   Rainbolt  (1896),  48  vant  to   a  general  denial  matter    which 

Neb.    434,  67  N.  W.  493 ;  Wiedeman  v.  wonld  have  been  relerant  in  the  abseDce 

Hedges   (1901),   63  Neb.  103,  88  N.  W.  of  a  special  plea:"  Horker  r.  KendaU 

170;    Peterson  v.    Seattle  Traction   Co.  (1898),  53  Neb.  522,  73  N.  \v.  953.^ 
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tinction  between  the  general  denial  and  the  general  issue.'  Ad- 
ditional cases,  bearing  upon  the  nature  and  effect  of  the  geQeral 
denial,  are  collected  in  the  foot-note.' 

§  543.  *  667.  Only  Material  AvMinMita  Put  tn  Iun«  bj  Q«nar>l 
DeolaL  Aa  the  general  denial  forms  an  issue  upon  the  entire 
cause  of  action  set  up  bj  the  plaintiff,  and  forces  him  to  prove 
the  same  substantially  as  alleged,  the  question  becomes  one  of 
great  practical  importance :  What  are  the  averments  in  the  com- 
plaint or  petition  which  are  thus  negatived,  and  which  must  be 
established  b;  sufficient  proof  on  the  trial?  The  full  answer  to 
this  question  belongs  rather  to  a  discussion  of  the  requisites  of 
the  plaintiff's  than  of  the  defendant's  pleading,  and  will  be 
found  in  Chapter  Third.  The  universally  accepted  rule  is, 
that  only  those  averments  of  the  complaint  or  petition  which 
are  material  and  proper  are  put  in  issue  by  a  denial  either 
general  or  specific  in  its  form.  Neither  "  material "  nor  "  proper  " 
is,  however,  synonymous  with  "necessary."  A  plaintiff  may  in- 
sert in  his  pleading  allegations  which  are  unnecessary  in  that 
position,  and  which  are  not  in  conformity  with  the  perfect 
logic  of  the  system,  but  which,  when  once  introduced,  be- 
come "material,"  so  that  an  issue  is  formed  upon  them  by  a 
general  or  a  specific  denial.'  The'  instance  just  mentioned,  of 
an  allegation  of  non-payment  in  the  complaint  met  by  a  denial 

1  Sea  Quid   r.  Llojil,  41    N.  Y.  349 ;  of  BruohlTn,  63  Barb.  SIO,  SI6 ;   Catlio 

MarUy  e.  Smith,  4  Kao.  183;  Friach  i-.  e.  Guater,  I    Ddbt,   !M,  26i;  RobinsoD 

Oaler,   21    Cal.   71  ;  White  v.  Smith,  46  d.  Frost,   14     Barb.  S3S.  541 ;   Texier  r. 

N.  Y.  418;  Van  GiesoD  t>.  Van  GJesoa,  10  Gouia,  5  Dner,  389,  391  ;  Djaon  v.  Ream, 

N.  Y.  316.  9   Iowa,  51;    Scheer   p.   Keown,   34   WiB. 

'  Button   V.  McCa«%,  33  Bath.  413;  349,  3&G.    The   cnnclnsioDa   uf  the  t«xt 

Scbolar  V.  Hadson  Rit.  R.  Co..  38  Barb,  aa  to  nbat  allegaciona   in    the  pUmtiff's 

653  :  Rchermerborn  u.  Van  Allen,  18  Barb,  pleadinj;  the  geaeial  denial  pnts  id  iaant 

29  ;  Hendricks  o.  Decker,  35  Baib   S9S:  and  conipela  him  to  prove,  and  nhat  evi- 

Perkina    i:  Ermel,  2  Kao.   325  ;  Adama  dence  it  admits  oa  the  part  of  the  defend- 

Exp.Co.  c.  Darnell.  31  Iiid,  20;  Lafavetle  aat,  are   farther   illustrated   bj   Pari*  o. 

&  I.  R.  Co.  D.  Ehman.  3D  ii.  S3  ;  Wstkins  Strong,  51  lad.  339  ;  Stafford  v.  Nutt,  SI 

17.   Jooet,   28   id-    12;    Frvbarger  v.  Coke-  id.  535;  Bate  B.  Sheets,  50  id.  329 ;  Mor- 

la.ii,  IT  id,  404;  Bingham  p.  KimbaU,  IT  gan  v.  Wattles.  69  id.  260;  McWilliams 

id.    39G;    Norris     n.    Amo«.   15    id.    3GS ;  v.    Bannister;    40    Wis.    489;   Monlton  v. 

Hawkins  p.  Borland,   14  Cal.  413;  God-  Thompson.  26  Minn.  120;  School  Dirt- u. 

dard  E.  Fulton.  21  Cal.  430 ;  Evansville  r.  Shoemaker,  9  Neb.  36 ;  JoDes  c.  Seward 

F,ians,  3T  id.  229,  236;   Bier  u.  Grant,  47  Cy.  Com'ra,   10  id.    154;   Scott  b,  Mon«, 

N.  Y.  278;   Schaas  n.    Manhattan  Gaal.  54   luwa,  T32;   Amador    Cj.    v.    Butter. 

'Co..    14   Abb.    Pr.    H.  s.    371  ;  Hunter   u.  field,  51   Cal.  526 ;  Elder  v.  Spinkn,  53  id, 

Mnthis.    40      Ind.    356;     Atnniermaa    v.  293. 

Cronby,  26  id.  491  ;  Johnson  v.  Cudding-  ■  QDOloD  v-  Lee  (1899),  110  la.  I5S,  81 

ton,  35  i<l.  43;  Brett  d.  Fjnt  Univ.  Soc  N.  W.  345,2 


770  CIVIL  REMEDIES. 

in  the  answer,  is  a  familiar  example  of  such  averments,  material 
although  not  necessary.^ 

§  544.  *  668.  OxUy  lasnable  Facts  are  MatexiaL  Test  to  distxn- 
giiiflh  them  from  Evidentiary  Facts.  It  is  an  elementary  doctiint 
of  pleading  under  the  new  system,  that  only  the  isntabk  facts— 
that  is,  the  conclusions  of  fact  which  are  essential  to  the  exist- 
ence of  the  cause  of  action,  or  upon  which  the  right  to  relief 
wholly  or  partially  depends  in  equitable  suits  —  are  material, 
and  are  therefore  put  in  issue  by  the  denial ;  and  the  conveise 
of  the  proposition  is  true,  that  the  averments  of  mere  eviden- 
tiary facts,  if  inserted  in  the  pleading,  are  not  thus  controverted. 
Although  this  doctrine  is  elementary,  and  appears  so  simple  in 
the  statement,  it  is  nevertheless  sometimes  exceedingly  difficult 
of  application  in  practice ;  and  the  difficulty  is  enhanced  by  the 
frequent  inconsistencies  of  courts  in  dealing  with  it.  While  the 
general  principle,  as  just  stated,  is  constantly  affirmed,  yet  there 
are  numerous  instances  of  particular  causes  of  action  in  which 
the  plaintiffs  are  required  to  set  out  in  detail  matter  which  is 
plainly  evidentiary,  and  which  is  only  of  value  as  leading  the 
mind  to  a  conviction  that  the  final  or  issuable  fact,  which  is  one 
necessary  element  of  the  right  of  action,  exists.  In  other  words, 
the  courts  have  often,  while  dealing  with  particular  cases,  vio- 
lated the  elementary  principle  which  applies,  or  should  ap|dy,  to 
all  cases ;  and  the  result  is  confusion  and  uncertainty.  It  is  pos- 
sible, however,  to  distinguish  between  issuable,  material  facts, 
and  evidentiary  facts,  by  an  unfailing  criterion.  In  all  par- 
ticular instances  of  the  same  cause  of  action  based  upon  the 
same  circumstances,  —  that  is,  arising  from  the  same  piimaiy 
right  in  the  plaintiff,  broken  by  the  same  delict  or  wrong  on 
the  part  of  the  defendant,  —  the  material  or  issuable  facts  which 
are  the  essential  elements  of  the  right  of  action  must  be  the  same: 
immaterial  circutnstances,  the  time,  place,  amounts,  values,  extent 
of  damages,  parties,  and  the  like,  will  be  different;  but  the  sub- 
stantial elements  of  the  cause  of  action,  the  facts  which  coostitate 
it,  must  in  every  instance  of  the  same  species  be  the  same.  On 
the  other  hand,  the  evidentiary  matter,  the  mass  of  subordinate 
facts  and  circumstances  which  must  be  actually  proved,  and  from 

1  fRiner  v.  New  Hampshire  Fire  Ins.     62  Pac.  377;  BaU  v.  PoIdui  (1998),  10 
Co.  (1899),  9  VVyo.  81,  60  Pac.  362 ;  Rob-     CaL  134,  65  Eac  778.J 
ertson  o.  Rol>ert8on  (1900),  37  Ore.  339, 
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which  the  above-described  eseential  elements  result  as  inferences 
more  or  less  direct,  may  vary  with  each  particular  instance  of 
the  same  species  of  cause  of  action.  The  former  class  of  facts 
are  material,  issuable,  and,  when  the  theory  of  pleading  in  legal 
actions  is  strictly  observed,  they  alone  should  be  averred,  and 
they  alone  should  be  treated  as  put  in  issue  by  the  denials, 
general  or  specific :  the  second  class  of  facts  —  the  proper  evi- 
dentiary matter — should  not  be  pleaded,  and,  if  improperly 
averred,  should  not  be  regarded  as  put  in  issue  by  the  denials  of 
the  defendant.  This  is  the  true  theory,  and  is  again  and  again 
commended  by  the  courts ;  but,  at  the  same  time,  it  is  constantly 
violated  by  the  same  courts  in  their  requirements  in  respect  to 
the  pleading  in  certain  species  of  causes  of  action.  Another 
source  of  difficulty  in  applying  the  elementary  doctrine  is  found 
in  the  circumstance,  that  not  infrequently  the  material,  issu- 
able fact  which  must  be  averred,  and  which  is  put  in .  issue, 
is  identical  with  the  fact  which  must  be  actually  given  in  evi- 
dence. In  respect  of  such  matters  there  are  no  steps  and 
grades,  and  processes  of  combination  and  deduction,  by  which 
the  issuable  fact  alleged  is  inferred  from  the  evidentiary  fact 
proved.  The  two  are  one  and  the  same;  and  thus  matter  which 
ia  truly  evidence  must  in  such  case  be  alleged,  and  matter 
which  is  the  proper  subject  of  allegation  must  be  directly  given 
in  evidence, 

§  54S.  *  669.  AllepitloiM  of  Legal  Conclnalona  not  Controverted 
by  OsDarai  Denial.  Another  and  the  final  element  which  should 
belong  to  the  averments  in  the  complaint,  in  order  that  an  issue 
may  be  raised  thereon  by  the  denial,  is,  that  they  mtist  be  of  fact, 
and  not  of  law.  This  particular  topic  has  already  been  treated 
of  in  a  former  subdivision  of  the  present  section.  The  reformed 
system  of  pleading,  unlike  that  of  the  common  law,  authorizes 
DO  issues  to  be  raised  by  allegations  of  legal  conclusions,  and 
denials  of  the  same.  Although  there  are  traces  to  be  found  in 
some  of  the  cases  of  the  ancient  forms  of  averment  in  indebitatus 
aasumptit  and  in  debt,  and  of  answers  resembling  the  plea  of  nil 
debet,  yet  all  the  decisions  of  present  authority  unite  in  theoreti- 
cally condemning  such  a  mode  of  pleading.  I  need  not,  how- 
ever, dwell  upon  this  particular  rule,  nor  again  refer  to  cases 
which  have  been  so  recently  cited.  An  allegation  of  law  in  the 
plaintiff's  pleading  is  not  controverted  by  the  defendant's  denial: 
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no  issue  is  formed  thereby  under  which  evidence  can  be  admitted 
from  either  party. 

§  546.    *  670.     Oeneral   Nature    of   Evidence    Admissible   imder 
DenialB.      The  judicial  opinions   quoted  under  the    preceding 
head  sufficiently  establish  the  principle  which  controls  all  the 
questions  embraced  under  the  present,    and  the  cases  to   be 
cited  in  the  following  one  will  illustrate  the  application  of  that 
principle.     In  fact,  it  is  so  intimately  bound  up  with  the  subject 
last  discussed,  that  it  has  already  been  stated  and  explained.    I 
shall,  however,  recapitulate  and  restate  this  fundamental  doc- 
trine.    The  material  allegations  of  the  complaint  or  petition, 
when  denied  either  generally  or  specifically,  determine  in  each 
case  what  evidence  and  what  defences  may  be  given  and  eel^ 
lished  by  the  defendant.     It  is  impossible  to  say  of  any  class  of 
cases,  that  such  or  such  evidence  can  or  cannot  be  offered  as  a 
matter  of  certain  rule,  or  that  such  or  such  a  defence  can  or  can- 
not be  set  up.     As  the  plaintiff  is  bound  by  no  inflexible  role 
as  to  the  form  of  his  pleading,  and  as  to  the  averments  he  may 
choose  to  introduce  into  it,  so  he  can  widen  or  contract  within 
distant  extremes  the  extent  and  nature  of  the  evidence  and  de- 
fences which  may  be  interposed  by  the  defendant  under  a  denial^ 
As  the  denial  puts  in  issue  all  the  material  allegations  of  fact 
made  by  the  plaintiff,  whether'  originally  necessary  or  not,  he 
is  at  liberty  to  introduce  all  and  any  legal  evidence  which  tends 
to  sustain  those  allegations.     On  the  other  hand,  under  the  same 
issue,  the  defendant  is  entitled  to  offer  any  evidence  which  tends 
to  contradict  that  of  the  plaintiff,  and  to  deny,  disprove,  and  over- 
throw his  material  averments  of  fact.^    This  is  the  fundamental 
and  most  comprehensive  doctrine  of  pleading  embraced  in  the 
new  procedure,  and  it  of  course  determines  the  nature  of  the 
defences  which  may  be  set  up  under  a  general  denial.    It  is 
to  be  observed  —  although  the  remark  is  perhaps  nnneceaeazy 
—  that  the  defendant  may  in  this  manner  attack  any  material 
allegation  of  fact,   and  thus,  if  possible,  defeat  the  leooveij, 
while  the  others  are  left  unanswered  or  unassailed.* 


1  See  Chicago,  CId.  &  L.  R.  Co.  v.  West,  154  ;  Scott  v.  Morse,  54  Iowa,  732 ;  Bo» 

37  Ind.  211,  215.  v.    AngeTine,  7  Hdd,  679;   MaaBing  c 

3  QBaj  View  Brewing  Co.   v.  Grabb  Winter,  7  id.  482 ;  Boomer  r.  Eooii,6ii 

(1901),  24  Wash.  163,  63  Pac.  1091 J  645;    Andrews   r.   Bond,  16   Barb.  633; 


*  As  further  illnstrations  of  the  text,     Beatj  r.  Swartbont,  32  id.  293 : 
fee  Joiies  v.  Seward  Cv.  Com'rs,  10  Neb.     merhom  v.  Vao  Allen,  IS  id.  29;  SrUn 
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§  S47.  *  671.  BrldeDO*  Proper  under  Denlala  may  be  AMniiatlve 
or  iTagatiTe.  As  the  allegations  of  the  complaint  or  petition 
controverted  b;  the  denials  of  the  answer  determine  the  nature 
and  extent  of  the  evidence  admissibld  ander  soeli  denials,  it 
follows  that  this  evidence  may  be  sometimes  negative  and  aome- 
timea  afSrmative.  Herein  lies  the  source  of  much  confufijon  and 
uncertainty  as  to  the  oharacter  of  tlie  defendant's  proofs  and  de- 
fences, and  as  to  their  admissibility  under  the  general  denial. 
Evidence  in  its  nutura  affirmarivw  ia  often  confounded  with 
defences  which  are  essentially  affirmative  and  in  avoidance  of 
the  plaintiff's  cause  of  action,  and  is  therefore  mistakenly  re- 
garded as  new  matter  requiring  to  be  specially  pleaded,  although 
its  effect  upon  the  issues  is  strictly  negative,  and  it  is  entirely 
adnussible  under  an  answer  of  denial.  In  other  words,  in  order 
that  evidence  may  be  proved  under  a  denial,  it  need  not  be  in  its 
own  nature  negative:  affirmative  evidence  may  nften  he,  yiaed  to 

contradict   an   allegation  nf   thn  r?nmp|ainh^  ami    may  t.Ti prof nro    \jq^ 

proved  to  mfuntain  the  negative  issue  raised  by^the  .deieoilautls 
d^ials^*  One  or  two  familiar  examples  will  sufficiently  illus- 
trate this  proposition.  In  certain  actions,  property  in  the  plain- 
tiff, in  respect  of  the  goods  which  are  the  subject-matter  of  the 
controversy,  is  an  essential  element  of  his  claim.  His  complaint, 
therefore,  avers  property  in  himself:  the  allegation  is  material, 
and  is,  of  course,  put  in  issue  by  the  general  or  specific  denial. 
To  maintain  this  issue  on  bis  part,  the  plaintiff  may  give  evidence 
tending  to  show  that  he  is  the  absolute  owner,  or  has  the  requi- 
site qualified  property.  The  defendant  may  controvert  this  fact 
in  two  modes.     He  may  simply  contradict  and  destroy  the  effect 

e.  OppoU,   7-1  N.  T.  307,  309;    Hier  D.  8m  alM  HoMr.  Union  SUte  Buk  (1900), 

Grant,  *7  id.  a78  ;  Dunham  n.  Bower,  77  15S  Ind.  523,  60  N.  E.  SOS  ;  Jonea  e.  Hash 

id.  76;  Broim  D.  College  Cor.  GL  Co.,  Se  (1900),  1116  Mo.  964,  57  S.  W.  IIB;  Alpeit 

Ind.  Iia  V.  Bright  (IWK),  74  Conn.  614,  51  Atl. 

1  Qln  JefFersoDTJlle,  etc.  Co.  t>.  Ritar  Sal :  V&n  Skike  v.  Potter  (1S97),  S3  Keb. 

(1896),   MG  led.  5!1,  45  N.  E.  697,  the  IS,    73   N.    W.    295;    Phelp»    d.  Skiuner 

conrt   laid:   "A    defendant,    under   tb«  (1901 ).  63  Ean.  364,  65  Fac  667. 
general  denial,  ii  not  i;on&Ded  to  nefrative         Thia  mle   waj   approved  b/  th«   Su- 

pioof  in  denial  of  the  facts  utated  in  the  preme  Conrt  of  Sonlh  Carolina  in  Wil- 

complaint  ai  a  caiue  of  action,  hnt  may,  >on  d.  ttailoST  Co.  (1S97),  SI  S.  C.  *9,  28 

npon  the  tin^l    inemdn™  proof  of  facta  S.  E.  91.  where  it  waa  beld  that  the  de- 

iadependent  of  thoee  alleged  in  the  coi^  fence   tluit   an  injnry   waa  caused  bj  a 

plaint,  hnt  »hieh  are  incoggiateat  there-  fellow    aerrant    waa    adniiaeible    under 

with,  and  teniTtn  meet  and  break  down  the  general  denial,  qnoting  the  teit   at 

or  defeat  the  platniiS')  caoae  of  action."  length.^ 
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of  the  plaintdff 's  proofis,  and  in  this  purely  negative  manner  pro- 
cure, if  possible,  a  decision  in  his  own  favor  upon  this  iasiie. 
The  result  would  be  a  defeat  of  the  plaintiff's  recovery  by  his 
failure  to  maintain  the  averment  of  his  pleading:  but  the  juiy 
or  court  would  not  be  called  upon  to  find  that  the  property  was 
in  any  other  person;  the  decision  would  simply  be,  that  IhB 
plaintiff  had  not  shown  it  to  be  in  himself.     On  the  other  hand, 
the  defendant,  not  attempting  directly  to  deny  the  testimony  of 
the  plaintiff's  witnesses,  and  to  overpower  its  effect  by  direcUg 
contradictory  proofs,  may  introduce  evidence  tending  to  show 
that  the  property  in  the  goods  is,  in  fact,  in  a  third  person. 
This  evidence,  if  convincing,  would  defeat  the  plaintiff's  recor- 
ery.    It  would  be  affirmative  in  its  direct  nature ;  but  its  ultiinate 
effect,  in  the  trial  of  the  issue  raised  by  the  answer,  would  be 
to  deny  the  truth  of  the  plaintiff's  averment.     Such  evidence, 
although  immediately  affirmative,  would  still,  for  the  purpose  of 
determining  the  issue  presented  by  the  pleadings,  be  n^atiTe. 
Again :  in  an  action  on  a  promissory  note  against  the  maker  or 
indorser,  the  complaint  might  allege  title  in  the  plaintiff,  and 
the  fact  that  he  was  the  owner  and  holder  thereof.     The  answer 
of  denial  would  put  this  averment  in  issue,  as  it  would  be  mate- 
rial, and  its  truth  essential  to  the  recovery.     Proof  by  the  de» 
fendant,  that,  prior  to  the  commencement  of  the  action,  the 
plaintiff  had   assigned  the  note  to  a  third  person,  would  be 
affirmative  in  its  immediate  nature,  but  negative  in  its  effect 
upon  the  issue ;  for  it  would  controvert  the  truth  of  the  plain- 
tiff's allegation.     Cases  cited  under  the  next  subdivision  bold 
that  the  evidence  which  I  have  thus  described  in  both  of  these 
examples  is  admissible  under  the  general  denial. 

§  548.  *  672.  Distinction  between  General  iMue  and  Plea  of 
ConfeBBion  and  Avoidance  at  Common  Law  not  the  aame  as  tbat 
between  GKeneral   Denial   and  New  Matter  nnder  the  Code.     Tbe 

theory  of  the  general  denial  is  completed  by  considering  what 
evidence  cannot  be  given,  and  what  defences  cannot  be  set  up, 
under  it.  This  subject  will  l^e  discussed  at  large  in  the  follow- 
ing section  i  but  some  reference  to  it  is  appropriate  in  the  present 
connection.  The  codes  divide  defences  into  denials  and  new 
matter.  New  matter  must  be  specially  pleaded.  Defences  at 
the  common  law  were  separated  into  traverses  general  and 
special,  and  pleas  by  way  of  confession  and  avoidance.    The 
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general  traverses  were  the  general  issues,  and  special  traverses 
were    denials  of  some  particular  allegation.     The  common-law 
distinction  between  these  classes  of  defences  was  generally  stated 
by  the  text-writers  as  follows:  The  general  issue,  when  used  in 
accordance  with  the  original  theory  in  those  actions  which  ad- 
mitted its  full  efficacy,  put  in  issue  the  entire  cause  of  action, 
and  under  it  the  defendant  was  permitted  to  offer  any  evidence 
and  set  up  any  defence  which  showed  that  the  right  of  action 
never  y  infact^  existed.     The  plea  by  way  of  confession  and  avoid- 
ance, on  the  other  hand,  did  not  deny  the  facts  from  which  the 
cause  of  action  arose.     It  admitted  or  ^^  confessed  "  that  a  cause 
of  action  once  existed  as  averred,  and  set  up  other  and  subse- 
quently occurring  facts  which  showed  that  the  right  after  it  had 
occurred  had  been  in  some  manner  discharged,  satisfied,  or  de- 
feated.    Is  it  possible  to  draw  the  same  distinction  between  the 
general  denial  and  the  new  matter  of  the  code  ?    I  answer.  It  is 
not.     Such  a  distinction,  although  correct  in  many  instances,  is 
not  true  absolutely.     One  reason  for  this  is,  that  the  plaintiff  may 
so  frame  his  complaint  or  petition,  may  insert  in  it  allegations  of 
such  a  sort,  that  a  general  denial  will  admit  proof  of  facts  which 
would  be  strictly  matter  by  way  of  confession  and  avoidance 
under  the  former  procedure.     Certain  passages  in  judicial  opin- 
ions which  have  identified  the  ^^new  matter"  of  the  codes  with 
the  pleas  by  way  of  confession  and  avoidance  of  the  common  law, 
are,  therefore,  inaccurate :  they  were  written  by  their  authors  in 
f orgetif ulness  of  the  inherent  difference  between  the  fixed  forms 
of  the  common-law  declarations,  and  the  varying  forms  of  the 
complaints  and  petitions  which  may  properly,  though  not  perhaps 
scientifically,  be  used  under  the  new  system.    To  illustrate :  Pay- 
ment after  breach  of  a  contract,  and  therefore  after  a  cause  of 
action  arose,  is  certainly  matter  by  way  of  confession  and  avoid- 
ance ;  and  yet  a  complaint  may  be  so  drawn  that  payment  will 
not  be  new  matter,  but  will  be  provable  under  a  general  denial. 
Other  examples  might  be  given ;  but  this  single  one  suffices. 

§  549.  *  673.  Same  Subject.  The  result  is,  that  the  new 
matter  of  the  code  does  not,  like  the  matter  in  confession  and 
avoidance  of  the  common  law,  depend  upon  the  essential  nature 
of  the  cause  of  action  and  of  the  defence^  but,  like  the  effect  of  the 
general  denial,  it  depends  primarily  upon  the  nature  of  the  maU" 
rial  oUeQations  which  are  emhraced^An  the  complajyU.     Any  facts 
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which  tend  to  disprove  some  one  of  these  allegations   may  be 
given  in  evidence  under  the  denial ;  any  fact  which  does  not  thus 
directly  tend  to  disprove  some  one  or  more  of  these  allegations 
cannot  be  given  in  evidence  under  the  denial.     It  follows,  that  if 
such  fact  is  in  itself  a  defence,  or,  in  coipbination  with  others, 
aids  in  establishing  a  defence,  this  defence  must  be  based  upon 
the  assumption,  that,  so  far  as  it  is  concerned,  all  the  matemi 
allegations  made  by  the  plaintiff  are  either  admitted  or  proven 
to  bp  true.     The  facts  which  constitute  or  aid  in  constituting 
such  a  defence  are  ^^new  matter."     In  this  respect  the  new 
matter  of  the  codes  is  analogous  to  the  pleas  by  way  of  confes- 
sion and  avoidance  of  tlie  common  law,  since  it  does,  in  truth, 
confess  and  avoid.     The  two  definitions  may  now  be  given,  and 
their  contrast  will  be  plain.     A  plea  by  way  of  confession  and 
avoidance  admitted  that  the  cause  of  action  alleged  did  once  exiiU 
and  averred  subsequent  facts  which  operated  to  discharge  or  sat- 
isfy it.     The  new  matter  of  the  codes  admits  that  all  the  material 
allegations  of  the  complaint  or  petition  are  true^  and  consists  of 
facts  not  alleged  therein  which  destroy  the  right  of  action^  and 
defeat  a  recovery.     To  sum  up  these  conclusions,  the  classifica- 
tion of  and  distinction  between  defences  at  the  common  law 
depended  upon  the  intrinsic,  essential  nature  of  the  causes  of 
action  and  of  the  defences.      The  analogous  classification  and 
distinction   between   defences  admissible  under  a  denial,  and 
those   which  are  new  matter,  in   the  new  procedure,  depend 
primarily  upon  the  structure  of  the  complaint  or  petition,  and 
the  material  averments   of  fact  which  it  contains.     All  &ctB 
which  directly  tend  to  disprove  any  one  or  more  of  these  avei^ 
ments  may  be  offered  under  the  general  denial :  all  facts  which 
do  not  thus  directly  tend  to  disprove  some  one  or  more  of  these 
averments,   but  tend  to  establish  a  defence  independently  of 
them,  cannot  be  offered  under  the  denial;  they  are  new  matter, 
and  must  be  specially  pleaded.^    I  shall  now  apply  these  general 
principles  to  some  particular  instances. 

§  550.  *  674.  Particular  Defences  Admissible  imd«r  the  OeDsnl 
Denial.  In  Actions  for  Compensation  for  Servioes.  I  shall  in  this 
subdivision  classify  and  discuss  only  those  cases  in  which  defences 
have  been  held  admissible :  those  which  have  been  pronounced 
inadmissible,  for  the  reason  that  they  fell  within  the  denomina- 

1  [jKeeufl  V,  Robertson  (1896),  46  Xeb.  837,  65  N.  W.  897.3 
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tion  of  "new  matter,"  will  be  given  in  the  next  succeeding  sec- 

"tion.^    In  an  action  by  an  attorney  and  counsellor  to  recover 

compensation  for  professional  services,  the  complaint  stating  the 

retainer,  the  services  and  their  value,  and  the  answer  being  a 

g'eneral  denial,  the  plaintiff  proved  the  services,  and  gave  evi-^ 

dence  showing  their  reasonable  value.     It  was  held   that  the 

defendant  might,  under  his  denial,  show  that  the  services  were 

Tendered  upon  a  special  agreement  to  the  effect  that  the  plaintiff 

'^^ould  look  to  the  recovery  of  costs  from  the  adverse  party  as  his 

sole  mode  of  compensation,  and  would  make  no  personal  claim 

against  the  defendant.^    And  in  a  similar  action  under  the  same 

answer  the  defendant  may  prove  the  plaintiff's  negligence  and 

virant  of  skill,  by  which  the  value  of  the  services  was  diminished 

or  destroyed.^     In  general,  in  actions  to  recover  compensation 

for  work  and  labor  upon  a  qtuintum  meruit  the  defendants  may, 

under  the  general  denial,  prove  that  the  work  was  negligently  or 

unskilfully  done,  and  thus  contest  its  value ;  *  and  may  prove  that 

the  plaintiff  had  assigned  and  transferred  the  demand  before  suit 

brought,  for  this  controverts  the  defendant's  indebtedness  to  him.^ 

§  551.   *  675.    In  Actions  for  Negligent  Injurlee.     In  actions  for 

injuries  to  person  or  property  alleged  to  have  resulted  from  thie 

^  For  a  snmroary  of  recent  decisions.  The  defendant  was  at  liberty  to  prove 

see  the  additions  to  the  last  note  under  any  circumstances  tending  to  show  that 

f  *  682.  he  was  never  indebted  at  all,  or  that  he 

^  Schermerhom  v.  Van  Allen,  18  Barb,  owed  less  than  was  claimed." 
29,  per  Parker  J. :  "  The  evidence  was  >  Bridges  v,  Paige,  13  Cal.  640,  641. 
improperly  excluded.  Under  a  general  ^  Raymond  v.  Richardson,  4  E.  D. 
allegation  of  indebtedness,  the  plaintiff  Smith,  I>71.  But  under  a  mere  denial  of 
had  proved  certain  services  rendered  and  the  value,  the  defendant  cannot  show  that 
their  value.  It  was  surely  competent  for  the  services  were  not  rendered.  Van 
the  defendant,  under  a  denial  of  such  in-  Dyke  v,  Maguire,  57  N.  Y.  429. 
debtedness,  to  prove  that  he  never  in-  ^  Wetmore  v.  San  Francisco,  44  CaL 
curred  or  owed  the  debt.  He  had  a  right  294,  299.  And  in  an  action  for  goods  sold 
to  prove  that  the  services  were  rendered  and  delivered,  the  defendant  may  show 
as  a  gratuity,  or  that  the  plaintiff  himself  that  the  plaintiff  acted  as  agent  for  an- 
had  fixed  a  less  price  for  their  value  than  other  person,  whose  name  was  disclosed, 
he  claimed  to  recover.  The  services  and  who  was  the  actual  vendor.  Merritt 
being  proved,  the  defendant  might  show  v,  Briggs,  57  N.  Y.  651. 
that  they  were  rendered,  not  for  him,  but  [^Bnt  evidence  showing  a  contract  for 
on  the  credit  of  some  other  person,  or  a  smaller  sum  than  that  alleged  by  plain- 
that  the  plaintiff  himself  undertook  to  run  tiff  is  not  admissible :  Scholey  v.  Demattos 
the  risk  of  the  litigation.  It  was  not  an  (1898),  18  Wash.  504,  52  Pac.  242.  Nor 
attempt  to  show  an  extinguishment  of  can  it  be  shown  that  the  appropriation  for 
the  indebtedness  by  payment,  release,  or  the  purpose  is  exhausted :  McNnlty  r. 
otherwise;  but  it  was  an  offer  to  show  City  of  New  York  (1901),  168  N.  Y.  117, 
that   such    indebtedness   never    existed.  61  N.  E.  111. 3 
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defendant's  negligence,  he  may  prove  under  a  general  denial 
that  the  wrong  was  caused  by  the  negligence  of  third  peiBons 
not  agents  of  the  defendant,  and  for  whom  he  was  not  respcm- 
sible ;  ^  or  may  prove  contributory  negligence  of  the  plaintiff.' 
In  accordance  with  the  principle  of  these  decisions,  the  defence 
of  non  superior  is  always  admissible  under  a  general  denial  of 
complaints  which  allege  the  commission  of  injuries  by  means  of 
defendant's  servants,  employees,  or  agents.' 

§  552.  *  676.  ABBignment,  "Want  of  ConBideratioii,  etc.  In  an 
action  upon  a  promissory  note  or  other  security,  the  defendant 
may  under  the  general  denial  show  an  assignment  of  the  thing  in 
action  to  a  third  person  before  the  suit  was  commenced,  since 
this  directly  controverts  the  averment  of  title  in  the  plaintiff;* 

^  Scholar  v.  Hndson  River  R.  Co.,  88  held  in  Kennedj  v.  Railway  Co.  (1901), 

Barb.   653;   Schans  o.  Manhattan   Gasl.  59  S.  C.  535,38  8.  E.  169/that  under  a 

Co.,   14  Abb.  Pr.  n.  8.  371;  Jackson  v.  general  denial  defendant  mayshow  that  the 

Feather  Riv.  &  G.  W.  Co.,  14  Cal.  18;  injury  was  caused  M/e/^bj  plaintiff's  negli- 

Adams  Exp.  Co.  v.  Darnell,  31  Ind.  20.  gence,  since  this  goes  to  contrurert  tbe 

In  this  case,  proof  that  the  goods  were  allegations  of  defendant's  negligenre  cub- 

stolen  was  admitted  in  an  action  against  tained  in  the  complaint.     Otherwise  in 

a  common  carrier.     (^Roemer  v.  Striker  case  of  contributory  negligence,  since  that 

(1894),  142  N.  Y.  134,  36  N.  E.  8O8.3  admits    plaiDtifTs    allegations   of  neglt- 

3  Schans  v.  Manhattan  Gasl.  Co.,  14  gence  and  avoids  the  effect  of  the  nine. 
Abb.  Pr.  N.  8.  371 ;  New  Haven  &  N.  Co.  Quoting  §  *  671  of  the  tezt.^ 
V.  Quintard,  6Abb.  Pr.  n.  B.  128;  Indian-  >  QThe  defence  that  the  injoiy  w 
apolis,  etc.  R.  Co.  v.  Rutherford,  29  Ind.  82 ;  caused  by  a  fellow  servant  is  admissiUe 
Jeffersonville,  M.  &  I.  R.  Co.  v.  Dunlap,  under  a  general  denial :  Wilaon  r.  Rsil- 
29  Ind.  426 ;  Hathaway  v.  Toledo,  etc.  way  Co.  (1897),  51  8.  C.  79,  28  8.  E.  91 ; 
Ry.  Co.,  46  Ind.  25,  27.  This  decision  is  Kaminski  v,  Tudor  Jiou  Works  (190S), 
placed  upon  the  ground  that  in  Indiana  167  Mo.  462,  67  S.  W.  SSI.  But  see  aote 
the  plaintiff  must  allege  and  prove  the  2,  p.  817.  And  under  this  issue  the  de- 
absence  of  negligence  on  his  part.  See  fendant  may  show  that  it  exerdaed  doe 
also  McDonell  v.  Buffum,  31  How.  Pr.  care:  Hunter  v.  Grande  Ronde  Lumber 
154;  EvansTille  &  C.  R.  Co.  t^.  Hiatt,  17  Co.  (1901),  39  Ore  448,  65  Pac  598] 
Ind.  102  ;  Jonesbord*  &  F.  Tump.  O.  v.  *  Andrews  v.  Bond,  16  Barb.  633.  And 
Baldwin,  57  Ind.  86 ;  Jones  v.  Sheboygan,  see  Wetmore  v.  San  Francisco,  44  CaL  294. 
etc.  R.  Co.,  42  Wis.  306 ;  McQuade  f.  299.  The  exact  ccmtrary  is  held  in  Brett 
Chicago  &  N.  W.  Ry.  Co.,  68  Wis.  616.  r.  First  Univ.  Soc.,  63  Barb.  610.  618,  per 
Contra,  Watkins  v.  So.  Pac.  Ry.  Co.,  38  Leonard  J.  The  opinion  in  this  case  i», 
Fed.  Rep.  711 ;  Kentucky  Cent  R.  Co.  v.  however,  manifestly  incorrect.  Under  tbe 
Thomas,  79  Ky.  164 ;  Stone  v.  Hunt,  94  denial  of  "  execution  "  in  an  action  00  a 
Mo.  475 ;  Donovan  v.  Hannibal  &  St.  J.  note  or  other  written  contract,  the  defend* 
Ry.  Co.,  89  Mo.  147  ;  Hudson  v,  Wabash  ant  may  prove  that  his  signature  was  oh- 
W.  Ry.  Co.,  101  Mo.  13 ;  Keitel  v.  St.  Louis  tained  by  fraud :  Corby  r.  Weddle,  57  M& 
Cable  &  W.  Ry.  Co..  28  Mo.  App.  657  ;  St.  452,  459 ;  or  that  the  instrument  was  not 
Clair  V.  Mo.  Pac.  Ry.  Co.,  29  Mo.  App.  delivered:  Fisher  o.  Hamilton, 48  Ind.  239. 
76  ;  South  Omaha  r.  Cunningham,  31  But  see  Dunning  r.  Rnmbangh,  38  lotn, 
Neb.  316;  Grant  v.  Baker,  12  Ore.  829.  566.  568.    In  an  action  upon  an  arcovnt 

[Indiana  Natural  Gas  Co.  v.  O'Brien  stated  for  services,  the  defendant  csbikic, 

(1903),  —  Ind.  — ,  66  N.  E.  742.    It  was  under  the  general  denial,  attack  any  oldie 
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and  where  the  note  is  non-negotiable,  a  want  of  consideration 
may  be  shown.  ^  The  general  denial  to  a  complaint  in  the  ordi- 
nary form,  for  goods  alleged  to  have  been  sold  and  delivered  by 
the  plaintiff,  admits  the  defence  that  a  third  person  who  actually 
made  the  sale  was  himself  the  owner  of  the  goods,  and  was  not 
acting  in  the  transaction  as  agent  for  the  plaintiff ;  for  this  proof 
contradicts  the  allegation  of  a  sale  by  the  plaintiff;^  and  that 
the  person  who  actually  bought  the  goods  in  the  name  of  the 
defendant  was  not  the  latter's  agent,  but  that  his  prior  au- 
thority had  been  revoked,  and  the  plaintiff  had  been  notified 
thereof;  for  this  proof  contradicts  the  allegation  of  a  sale  to 
the  defendant.^ 

§  553.  *  677.  In  Actioiis  for  ConTersion.  In  an  action  for  the 
conversion  of  chattels,  the  complaint  of  course  averring  property 
in  the  plaintiff,  the  general  denial  permits  the  defendant  to  show 
that  the  property  is  not  in  the  plaintiff;*  as,  for  example,  by 
proving  that  a  third  person  is  owner  of  the  goods  either  by  an 
absolute  or  qualified  title.^  This  latter  proposition  is,  however,  ' , 
denied  by  some  of  the  cases,  which  hold  that  the  defence  of 
property  in  a  third  person,  or  in  the  defendant,  must  be  specially 

items  in  the  account :  Warner  v,  Myrick,  Bay  v.  Wamslej,  33  Ind.  145,  in  which  the 

16  Minn.  91.  The  defence  of  alteration  can  defence  was  admitted  that  the  goods  were 

be  shown  under  the  general  denial  in  an  sold  to  defendant's  wife,  who  had  left  him 

action  upon  a  written  contract:  Boomer  without  cause,  against  his  consent,  and 

V.  Koon,  6  Hun,  645 ;  National  Bk.  of  without  his  knowledge. 

Paris  u.  Nickell,  34  Mo.  App.  295 ;  Walton  «  Robinson  v.  Frost,  14  Barb.  536. 

Plow   Co.  r.  Campbell  (Neb.   1892),  52  QEerwood  v.  Ayers  (1898),  59  Kan. 

N.  W.  Rep.  883.  343.  53    Pac.   134 ;    Hopkins  v.   Dipert, 

[The  defence  of  no  assignment  can  also  (1901),  11  Okla.  630,  69  Pac.  883.     So  in 

be  set  up:  Brown  v,  Curtis  (1900),  128  an  action  for  money  had  and  received,  it 

Cal.  193,  60  Pac  773.3  may  be  shown  under  a  general  denial  that 

1  Evans  v.  Williams,  60  Barb.  346 ;  the  claim  was  for  money  lost  by  plaintiff 
Bondnrant  v.  Bladen,  19  Ind.  160;  Butler  at  the  game  of  poker:  Frank  n.  Pennie 
V.  Edgerton,  15  Ind.  15.    But  not  when  (1897).  117  Cal.  254.  49  Pac.  208^ 

the  consideration  is  presumed,  as  in  a  ^  Davis  v.  Hoppock,  6  Duer,  254.     He 

sealed  instrument  or  negotiable  paper:  may  show  title  in  himself  or  in  a  third 

Dubois  V.  Hermance.  56  N.  Y.  673,  674 ;  person,  Sparks  v.  Heritage,  45  Ind.  66 ; 

Eldridge  v.  Mather,  2  N.  Y.  157 ;  Wea-ver  Kennedy  v.  Shaw,  38  Ind.  474  ;  Farmer  v. 

V.  Barden,  49  N.  Y.  286.  Calvert,  44  Ind.  209,  212 ;  Thompson  v. 

QBut  an  illegal   consideration  for  a  Sweetser,  43  Ind.  312 ;  Davis  v.  Warfield, 

promissory  note  cannot  be  shown  under  38  Ind.  461.    See  also  Jones  v.  Rahilly,  16 

this  issue :  Dillon  r.  Darst  (1896),  48  Neb.  Minn.  320,  325 ;  Schoenrock  v.  Farley,  49 

803,  67  N.  W.  783.]  N.  Y.  Super.  Ct.  302 ;  Johnson  v,  Oswald, 

2  Hawkins  (7.  Borland,  14  Cal.  413;  and  38  Minn.  550  (the  plaintiff  claiming 
see  Ferguson  v,  Ramsey,  41  Ind.  511,  through  a  sale  by  the  defendant,  the  latter 
513.  may,  under  a  denial,  show  fraud  to  avoid 

'  Hier  v.  Grant,  47  N.  Y.  278 ;  and  see    the  sale,  and  a  rescission  of  it). 
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pleaded.^  Under  a  general  denial  in  the  same  action,  or  a  specific 
denial  of  the  conversion,  any  facts  may  be  proved  in  defence 
which  go  to  show  that  there  was  no  conversion ; '  as,  for  ex- 
ample, that  the  goods  were  lost  without  fault  of  the  defendant,' 
or  were  taken  under  an  execution  against  the  plaintiff.^ 

§  554.  *  678.  In  ActionB  to  recover  Possession  of  Goods. 
When  the  action  is  brought  to  recover  possession  of  goods,  the 
complaint  alleging  title  or  right  of  possession  in  the  plaintiff,  the 
defendant  may,  under  the  general  denial,  introduce  evidence  to 
show  that  the  plaintiff  is  not  the  owner  nor  entitled  to  posses- 
sion of  the  chattels,^  but  cannot  show  that  the  plaintiff's  title  is 
fraudulent  and  void  as  against  his  creditors.^    Nor  can  the  de- 

1  DjBon  V.  Ream,  9  Iowa,  51 ;  Pattef-  Chamberlin  v,  Winn,  1  Wash.  501.   Under 

son  V,  Clark,  20  Iowa,  429.    The  doctrine  a  general  denial  of  plaintiff's  title,  the 

of  these  cases  is  clearlj  opponed  to  the  defendant  may  show  that  the  chattel  mort- 

tme  theory  of  the  general  denial.  gage,  upon  which  the  plaintiff  relies  to 

^  [[Nichols  &  Shepard  Co.  t*.  Minnesota  establish  his  title,  is  void  for  nsuiy :  Adam- 
Thresher  Co.  (1897),  70  Minn.    528,  73  son  v.  Wiggins,  45  Minn.  448. 
N.  W.  415.^1  [;Webster  r.  Long  (1901),  63  Kan.  876. 

s  Willard  v.  Giles,  24  Wis.  319,  324.  66  Pac.  1032  ;  Street  v.  Morgan  (1902), 

<  McGrew  v.  Armstrong,  5  Kan.  284 ;  64  Kan.  85,  67  Pac  448 ;  Pa«iie  v.  Me- 
or  that  the  goods  were  taken  with  the  Cormick  Co.  (1901),  11  Okla.318,  66  Pac. 
plaintifTs  consent,  Wallace  v.  Robb,  37  287  ;  Gila  Valley,  etc.  Ry.  Co.  r.  Gils 
Iowa,  192,  195;  and  see  Phoenix  Mnt.  L.  County  (1903),  Ariz.,  71  Pac.  913;  Cam- 
Ins.  Co.  V.  Walrath,  53  Wis.  669;  and  bey  v,  Lovett  (1899),  76  Minn.  227,  79 
the  defendant  in  snch  action  may  prove  N.  W.  99 ;  Pitts  Agricnltaral  Works  r. 
any  facts  in  redaction  of  damages;  as,  Yonng  (1895),  6  S.  D.  557,  62  N.  W. 43S; 
for  instance,  that  the  maker  was  insolvent  Piano  Mfg.  Co.  o.  Daley  (1897),  6  N.  D. 
in  an  action  for  the  conversion  of  a  note  330,  70  N.  W.  277 ;  Iowa  Sav.  Bank  r. 
made  by  a  third  person,  and  owned  by  the  Frink  (1902),  Neb.,  92  N.  W.  916;  Jenkiof 
plaintiff,  Booth  v.  Powers,  56  N.  Y.  22, 27,  v.  Mitchell  (1894),  40  Neb.  664,  59  N.  W. 
31,  33 ;  Quin  v.  Lloyd,  41  N.  Y.  349.  90.] 

^  Caldwell  v.  Bmggerman,   4   Minn.  >  Frisbee  v.  Langworthy,  II  Wis.  375. 

270;   Woodworth  o.  Knowlton,  22    Cal.  Contra,  see  Young   r.  Glascock,  79  M& 

164.    In  this  case,  defendant  proved  that  574;  Stem    Auction,  etc.  Co.  v.  Mssod, 

the  goods  were  the  property  of  a  third  16   Mo.   App.   473;  Sopris   9.  Tmax,  1 

person.     See  also  Sparks  r.  Heritage,  45  Col.  89. 

Ind.  66 ;  Kennedy  o.  Shaw,  38  Ind.  474 ;  [^Seeleman  v.  Hoagland  (1893),  19  CoL 

Farmer   i;.    Calvert,  44  Ind.    209,    212 ;  231,  34  Pac.  995.     Contra,  Nat.  Bank  r. 

Thompson  t7.  Sweetser,  43  Ind.  312 ;  Sie-  Barkalow  (1894).  53  Kan.  68,  35  Fsc796; 

denboch  o.  Riley,  111  N.  Y.  560 ;  Griffin  v,  Jones  v.  McQueen  (1896).  13  Utah,  179, 

L.  I.  R  Co.,  101  N.  Y.  348;  Lane  v.  Sparks*  45  Pac.  202;  Munns  r.  Loveland  (1897), 

75  Ind.  278;  Pulliam  v.  Burlingame,  81  Mo.  15  Utah,  250,  49  Pac  743 ;  Gallick  r.  Bot 

111 ;  Oester  v.  Sitlington  (Mo.  1893),  21  deaux  (1899),  22  Mont.  470,  56  Pac  961. 

N.  W.  Rep.  820;  Deford  v.  Hutchinson,  Usury  may  be  shown  under  the  geoeni 

45  Kan.   318.   332;   Gandy  v.   Pool,  14  denial:  Davi^  r.  Culver  (1899),  58  Neb 

Neb.   98;  Aultman  v.  Stichler,   21    Neb.  265.  78  N.  W  504.     Waiver  of  oonditiotf 

72  ;  Towne  v.  Sparks,  23  Neb.  142 ;  Mer-  of  sale  may  be  shown :  Oester  f.  SitUogtOB 

rill  V.  Wed},'WOod,  25  Neb.  283  ;  Staley  v,  (1893),  115  Mo.  247,  21  S.  W.  82a] 
Housel  (Neb.  1892),  52  N.  W.  Rep.  888; 
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fendant  in  such  action,  when  the  record  presents  the  same  issae, 
justify  as  sheriff  under  process  against  A.,  and  assert  that  the 
goods  in  controversy  were  the  property  of  A,  fraudulently  trans- 
ferred to  the  plaintiff:  this  defence  is  new  matter,  and  must  be 
pleaded.^ 

§  55S.  *  679.  In  AotlODs  to  rsoovar  FohsmIoh  of  Land.  In  an 
action  to  recover  possession  of  land,  if  the  complfunt  is  in  the 
uaual  form,  merely  averiing  that  the  plaintiff  is  owner  in  fee  of 
the  premises  described  and  entitled  to  their  posseasion,  and  that 
the  defendant  unlawfully  withholds  the  same,  the  general  denial 
admita  proofs  of  anything  that  tends  to  defeat  the  title  which  the 
plaintiff  attempts  to  establish  on  the  trial.'  In  some  States  the 
defence  of  the  Statute  of  Limitations  may  even  be  relied  upon 
in  this  action  under  a  general  denial;^  but  cannot  be  in  the  other 

1  Glazet  B.  Gift,  10  Cal.  303.     Contra,  an  allegation  to  tbat  effect  in  the  answer 

Bailej  e,  Swain,  45  Ubio  St.  657 ;  Holm-  ig  not  new  matter ;  Bnick  c.  Tucker,  43 

berg  B.   Bean,   ^1   Kan.    73 ;   Merrill  v.  Cal.  34fl,  351 ;  Bledsoe  d.  Simnu.  53  Mo. 

Wedgwood,  25  Neb.  283.  305,   307  ;  Northern   Pac.  p.  Co.  b.  Me- 

[See  io  liiia  coQuection  Dobsoa  D.  Owens  Cormick,  55  Fed.  Rep-  GOl.    Id   neveral 

(1895),  5  Wyo.  3!S,  40  Pac.  443;  CoDDor  States,  bj  Tirtne  of  the  atatnle,  ererj  de- 

r.  KDOtt(l8»&),  8  S.  U.304,  ee  N.  W.461.  fence,  legal  or  eqniMble,  maj  be  proved 

The  role*  respecting  replevin  in  Conaeo-  under  tbe  general  denial,  Vandoyn  h.  Hep- 

ticnt  are  different  from  thiMe  in  most  of  uer,  4S  Ind.  969.  991  ;  FraoUin  v.  Kellej, 

the  codeStates.    See  McNanmra  v.  Lj-on  a  Neh  79,   113-115  (fraud)  ;  Hickman  d. 

(1B97).  69  Conn,  447,  37  Atl.  981 ;  Smith  Link,  97  Mu.  4S2. 

D.  Brockett(lB97),  69CoDn.49Z,38At].  57.  Qlba   v.   Central   Ass'n  of   Wvoming 

"A  defendant  in  replevin  may,  ander  (1B99),  9  W70.  999,  40  Fac.927;  Macej 

a  general  denial,  prore  and  recorei-  any  o.  Stark   (1893),  116  Mo.   481,   31  S.  W. 

items  of  damage  properly  allowable  to  1088;    Carkeek    v.    Boston    Kat.    Bank 

him  in  BQch  action:"  Schtandt  11.  Yonng  (1897),  16  Wash.  399,  47  Pac.  884;  Com- 

(1901),  63  Neb.  254,86  N.  W.  1089;  Ul-  monwealtb  Title  Ins.  Co.  c.  Dokkn  (1898), 

rich  IT.  McConanghey  (1901),  53  Neb.  10,  72  Minn.  229,  75  N.  W.  106,  qnoting  tbe 

88N.W.  150.]  text;    Cheatbam    d.    Yonng    (1893),    113 

*  Lain  t).  Shepardson,  23  Wia.  224,  338,  N.  C.  161,  18  S.  E.  93;  ShelCon  i-.  Wilson 

per  Paine  J. :   "  Under  s nch  a  complaint.  (1903),  131  N.  C.  499, 42  8.  E.  937 ;  Hedges 

the  plaintiff  is  allowed  to  show  any  title  v.  Pollard  (1899),  149  Mo.  316,  50  S.  W. 

he  can  :  and,  from  the  neceeeities  of  the '  889     Bnt  in  Kentncky,  nuder  Civ.  Code, 

case,  the  defendant,  nnder  a  mere  denial,  §  125,  a  defendant  cannot  assert  bis  title 

mint  hi]  allowed  to  oroTP  anvthinr  tend-  to  land  under  a  generul  denial :  Brent  i-. 

infT  fj.  ilpf-pt  the  title  which  the  pluiatig  r.,ong  (1896),  99  Ky.  245,35  8.  W.640J 

altenipts    tn    npMinh       He    canoot     be  '  Nelson    o.    Brodhack,    44    Mo.    596; 

bound  to  allege  specific  obTectiona  to  a  Bledsoe  v.  Simma,  53  Mo.  309,  307 ;  Fnlk- 

title  which   the  complaint   does  not  din-  erson  v.  Mitchell.  82  Mo.  13;  Fairbanks  r. 

dcM,  and  which  be  may  have  no  kuowl-  Long.  91  Mo.  638 ;  Stocker  v.  Green,  94 

edge  of  until  it   is  revealed  hy  the  evi-  Mo.  280;  Holmes  o.  KHng,  93   Mo.  452. 

dence  at  the  trial,"  Mather  n.  Hutchinson,  See  also  poti.i  *714.  and  notes.     fCole- 

25  Wis.  37;  Miles  u  Lingerman,  S4  Ind.  man  u.  Drane   (1893),  116   Mo.  38*.   32 

385 ;  Marahill  e.  Shaftet.  32  Cal.  1 76 ;  the  8.  W.  801 .] 
defendant  may  proTe  title  in  himself,  aod 
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States,  whose  codes  expressly  require  the  statute  to  be  pleaded.^ 
An  equitable  defence  to  the  action  mast,  however,  as  it  seems, 
be  specially  pleaded;  ^  and  the  defence  that  a  deed  to  the  plain- 
tiff absolute  on  its  face,  under  which  he  claims  title,  is  only  a 
mortgage.' 

§  556.    *  680*.    In  Actions  in  which  Malice  is  an  Bssantial  Xngra- 

dient.  In  an  action  to  recover  damages  for  a  malicious  prosecu- 
tion, the  complaint  alleging  malice  and  the  want  of  a  probable 
cause,  the  general  denial  puts  these  averments  in  issue,  and 
admits  any  evidence  going  to  show  a  want  of  malice  and  the 
existence  of  a  probable  cause;  as,  for  example,  when  the  com- 
plaint charged  that  the  defendant  wrongfully  procured  the  plain- 
tiff to  be  indicted,  proof  on  the  part  of  the  defendant  that  be  was 
a  grand  juror,  and  that  all  the  acts  complained  of  were  done  by 

^  Orton   V.  Noonan,   25  Wis.  672.    A  merely  alleges  the  pUuntiflTs  title  genenllT, 

defence  arising  after  the  commencement  without  disclosing  the  source  of  his  title 

of  the  action  cannot  be  proved,  but  mnst  or  right  of  possession,  if  the  defendant 

be  set  np   by  a  supplemental   answer,  has  an  eqnity  which,  as  it   exists  aad 

McLane  v.  Bovee,  35  Wis.  27,  34.  "Without   any   affirmative    relief,  defesci 

^  Stewart  v,  Hoag,  12   Ohio  St.  623;  plaintiff's  claim  to  the  possession,  it  may 

Lombard  i;.  Cow  ham.  34  Wis.  486,  491.  be  proved  under  a  general  denial,  beiag 

The  court,  in  the  last  case,  held  that,  strictly  defensive  in  its  nature.    But,  if 

when  the  deed  under  which  the  plaintiff  the  equity  is  such  that  it  does  not  give 

claims  is  fraudulent   and  void,   that  de-  the  defendant  the  right  of  possessiott  ss 

fence  may  be  proved  under  the  general  against  the  legal  title  without  affixmatiTe 

denial,  because  it  controverts  the  plain-  relief  enforcing  the  equity,  then  the  d»- 

tiff's  legal  title.    To  this  effect  is  Brown  fendant  must  plead  the  facts  entitfing 

V.  Freed,  43  Ind.  253.  254-257.  and  cases  him  to  such  relief,  the  matter  being  is 

cited.    Under  a  general  denial,  defendant  the   nature   of   a   counter-claim.**     See 

may  show  that  his  deed  to  the  plaintiff,  also,  to  the   same   effect,    Pinkham  r 

under  which  the  latter  claims,  was  upon  Pinkham  (1901),  61  Neb.  336,  85  K.  W 

an   illegal   consideration,   and    therefore  285.3 

void.   Sparrow  v.   Rhoades,  76  Cal.  208,         *  Davenport  v.  Turpin,  43  CaL  597 

245;  that  an   execution  sale  which  was  Hughes  p.  Davis,  40  CaL  117  ;  contra,  gee 

the  source  of  plaintiff's  title  was  void,  by  remarks  iuHealy  v.  O'Brien,  66  Cal.  517 

reason  of  the  land  having  been  a  home-  Smith  o.  Smith,  80  Cal.  323, 329 ;  Hjde 

stead,  Kipp  v,  BuUard,  30  Minn.  84 ;  and  v.  Mangan,  88  Cal.  319 ;  in  none  of  which 

see  the  similar  case  of  Motley  v.  Griffin,  cases,  however,  does  it  appear  to  faare 

104  N.  C.  112;  and  where  the  defendant  been  necessary  to  pass  upon  the  point  in 

is  not  advised  by  the  complaint  as  to  the  question.     £Conlra,    Locke    r.    MooHob 

source  of  the  plaintiff's  title,  he  may  in-  (1895),  108  Cal.  49,  41  Pac  28.    Coder 

troduce  evidence  of  an  equitable  estoppel  this  issue  it  may  be  shown  that  a  deed  in- 

against  the  plaintiff:  Parker  v,  Dacres,  troduced  as  evidence  of  title  was  execsled 

1  Wash.  190.  by  a  grantor  wanting  in  capacity;  Ciw- 

[Anderson  f.  Rasmussen  (1894).  5  Wyo.  field  v.  Owens  (1902),  130  N.  c' 641,41 

44,  36  Pac.  820.    But  see  Travellers'  Ins.  S.  E.  891.    And  it  may  be  shown  that  tiw 

Co.  V.  Walker  (1899),  77  Minn.  438,  80  deed  was  champertoos :  O'Banion  p.  Good- 

N.  W.  618,  where  the  court  said :  "  Where  rich  (1901),  Ky,  62  8.  W.  lOlS.] 
the  complaint  in  an  action  of  ejectment 
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bim  in  that  capacity,  was  held  proper.^  The  same  principle  must 
apply  to  all  cases  in  which  malice  is  an  essential  ingredient  in 
the  right  of  action,  and  is  alleged  in  the  complaint  or  petition : 
all  facts  tending  to  disprove  the  malice  are  clearly  admissible 
under  the  denial. 

§  557.  *  681.  In  Aottons  for  Bpeoifio  Performance.  When  the 
general  denial  is  pleaded  in  an  action  to  compel  the  specific 
performance  of  a  contract  to  convey  land,  it  is  held  in  some 
cases  that  the  defence  of  the  Statute  of  Frauds  may  be  relied 
upon,  for  the  answer  puts  the  existence  of  the  contract  in 
issue;*  other  cases,  however,  hold  the  contrary,  and  require 
the  statute  to  be  pleaded.^  And  the  Statute  of  Limitations 
may  be  set  up  under  a  general  denial  in  the  same  action,  when- 
ever it  is  not  expressly  required  by  the  codes,  as  in  certain 
States,  to  be  pleaded.^ 


^  Ammerman  v.  Crosby,  26  Ind.  451 ; 
Hunter  v.  Mathis,  40  Ind.  856 ;  Rost  v. 
Harris,  12  Abb.  Fr.  446;  Radde  v.  Rack- 
gaber,  3  Dner,  684 ;  Simpson  t;.  Mc Arthur, 
16  Abb.  Pr.  802  (n.) ;  Levy  t;.  Brannan, 
39  CaL  485 ;  Trogden  v.  Deckard,  45  Ind. 
572;  bat  see  Sciieer  v.  Eeown,  34  Wis. 
349,  an  action  for  false  arrest  and  im- 
prisonment. In  an  action  for  raalicions 
prosecntion,  nnder  a  general  denial  the 
plaintiff's  guilt  may  be  shown,  Brnley  v. 
Rose,  57  Iowa,  651 ;  and  that  the  defend- 
ant acted  in  good  faith,  upon  the  advice 
of  competent  counsel,  Sparling  v.  Conway, 
75  Mo.  510.  QMaynard  v.  Sigman  (1902), 
—  Neb.—,  91  N.  W.  576;  Kellogg  v. 
Schenerman  (1897),  18  Wash.  293,  51  Pac. 
344  ;  Bowman  v.  Fur  Mfg.  Co.  (1895).  96 
la.  188,  64  N.  W.  775;  McAllister  v, 
Johnson  (1899),  108  la.  42,  78  N.  W.  790. 
In  actions  for  libel,  privilege  is  provable 
nnder  a  general  denial:  Schomberg  v. 
Walker  (1901).  132  Cal.  224,  64  Pac.  290; 
also  the  tmth  of  the  alleged  libellous 
statemenf:  Locke  r.  Chicago  Chronicle 
Co.  (1899),  107  la.  390,  78  N.  W.  49; 
Moffittv.  Chicago  Chronicle  Co.  (1899), 
107  la.  407.  78  N.  W.  45.] 

>  Hook  V.  Turner,  22  Ma  333 ;  Wild- 
bahn  v,  Robidonx,  11  Mo.  659;  Springer 
V.  Eleinsorge,  83  Mo.  152,  156 ;  Bernhardt 
V.  Walls,  29  Mo.  A  pp.  206;'  Popp  v. 
Swanke,  68  Wis.  364:  Smith  v.  Theobald, 
86  Ky.  141. 


[HiUhonse  v.  Jennings  (1901),  60  S.  C. 
373,  38  S.  E.  599 ;  Bean  v.  Lamprey  (1901), 
82  Minn.  320,  84  N.  W.  1016;  Williams- 
Hay  ward  Shoe  Co.  V.  Brooks  (1900),  9 
Wyo.  424,  64  Pac.  342 ;  Hackett  v.  Watts 
(1896),  138  Mo.  502,  40  S.  W.  113;  Hill- 
man  V,  Allen  (1898),  145  Mo.  638, 47  S.  W. 
509;  Boyd  v.  Paul  (1894),  125  Mo.  9,  28 
8.  W.  171;  Bless  v,  Jenkins  (1895),  129 
Mo.  647,  31  S.  W.  938 ;  Devore  o.  Devore 
(1896),  138  Mo.  181,  39  S.  W.  68;  Klein 
V.  Liverpool  &  London  Ins.  Co.  (1900), 
Ky.,  57  8.  W.  250 ;  Hann  v.  Burrell  ( 1S96), 
119  N.  C.  544,  26  8.  E.  Ill ;  Thompson  v. 
Frakes  (1900),  112  la.  585,  84  N.  W.  7a3; 
Indiana  Trust  Co.  u.  Finitzer  (1903).— 
Ind. — ,  67  N.  E.  520;  Riif  v.  Riibe  (1903), 
—  Neb.  — ,  94  N.  W.  517.] 

'  Livesey  v.  Livesey,  30  Ind.  898 ;  Os- 
borne v.  Endicott,  6  Cal.  149 ;  Maybee  v. 
Moore,  90  Mo.  340.  [See  cases  cited  in 
note  2,  p.  718.] 

*  Wiswell  V.  Tefft,  5  Kan.  263; 
Springer  v.  Kleinsorge,  83  Mo.  152. 

[Coleman  u  Drane  (1893),  116  Mo.  387, 
22  8.  W.  801  (ejectment).  In  Bond  v. 
Bond  (1903),  175  Mo.  112, 74  8.  W.  975,  in 
an  action  for  specific  performance,  defend- 
ant, under  a  general  denial,  was  allowed 
to  introduce  a  bond  for  title  executed  by 
him  to  plaiutiff^s  deceased  husband,  condi- 
tioned on  payment  of  certain  notes,  and 
introduce  the  notes,  anpaid,  to  show  a 
forfeiture.] 
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§  558.  *  682.  In  Actions  on  Covenants  and  Judgments.  When 
the  complaint  in  an  action  upon  a  covenant  of  warranty,  con- 
tained in  a  deed  of  land  to  the  plaintiff,  alleged  the  conveyance, 
the  covenant,  and  a  breach  thereof  by  means  of  an  outstanding 
paramount  title  and  a  recovery  on  the  same,  the  general  denial 
put  all  these  averments  in  issue,  and  enabled  the  defendant  to 
prove  any  facts  going  to  show  that  there  was  no  such  paramount 
tltle.^  In  an  action  upon  a  judgment  recovered  in  another  State, 
the  complaint  set  out  the  recovery  of  the  judgment,  and  all  the 
other  allegations  necessary  to  constitute  the  cause  of  action. 
The  defendant  pleaded  (1)  the  general  denial;  (2)  that  there 
was  no  such  record ;  (3)  that  the  judgment  was  obtained  with- 
out any  notice  given  to  the  defendant,  without  service  of  process 
on  him  or  appearance  by  him,  he  being  all  the  time  a  non- 
resident of  the  State  in  which  the  judgment  was  recovered. 
All  the  matters  alleged  in  these  two  special  defences  were,  it 
was  held,  embraced  within  the  general  denial,  and  could  be 
proved  under  it:  the  defences  themselves,  according  to  the  well- 
settled  practice  in  Indiana,  were  struck  out  on  motion,  because 
they  were  equivalent  to  the  general  denial  and  redundant.' 


1  Rhode  V.  Green,  26  Ind.  83.  In  a 
creditor's  suit  to  set  aside  the  debtor's 
fraadolent  transfer  of  land,  the  grantee 
may  prove,  nnder  the  general  denial,  that 
the  land  was  a  homestead,  for  this  rebuts 
the  alleged  fraud  charged  by  the  plain- 
tiff, Hibben  v.  Soyer,  33  Wis.  319,  322; 
also  any  facts  showing  absence  of  fraud, 
Summers  v.  Hoover,  42  Ind.  153,  156. 

*  VVestcott  V.  Brown,  13  Ind.  83.  The 
following  recent  cases  show  what  de- 
fences have  or  have  not  been  admitted 
under  the  general  denial  in  various  ac- 
tions. Some  of  these  decisions  can  hardly 
be  reconciled  with  the  well-settled  doc- 
trine concerning  the  office  of  the  general 
denial,  especially  some  cases  dealing 
with  the  actions  for  the  recovery  of  land, 
and  of  chattels,  ejectment,  and  replevin. 
In  actions  for  conversion^  Ontario  Bk.  v. 
N.  J.  Steamboat  Co.,  59  N.  Y.  610;  Mc- 
Clelland V.  Nichols,  24  Minn.  176;  Moul- 
ton  V.  Thompson,  26  id.  120;  Smith  t;. 
Hall,  67  N.  Y.  48 ;  in  actions  of  ejectment, 
Tracy  v.  Kelly,  52  Ind.  535 ;  Freeman  v. 
Spragne,  82  N.  C.  346 ;  Powers  v.  Arm- 
strong,   35    Ohio    St.    357;   Phillippi  v. 


Thompson,  8  Ore.  42S;  Freeer  r.  Cliarie*- 
tou,  11  8.  C.  486;  Weeka  r.  Smith,  l^ 
Kan.  508 ;  Clayton  v.  School  Diist ,  ao  id 
206;  Emily  v.  Harding,  53  Ind.  lOS; 
Steeple  v.  Downing,  60  id.  368 ;  Webster 
V.  Bebinger,  70  id.  9 ;  Over  v.  Sbanncii, 
75  id.  352 ;  in  actions  of  rejJecin,  Branch 
V.  Wiseman,  51  Ind.  I ;  Wilier  v.  Mubj, 
51  id.  169;  Stowell  v.  Otis,  71  N.  Y.d6; 
Staubach  v.  Rexford,  S  Kent.  Ty.  565; 
Creighton  v,  Newton,  5  Neb.  100;  Ridi- 
ardson  v.  Steele,  9  id.  483;  Bailey  >-. 
Bayne,  20  Kan.  657 ;  in  aetiont  on  promi*- 
sory  notes,  Casad  v.  Holdridge,  50  lad. 
529  (illegality  of  consideration  cannot  h« 
shown);  Schwarz  v.  Oppold,  74  K.  T. 
307  (alteration  may  be  shown);  id  on 
trad  for  materials,  efc,  Read  v.  Decker,  5 
Hun,  646 ;  contract  for  services,  Blinardr. 
Applegate,  61  Ind.  368;ybr  rentonaltssf. 
Mack  17.  Bnrt,  5  Hun,  28;  on  an  oralecm- 
tract,  Bush  v.  Brown,  49  Ind.  573 ;  to  re- 
scind  a  contract  for  fraud,  Dalrymple  r. 
Hunt,  5  Hnn,  111 ;  to  recover  a  de^cinrn 
on  a  mortgage  foreclosure,  Scofieltl  r.  I>u»- 
cher.  72  N.  Y.  491,  495,  496;  for  <&iaKitge«. 
WandeU  v,  Edwards,  25  Hon,  498;  ii 
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§  559.    *  688.    Spoolal  Statutory  Proviaioiia  as  to  Denjrins  Bxlat- 
onoe  of   Corporation   and   Partnership.     This    discussion    will   be 
ended  by  a  brief  reference  to  some  special  statutory  rules,  pre- 
scribing the  effect  and  operation  of  denials  in  certain  cases,  which 
have  been  adopted  in  various  States.     These  rules  do  not  belong 
to  the  general  theory  of  pleading  embodied  in  the  new  system ; 
they  rather  break  the  symmeUy  of  that  theory ;  but  as  they  are 
practically  important,  they  cannot  be  passed  by  without  notice. 
[In  New  York,  a  statute,  general  in  its  terms,  provides  that  the 
corporate  existence  alleged  in  the  complaint  need  not  be  proved 
^  unless  the  answer  is  verified,  and  contains  an  affirmative  alle- 
gation that  the  plaintiff,  or  defendant,  as  the  case  may  be,  is  not 
a  corporation,"]  and  the  fact  is  not  put  in  issue  by  the  general 
denial.^    In  Indiana  a  swpm  answer  is  made  necessary  to  put 
in  issue  the  legal  existence  of  alleged  corporations  in  actions 
brought  by  them  ;  but  a  general  denial  verified  complies  with  this 
statutory  requirement,  and  compels  the  plaintiff  to  prove  its  coiv 
porate  character.^    In  Wisconsin,  an  answer  denjdng  the  partner- 
ship of  the  plaintiffs  in  an  action  by  a  firm  must  be  verified,  or  it 
forms  no  issue.     An  unverified  denial,  therefore*  either  general 
or  specific,  admits  the  partnership  as  averred.^ 

action  far  negligence,  Jones  v.  Sheboygan,  78  N.  W.  1070 ;  Kelley  v.  Nebraska  Exp. 
etc.  R.  Co.,  42  Wis.  307 ;  defence  of  accord  Ass'n  (1897),  53  Neb.  355,  72  N.  W.  356. 
and  satisfaction,  Looby  v.  West  Troy,  24  Contra,  Town  of  Denver  v.  Spokane  Falls 
Han,  78 ;  in  action  for  a  divorce,  defences  (1893),  7  Wash.  226, 34  Pac.  926.]]  Water- 
in  abatement,  and  the  statute  of  limita-  ville  Man.  Co.  v.  Bryan,  14  Barb.  182. 
tions,  Dntcher  v,  Dntcher,  39  Wis.  651,  ^  Chance  v.  Indianapolis  &W.  G.  Road 
and  nnmerous  cases  cited.  Co.,  32  Ind.  472,  disapproving  a  contrary 

[^A  general  denial  raises  the  issue  of  the  doctrine  in  Cicero  Hyg.  Dr.  Co.  t;.  Craig- 

right  of  a  foreign  executor  to  maintain  an  head,  28  Ind.  274,  and  approving  Wert  v. 

action:  Stoddardr.  Aiken  (1899),  57S.  C.  Crawfordsville  &  A.  Tump.  Co.,  19  Ind. 

134,  35  S.  £.  501.    But  this  form  of  an-  242 ;    Williams   v.   Franklin    Tp.   Acad, 

swer  does  not  put  in  issue  the  due  appoint-  Assoc.,  26  Ind.  310 ;  Adams  Exp.  Co.  v. 

ment  of  a  domestic  administrator  and  his  Hill,  43  Ind.  157  ;  Indianapolis  F.  &  M. 

right  to  sue :  Hankinson  v.  Charlotte,  etc  Co.   v.   Herkimer   46  Ind.    142,  144.    A 

R.  R.  Co.  (1893),  41  S.  C.  1,  19  S.  E.  206.  statute  in  Wisconsin  ^requiring  a  specific 

Nor  does  it  raise  the  issue  of  an  infant's  denial^,  it  is  held,  applies  to  both  foreign 

disability  to  sue:  Hicks  v.  Beam  (1893),  and    domestic    corporations,    St.,    1898, 

112  N.  C.  642,  17  S.  E.  490.     Condonation  §  4199 ;  Williams  Mower,  etc  Ck).  v.  Smith, 

need  not  be  pleaded:  Hill  r.  Hill  (1893),  33  Wis.  530;    Central   Bk.  of    Wis.    i;. 

24  Ore.  416,  33  Pac.  809.]  Knowlton,  12  Wis.  624. 

1  [Code   Civ.  Pro.,  §  1776.     See  also         »  CSt-.  1898,  §  4197.]    Fisk   v.  Tank, 

Standard    Sewing    Mach.  Co.  v.  Henry  12  Wis.  276,  301 ;   Mattin  v.  Am.  Exp. 

(1894),  43  S.  C.  17,  20  S.  E.  790;  Cham-  Co.,   19  Wis.  336. 

berlin  Banking  House  v.  Kemper,  etc.  Co.  t^ago  v.  Walsh  (1898),  98  Wis.  348, 

(1902),  Neb.,  92  N.  W.  175;  Fletcher  v,  74  N.  W.  212.     Contra,  McKasy  v.  Huber 

Co-operative  Pub.  Co.  (1899),  58  Neb.  511,  (1896),  65  Minn.  9,  67  N.  W.  650.] 

50 
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§  560.  *  684.  Special  Statutory  ProvlaioziJi  aa  to  Denlala  in  Actioiu 
on  "Wiltten  InBtrnmenta.  In  Indiana,  in  actions  upon  written  in- 
struments against  the  original  parties,  makers,  indorsers,  aoceptors, 
obligors,  and  the  like,  an  unsworn  general  denial  puts  in  issue 
only  the  existence  of  the  writing,  and  requires  its  production ;  bat 
does  not  put  in  issue  its  ezeciUion,  and  therefore  admits  no  evi- 
dence  tending  to  dispute  the  signature  of  the  defendant  or  any 
other  facts  included  within  the  execution.  If  verified,  the  denial 
puts  in  issue  both  the  execution  and  the  existence.^  The  rule  is 
different,  however,  in  actions  against  the  executors  or  admin- 
istrators of  deceased  parties  to  written  instruments :  the  unver- 
ified general  denial  pleaded  by  them  raises  a  complete  issue.^  An 
unverified  general  denial  also  admits  the  plaintifiTs  legal  capacity 
to  sue  in  Indiana.^  A  statute  of  Iowa  enacts  that,  in  actions  or 
defences  on  written  instruments,  '^  the  signature  or  indorsement 
thereto  shall  be  deemed  genuitie  and  admitted,  unless  the  party 
whose  signature  it  purports  to  be  shall  deny  the  same  under  oath 
in  the  pleading."  In  an  action  upon  a  promissory  note  against 
the  maker,  the  defendant  pleaded  an  unverified  general  denial 
and  under  it  insisted  as  a  defence  that  he  did  not  sign  the  writing 
as  a  note,  but  executed  it  with  the  supposition  that  it  was  a  simple 
receipt.  This  defence  being  objected  to  as  inadmissible,  the  court 
held  that  the  statute  referred  only  to  the  genuinevheBs  of  the  sig- 
nature, and  did  not  prohibit  the  defendant  from  showing  that  he 
did  not  execute  such  a  contract  as  the  one  in  suit,  but  executed  an 
entirely  different  instrument,  for  example,  a  receipt,  and  that  the 
same  had  been  altered  into  a  note.^  In  another  case  upon  a  note 
the  petition  set  it  out  in  hcec  verba^  averring  that  it  was  executed 
by  the  defendant.  The  answer  was  verified,  but  simply  denied 
knowledge  or  information  sufficient  to  form  a  belief  whether  the 
allegations  of  the  petition  were  true.  This  form  of  verified  denial 
it  was  held,  did  not  comply  with  the  requirements  of  the  statute 
in  question,  and  raised  no  issue  in  respect  of  the  signature.^ 


1  I^Barns'  St.,  1901,  §  367  J  Stebbins 
V.  Goldthwaite,  31  Ind.  159;  Eyans  v. 
Southern  Turnp.  Co.,  18  Ind.  101 ;  Price 
V.  Grand  Rapids  .&  Ind.  R.  Co.,  18  Ind. 
137 ;  Hicks  t;  Reigle,  32  Ind.  360. 

^  Cawood's  Adm.  v,  Lee,  32  Ind.  44; 
Riser  v,  Snoddj,  7  Ind.  442;  Mahon's 
Adm.  V.  Sawyer,  18  Ind.  73. 


<  Downs  V.  McCombe,  16  Ind.  211. 
Jones  V,  Cin.  Tjrpe  Foundry,  14  Ind.  89; 
Heaston  v.  Cincinnati  &  Ft.  W.  R.  Co, 
16  Ind.  275 ;  Harrison  r.  BfaitinsTilk  k 
F.  R.  Co.,  16  Ind.  505. 

*  Lake  i^.  CmikshaDk.  31  Iowa,  395. 

B  Hall  17.  ^tna  Man.  Ca,  ao  Iowa.  3U 
217,  218.    See  Lyon  o.  Bonn,  6  Iowa,  4& 
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§  561.    *685.    General    Denial    cannot   be    atmok    out  aa  Sham. 

The  general  denial,  at  least  when  verified,  cannot  be  struck  out  as 
sham  on  motion.^  In  accordance  with  the  settled  rule  of  the 
former  procedure,  the  general  issue  could  not  be  struck  out  for 
such  cause;  and  in  this  respect  the  general  denial  is  its  equivalent 
**  It  gives  the  defendant  the  same  right  to  require  the  plaintiff  to 
establish  by  proof  all  the  material  facts  necessary  to  show  his 
right  to  a  recovery  as  was  given  by  that  plea  [the  general  issue]."  ^ 


1  [See  Patterson  v.  Railway  Co.  (1896), 
12  Ohio  C.  C.  274,  and  Packet  Co.  r. 
Fogariy  (1895),  9  Ohio  C;  C.  418,  con- 
demning the  UHe  of  a  verified  general 
denial  when  the  defendant  knows  that 
some  of  the  averments  denied  are  tme.^ 
State  V.  Chamberlin,  54  Mo.  338.  See  also 
Ewen  V.  Chicago  &  N.  W.  R.v.  Co.,  38  Wis. 
613;  Sanford  v.  McCreedy,  28  id.  103; 
Wittman  u.  Watry,  37  id.  238 ;  I'reston  ». 
Roberts,  1 2 Bush,  570 ;  Ranson  v.  Anderson, 

9  S.  C.438;  Sully  v.  Goldsmith,49  Iowa,  690. 

1_  Where  the  statute  requires  the  denial 
of  the  genuineness  of  the  indorsement  or 
assignment  of  a  written  instrument  to  be 
verified,  an  unverified  plea  of  denial  is  an 
admission  of  such  matters:  Daggs  r. 
Phoenix  Nat.  Bank  (1898),  Ariz ,  53  Pac. 
201.  See  also,  to  same  effect.  Hard  wick 
V.  Atkinson  (1899),  8  Okla.  608,  58  Pac. 
747 ;  Lax  v.  Mcleod  (1893).  19  Colo.  465, 
36  Pac.  246.  But  where  the  petition  al- 
leges ownership  of  a  note,  but  not  the 
execution  of  an  indorsement,  the  owner- 
ship is  put  in  issue  by  an  unverified  general 
denial :  Southern  Kan.  Farm,  etc.  Co.  v. 
Barnes  (1901),  63  Kan.  548,  66  Pac  638.^ 

«  Wayland  v.  Tysen,  45  N.  Y.  281,  282. 
See  also  Grocers'  Bank  o.  O'Rorke,  6  Hun, 
18;  Reynolds  v,  Craus  (Snpreme,  1891), 
16  N.  Y.  Suppl.  792 ;  Upton  v.  Kennedy 
(Neb.,  1893),  53  N.  W.  Rep.  1042. 

I^Loranger  v.  Big  Missouri  Mining  Co. 
(1895),  6  S.  D.  478,  61  N.  W.  686 ;  Green 
17.  Hughitt  School  Tp.  (1894),  5  S.  D.  452, 
59  N.  W.  224.  The  same  rule  applies  to 
any  verified  denial :  King  r.  Waite  (1897), 

10  S.  1>.  1,  70  N.  W.  1056 ;  Pfister  v.  Wells 
(1896),  92  Wis.  171,  65  N.  W.  1041 ;  Pear- 
son r.  Neeves  (1896),  92  Wis.  319,  66 
N.  W.  357. 

In  genepil  an  answer  may  be  stricken 
out  as  sham  when  its  falsitv  and  insuffi- 
ciency  are  clearly  apparent :  Dobson  v,  Hal- 


lowell  (1893),  53  Minn.  98,  54  N.  W.  939  ; 
Randall  v.  Simmons  (1902),  40  Ore.  554, 
67  Pac.  513;  Pfaender  v,  Winona,  etc. 
R.  R.  Co.  (1901),  84  Minn.  224,  87  N.  W. 
618;  Fargo  o.  Vincent  (1894),  6  S.  D. 
209,  60  N.  W.  858 ;  Sweetman  v.  Ramsey 
(1899),  22  Mont.  323,  56  Pac.  361 ;  Swee- 
ney V,  Schlessinger  (1896),  18  Mont.  326, 
45  Pac.  213 ;  McDonald  v.  Pincus  (1893), 
13  Mont.  83,  32  Pac.  283;  Sifton  v.  Sifton 
(1895),  5  N.  D.  187,  65  N.  W.  670;  Kidder 
County  p.  Foye  (1901),  10  N.  D.  424,  87 
N.  W.  984;  Wilson  o.  Burhans  (1897),  96 
Wis.  550,  71  N.  W.  879;  Miser  v.  O'Shea 
(1900),  37  Ore.  231,  62  Pac  491.  Under 
the  statute  providing  that  **  sham,  frivo- 
lous and  irrelevant  replies  may  be  stricken 
out"  on  motion,  the  entire  reply  must 
be  7)roceeded  against:  Brown  v.  Baker 
(1901),  39  Ore.  66,  65  Pac.  799.  Under 
the  express  provision  of  R.  S.  1898,  §  2682, 
matter  cannot  be  stricken  from  a  verified 
pleading  on  the  ground  that  it  is  sham : 
Moore  v.  May  (1903),  117  Wis.  192,  94 
N.  W.  45. 

For  other  cases  touching  sham  and 
frivolous  answers,  see  Western  Carolina 
Bank  v.  Atkinson  (1893),  113  N.  C.  478, 
18  S.  E.  703  ;  Campbell  v.  Patton  (1893), 
113  N.  C.  481,  18  S.  E.  687;  Vass  v. 
Brewer  (1898),  122  N.  C.  226,  29  S.  B. 
352;  Bardwell-Robinson  Co.  v.  Brown 
(1894),  57  Minn.  140.  58  N.  W.  872 ;  North- 
western Cordage  Co.  v.  Galbraith  (1897), 
9  S.  D.  634,  70  N.  W.  1048;  Bank  of 
Commerce  r.  Humphrey  (1894),  6  S.  D. 
415,  61  N.  W.  444 ;  Pittsburg,  etc.  Ry.  Co. 
V.  Fraze  (1898),  150  Ind.  576,  50  N.  E. 
576;  Brown  v.  Porter  (1893),  7  Wash. 
327,  34  Pac  1105;  Oakes  v.  Ziemer 
(1900),  61  Neb.  6,  84  N.  W.  409;  First 
Nat.  Bank  v.  Stoll  (1899),  57  Neb.  758,  78 
N.  W.  254;  Upton  v.  Kennedy  (1893),  36 
Neb.  66,  53  N.  W.  1042.] 


788  CIVIL  BEMEDIES. 

The  same  rule  applies  to  a  denial,  general  in  form,  of  certain 
specified  allegations  constituting  a  part  of  the  complaint,^  and  is 
applicable  as  well  to  equitable  as  to  legal  actions,^  and  to  all  par- 
tial denials,^  and  is  not  restricted  to  those  which  are  verified.^ 


SECTION  FOURTH. 

THE  DEFENCE  OF  NEW  MATTER. 

§  562.  *  686.  Introductory.  Much  of  what  might  properly  be 
included  in  this  section  has  already  been  necessarily  dwelt  upon 
in  discussing  the  defence  of  denials.  The  two  subjects  so  cor- 
relate and  support  each  other,  that  the  one  cannot  be  explained  in 
full  without,  to  some  extent,  explaining  the  other  also.  I  shall 
not  repeat  the  propositions  and  definitions  given  in  the  last  sec- 
tion, but  shall  content  myself  with  adding  examples  and  illus- 
trations drawn  from  decided  cases.  The  subject-matter  of  this 
section  will  be  distributed  into  three  subdivisions:  I.  How  de- 
fences of  new  matter  should  be  pleaded ;  II.  What  is  new  matter 
in  general,  with  a  particular  reference  to  defences  in  mitigatioii 
and  those  in  abatement ;  and,  HI.  Some  particular  examples  of 
new  matter  classified  and  arranged. 

I.  Bow  Defences  of  New  Matter  should  be  pleaded. 

§  563.  *  687.  Statement  of  New  Matter  in  Answer  OoTemad  by 
same  Role  as  Statement  of  Cause  of  Action  in  Petition.  A  denial 
when  properly  pleaded  does  not  state  any  facts ;  it  simply  denies 
facts.^  A  defence  of  new  matter,  on  the  other  hand,  does  not 
deny  any  facts ;  it  assumes  the  averments  of  the  complaint  or 
petition  to  be  true ;  and  under  the  ancient  system  a  plea  of  eon- 
fession  and  avoidance  must  g^ive  color  to  these  averments,  or  it 
would  be  fatally  defective.  The  "  giving  color  *'  was  simply  die 
absence  of  any  denials,  and  the  express  or  silent  admission  that 

1  [^Standaid  Sewing  Mach.  Co.  r.  HoDiy         *  ThompBOo  r.  Erie  R.  Co..  4S  N.  T. 

(1894),  43  S.  C.  17,  20  S.  £.  790;  State  468,472. 

ex  rel,  v.  King  (1894),  6  S.  D.  297,  60         *  Claflm  v.  Jaroalsoski,  64  Bazik  463^ 
N.    W.  75 ;    Gjentadengen    v.   HartseU         «  Brooks  v.  ChQtoo,  6.  CaL  €4a 
(1899),  8  N.  D.  424,  79  N.  W.  872;  Larson         •  See  Venice  v.  Breed,  65  BarK  597. 

V.  Winder  ( 1 896),  14  Wash.  647,  45  Pac.  60S,  per  Mnllin  J.,  for  a  statemenl  id  the 

SI 5.    ButseeUptonr.  Kennedy  (1893),  36  comparative  effects  of  deoials'aiui  of 

Neb.  66,  53  N.  W.  1042.^  matter  in  raising  issues. 
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the  declaration,  as  far  as  it  went,  told  the  truth.^  The  defence 
of  new  matter  consists,  therefore,  of  facts,  — positive  facts;  and 
these  should  be  averred  as  carefully  and  with  as  much  detail  as 
the  facts  which  constitute  the  cause  of  action  and  are  alleged  in 
the  complaint.  The  defence  of  new  matter  depends  upon  the 
existence  of  facts  from  which  it  results  as  truly  as  the  cause  of 
action  results  from  other  facts.'  The  rule  for  setting  forth  the 
facts  which  constitute  the  defence  is,  therefore,  the  same  as  that 
for  setting  forth  the  facts  which  constitute  the  cause  of  action.' 
In  each  case,  all  the  material,  issuable  facts  which  make  up  the 
cause  of  action  or  the  defence  must  be  averred,  while  the  detail 
of  mere  evidentiary  matter  should  properly  be  left  to  be  used  as 
proofs  at  the  trial.  I  need  not  further  enlarge  upon  this  proposi- 
tion, but  wUl  illustrate  it  by  a  few  judicial  decisions.  Thus  it  is 
a  settled  rule  that,  when  fraud  is  relied  upon  as  a  defence,  a  gen- 
eral allegation  charging  fraud  or  a  fraudulent  intent  will  not 
suffice :  all  the  facts  which  the  law  requires  as  the  elements  of 
fraud,  and  all  which  are  claimed  to  be  the  constituents  of  the 
fraud  in  the  particular  case,  must  be  averred  ;  and  their  absence 
may  destroy  the  intended  effect  of  the  pleading,  and  shut  out  all 
evidence  in  its  support  at  the  trial.^ 

^  Under  the  new  prooedare,  in  every  in  effect  a  denial  of  allegations  in  the  corn- 
defence  of  new  matter  there  shonld  be,  plaint  presamptively  within  defendant's 
either  expressly  or  by  implication,  a  con-  knowledge:  Risdon  o.  Davenport  (1894), 
fession  that^  hnt  foy  «ii<;i|i  new  matter.  t\\^  4  S.  D.  555,  57  N.  W.  482.  See  note  1, 
action  conld  be  maJntain^i;! ;  thr  defeneo  p.  757.] 

mnst    contain    no    denial:    snch    denial         *  Jenkins  r.  Long,  19  Ind.  28,  29,  per 

shonld  be  pleaded  in  a  fwparato  defegfc.  Frazer  J.:   "At  the  common  law,  f rand 

if  A<;  fJl.    Morgan  v.  Hawkeve  Ins.  Co.,  conld  be  given  in  evidence  under  the  gen- 

37  Iowa,  359 ;  Anson  v.  Dwight,  18  Iowa,  eral  issue,   or  under  a  general  plea  of 

241.    This  is  nothing  more  than  the  sim-  fraud.    But,  under  the  code,  fraud  mnst  be 

pie  rule  that  two  distinct  defences  should  speciaUy  pleaded ;  and  the  answer  of  fraud 

not  be  mingled  together.  mnst  contain  aU  the  elements  necessary 

'  (_ Where    an  answer  by  way  of  new  to  be  proved  to  make  out  the' fraud :  and 

matter  alleges  conclusions  only,  it  is  sub-  these  are,  that  the  representation  must  go 

ject  to  general  demurrer:   Van  Dyke  v.  to  a  material  fact;  must  be  made  nnder 

Doherty  (1896),  6  N.  D.  263,  69  N.  W.  such  circumstances  that  the  party  had  a 

200.]  right  to  rely  on  it ;  and  it  must  be  false 

*  Qnan  action  for  conversion,  an  answer  to  a  materisl  extent.*'    Keller  v.  Johnson, 

which  refers  to  the  "  property  mentioned  1 1  Ind.  337.    In  an   action  on  notes,  a 

and  described  in  the  second  paragraph  in  defence,  "  that  he  was  induced  to  execute 

plaintifPs  second  cause  of  action,'*  is  sniH-  the  notes  mentioned  by  the  fraud,  covin, 

ciently  definite  and  not  demurrable  for  and  deceit  of  the,"  etc.,  was  held  bad  on 

want    of  certainty:    Spalding    v.  AUred  demurrer.    Capuro  v.  Builders'  Ins.  Co., 

(1901),  23  Utah,  354,  64  Pac.  1100.  39   Cal.  123;   Oroville   &  Va.  R.  Co.  v. 

New  matter  in  the  answer  may  be  al-  Plumas  Cy.  Sup.,  37  Cal.   354 ;  Kent  u. 

leged  on  information  and  belief  where  not  Snyder,  30  Cal.  666 ;  Fankboner  v.  Fank- 
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§  564.  *  688.  Further  lUiwtratioiiJi.  Akin  to  the  defence  of 
fraud  is  that  of  duress :  the  facts  constituting  the  duress  must  be 
stated,  and  a  mere  general  avennent  will  not  suffice ;  as,  for  ex- 
ample, in  a  suit  to  foreclose  a  mortgage  given  by  a  married 
woman  upon  her  own  land,  a  defence  that  *  *  she  was  induced  by 
the  coercion  of  her  said  husband  to  execute  the  said  mortgage.*'  * 


boner,  20  Ind.  62 ;  Ham  v.  Greire,  34  Ind. 
18,  21,  a  defence  "that  his  signature  was 
obtained  by  the  fraud  of  the  plaintiff," 
without  stating  any  circumstances,  was 
held  a  nullity.  Hale  v.  Walker,  31  Iowa, 
344,  355,  a  defence  which  simply  stated 
that  the  contraet  in  suit  **  was  either  false 
or  fraudulently  so  written  or  so  done  by 
mistake,"  admitted  no  proof  of  fraud. 
"  In  order  to  admit  evidence  of  frand, 
there  should,  under  our  system  of  plead- 
ing, be  at  least  a  general  statement  of  the 
facts  constituting  the  fraud."  Lefler  o. 
Field,  52  N.  Y.  621,  action  for  the  price  of 
barley  bargained  and  sold ;  answer,  that 
the  barley  was  bargained  for  by  defend- 
ants' agent ;  that  he  contracted  to  buy 
plaintiff *s  barley,  provided  it  was  mer- 
chantable; that  plaintiff  represented  it 
good,  first  quality,  and  merchantable; 
that  the  agent  relied  on  such  representa^ 
tions ;  that  the  barley  was  not  merchant- 
able,  which  fact  was  known  to  the  plaintiff. 
Although  the  plaintiff  went  to  trial  on  this 
answer  without  prior  objection,  the  Court 
of  Appeals  held  it  was  worthless,  since  it 
omitted  two  essential  elements  of  the  fraud, 
—  (1)  the  plaintiff's  intent  to  deceive,  and 
(2)  that  defendants  were  in  fact  deceived. 
See  also  Cummings  v.  Thompson,  18  Minn. 
246,  256,  in  which  the  rule  is  given  as  fol- 
lows :  "  A  general  statement  of  the  matters 
of  fact  constituting  the  fraud  is  all  that  is 
required :  it  is  not  necessary  to  charge 
minutely  all  the  circumstances  which  may 
conduce  to  prove  the  general  charge." 
Dubois  V.  Hermance,  56  N.  Y.  673, 674 ; 
Joest  V.  Williams,  42  Ind.  565,  568  ;  Curry 
V.  Keyser,  30  Ind.  214 ;  Leighton  v.  Grant, 
20  Minn.  345,  354.  See  also  Mills  o. 
Collins,  67  Iowa,  164;  Specht  v.  Allen, 
12  Ore.  117.  In  Prall  r.  Peters,  32  Neb. 
832,  an  action  for  false  representations  in 
the  sale  of  a  horse,  it  was  held  that  the 
defences  that  the  plaintiffs  sustained  no 
damj^e,  and  that  they  had  full  knowledge 


of  the  condition  of  the  horiQ,  when  tbey 
purchased  the  same,  conatitBted  aew 
matter. 

[[Nichols  V.  Stevens  (1894),  123  Mo.  96, 
25  S.  W.  578 ;  Fire  Extingniaber  Co.  r. 
City  of  Perry  (1899),  8  Okla.  429,  58  Pac. 
635 ;  Greiss  v.  State  In  v.  Co.  (1893),  98 
Cal.  241,  33  Pac.  195 ;  MnlilooD  r.  Biuvn 
(1899),  21  Utah,  121.  59  Pac  720;  Wilsoa 
n.  Sullivan  (1898),  17  Utah,  341,  53  Fk 
994;  H.  B.  Claflin  Co.  v.  Simon  (1899). 
18  Utah,  153,  55  Pac  376;  Voorheesi-. 
Fisher  (1893),  9  Utah,  303,  34  Pk,  64; 
Smith  r.  Estey  Organ  Co.  (1897).  lOOGs. 
628,  28  S.  E.  392  ;  Paving  Co.  p.  BolKford 
(1896),  56  Kan.  532,  44  Pac  3;  Guild  r. 
Railroad  Co.  (1896),  57  Kan.  70,  45  Pac 
82;  Winchester  v.  Jodyn  (1903),  — Col 
— ,  72  Pac  1079;  Parker  v.  Jewett  (1893). 
52  Minn.  514.  55  N.  W.  56;  Caplisp.An. 
Fire  Ins.  Co.  (1894),  60  Minn.  376,  Si 
N.  W.  440;  ^tna  Insi  Co.  r.  Simnou 
(1896),  49  Neb.  811, 69  N.  W.  125 ;  Kett«ii- 
bach  p.  Omaha  Life  Ass'n  (1896),  49  Neb. 
842,  69  N.  W.  135.  See  also  Psrker  r. 
Des  Moines  Life  Ass'n  (1899),  108  la 
117,  78  N.  W.  826,  holding  that,  udcr 
the  statute,  fraud  in  the  appHcatiuo  can- 
not be  set  up  as  a  defence  anless  the  appli- 
cation was  attached  to  the  policy. 

But  see  Clongh  v.  Holden  (1893),  115 
Mo.  336,  21  S.  W.  1071,  where  it  w 
held  that  while  a  general  allegatiaa  of 
fraud  is  sufficient  in  an  answer  (Edgell  r 
Sigerson,  20  Mo.  494 ;  Smallej  r.  Hale,  37 
Mo.  102;  Fox  v.  Webeter.  46  Ma  181). 
it  is  not  sufficient  in  a  petition,  a  leasos 
for  which  distinction  the  writer,  Gantt  J , 
said  would  be  hard  to  give.  To  the  suae 
effect  as  to  the  answer  see  Ryan  p.  Mid- 
dlesborongh  Co.  (1899),  106  Ky.  181,50 
S.  W.  13.] 

1  Richardson  v.  Hittle,  31  Ind.  119; 
Conn.  L.  Ins.  Co.  r  McCormick.  45  Cti 
580. 
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A  defence  of  justification  in  an  action  for  trespasses  and  other 
torts  must  by  appropriate  averments  identify  the  wrongs  com- 
plained of  with  the  acts  described  in  the  answer  and  justified,  or 
else  it  will  fail  of  its  purpose  and  be  worthless.^  In  Indiana,  the 
defence  of  a  former  recovery  for  the  same  cause  of  action  between 
the  same  parties  must  set  out  the  record  of  such  former  suit,  or  it 
will  be  insufficient  and  bad  on  demurrer.^  The  following  are 
some  further  illustrations  of  the  general  rule.  A  defence  of  jet- 
tison by  a  common  carrier  on  the  water  should  allege  all  the  facts 
showing  the  jettison  to  have  been  necessary ;  ®  a  defence  of  usury 
must  narrate  all  the  particulars  of  the  agreement  and  transac- 
tion;* a  defence  of  long-continued  user  or  prescription  should 
aver  that  the  possession  or  user  by  the  defendant  was  adverse  :  ^ 
and  the  defence  that  the  plaintiff  is  not  the  real  party  in  interest 
must  state  all  the  facts  which  show  that  legal  conclusion.^ 

§  565.    *  689.    Averments  of  New  Matter  as  Basle  for  Affirmative 

Relief.  When  the  defendant  sets  out  new  matter  which  he  relies 
upon,  not  as  defensive  merely,  but  as  the  basis  of  affirmative  re- 
lief, either  in  the  form  of  a  strictly  legal  counter-claim  or  of  an 
equitable  cross-demand,  he  becomes  in  truth  an  actor  pro  tanto  : 
his  answer  is  to  that  extent  equivalent  to  a  cause  of  action 

1  Gallimore  v.   Ammerman,    39  lud.  571   (contribatory  negligence);  Elais  t*. 

323 ;  Islej  o,  Hnber,  45  Ind.  421 ;  Boaz  v.  Palford,  36  id.  587  (jostification  bj  pub- 

Tate,  43  Ind.  60,  71.  lie  officers);  Stalej  v.  Irorj,  65  Mo.  74 

^  Norrifl  v.  Amos,  15  Ind.  365 ;  2  R.  S.,  (failure  of  consideratioD ) ;  Foy  v.  Haugb- 

p.  44,  §  78.  ton,  83  N.  C.  467  (fraud) ;    Hendrix   v. 

*  Bentlej  v.  Bustard,  16  B.  Mon.  643.  Gore,  8  Ore.  406  (payment) ;  Wallace  v, 

*  Manning  v,  Tyler,  21  N.  Y.  567,  568,  Lark,  12  S.  C.  576  (iUegality);  Kendig 
and  cases  cited;  Gaston  u.  McLeran,  3  v.  Marble,  55  Iowa,  386  (fraud);  Clayes 
Ore.  389.  (7.  Hooker,  4  Hun,  231  (usury);  Lord  u. 

^  White  V.  Spencer,  14  N.  Y.  247.  Lindsay,  18  Hun,  489  (duress) ;  Jones  v. 

«  Raymond  v.  Pritchard,  24  Ind.  318,  Frost,  51  Ind.  69  (fraud) ;  Young  v.  Pick- 

and  cases  cited ;  Hereth  v.  Smith,  33  Ind.  ens,  49  id.  23  (title) ;  Mahoney  t;.  Robins, 

514,  and  cases  cited  ;  Shafer  v.  Bronen-  49  id.  146  (fraud  and  failure  of  title) ;  Van 

berg,  42  Ind.  89, 90;  Harte  v.  Houchin,  50  Wy  v.  Clark,  50  id.  259  (fraud) ;  Jones  v. 

Ind.  327.    The  following  recent  cases  give  Shaw,  67  Mo.  667 ;  Keim,  etc.  Co.  v.  Arery, 

additional  illustrations  of  the  text,  and  of  7  Neb.  54 ;  Sargent  v.  Steubenyille,  etc.  R. 

various  defences  held  to  have  been  prop-  Co.,  32  Ohio  St.  449 ;  Stowell  v.  Otis,  71 

erly  or  improperly  pleaded:  Becker  V.  Boon,  N.  Y.  36;  McEissen  v.  Sherman,  51  Wis. 

61  N.  Y.317  (tender);  Mannfac. Nat. Bank  303.    When  the  defendant  must  or  need 

i;.  Russell,  6  Hun,  375  (mistake) ;  Bush  v.  not  negative  the  exceptions  in  a  statute 

Brown,  49  Ind.  573  (want  of  consideration  on  which  his  defence  is  based,  see  Harris 

and  duress) ;  Zeidler  v.  Johnson,  35  Wis.  v.  White,  81  N.  Y.  532,  546 ;  Clark  r. 

335  (statute  of  limitations,  hypothetical) ;  Clark,  5  Hon,  340;  Fleming  t;.  People,  27 

Van  Trott  o.  Wiesse,  36  id.  439  (fraud) ;  N.  Y.  829. 
Freeman  n,  Engelmann  Transp.  Co ,  36  id. 
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asserted  in  a  complaint  or  petition,  and  is  to  be  governed  bj  the 
same  rules.  It  must  aver  all  the  material,  issuable  facts  consti- 
tuting the  right  of  action  in  his  favor,  and  must  demand  the  re- 
lief legal  or  equitable  which  is  sought  to  be  obtained  from  the 
plaintiff.^  The  foregoing  cases  are  given  as  illustrations  and 
examples  of  the  general  doctrine,  and  not  as  exhaustive  of  its 
scope  and  application.  The  rule  applies  to  all  defences  of  new 
matter.  The  material,  issuable  facts  which  constitute  the  defence 
must  be  averred,  so  that  its  sufficiency  in  law  may  fully  appear 
on  the  record :  the  facts  themselves,  and  not  the  legal  conclusions 
from  assumed  facts,  are  to  be  stated.' 

II.     The  Oeneral  Nature  of  New  Matter  ;  Defences  in  MUiffation 

of  Damages^  and  in  Abatement, 

§  566.  *  690.  introdaotory.  The  cases  quoted  from  in  the  pie- 
ceding  section  to  show  the  judicial  definition  of  the  general  de- 
nial exhibit  also  the  interpretation  put  by  the  courts  upon  the 
term  '^  new  matter ; "  and  the  decisions  which  will  be  cited  in  the 
next  subdivision  of  this  section  will  show  how  that  interpretation 
has  been  applied  in  a  great  variety  of  particular  instances.  It 
would  be  a  needless  labor  to  repeat  the  extracts  referred  to,  or 
the  general  discussion  of  the  nature  and  properties  of  new  matten 
It  is  elementary  that  a  defence  of  new  matter  should  be  pleaded ; 
and  as  new  matter  must  of  necessity  be  a  distinct  defence  from  a 
denial,  it  follows  that  it  cannot  properly  be  associated  or  mingled 
up  with  denials  general  or  specific  in  one  paragraph  or  plea. 
For  the  same  reason,  each  defence  of  new  matter  must  necessa- 
rily be  complete  and  single,  as  much  so  as  each  cause  of  action,  and 
should  be  separately  stated  in  a  plea  by  itsell  This  subject  will 
be  treated  of  at  large  in  a  subsequent  section. 

§  567.    *  691.    Denials    and     New    Matter     DietlngaUhed.      The 

overwhelming  weight  of  judicial  opinion  has  with  almost  complete 
unanimity  agreed  upon  the  principle  which  distinguishes  denials 

^  Rose  i;.  Treadway,  4  Not.  455 ;  Hook  fence  in  action  to  recorer  land) ;  HeaitOB 

V.  Craighead.  32  Mo.  405;  White  v.  Allen,  v.  Cincinnati  &  Ft.  W.  R.  Co,  16  led 

S  Ore.  103.  275.    Bat  it  was  held  in  Hnnter  r.  M^ 

^  Northrnp  v.  Miss.  Vail.  Ins.  Co.,  47  Langhlin,  43  Ind.  38, 45,  that  the  fofloviaf: 

Mo.  435,  443,  per  Wagner  J.;  State  v,  was  a  sufficient  averment  of  a  want  of 

Cent.  Pnc.  R.  Co.,  9   Nev.  79,  87  (pay-  consideration;  that  the  notes"  were  fpTea 

ment) ;  Pease  v.  Hannah,  30  Ore.  301  (de-  withoat  any  considezation  whatever.'* 
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from  new  matter,  and  determines  the  office  and  function  of  each.^ 
The  general  denial  puts  in  issue  all  the  material  averments  of  the 
complaint  or  petition,^  and  _permits  the  defendant  to  prove  any 
and  all  facts  which  tend  to  negative  those  averments  or  some  one 
or_more  of  them.     Whatever  fact,  if  proved,  would  not  thus  tend 
to  contradict  some  allegation  of  the  plaintiff's  first  pleading,  but 
would  t^nd  to  establish  some  circumstance,  transaction,  or  conclu- 
sion of  fact,  not  inconsistent  with  the  truth  of  all  those  allega- 
tions, is  new  matter.^    It  is  said  to  be  ''  new,' '  because  it  is  not 
embraced  within  the  statements  of  fact  made  by  the  plaintiff ;  it 
exists  outside  of  the  narrative  which  he  has  given ;  and  proving 
it  to  be  true  does  not  disprove  a  single  averment  of  fact  in  the 
complaint  or  petition,  but  merely  prevents  or  destrojns  the  legal 
conclusion  as  to  the  plaintiff's  rights  and  the  defendant's  duties 
which  would  otherwise  have  resulted  from  all  those  averments 
admitted  or  proved  to  be  true.     Such  is  the  nature  of  the  new 
matter  which  cannot  be  presented  by  means  of  a  denial,  but  must 
be  specially  pleaded,  so  that  the  plaintiff  may  be  informed' of  its 
existence  and  of  the  use  to  be  made  of  it  by  the  defendanti 
Whether  it  is  "  new "  in  the  sense  described  must  of  necessity 
depend,  and  depend  alone,  upon  the  nature,  extent,  and  variety 
of  the  material  allegations  which  the  plaintiff  inserts  in  his  plead- 
ing.   I  shall  not  repeat  the  observations  upon  this  point  contained 
in  the  preceding  section,  and  simply  remark  that  the  plaintiff 
may>  by  making  unnftfiftHftary  although  piaterial  averments  in  his 
^^T\ip!«-i^^-  ^^  pfttitinn,  grfi^tlv  enlarge  the  scope  of  the  general 
denial,  and  prevent  those  defensive  facta  from  being  in  his  case 
new  matter,  which  in  annthfir  naafi^  and  from  the  operation  of  a 
more  scientific  and  correct  mode  of  pleading,  would  clearly  be 

^  [^Matter  specially  pleaded,  if  ad  mis-  Neb.  436 ;  Burlington  &  Mo.  Riv.  R.  Co. 

sible  nnder  the  general  denial,  shonld  be  v.  Lancaster  Cy.  Com'rs,  7  id.  33 ;  Swenson 

stricken  ont  as  redundant :  Bolton  v.  Mis-  v.  Cresop,  28  Ohio  St.  668. 
sonri  Pac.  By.  Co.  (1902),  172  Mo.  92,  72         [See  Kingsbary  v.  Chicago,  etc.  Ry. 

S.  W.  530;  Kirton  v.  BnU  (1902),  168  Mo.  Co.  (1897),  104  la.  63,  73  N.  W.  477,  for  an 

622, 68  S.  W.  927.    But  it  does  not  render  interesting  application  of  this  distinction.^ 
the  pleading  demnrrable:  ^taten  Island,         *  Z'^^J  ^*  ^^^^  Omaha  Nat.  Bank 

etc.  Ry.  Co.  v.  Hinchliffe  (1902),  170  N.  T.  (1896),  46  Neb.  756,  65  N.  W.  906 ;  Gran 

473,  63  N.  E.  545.3  V-  Houston  (1895),  45  Neb.  813.  64  N.  W. 

3  The  following  recent  decisions  illos-  245 ;  Home  Fire  Ins.  Co.  v.  Berg  (1896), 

trate  the  text :  Roe  v.  Angevine,  7  Hun,  46  Neb.  600,  65  N.  W.  780 ;  Medland  v, 

679 ;  Read  v,  Decker,  5  id.  646 ;  Doaglas  Conuell  (1898),  57  Neb.  10, 77  N.  W.  437 ; 

t?.  Haberstro,  25  id.  262;  Saunders  t7.  Cham-  Denney  v.  Stout  (1900),  59  Neb.  731,  82 

berlain,  13  id.  568 ;  Allen  v,  Saunders,  6  N.  W.  I8.3 
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new  matter.  The  criterion  under  the  code  system  is  not,  there- 
fore, in  every  case,  the  intrinsic,  essential  nature  of  the  defence 
itself  proposed  by  the  defendant :  it  is  to  be  found  rather  in  the 
frame  of  the  complaint  or  petition,  in  the  material  statements  of 
fact  made  by  the  plaintiff  therein.  It  gannotthen  be  said,  for 
example,  that  "  payment "  is  always  new.matter ;  for  the  plaintiff 
may  so  construct  his  complaint  that  facts  showing  payment  will 
be  directly  contradictory  of  a  material  averment  embraced  within 
it,  and  therefore  plainly  admissible  under  the  general  deniaL  It 
is  impossible  for  this  reason  to  collect,  arrange,  and  classify  a 
mass  of  different  defences,  and  say  of  them,  as  could  be  said 
under  the  old  system,  that  they  are  all  necessarily  by  way  of  con- 
fession and  avoidance,  and  therefore  all  of  necessity  '*  new  matter."* 

§  568.    *  692.    New  Matter  as  Confession  and  Avoidance.     It  fol- 
lows from  the  foregoing  discussion,  that  considering  the  office 
and  function  of  the  general  denial,  and  the  distinction  between  it 
and  new  matter,  the  latter  confesses  and  avoids  all  the  material 
allegations  of  the  complaint  or  petition;  that  is,  it  admits  all  the 
material  facts  averred  therein,  and  avoids  their  legal  result  by  * 
means  of  the  additional  facts  which  are  relied  upon  as  constitut- 
ing the  defence.^    A  particular  defence  may  therefore,  when  set 
up  in  answer  to  one  complaint,  be  new  matter,  and  require  to  be 
pleaded:  the  same  kind  of  defence,  when  set  up  in  answer  to 
another  complaint,  may  not  be  new  matter,  but  may  b3  prove! 
under  the  general  denial  without  being  specially  pleaded.     Un- 
doubtedly the  defence  of  payment  in  its  various  phases  is  the  one 
which  most  frequently  assumes  this  double  aspect ;  but  the  prin- 
ciple plainly  applies  to  other  defences,  and  is  general     This  de- 
scription of  new  matter  and  the  discussion  of  its  nature  will  be  so 
fully  illustrated  by  the  cases  to  be  cited  in  the  following  subdivi- 
sion of  the  present  section,  that  none  need  now  be  quoted  in  sup- 
port of  the  foregoing  positions.    There  are,  however,  two  specLil 
classes  of  defences,  which,  though  embraced  under  the  denomina- 
tion of  new  matter,  are   so  peculiar,  and  so  radically  different 
from  all  others  of  that  name,  that  they  require  a  separate  mention, 
—  defences  in  mifigsi^fj^'nTi  of  f^^mitgrftft^  and  defences  in  abatement 

1  QJohnson  v,  Heraer  (1901),  61  Neb.  North  Neb.  Fair,  et«.  Aes'n  v.  Box  (r899). 

631,  85  N.  W.  894;  Home  Fire  Ins.  Co.  v.  67  Xeb.  302,  77  N.  W.  770;  Jaclooo  r 

Juhansen  (1899),  59  Neb.  S49,  80  N.  W.  School  Dist.  (1900),  110  U.  313,  SI  K.  ^ 

1047;   I^we  V.  Prospect  11  ill  Cemetery  596.] 
A8s*ii  (1899),  58  Neb.  94,  78  N.  W  489; 
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§  569.    *  693.    Defences  in  Mitigation  of  Damages.     Common-Law 
Theory.    The  theory  of  the  common  law  in  respect  of  full  and 
partial  defences  has  already  been  stated.^    Each  defence  in  bar 
by  \yay  of  confession  and  avoidance  must  bay^  bftftn  a  nnniplpifp 
answer  to  the  whole  cause  of  action.     Facts  which  fell  shoil  of 
that  result,  but  which  constituted  a  partial  answer,  were  not 
regarded  as  true  "defences."    As  they  did  not  defeat  a  recov- 
eiy,  but  always  allowed  a  judgment  for  at  least  nominal  dam- 
ages, the  severe  logic  of  the  system  did  not  sufiter  them  to  be 
pleaded  separately  in  the  form  of  a  bar.     This  logic  demanded 
a  perfect  issue  upon  the  record,  —  an  assertion  on  the  one  side, 
and  a  complete  denial  thereof  on  the  other,  —  or  else  the  record 
admitted   the    plaintiff's   right  to  recover.      If    the   defendant 
should  plead  facts  which  constituted  a  partial  defence  merely, 
there  would  be  no  issue,  and  the  common-law  devotion  to  logical 
form9  could  not  admit  such  a  violation  of  its  theory.     As  the 
partial  defences,  if  pleaded,  would  raise  no  issue,  the  rule  was 
adopted  that  they  should  not  be  pleaded,  but  that  the  general 
issue  should  be  interposed,    and   the   facts   constituting  them 
should  be  given  in  evidence  under  that  answer.     Matters  in 
mitigation  are  partial  defences,  and  it  became  the  settled  doc- 
trine of  the  former  procedure  that  they  were  to  be  proved  under 
the  general  issue.     Mitigating  circumstances  were  not  confined 
to  actions  for  torts,  to  "trespass,"  "case,"  or  "trover:"   they 
were  possible  and  proper  as  well  in  actions  upon  contract,  in 
"covenant"  and  "assumpsit."     Part  payment  was  of  course  such 
a  circumstance ;  and  even  full  payment  might  be  proved  in  miti- 
gation, reducing  the  plaintiff's  recovery  to  nominal  damages. 

§  570.  *  694.  Theory  of  the  Codes  as  to  Pleading  Matter  in  Miti- 
gation. The  common-law  logic  does  not  control  the  forms  of 
pleading  and  of  the  issues  under  the  present  system.  The  notion 
of  a  partial  defence  on  the  record  of  an  answer  which  does  not 
go  to  the  whole  cause  of  action,  is  neither  opposed  to  the  spirit 
nor  to  the  letter  of  the  codes ;  on  the  contrary,  it  is  in  full  har- 
mony with  the  spirit,  and  seems  to  be  demanded  by  the  letter. 
The  obvious  intent  of  the  system  —  the  central  conception  —  is 
not  an  observance  of  logical  forms,  but  that  the  facts  which  con- 
stitute the  plaintiff's  cause  of  action,  and  the  defendant's  resist- 
ance thereto,  shall  be  stated  in  a  plain  and  concise  manner,  in 

1  See  supra,  9§  »  607,  *  608. 
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ordinary  language,  without  reference  to  any  technical  reqmie- 
ments  of  form  or  theory.  The  very  primary  design  of  the 
procedure  is  that  the  truth  as  it  is  between  the  parties  must 
be  first  alleged,  and  then  proved.  The  letter  carries  out  this 
spirit,  because  it  requires  that  the  answer  must  contain  (1)  the 
denials,  and  (2)  a  statement  of  anif  new  matter  constituting  a 
defence  and  that  the  defendant  may  set  forth  as  many  defence 
as  he  shall  have.  No  other  clauses  of  the  statute  limit  this  gen- 
eral language,,  or  restrict  it  to  entire  defences.  From  the  nature 
of  the  case,  when  a  complaint  or  petition  is  in  an  ordinary  fonn, 
containing  only  the  averments  necessary  to  state  the  cause  of 

action,    fanfJi    in    mitign.t^f>n    f>f    HaTnagftH    mntif    lv>    np>w    niRttPr 

rather  than  denials.  It  follows  that  the  fair  and  obvious  in- 
terpretation of  the  codes  not  only  permits  but  requires  that  this 
class  of  defences,  when  they  are  new  matter,  should  be  pleaded  J 
It  is  clearly  contrary  to  the  entire  theory  of  the  system  that  any 
new  matter,  however  incomplete  may  be  its  effect  upon  the  plain- 
tiff's recovery,  should  be  proved  under  a  denial :  there  is  not  the 
slightest  warrant  for  such  a  use  to  be  made  of  the  general  denial, 
whatever  may  have  been  the  function  of  the  general  issue  in 
this  respect.  In  interpreting  the  language  of  the  codes,  all  the 
common -law  notions  as  to  the  impossibility  of  pleading  partial 
defences  should  be  wholly  rejected;  for  they  were  based  upon 
reasons  purely  technical  and  arbitrary,  —  mere  formulas  of  verbal 
logic  without  any  real  meaning.  The  statute  should  be  construed 
in  its  own  spirit  as  an  independent  creation,  and  not  in  the  light 
of  ancient  dogmas  which  it  was  designed  to  supersede.  I  need 
not  collate  and  compare  the  various  provisions  of  the  code  bear- 
ing upon  the  question  in  order  to  establish  the  textual  interpre- 
tation. Nothing  can  be  added  to  the  demonstration  which  Mr. 
Justice  Selden  has  worked  out  in  the  opinion  already  mentioned 
and  quoted  at  length  in  the  preceding  section,  and  that  opinicm 
has  not  been  and  cannot  be  answered.' 


^  QThis  rule  is  supported  by  the  fol- 
lowing cases :  Reed  v.  Union  Central  Life 
Ins.  Co.  (1900),  21  Utah,  295,  61  Pac.  21 ; 
Vierling  v.  Binder  (1901),  113  la.  337,  85 
N.  W.  621,  citing  the  text;  Smith  v. 
Bowers  (1902),  Neb.,  89  N.  W.  596;  Lati- 
mer V.  York  Cotton  MiUs  (1903),  66  S.  C. 
136,  44  S.  £.  559. 


Matter  pleaded  in  mitigatkni  is  w* 
objectionable  because  it  would  not  jivtiO 
Conley  v.  Arnold  (1894),  93  Ga.  933.  SO 
S.  £.  762.  And  matter  in  jttidftcaoQB 
cannot  be  available  in  mitigation  mkf9 
so  pleaded :  Jenks  9.  Lansing  Lumber  Ca 
(1896).  97  la.  842,  66  N.  W.  231.] 

<  McKyring  v.  Butt,  16  N.  Y.  30*. 
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§  S71.    *  695.    New    Tork    Doctrine   as   to    Pleading   Matter   in 
BCiti^ation.     On  principle,  then,  all  defences  in  mitigation  of 
damages,  when  they  consist  of  new  matter,  should  he  pleaded, 
and  cannot  he  proved,  under  the  general  denial.     How  does  the 
question  stand  upon  authority  ?    It  is,  of  course,  put  at  rest  in 
Ne^w   York  by  the  decision  of  the  tribunal  of  last  resort  in 
McKyring  v.  BuU.^     The  ratio  decidendi  of  that  case  is  uni- 
versal in  its  application:  it  is  not  confined  to  the  defence  of  pay- 
ment ;  the  argument  embraces  all  instances  of  mitigation,  for  it 
is  not  based  upon  the  particular  nature  of  any  defence,  but  upon 
an  interpretation  of  the  language  used  by  the  legislature.     This 
decision  has  been  followed  by  other  courts  and  in  other  States, 
but  the  cases  are  not  unanimous:  in  some,  the  ancient  common- 
law  dogmas  have  been  appealed  to  and  accepted  as  controlling. 
I  will  collect  the  more  important  of  these  adjudications.     A 
defence  in  mitigation  having  been  pleaded  to  an  action  for 
false  arrest    and    imprisonment,    the   Supreme   Court  of  New 
York,  in  denying  a  motion  to  strike  out  the  answer,  said:  ^^It 
has  been  held  in  several  cases  that  mitigating  circumstances  in 
actions  of  this  nature  may  be  j)roved  without  being  set  up,  if 
admissible  in  evidence  at  all.     Whatever  weight  may  be  given 
to  these  authorities,   I  am  inclined  to  think  that  the  case  of 
Poland  V.  Johnson,'  which  was  decided  by  the  general  term  of 
this  district,  settles  the  question  in  favor  of  the  doctrine  that 
mitigating  circumstances  may  be  set  up  by  way  of  answer  in  a 
case  like  the  present  one. "  *    In  Poland  v.  Johnson,*  which  was 
an  action  for  assault  and  battery  and  false  imprisonment,  it  was 
held  that  a  separate  defence  in  mitigation  was  proper.    McKyring 
V.  Bull  was  distinctly  recognized  as  overruling  previous  cases, 
and  as  laying  down  the  universal  rule  of  interpretation  for  all 
causes  of  action  and  defences.     It  had  been  said  in  several  early 
New  York  cases  that  matter  in  mitigation  cannot  be  pleaded, 
but  must  be  proved  under  a  general  denial :  these  decisions  were 
all  pronounced  before  that  made  in  McKyring  v.  Bull,  and  must 

1  McKyring  v.  Bull,  16  N.  Y.  304.    See  >  Foland  v.  Johnson,  16  Abb.  Pr.  235, 

tupra,  §§  HMy  •%59,     See  aluo  Wilbour  239. 

V.  HUl,  72  N.  Y.  36,  38 ;  Spooner  v.  Eeeler,  *  Beckett  v.  Lawrence,  7  Abb.  Pr.  n.  s. 

51  id.  527;  Wachter  v.  Quenzer,  29  id.  403,405. 

547.     Compare  Wandell  p.  Edwards,  25  *  Foland  v.  Johnson,  16  Abb.  Pr.  235, 

Hun,    498;    Jaach    t;.    Jaach,    50    Ind.  239. 
135. 
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therefore  be  considered  as  overruled.^  There  is  a  dictam  in 
Travis  v.  Barger,^  to  the  effect  that  circumstances  in  mitigaticm 
may  be  proved  under  the  general  denial ;  but  the  facts  did  not 
call  for  any  decision.  The  proposition  was  stated  by  the  judge 
arguendo^  and  the  opinion  itself  was  prior  to  the  announcement 
of  the  contrary  doctrine  by  the  Court  of  Appeals. 

§  572.    *  696.    Dootrlne  in  Indiana  and  BLentncky.     In   Indiuia 

the  common-law  dogma  is  still  adhered  to.  The  rule  as  stated 
by  the  Supreme  Court  of  that  State  is,  that  ^^  matter  in  mitiga- 
tion only  cannot  be  specially  pleaded  or  set  up  by  way  of  answer, 
but  may  be  given  in  evidence  under  the  general  denial.  We 
know  of  no  authority,  either  at  common  law  or  by  statute,  allow- 
ing matters  in  mitigation  only,  except  in  actions  for  libel  and 
slander,  to  be  specially  pleaded  or  set  up  in  the  answer."*    In 


1  Saltns  p.  Kip,  5  Daer,  646  (Sp.  Term) ; 
Kneedler  v.  Sternhergh,  10  How.  Pr.  67 
(Sp.  Term);  Danlap  v.  Snyder,  17  Barb. 
561 ;  Anonymoiu,  8  How.  Pr.  434  (Sp. 
Term) ;  Gilbert  v.  Rounds,  14  How.  Pr. 
46 ;  Lane  v.  Gilbert,  9  How.  Pr.  150. 

s  Travis  v.  Barger,  24  Barb.  614,  623, 
per  Birdseye  J.  There  are  New  York 
cases,  however,  nubpeqnent  to  McKyring 
V  Ball,  which  utterly  disregard  it,  and 
might  be  considered  as  overruling  it, 
were  it  possible  for  a  lower  court,  and  a 
single  judge  quoting  himself  as  authority, 
to  overrule  the  decisions  of  a  higher  tri- 
bunal. In  Harter  v.  Grill,  33  Barb.  283, 
per  Morgan  J.,  which  was  an  action  for 
criminal  conversation,  it  was  held  that 
facts  in  mitigation  could  be  proved  under 
the  general  denial.  McKyring  v.  Bull  was 
mentioned,  and  its  authority  was  denied 
because  the  mitigating  circumstances  did 
not  constitute  a  defence.  It  was  said 
that  the  section  requiring  new  matter  to 
be  pleaded  (§  149  of  the  New  York  Code) 
includes  only  those  cases  in  which  the 
facts  to  be  alleged  amount  to  a  complete 
defence.  In  short,  the  entire  argument, 
the  whole  course  of  reasoning  approved 
by  the  court  of  last  resort,  was  disregarded. 
No  analysis  or  comparison  of  other  sec- 
tions and  passages  bearing  upon  the  ques- 
tion was  made:  the  results  reached  by 
the  Court  of  Appeals,  after  a  most  careful 
examination  of  the  text  of  the  statute 
aided  by  the  light  of  experience,  were 


overturned  by  a  bare  asseitiofi.  FinaBj, 
in  Tompkins  v.  Wadley,  3  N  Y.  S.  C.  424, 
430,  per  Morgan  J.,  which  was  an  actioa 
for  the  breach  of  a  promise  to  manr.  erv 
dence  in  mitigation  was  held  admisaiMe 
under  the  general  denial.  The  sane 
judge  again  delivered  the  opinion,  and 
cited  Harter  v.  Grill,  Travis  r.  Bargcr,  24 
Barb.  614,  623,  and  Kniffen  v.  McConuril 
30  N.  Y.  290,  in  support  of  his  po»itiun. 
McKyring  v.  Bull  not  being  meutiooed. 
The  two  former  cases  have  already  been 
commented  upon.  In  the  head-note  of 
Kniffen  v.  McGonnell,  the  reporter  ataiet 
that  "  it  aeenu  matter  in  mitigation  nay 
be  proved  under  the  general  denial ; "  bctt 
there  is  nothing  in  the  opinion  of  the  coait 
which  furnishes  the  slightest  warrant  for 
even  that  guarded  statement.  The  doc- 
trine of  the  text  is  therefore  follv  sof* 
tained  by  jadicial  authority  in  New  York. 
The  two  opinions  of  Mr.  Justice  Mofgta 
can  hardly  be  regarded  as  overtamini; 
the  judgment  pronounced  by  the  trihnasl 
of  final  resort;  and.the  argamMit  of  II r 
Justice  Selden  is  certainly  unanswered 
and  unanswerable  on  principle.  8ee, 
however,  O'Brien  v.  McCann,  58  N.  Y. 
378,  376, 

*  Smith  V.  Lisher,  23  Ind.  500. 508,  per 
Elliott  J. ;  and  see  Allis  v.  Kaasoa,  41 
Ind.  154,  157,  158,  per  Warden  J.;  Snitk 
V.  Rodecap  (Ind.  App.  1892),  SI  N.  S. 
Rep.  479. 

QSee  also,  in  thb  oonnectioii.  Hicks  r. 
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Kentucky  it  would  seem  that  a  partial  defence  in  mitigation 
should  be  pleaded.^  The  codes  expressly  authorize  mitigating 
circumstances  to  be  pleaded  in  actions  for  libel  or  slander.^ 

§  573.    *  697.    Defences  in  Abatement.     Common-Law  Doctrine. 
At  the  common  law,  all  pleas  were  divided  into  two  general 
classes, — those  "in  bar  "and  those  "in  abatement."    "When- 
ever the  subject-matter  of  the  defence  is,  that  the  plaintiff  cannot 
maintain  any  action  at  any  time,  whether  present  or  future,  in 
respect  of  the  supposed  cause  of  action,  it  may  and  usually  must 
be  pleaded  in  bar ;  but  matter  which  merely  defeats  the  present 
proceeding,  and  does  not  show  that  the  plaintiff  is  forever  con- 
cluded, should  in  general  be  pleaded  in  abatement.^^^    The  most 
common  defences  in  the  present  system  analogous  to  the  ancient 
pleas  in  abatement  are  those  which  set  up  want  of  jurisdiction  in 
the  court,  or  a  present  want  of  legal  capacity  in  the  plaintiff  to 
sue,  or  a  defect  of  parties,  or  the  pendency  of  another  action. 
There  was  a  marked  difference  between  these  two  classes  of  pleas 
at  the  common  law,  and  certain  special  rules  regulating  the  use 
of  those  in  abatement.     Among  these  rules,  the  following  were 
important.     A  plea  in  abatement  could  not  be  joined  with  one 
in  bar  in  answer  to  the  same  subject-matter;  but  the  former  must 
be  pleaded  by  way  of  introduction,  and  must  be  disposed  of  before 
a  plea  in  bar  could  be  interposed.     As  a  consequence,  the  plead- 
ing a  defence  in  bar  waived  all  defences  in  abatement  to  the  same 
matter.     The  judgments  rendered  upon  the  two  classes  of  pleas 
were  different:  for  the  one  simply  dismissed  that  suit,  and  did 
not  prevent  the  plaintiff  from  commencing  another;  while  the 
other  ended  the  judicial  controversy  in  respect  to  the  subject- 
matter  involved. 

§  574.   *  698.    Formal  DistinctionB  between  Pleas  in  Abatement 
and  in  Bar  Removed  by  the  Codes.     There  are  in  the  new  pro- 


Drew  (1897),  117  CaL  305,  49  Pac.  189, 
holding  that  where,  bj  the  same  act 
which  cansee  damage  to  the  plaiotiff, 
some  benefit  also  resnlts,  such  incidental 
benefit  need  not  be  pleaded  by  the 
defendant.^ 

1  Hackett  v.  Schad,  3  Bnsh,  353,  355, 
per  Robertson  J.  Mitigating  facts  and 
circumstances  must  be  pleaded  in  actions 
for  libel  or  slander,  and  cannot  be  proved 
under  a  general  denial.    Langton  v.  Uag- 


erty,  35  Wis.  150,  161,  162;  Wilson  v. 
Noonan,  35  Wis.  321,  348,  349.  See 
Desmond  v.  Brown,  33  Iowa,  13. 

2  [See  Haynes  v.  Spokane  Chronicle 
Pub.  Co.  (1895),  11  Wash.  503,  39  Pac. 
969 ;  Craver  r.  Norton  (1901),  114  la.  46, 
86  N.  W.  54;  Fenstermaker  v.  Tribune 
Pub.  Co.  (1895),  12  Utah,  439,  43  Pac. 
112;  8.  c.  (1896)  13  Utah,  533,  45  Pac. 
1097  3 

«  1  Ch.  PL  446. 


800  CIVIL  BEMEDIES. 

cedure  no  such  divisions  and  classes.^  Defences  still  exist  of 
the  same  essential  nature  as  those  which  were  formerly  set  up 
by  means  of  a  plea  in  abatement,  and  a  judgment  thereon  in 
favor  of  the  defendant  does  not  forever  bar  the  plaintifiF  from  the 
further  prosecution  of  his  demand.  They  are  governed,  how- 
ever, by  the  same  rules  of  procedure  that  regulate  all  the  other 
defences  which  may  be  relied  upon  by  a  defendant.  There  is  no 
difference  in  the  methods  of  pleading  them,  of  trying  them,  or 
of  adjudicating  upon  them:  ^  the  only  difference  is  in  respect  to 
the  conclusive  effects  of  the  judgments  rendered  upon  them.^ 
In  other  words,  so  far  as  concerns  the  manner  of  alleging  and 
of  trial,  all  distinctions  between  these  two  classes  of  defences 
have  been  abolished,  and  both  have  been  placed  in  the  same 
category.^    All  defences  which  are  analogous  to  the  ancient  pleas 

^  pt  has  been  held,  however,  in  the  pleaded    without  waiving   the   right  to 

following  caaea  that  an  answer  to  the  plead  to  the  merits  also,  and  this  is  trae 

merits  waives  a  plea  in  abatement :  Cham-  whether  the  action  is  one  in  attachnmt 

bertain  r.  Hibbard  (1894),  26  Ore.  428,  38  or  an  ordinary  civil  action.    OvemUio^ 

Pac.  437 ;  Fort  v.  Penny  (1898),  122  N.  C.  Fordyce  v.  Hathom  (1874),  57  Mo  isa 
230, 29  S.  E.  362 ;  Earle  v.  Sayre  ( 1896),  99  When  the  same  matter  is  pleaded  both 

Ga.  617,  25  S.  £.  943;  Moore  v.  Harmon  in  abatement  and  in  bar,  the  latter  orer- 

(1895),  142  Ind.  555,  41  N.  E.  599;  Smith  rides  the  former:  Crowns  v.  Forest  Land 

V,  Pedigo  (1896),  145  Ind.  361,  33  N.  E.  Co.  (1898),  99  Wis.  103,  74  N.  W.  546. 
777.     Contra^  La  Plant  v.  Firemen's  Ins.  A  plea  treated  by  the  parties  as  one 

Co.  (1897),  68  Minn.  82,  70  N.  W.  856.^  in  abatement  is  properly  so  oonsidered. 

3  [Needham  V.Wright  (1894),  140  Ind.  Saylor  v.  Commonwealth    Banking  Co 

190,  39  N.  £.  510,  it  was  held  that  a  plea  (1900),  38  Ore.  204,  62  Pte.  652. 
in  abatement  ranst  be  certain  to  a  certain  Combs  v.  Union  Trost  Ca  (1896),  \4S 

intent  in  every  particular,  and  it  requires  Ind.  688,  46  N.  E.  16 :  "An  answer  is 

the  utmost  fulness  and  particularity  of  abatement  is  not  required  to  state  facts 

statement,    as  well  as   the    highest   at-  suflScient  to  constitute  a  defence  u>  the 

tainable  accuracy  and  precision,  leaving  action,  but  it  is  safiScient  if  it  states  facts 

nothing  to  be  supplied  by  intendment  or  sufficient  to  abate  the  action." 
construction.    The  pleader  must  not  only         Matter    in    abatem^it  of  the  actioB 

answer   fully  what   is   necessary  to  be  should  be  determined  by  proof  on  the 

answered,  but  must  also  anticipate  and  trial,  and  not  upon  the  pleadings  sad 

exclude  all  such  supposable  matter,  as  affidavits  on  a  preliminary  hearing :  Rkk- 

would,  if  alleged  on  the  opposite  side,  eteon  v.  City  of  Milwaukee  (1900),  1<S 

defeat  his  plea,  citing  Chitty,   Stephen,  Wis.  591,  81  N.  W.  864.] 
and  Gould,  and  declaring  the  doctrine  of         '  QRosser  v.  Georgia  Home  Ins.  Ca 

those    text  writers    to  be  the    rule    in  (1897),  101  Ga.  716,  29  S.  E.  S86.] 
Indiana.    See  also  Moore  v.  Morris  (1895),         *  Stone's  Adm.  v.  Powell,  13  B.  Moe. 

142  Ind.  354,  41  N.  £.  796;  Miller  v.  342;  Sweetv.Tnttle,l4K.T.465.468,per 

Cross  (1900),  73  Conn.  538,  48  Atl.  213;  Comstock  J.  (defect  of  parties);  Gaidoer 

Budd  V.  Meriden  Elec  R.  B.  Co.  (1897),  t?.  Clark,  21  N.T.  399  (pending  of  another 

69  Conn.  272,  37  Atl.  683.  action) ;  Mayhew  v.  Robinson,  10  How. 

It  was  held  in  Coombs  Commission  Co.  Pr.    162  (defect  of   parties) ;   Bridge  r. 

r.  Block  (1895),  130  Mo.  668,  32  S.  W.  Payson.  5  Sandf.  210  (defect  of  parties); 

1139,  that  a  plea  in  abatement  may  be  Freeman  v.  Carpenter,  17  Wis.  126  (pea- 
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in  abatement  —  that  is,  all  which  are  based  upon  the  same  facts 
—  are  evidently  new  matter:  they  cannot  be  proved  under  the 
general  denial,  but  must  be  specially  pleaded. 

III.    Sorne  Particular  Defences  of  New  Matter  Classified  and 

Arranged. 

§  575.  *  699.  Introductory.  In  all  the  following  examples  in 
which  it  has  been  held  that  the  defences  are  new  matter,  it  must 
be  understood  that  the  complaints  or  petitions  were  in  the  proper 
form,  containing  the  allegations  nece)9sary  to  constitute  the  causes 
of  action,  and  no  more.  When  the  plaintiff's  pleadings  deviated 
from  this  usual  type,  and  were  so  framed  that  the  defences  could 
be  admitted  under  the  general  denial,  this  fact  will  be  particu- 
larly mentioned. 

§  576.  *  700.  Payment.  It  is  the  settled  rule,  except  perhaps 
in  California,  that  when  the  complaint  or  petition  is  in  the  cus- 
tomary form,  not  averring  the  fact  of  non-payment  in  so  distinct 
a  manner  that  an  issue  would  be  raised  upon  it  by  a  denial,  the 
defence  of  payment  is  new  matter,  and  must  be  pleaded  as  such.^ 

dency  of  another  action) ;  Thompson  v.  sold  and  delivered.  The  complaint  stated 
Greenwood,  28  Ind.  327 ;  Bond  v,  Wagner,  that  defendant  "  bad  not  paid  the  price, 
28  Ind.  462.  The  rule  stated  in  the  nor  any  part  thereof : "  the  answer  was  a 
text,  that  defences  in  abatement  are  new  general  denial.  Held,  that  proof  of  pay- 
matter  and  mnst  be  pleaded,  is  farther  meut  under  the  issue  was  error.  This  case 
illustrated  by  the  following  cases:  AUi-  certainly  goes  further  than  any  other, 
son  V.  Chicago  &  N.  W.  R.  Co.,  42  Iowa,  and  is  inconsistent  with  those  cited  in  the 
274;  Plath  t;.  Braunsdorff,  40  Wis.  107;  next  following  note.  Hall  v.  Olney,  65 
White  r.  Miller,  7  Hun,  427 ;  I>awley  v.  Barb.  27,  an  instance  of  payment  after 
Brown,  9  id.  461 ;  Levi  v.  Haversteck,  .51  suit  brought.  Held,  that  defendant  should 
Ind.  236;  Stafford  v.  Nutt,  51  id.  535;  have  set  up  the  defence  in  a  supplemental 
Smith  V.  Peckham.  39  Wis.  414;  Newhall-  answer.  See  also  Everett  v.  Lock  wood, 
House  Stock  Co  v.  Flint  &  F.  M.  Ry.  Co.,  8  Hun,  356 ;  Knapp  v.  Rnnnells,  37  Wis. 
47  id.  516 ;  Dutcher  v.  Dutcher,  39  id.  651,  135  ;  Hegler  r.  Eddy,  53  Cal.  597  (tender) ; 
and  numerous  cases  cited.  Johnson  v,  Tyler,  1  Ind.  A  pp.  387 ;  Hyde 
1  McKyriug  v.  Bull,  16  N.  Y.  297;  v.  Hazel  43  Mo.  App.  668;  St.  Louis,  Ft. 
Morrell  r.  Irving  Fire  Ins.  Co.,  33  N.  T.  S.  &  W.  R.  Co.  v.  Grove,  39  Kan.  731 ; 
429,  443,  per  Davies  J. ;  Texier  i;.  Gonin,  Ellison  v  Rix,  85  N.  Q.  77  ;  and  see  Lent 
5  Duer,  389,  391.  per  Oakley  C.  J. ;  Mar-  v.  N.  Y.  &  Mass.  Ry.  Co.,  130  N.  Y.  504. 
tin  V.  Pugh,  23  Wis.  184 ;  Phillips  f.  Jar-  {^Payment:  Ferguson  v,  Dalton  (1900), 
vis,  19  Wis.  204 ;  Stevens  v.  Thompson,  158  Mo.  323,  59  S.  W.  88  ;  State  ex  rel.  v, 
5  Kan.  305,  distinguishing  Marley  v.  Peterson  (1897),  142  Mo.  526, 39  S.W  453  ; 
Smith,  4  Kan.  183,  on  the  ground  that  Farmers'  Nat.  Bank  v.  Hunter  (1899)  35 
in  the  latter  case  the  allegations  were  Ore.  188,  57  Pac.  424 ;  Hopper  v.  Hopper 
unusual;  Baker  v.  Kistler,  13  Ind.  63;  (1901),  61  S.  C.  124,  39  S.  £.  366;  Mar- 
Hubler  v.  Pullen,  9  Ind.  273 ;  Bassett  v.  shall  &  Hsley  Bank  v.  Child  (1899),  76 
Lederer,  1  Hun,  274,  an  action  for  goods  Minn.  173,   78  N.  W.  1048;    Mullen  v. 

51 
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When,  however,  the  complaint  or  petition  contains  negative  aver- 
ments of  non-payment,  so  that  a  traverse  of  them  is  in  fact  equiv- 
alent to  an  allegation  of  payment,  an  issue  is  made  by  the  mere 
denial  general  or  specific,  which  admits  the  defence  of  payment 
to  be  proved  under  it.^  This  is  not  an  exception  to  the  fore- 
going rule ;  for  an  issue  upon  the  very  fact  of  payment  is  actually 
formed  by  such  assertions  and  denials.  The  decided  cases  pre- 
sent some  differences  in  respect  to  the  form  of  the  averment  in 
the  complaint  or  petition,  which,  by  being  traversed,  permits 
the  defence  to  be  interposed ;  but  the  principle  upon  which  they 
were  decided  is  the  same  in  all.  In  an  action  to  recover  for 
work  and  labor,  the  complaint  stated  the  agreement,  the  per- 
formance of  services  at  a  stipulated  price,  and  that  on  a  certain 
day  named  the  defendant  ^'  was  indebted  to  the  plaintiff  in  the 
sum  of  $333,  being  the  balance  remaining  due  after  sundry  pay- 
ments made  by  defendant  to  the  plaintiff."  The  answer  was  a 
general  denial.  Evidence  offered  by  the  defendant  to  prove 
payments  made  by  him  on  account,  the  New  York  Court  of 
Appeals  held,  ought  to  have  been  admitted  under  this  issue, 
distinguishing  the  case  from  McKyring  v.  Bull  by  reason  of  the 
peculiar  averpients  in  the  complaint.^    Where  a  complaint  set 

Morris  (1895),  43  Neb.  596,  62  N.  W.  74;  163,  65  N.  W.  909.     Contra,  WorihuB  r. 

Cadjr  V.  Soath  Omaha  Nat.  Bank  (1896),  Sinclair  (1896),  98  Ga.  173,  25  S.  K414. 

46  Neb.  756,  65  N.   W.  906 ;    Ashland  A  plea  of  payment  cannot  be  held  bad  o« 

Land,  etc.  Co.  v.  May  (1897),  51  Neb.  474,  demnrrer:  Bnist  v.  Fitssimoos  (1894),  44 

71    N.   W.  67;    Hadelson  v.  First  Nat.  S.  C.  130,  21  S.  E.610. 
Bank  (1897),  51  Neb.  557,  71  N.  W.  304;  See  the  following  cases  lor  pleu  of 

Morehouse  v.  Throckmorton    (1899),  72  payment  which  were  held  sufficient :  Ha^ 

Conn.  449,  44  Atl.  747 ;  Culbertson  Irrig.,  din  Connty  v.  Wells  (1899),  108  la.  174, 78 

etc.  Co.  V.  Cox  (1897),  52  Neb.   684,  73  N.  W.  908;  Garrison  v.  Murphy  (190S). 

N.  W.  9;  HortzeU  v.  McClurg  (1898),  54  Neb.,  89  N.  W.  766.    An  iDSoffldeot  pka 

Neb.  313, 74  N.  W.  625 ;  Barker  v,  Wheeler  of   payment,  treated  aa  sufficient  by  tbe 

(1900),  60  Neb.  470,  83  N.  W.  678;  s.  c.  parties,  will  be  deemed  amended  bo  as  to 

(1901),  62  Neb.  150,  87  N.  W.  20;  Union  properly  raise  the  i^soe  in  the  sapreme 

Stockyards  Nat.  Bank  v.  Haskell  (1902),  court:  Mulhall  9.  Mnlhall  (1895),  3  OUa. 

Neb.,  90  N.  W.  233  ;  Richards  v.  Jefferson,  252,  41  Pac.  577.] 

(1898),  20  Wash.  166,  54  Pac  1 123 ;  Meat-         ^  QBrassell  o.  Silva  (1897),  50  S.  C.  ISI, 

ing  V.  Tigerton  Co.  (1902),  113  Wis.  379,  27   S.  £.  622;  State  ex  reL  v.  FsCcnoo 

89  N.  W.  152 ;  Clark  v.  Wick  (1894),  25  (1897),  142  Mo.  526,  39  8.  W.  453;  Lopn 

Ore.  446,  36  Pac.  165  ;  Nat.  Bank  v,  Qnin-  County  Nat.  Bank  v.  Barclay  (1698),  10* 

ton  (1897),  57  Kan.  750,  48  Pac  20.  Ky.  97,  46  S.  W.  675.     Coii^i.  Colambta 

A  plea  of  payment  confesses  the  cause  Nat.  Bank  p.  Western  Iron  Co.  (1896^ 

of    action:     Lokken    v.    Miller    (1900),  14  Wash.   162,  44  Pac.  145;   Barker  r. 

9  N.  D.  512,  84  N.  W.  368.    "A  plea  of  Wheeler      (1901),     62      Neb.     150^    87 

payment  in  full  is  ordinarily  good,  without  N.  W.  20.3 

specifying   the    time,    place    or   manner         ^  Qninn  r.  Lloyd,  41  N.  T.  349.  352, 

thereof:  "  FaU  v.  Johnson  (1896),  8  S.  D.  per  Lott  J. :  '*  The  denial  inTolved  ana 
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out  an  indebtedness  by  the  defendant,  and  added  '^  that  the  same 
was  still  due  and  unpaid/'  the  general  denial  was  held  a  suffi- 
cient answer  to  allow  proof  of  payment.^     In  an  action  for  work 
and  labor,  the  complaint  alleged  the  services  to  a  specified  amount 
in  value,  and  that  there  was  a  balance  due  the  plaintiff,  ^^  after 
deducting  all  payments  made  by  defendant  to  plaintiff  thereon, 
of  8175."    The  general  denial,  it  was  held,  entitled  the  defend- 
ant to  prove  all  the  payments  which  he  had  made.^    This  special 
rule  has  been  repeatedly  acted  upon  by  the  courts  of  California. 
Indeed,  as  has  been  before  stated,^  they  have  gone  much  farther, 
and  have  made  it  a  general  requisite,  in  actions  upon  promissory 
notes  at  least,  that  the  complaint  must  aver  the  non-payment  as  a 
breach  in  a  distinct  form,  or  it  will  fail  to  state  a  cause  of  action ; 
and  that  the  general  denial  of  such  a  pleading  necessarily  admits 
evidence  of  payment.     In  some  of  the  cases  the  judges  have  gone 
to  the  length  of  declaring  that  the  general  denial,  like  the  gen- 
eral issue  of  nil  debet  or  non  as8ump9it^  always  admits  the  defence 
of  payment.* 

§  577.  *  701.  "What  may  be  ahown  under  the  Defence  of  Pay- 
ment. When  a  defence  of  payment  is  pleaded,  it  is  competent 
to  show  that  the  payment  was  actually  made  in  cash,  or  in  some 


upon  all  the  facts  above  stated  and  denied, 
not  onlj  of  the  agreement  and  of  the  time 
-which  the  plaintiff  worked,  bat  necessarily 
of  the  different  payments  made,  so  as  to 
determine  what  in  fact  was  the  balance  of 
the  defendant's  debt.  That  balance  coald 
not  be  ascertained  without  an  inquiry  as 
to  the  amount  of  the  payments,  as  well 
as  the  value  of  the  work  performed." 
Also  per  Woodruff  J.  (p.  854) ;  "  It  was 
wholly  unnecessary  for  the  plaintiff  to  sue 
for  a  balance  as  snch.  He  might  allege 
the  contract,  performance  on  his  part,  and 
claim  payment ;  and  then,  if  the  defendant 
desired  to  prove  payment,  he  must  allege 
payment  in  his  answer.  But  where  the 
plaintiff  sues  for  a  balance,  he  volontarily 
invites  examination  into  the  amount  of 
the  indebtedness,  and  the  extent  of  the 
reduction  thereof  by  payment."  Further, 
Knapp  V.  Roche,  94  N.  Y.  329 ;  but  see 
Dry  Dock,  E.  B.  &  B.  R.  Co.  v.  N.  &  E. 
R.  Ry.  Co.  (Com.  PI.  1893),  22  N.  Y. 
Snppl.  556.  [[Robertson  u.  Robertson 
(1900).  37  t>T«.  339,  62  Pac.  377,  citing  the 
text] 


1  Marley  w.  Smith,  4  Kan.  188,  186. 
Explained  in  Stevens  v.  Thompson,  5 
Kan.  305. 

2  White  V.  Smith,  46  N.  Y.  418.  See 
also  Looby  v.  West  Troy,  24  Hun,  78  (a 
special  case  in  which  an  accord  and  satis- 
faction was  allowed  to  be  proved  under  a 
general  denial). 

»  §*665. 

*  Frisch  p.  Caler,  21  Cal.  71 ;  Fairchild 
V,  Amsbaugh,  22  Cal.  672;  Wetmore 
V.  San  Francisco,  44  Cal.  294,  299,  per 
Crockett  J.;  Davanay  v.  Eggenhoff,  43 
Cal.  395, 397,  per  Rhodes  J.  See  also  ante, 
§  «  665 ;  Mickle  v.  Heinlen,  92  Cal.  596. 

[In  Bank  of  Shasta  v.  Boyd  (1893),  99 
Cal.  604,  34  Pac.  337,  the  court  said :  **  It 
is  well  settled  in  this  State  that  the  allega- 
tion of  non-payment,  in  a  complaint  on  a 
promissory  note,  is  material  to  the  cause 
of  action,  as  without  such  an  allegation 
no  breach  of  the  promise  would  appear, 
and  that  when  the  complaint  is  not  verified 
a  general  denial  puts  in  issue  every  ma- 
terial allegation  of  the  complaint.'^ 
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other  manner  agreed  upon  by  the  parties :  as  that  it  was  made  by 
the  delivery  of  chattels,  which  were  received  by  the  creditor  in 
satisfaction  of  his  demand ;  ^  or  by  the  giving  and  acceptance  of 
anything  that  is  received  in  the  place  of  money,  and  in  discharge 
of  the  debt.^  But  under  the  answer  of  payment  in  an  action 
upon  a  note,  the  defendant  cannot  prove  a  want  of  consideration 
for  the  note,  or  a  mistake  in  its  execution,  or  an  error  in  the 
prior  accounting  and  the  ascertaining  the  balance  for  which  it 
was  given,  or  the  execution  of  a  contemporaneous  writing  which 
modifies  or  controls  the  legal  effect  of  the  note ;  and  the  same 
doctrine  is  plainly  applicable  to  actions  upon  any  species  of 
written  agreement.^ 

§  57a  *  702.  Arbitrament  and  Award.  Former  Recovery.  The 
defence  of  an  arbitrament  and  award  covering  the  same  matteis 
in  controversy  as  those  stated  in  the  complaint  is  new  matter, 
and  must  be  pleaded;^  and  so  also  is  the  defence  of  a  former 
recovery  for  the  same  cause  of  action,^  and  of  a  former  partial 
recovery.^ 

§  579.  *  703.  Actiona  for  the  Recovery  of  Chattels.  In  an  action 
to  recover  possession  of  chattels,  the  complaint  alleging  property 
in  the  plaintiff,  and  the  answer  specifically  denying  the  wrongful 
taking  and  detention  of  the  goods,  and  no  more,  the  facts  relied 
upon  by  the  defendant  as  constituting  his  actual  defence  were, 
that  the  plaintiff  and  one  G.  were  partners  and  the  real  owners 

1  Farmers'  Bank  v.  Sherman,  33  N.  Y.  arbitrate  is  new  matter :  Merchants'  fatt. 

69.    Also,    receipt    by    plaintiff  of    the  Co.  t;.  Stephens  (1900),  Kv^  59  S.  W.  511. 

proceeds  from  collaterals  in  his  hands,  See  also  Kahn  v.  Traders'  Ins.  Co.  (1993), 

Wolcott   V.  Ensign,    53    Ind.   70.     QEd-  4  Wyo.  419,  34  Pac.  1059.] 
munds  v.  Black  (1896),  13  Wash.  490,  43         »  Hendricks  v.  Decker,  35  Barb.  298; 

Pac.  330.]  Piercy  v.  Sabin,   10   Cal.   22;  Nonis  r. 

^  Hart  V.  Crawford,  41  Ind.  197.  Amos,  15   Ind.   365.    See   also  Care  r. 

[^McLaughlin  v.  Webster  (1894),  141  Crapto,  53  Cal.  135;  Fanning  r.  Hibonia 

N.  Y.  76,  35  N.  E.  1081 ;    State  Bank  v.  Ins.  Co.,  37  Ohio  Sfc  344;  Meiss  r.  GiU,  44 

Kelly  (1899),  109  la.  5r44,  80  N.  W.  520  Ohio  St.  253;  Louisyille,  N.  A.  4  0.  Ry. 

(ratification  of   agent's  act  in  receiving  Co.  ».  Cauley,  119  Ind.  142.    BatseeTenr 

note) ;  Thompson- Houston    Elec   Co.   v.  v.  Mnnger,  49  Hnn,  560. 
Palmer  (1893),  52  Minn.  174,  53  N.  W.  [McLean  p.  Baldwin  (1902),  136  Ol 

1137  (laws  of  another  State  as  to  legal  565,  69  Pac.  259;  Whitcomb  v.  Hanir 

effect  of  accepting  note).]  (1897),  68  Minn.  265, 71  N.  W.  263;  Dixon 

8  Lowry  v.  Shane,  34  Ind.  495.  r.  Caster  (1903),  —  Kan.  — ,  70  Pac  871 ; 

*  Brazil  v.  Isham,  12  N.  Y.  9,  17.  McCarty  v.  Kinsey  (1899),  154  Ind.  447. 

[^Evidence  tending  to  impeach  an  award  57  N.  E.  108.    See  the  last  three  cans 

actually  made  is  not  admissible  under  a  above  cited  for  methods  of  pleading  thii 

general  denial :    Conn.  Fire  Ins.   Co.  ».  defence.] 

O'Fallon  (1896),  49  Neb.  740,  69  N.  W.  «  Morrell  u.  Irving  F.  Ins.  Co, 33  N.  Y. 

118.    The  defence  of  an  agreement  to  429,  443. 
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of  the  goods  in  question,  and  that  G.  had  bailed  them  to  the  de- 
fendant, who  retained  them  in  virtue  of  such  bailment.  This 
defence,  however,  was  held  inadmissible  under  the  pleadings, 
because,  first,  the  unqualified  ownership  of  the  plaintifE  was 
admitted  on  the  record  by  the  failure  of  the  answer  to  deny 
the  allegation  of  property  contained  in  the  complaint;  and, 
secondly,  the  authority  conferred  by  one  owner,  G.,  upon  the 
defendant,  to  take  and  retain  possession  of  the  chattels,  was  new 
matter,  and  should  have  been  pleaded.^  And,  in  a  similar  action, 
a  defence  that  the  defendant  had  loaned  money  to  the  plaintiff's 
intestate,  who  was  the  late  owner  of  the  chattels,  and  had  re- 
ceived from  him  the  possession  thereof,  and  retained  them  in  pos- 
session as  security  for  such  advances,  is  new  matter,  and  cannot 
he  proved  unless  specially  pleaded ;  ^  and  the  same  is  true  of  the 
defence,  that  the  plaintiff's  title  is  fraudulent  and  void  as  against 
his  creditors.* 

§  580.  *  704.  Actions  for  Tort.  In  an  action  to  recover  dam- 
ages for  the  conversion  of  chattels,  a  justification  by  the  defend- 
ant as  sheriff,  under  an  attachment,  judgment,  execution,  and 
levy  against  a  third  person,  charging  that  the  goods  were  the 
property  of  such  judgment  debtor,  and  had  been  fraudulently 
assigned  and  transferred  by  him  to  the  plaintiff,  so  that  the 
latter's  title  was  void,  cannot  be  proved  under  an  answer  of 
denials,  but  must  be  pleaded  as  new  matter.^  There  are  cases 
which  go  to  the  extent  of  holding  that,  under  the  general  denial, 
—  which  traverses  the  indispensable  averment  of  a  sufficient  prop- 
erty in  the  plaintiff,  —  the  defendant  cannot  show  property  in 


1  Tell  V.  Beyer,  38  N.  Y.  161.  A  lien 
on  the  chattel  or  other  special  property 
therein  cannot  be  shown  under  a  general 
denial:  Guille  v.  Wong  Fook,  13  Ore.  577. 

2  Gray  ».  Fretwell,  9  Wis.  186. 
[And  the  defence  of  right  of  possession 

by  reason  of  a  lien  is  new  matter :  Mellott 
V.  Downing  (1901),  39  Ore.  218,  64  Pac 
393.] 

•  Frisbee  v.  Langworthy,  11  Wis.  375. 
Contra,  see  Young  r.  Glascock,  79  Mo. 
574;  Stern  Auction,  etc.  Co.  v.  Mason,  16 
Mo.  App.  473;  Sopris  v.  Truax,  1  Col.  89 ; 
Bailey  v.  Swain,  45  Ohio  St.  657 ;  Holm- 
berg  V.  Dean,  21  Kan.  73;  Merrill  v.  Wedg- 
wood, 25  Neb.  283.  QCoosBay  R.  R.  Co. 
V.  Sigliu  (1894),  26  Ore.  387, 38  Pac.  192.] 


*  Jacobs  V,  Remsen,  12  Abb.  Pr.  390; 
Graham  v.  Harrower,  18  'How.  Pr.  144. 
In  the  latter  case,  T.  R.  Strong  J.  seems 
to  concede,  that,  nnder  a  denial  of  the 
allegation  of  property  in  the  plaintiff,  the 
defendant  may  prove  general  property  in 
himself,  but  not  a  justification  under  judi- 
cial process.  Frisbee  v.  Langworthy,  1 1 
Wis.  375,  an  action  to  recover  possession, 
but  governed  by  the  same  rule  as  to  plead- 
ing a  justification.  Isley  v.  Huber,  45 
Ind.  421 ;  Boaz  v.  Tate,  43  Ind.  60,  71,  72 ; 
Johnson  v.  Cuddington,  35  Ind.  43 ;  Lang- 
ton  u,  Hagerty,  35  Wis.  150, 161.  Contra ^ 
see  Mason  v.  Vestal,  88  Cal.  396 ;  Tupper 
V.  Thompson,  26  Minn.  385. 
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himself:  ^  but  this  ruling  seems  opposed  to  the  weight  of  author- 
ity; and  it  is  certainly  contrary  to  the  plainest  principles  of 
pleading,  for  such  facts,  when  proved,  merely  contradict  the 
plaintiff's  averment  of  his  own  title.* 

§  581.  *  705.  Same  Subject.  In  the  action  for  breaking  and 
entering  the  plaintifif's  premises  (trespass  qu.  cL  /r.),  with  the 
complaint  in  the  proper  form,  and  without  any  unnecessary  aver- 
ments, the  general  denial  does  not  raise  any  issue  as  to  the  title 
to  the  land,  and  no  evidence  attacking  such  title  can  be  received 
except  under  a  separate  defence ;  *  nor  can  any  defence  of  justifi- 
cation be  proved  unless  specially  pleaded.*  Where  two  or  more 
unite  as  plaintiffs  in  an  action  for  the  taking  and  carrying  away 
their  goods,  a  defence  that  "  the  plaintiffs  are  not  joint  ownere 
of  the  goods  and  chattels  mentioned  in  the  complaint "  is  new 
matter.^  To  a  complaint  for  an  assault  and  battery  committed 
by  a  railroad  conductor  in  forcibly  ejecting  the  plaintiff  from 
the  cars,  the  general  denial  was  pleaded:  under  this  issue,  the 
defendant  was  not  permitted  to  show  the  regulations  of  the  com- 
pany, that  they  were  reasonable,  and  that  he  was  complying  with 
them  in  doing  the  act  complained  of.^  The  defence  of  recaption, 
or  its  equivalent,  in  an  action  against  a  sheriff  for  an  escape,  b 

1  Dyson  17.  Ream,  9  Iowa,  51.  action  for  false  arrest  and  imprisoDment, 

3  See  supra,  §§  *  677,  *  678.    But  the  proof  of  the  plaintiff*  s  bad  chancter  in 

defence  of  title  in  a  third  person  is  new  respect  to  the  offence  for   which  be  was 

matter.     Smith  t;.  Hall,  67  N.  V.  4S.  arrested  cannot  be  proved  under  the  gea- 

^  Squires  v,  Seward,  16  How.  Pr.  478 ;  era!  denial.    Scheer  v.  Keown,  54  Wk 

Bathbone  v.  McConnell,  20    Barb.  311;  349.    The  following  defences  are  farther 

Althouse  V,  Rice,  4  E.  D.  Smith,  347.  instances  of  new  matter, —  in  an  actkn 

*  Johnson  v.  Cuddington,  35  Ind.  43.  against  a  sheriff  for  false  return,  etc^  <ie- 
QHauger  v.  Benua  (1899),  153  Ind.  642,  fence  that  the  propertj  was  exempt,  Kis- 

53  N.  E.  942;  Mjers  v.  Longstaff  (1900),  kadden  v.  Jones,  63  Ma  190;  in  adioo 

14  S.  D.  98,  84  N.  W.  233;    Clifton  v.  against  husband  and  wife  for  wife's  tort, 

Lange  (1899),  108  la.  472,79  N.  W.  276;  her  defence  of  compulsion  bj  her  hoslwid. 

Raynor  r.  Wilmington  Seacoast  R7.  Co.  Clark  1^.  Bojer,  32  Ohio  St.  299 ;  in  artioa 

(1901),  129  N.  C.  195,  39  S.  E.  821;  Fen-  for  injuries' caused  by  a  hole  wrongfollf 

stermaker  v.  Tribune  Pub.  Co.  (1895),  12  made  in  a  sidewalk,  defence  of  Itcenie 

Utah,  439,  43  Pac.  1 12 ;  Wilken  r.  Exter-  from  the  city  government.  Clifford  r.  Dam, 

kamp  (1897),  102  Ky.  143,  42  S.  W.  1140;  81  N.  Y.  52.    See,  further,  that  the  de- 

Stark  V.  Publishers,    etc.  Co.  (1901),  160  fence  of  justification  is  new  matter,  Ko- 

Mo.  529,  61  S.  W.  669 ;  Upchurch  v.  Rob-  nigsberger  v.  Harvey,  12  Ore.  286;  Tbomss 

ertson  (1900),  127  N.  C.  127,  37  S.  E.  157 ;  r.  Werremeyer.  34  Mo.  App.  665;  Wilbcni 

Mangold  t\  Oft  (1901).  63  Neb.  897,  88  v.  Manhattan  Ry.  Co.  (Com.  PI.,  189S),20 

N.  W.  507  ;  Barr  i'.  Post  (1898),  56  Neb.  N.  Y,  Suppl.  852  (in  action  for  tabe  im- 

698,  77  N.  W.  123.]  prisonment) ;   compare  State  p.  Beckoer 

*  Walrod  v.  Bennett,  6  Barb.  144.  (Ind.,  Jan.  1891),  26  N.  E,  Rep.  553. 
«  Pier  r.  Finch,  29  Barb.  170.    In  an 
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ne.v  matter.  An  answer  setting  up  this  defence  havhig  been 
pleaded,  the  defendant,  at  the  trial,  offered  to  prove,  not  the 
return  or  the  retaking  of  the  prisoner,  but  that  he  would  have 
voluntarily  returned,  and  was  intending  to  do  so,  had  he  not 
been  prevented  from  accomplishing  his  purpose  by  the  fraud  of 
the  plaintiff.  This  defence  was  held  inadmissible  under  a  gen- 
eral denial,  or  under  the  special  answer  of  recaption,  because  it 
was  new  matter,  and  the  allegations  and  proofs  must  agree.  ^ 
The  defence  of  recoupment  of  damages  is  in  all  cases  new  mat- 
ter, and  must  therefore  be  pleaded,  although  it  is  often  a  partial 
defence  analogous  to  those  in  mitigation.^ 

§  582.    *  706.    Aottons  Conoerning  lAnds.     In  the  legal  action  to 

recover  possession  of  land,  the  complaint  or  petition  being  in 
the  common  form,  alleging  in  general  terms  that  the  plaintiff  is 
qgJRftH  injee  of  the  premise*^^  f^"^  ^h^  wrongful  taking  and^with- 
holding  possession  thereof  by  the  defendant,  and  the  answer 
consisting  merely  of  denials  general  or  specific,  the  defendant 
cannot,  it  has  been  held,  prove  a  prior  equitable  title  in  himself 
derived  from  the  plaintiff  or  his  grantor,  although  a  legal  title 
in  himself  may  be  proved,  as  this  would '  directly  contradict  the 
averment  in  the  complaint  that  the  plaintiff  was  owner  of  the 
premises.^    An  action  was  brought  by  a  wife  against  her  husband 

^  Richtmeyer  v.  Kemsen,  38  N.  Y.  206,  2  Crane  v.  Hardman,  *4  E.  D.  Smith, 

208,  per  Grover  J.:    "The  qaestion    is  448. 

whether  these  groands  of  defence  must  be  '  Stewart  v,  Hoag,  12  Ohio  St.,  623 ; 

Bet  npin  the  answer;  that  is,  whether  the  Lombard  v.  Cowham,  34  Wis.  486,  491 ; 

defence  offered   consists  of  new  matter.  Hartley  t^.  Brown,  46  Cal.  201.    See  supra, 

or  whether  it  merely  disproves  any  of  the  §  *  679,  as  to  what  defences  may  be  proved 

material    allegations  of    the    complaint,  under  the  general  denial  in  this  action.    A 

All  that  the  plaintiff  must  allege    and  title  accruing  to  the  defendant  since  the 

prove   to  maintain   his  action  is  the  re-  commencement    of  the  action    must    be 

covery  of  the  judgment,  the  issue  and  pleaded  by  a  supplemental  answer.    Koper 

delivery  of  execution  to  the  sheriff,  the  v.  McFadden,  48  Cal.  346,  348;  McLane 

capture  of  the  debtor  on  the  execution,  v.  Bovee,  35  Wis.  27,  34.    The  rule  as  to 

and  the  escape  from  custody  before  suit  defences  in  ejectment  is  further  illustrated 

brought  against  the  sheriff  therefor.    We  by  Powers  v,  Armstrong,  35  Ohio  St.  357 ; 

have  seen  that  the  sheriff  may  defend  the  Emily  v.  Harding,  53  Ind.  102 ;  Marks  v. 

action  by  proving  a  recaption  of  the  debtor  Sayward,  50  Cal.  57 ;  Manly  v.  Howlitt, 

.    before  suit  brought,  or  facts  legally  ex-  55  id.  94,  and  see  the  recent  cases  added 

casing  him  from  making  such  recaption,  under  §  *  682 ;  as  to  other  special  actions 

Proof  of  such  facts  does  not  controvert  concerning  laws,  see  Morenhaut  r.  Wilson, 

any  allegations  of  the  complaint.    It  is,  52  Cal.  263    (abandonment  of  a  mining 

therefore,  new  matter,  constituting  a  de-  claim) ;  McCreary  t^.  Marston,  56  id.  403 

fence    to    the    action,    and,    under    the  (in  action  of  unlawful  detainer  by  a  lessor, 

code,  is   inadmissible  unless  set    up    in  defence  that  the  execution  of  the  lense  was 

the  answer."  obtained  by  fi^ud  or  mistake) ;   Iligler 
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to  establish  her  title  to  certain  lands.      The  complaint  alleged 
facts  showing  that  she  was  the  equitable  owner  of  the  lands, 
which  had  baen  purchased  by  the  husband  with  her  money  under 
an.  understanding  that  the  conveyance  was  to  be  made  directly  to 
her,  but  which  he  had,  in  fraud  of  her  rights,  procured  to  be 
made   to  himself:   it  prayed   that  she  might  be  declared   the 
owner,   and  that  a  deed   to  her  from  her  husband  might  be 
ordered.     W.,  a  judgment  creditor  of  the  husband,   was  per- 
mitted to  intervene,   and   was   made  a  party  defendant.     He 
simply  pleaded  a  general  denial.     This   answer,   it  was  held, 
put  in  issue  only  the  averments  of  the  complaint,  and  did  not 
permit  the  defendant  W.  to  set  up  and  prove  his  character  or 
rights  as  a  judgment  creditor  of  the  husband.     In  short,  he 
could  obtain  no  advantage  from  his  intervention,  because  no  al- 
lusion was  made  in  the  complaint  to  his  position  and  claims  as 
a  creditor:  that  subject-matter  was  entirely  outside  of  its  aver- 
ments.^   A  widow  sued  to  recover  her  dower  in  lands  which  the 
husband  had  conveyed  to  the  defendant  during  the  marriage  with- 
out any  release  from  herself,  and  stated  in  her  complaint  the  facts 
necessary  to  make  out  the  cause  of  action.     The  answer  set  up 
as  a  defence  that  the  husband  left  a  last  will,  in  which  he  devised 
and  bequeathed  to  the  plaintiff  certain  property  to  be  received 
by  her  in  lieu  of  dower;  that  she  had  elected  to  take  the  gift 
under  the  will,  and  had  thus  barred  her  right  of  dower.     This 
defence  was  held  to  be  new  matter,  and  to  have  been  admitted 
by  the  plaintiff's  neglect  to  reply  and  controvert  its  statements.' 
In  an  action  brought  by  the  owners  of  lots  abutting  upon  a  cer- 
tain alley  in  a  city,  to  restrain  the  corporation  &om  improving 
such  alley,  on  the  ground  that  it  was  a  private  passage  belong- 
ing to  the  plaintiffs,  the  complaint  contained  the  averments  of 
property  in  the  plaintiffs  necessary  to  show  a  right  of  action. 
The  answer  stated  facts  showing  that  the  original  owner  of  the 
land  —  the  grantor  or  source  of  title  of  the  plaintiffs  —  had  dedi- 

V.   Eddy,   53  id.   597   (tender  since  snit 
brought). 

[|BQt  Bee  Oregon  Rv.  &  Nav.  Co.  r. 
Hertzberg  (1894),  26  Ore.  216.  37  Pac. 
1019,  holding  that  under  Hill's  code, 
§  319,  no  estate  in  defendant  or  another 
can  be  proved  unless  pleaded.^ 

1  Watkins  v.  Jones,  28  Ind.  12. 

2  McCarty  v,  Koberts,  8  lad.  150.    A 


reply  to  all  new  matter  was 
In  a  creditor's  suit  to  reach  a  debt  due  to 
the  jadgment  debtor  as  the  Tendor  of  land 
from  the  vendee  thereof,  both  being  de> 
fendants,  the  latter's  answer,  that  the  pur 
chase-price  had  been  fully  paid  to  the 
vendor,  was  held  to  be  new  matter,  and 
to  require  a  reply,  in  Ohio,  Edwards  v. 
Edwards,  24  Ohio  St  402,  411. 
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cated  this  alley  to  public  use,  and  that  k  had  thus  been  made  a 
highway.  These  facts,  it  was  held,  could  not  be  proved  under 
a  general  denial:  they  were  new  matter,  and  must  be  specially 
pleaded.^  The  defence  of  long-continued  adverse  user  or  pre- 
scription in  actions  affecting  the  title  or  possession  of  lands,  or 
involving  the  existence  of  easements,  is,  in  general,  new  mat- 
ter;^ for,  in  the  usual  form  of  such  actions,  the  defence  will  be 
in  the  nature  of  a  justification  of  the  acts  complained  of.  Thus, 
for  example,  in  an  action  brought  to  remove  a  dam  maintained 
by  the  defendant,  and  to  restrain  his  diversion  of  water  from  the 
stream,  and  for  damages,  the  defence  of  a  long  adverse  user  or 
prescription,  by  which  his  right  to  the  dam  and  to  the  water  had 
become  perfect,  is  new  matter,  and  should  be  pleaded.^ 

§  583.  *  707.  Actions  upon  Contraot.  The  defence  of  usury 
is  clearly  new  matter;^  and  the  facts  showing  the  usurious  agree- 
ment and  the  entire  transaction  must  be  stated  with  fulness  and 
circumstantiality.^  The  general  denial  in  an  action  to  recover 
damages  for  the  breach  of  a  promise  to  marry  does  not  admit 
the  defence  of  the  improper  habits  and  bad  character  of  the 
plaintiff;  as,  that  she  habitually  used  intoxicating  liquors  to 
excess,  and  was  in  the  habit  of  becoming  intoxicated.  Such 
facts,  if  they  amount  to  a  defence  in  bar,  are  new  matter,  and 


1  EvansTille  v.  Evans,  37  Ind.  229,  236. 
This  decision  seems  to  be  opposed  to  the 
well-settled  doctrines  concerning  the  office 
and  effect  of  the  general  denial.  The  com- 
plaint alleged  a  property  in  the  plaintiffs, 
which  was  the  very  gist  of  their  action; 
and  a  general  denial  would  permit  the 
defendant  to  contradict  such  allegation. 
Proving  a  dedication  to  the  public  is  noth- 
ing more  nor  less  than  showing  title  in 
the  defendant,  the  city ;  and  this  directly 
controverts  the  material  statements  of  the 
complaint. 

^QNewcomb  v.  Crews  (1895),  98  Ky. 
339.  32  S.  W.  947;  Wilson  v.  Wilson 
(1895),  117  N.  C.  351,  23  S.  E.  272.] 

*  Mathews  '*.  Ferrea,  45  Cal.  51. 

[The  defence  of  homestead  'must  be 
pleaded :  Marshburn  v.  Lashlie  (1898),  122 
N.  C.  237,  29  S.  E.  371.  So  also  the  de- 
fence that  plaintiff,  after  acquiring  title, 
conveyed  it  to  a  third  party :  Kennedy  v. 
McQuaid  (1894),  56  Minn.  450,  58  N.  W 
35.    And  in  a  partition  suit  the  abandon- 


ment of  the  homestead  must  be  pleaded : 
Bealey  t^.  Blake  (1900),  153  Mo.  657,  55 
S.  W.  288.] 

*  Catlin  V.  Gunter,  1  Duer,  253,  265; 
Fay  V.  6ri msteed,  1 0  Barb.  32 1 .  C ompare 
Adamson  v.  Wiggins,  45  Minn.  448,  ante, 
§  *  678  note. 

[Bmndage  v.  Burke  (1895),  11  Wash. 
679,  40  Pac.  343;  Bell  p.  Stowe  (1895),  44 
Neb.  210,  62  N.  W.  456;  Rainbolt  v. 
Strang  (1894),  39  Neb.  339,  58  N.  W.  96; 
CampbeU  v.  Linder  (1897),  50  S.  C.  169, 
27  S.  E.  648;  Bird  v.  Kendall  (1901),  62 
S.  C.  178,  40  S.  E.  142 ;  Maize  v.  Bradley 
(1901),  Ky.,  64  S.  W.  655.][ 

*  Manning  p.  Tyler,  21  N.  Y.  .567,  568; 
Ronntree  v.  Brinson,  98  N.  C.  107 ;  Anglo- 
Am.  Land,  etc.  Co.  i;.  Brohman,  33  Neb. 
409;  Lockwood  v.  Woods,  3  Ind.  App. 
258. 

QRainbolt  v.  Strang  (1894),  39  Neb. 
339,  58  N.  W.  96;  Bell  v.  Stowe  (1895), 
44  Neb.  210,  62  N.  W.  456.] 
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must  be  alleged  in  the  answer.^  The  owner  of  a  building  in- 
cumbered by  a  mortgage  procured  it  to  be  insured  against  fire, 
the  policy  being  made  payable  to  the  mortgagee.  In  an  action 
on  this  policy  brought  by  the  payee  therein,  the  defence  that 
the  mortgage  had  been  foreclosed,  the  land  sold,  and  the  mort- 
gage debt  partly  discharged  out  of  the  proceeds,  was  held  in- 
admissible under  an  answer  of  mere  denials*  These  facts 
constituted  a  partial  defence  in  the  nature  of  payment,  and 
were  clearly  new  matter.^  In  a  suit  against  a  surety,  the  de- 
fence of  his  discharge  from  liability  by  reason  of  an  extension  of 
the  time  of  payment  granted  to  the*  principal  debtor,  in  pursu- 
ance of  a  private  agreement  made  with  the  creditor,  is  new 
matter,  and  cannot  be  proved  unless  pleaded  as  such;^  and 
also  his  discharge  by  reason  of  any  other  subsequent  agreement 
between  the  principals  to  the  contract** 

§  584.  *  708.  Defence  of  niegsdity.  The  rule  is  well  settled 
in  strict  accordance  with  the  true  theory  of  pleading  under  the 
codes,  that  all  defences  based  upon  the  asserted  illegality  of  the 
contract  in  suit,  which  admit  the  fact  of  a  transaction  between 
the  parties  purporting  to  be  an  agreement,  and  apparently  bind- 
ing, but  which  insist  that  by  reason  of  some  violation  of  the  law 
the  same  is  illegal  and  void,  are  new  matter,  and  must  be  set  up 
in  the  answer  in  order  to  be  provable.^     A  few  examples  will 

'^  Batton  V.  McCaalej,  88  Barb.  413.  defence  of  mistake  or  error  in  any  of  its 

Compare  Tompkins  v.  Wadley,  3  N.  Y.  items  is  new  matter,  and  cannot  be  proved 

S.  C.  424,  430,  which  holds  that  in  such  an  under  a  general  denial,  Warner  v.  My  rick, 

action  an  act  of  nnchasUty  committed  by  16  Minn.  91 :  and  the  facts  which  author- 

the  plaintiff  can  be  proved  in  mitigation  ize  the  application  of  the  "  scaling  laws  " 

under  the  general  denial.  in  North  Carolina  to  contracts  of  iudebtedr 

[ Defence  by  reason  of  diseased  condi-  ness,  Bank  of  Charlotte  v.  Britton,  66  N.  C. 

tion  of  plaintiff  held  to  be  new  matter:  365.    That  the  defence  of   rescission  or 

Vierling  v.  Binder  (1901),  113  la.  337,  85  abandonment  is  new  matter,  see  Reynolds 

N.  W.  621 J  V  Reynolds,  45  Mo.  App.  622  ;   bnt  that 

3  Grosvenor  v.  Atlantic  F.  Ins.  Co.,  1  it  may  be  shown  under  the  general  denial 

Bosw.  469.  that  the  contract  sued  upon  was  condi- 

*  Newell  V,  Salmons,  22  Barb.  647.  tional.  and,  by  force  of  the  condition,  has 

[Bishop  V.  Hart  (1901),  114  la.  96,  86  terminated,    see    Danenbaum    v.   Person 

N.   W.   218    (action   against   guarantor) ;  (N.  Y.  City  Ct.  1888),  3  N.  Y.  Suppl.  129. 

Osborn  &  Co.  v,  Evans  (1894),  91   la.  13,  *  [Powells.  Flanary(  1900),  109  Ky. 342, 

58  N.  W.  920.     So  also  the  renewal  of  a  59  S.  W.  5 ;  Cnllison  v.  Downing  (1903),  42 

note   extending    time  beyond  day  when  Ore.  377,  71  Pac.  70;  Haddock  i'.  Salt  Lake 

action    was    commenced,  is  new  matter:  City  (1901),  23  Utah,  521,  65  Pac.  491; 

Californi>\  State  Bank  v.  Webber  (1895),  Ah  Doon  v.  Smith  (1893),  25  Ore.  89,  34 

110  Cal.  538,  42  Pac.  IO66.3  Pac.  1093;  Miller  v  Hirschberg  (1895),  27 

«  H  or  ton  v.  Ruhling,  3  Nev.  498.    In  Ore.  522,  40  Pac.  506 ;  Durham  Fertilizer 

an   action   upon  an  account   stated,  the  Co.  ir.  Pagett  (1893),  39  S.  C.  69, 17  S.  £. 
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illustrate  this  rule.^  In  an  action  against  a  city  upon  a  contract 
made  with  the  plaintiff  by  the  street  commissioners,  the  answer 
alleged  that  these  officers  did  not  proceed  according  to  the  statute 
defining  their  powers,  that  they  did  not  publish  the  proper  notice 
of  the  letting  the  contract  prescribed  by  the  city  charter,  and 
that  the  contract  itself  was  therefore  invalid.  To  this  answer 
there  was  no  reply;  and  as  the  code  of  Minnesota  required  a 
reply  to  all  new  matter,  the  defendant  claimed  that  these  aver- 
ments were  by  reason  of  the  omission  admitted  to  be  true.  The 
court  so  held,  pronouncing  the  defence  new  matter  which  could 
not  be  proved  u&der  a  general  denial.^  The  defence  that  the 
contract  in  suit  was  entered  into  on  Sunday,  and  is  for  that 
reason  illegal  and  void  under  the  statute,  is  new  matter;^  and 
that  the  demand  was  for  liquors  sold  by  an  innkeeper  on  credit 
contrary  to  statute ;  ^  and  that  the  plaintiff  carried  on  business 
by  himself  under  a  firm  name,  there  being  no  partnership,  in 

563;  Woodbridge  v.  Sell  wood  (1896),  65  and  §*  704,  with  notes.    As  to  defences 

Minn.  135, 67N.  W.  799;  Maitlandf.Zanga  of   fraud  and  illegality,  see  Dairy m pie 

(1896),  14  Wash.  92,44  Pac.  117;  McDear-  v.  Hillenbrand,  62  N.  Y.  5;  2  Hun,  488; 

xnott  V.  Sedgwick  (1897),  140  Mo.  172,  39  Leavitt  o.  Catler,  37  Wis.  46  ;  Casad  v.  Hol- 

8.  W.  776,  overruling  Sprague  v.  Kooney,  dridge,  50  lud.  529 ;    Sharon  v.  Sharon, 

104  Mo.  360;  Ilorton  v.  Roheff  (1903),  —  68  Cal.  29;  for  other  special  defences, 

Keb.  —  ,  95  N.  W.  37.   In  School  District  see  Dalrymple  v.  Hunt,  5  Han,  111  (a  for- 

V.  Sheidley  (1897),  138  Mo.  672,  40  S.  W.  mer  recovery) ;  Riggs  v.  Am.  Tract  Soc., 

656,  the  court  said:   '*  The  rule  is  that  if  84  N.  Y.  330,  337,  338  (action  to  set  aside 

a  plaintiff,  in  order  to  make  out  his  cause  a  contract    made  by  an    insane  person  ; 

of  action,  is  required  to  show  that  the  con-  defence  that  it  was  made  in  good  faith 

tract  sued  upon  is,  for  any  reason,  illegal,  and  for  his  benefit) ;    Goodwin  v.  Mass.- 

the  court  should  not  enforce  it,  whether  Mut.  L.  Ins.  Co., 73  N.  Y..480,  496  (in  ac- 

pleaded  as  a  defence  or  not.    But  when  tion  on  a  policy  of  life  insurance) ;  Hegler 

the  illegality  does  not  appear  from  the  v.  Eddy,  53  Cal.  597  (tender  after  the  suit 

contract  itself,  or  from  the  evidence  neces-  was  begun).     Defence  of    champerty  is 

sary  to  prove  it,  but  depends  upon  extra-  new  matter :  Moore  v.  Ringo,  82  Mo.  468 ; 

neous  facts,  the  defence  is  new  matter  and  defence  that  the  contract  sued  upon  is  a 

must  have  been  pleaded  in  order  to  be  wagering  contract,  is  new  matter:  Cum- 

available."^  misky    v,  Williams,   20    Mo.  A  pp.   606 ; 

1  The  defence  of  fraud  is  new  matter,  contra,  Hentz  v.  Miner,  58  Hun,  428 ;  that 

and  must  be  pleaded  in  all  actions,  whether  the  contract  was  an  attempt  corruptly  to 

brought  upon  contract  or  to  enforce  al-  influence  legislation:    Milbank  v.  Jones, 

leged  rights  of  property  in  the  plaintiff.  127  N.  Y.  370. 

Jenkins  r.  Long,  19  Ind.  28;  Farmer  v.  >  Nash  t7.  St.  Paul,  11  Minn.  174,  178; 

Calvert,  44  Ind.  209,  212  ;  Daly  v.  Proets,  and  see  Finley  v.  Quirk,  9  Minn.  194,  200, 

20  Minn.  411,  417;  Jameson  v.  Cold  well  203. 

(Ore.),  31    Pac.   Rep.    279  (illegal  con-  <  Finley  &. Quirk, 9  Minn.  194, 200, 203. 

tract);  Buchtel  v.  Evans,   21    Ore.   315  ^  Denten  v.  Logan,  3  Met.  (Ky.)  434. 

(same) ;  contra,  Sprague  v.  Rooney,  104  [[See    also    Shawyer    r.   Chamberlain 

Mo.  349 ;  compare  last  note  but  one  under  (1900),  113  la.  742,  84  N.  W.  661 ;  Dillon  v. 

§  *  679,  ante ;  last  note  under  §  *  703,  ante  ;  Darst  (1896),  48  Neb.  803,  67  N.  W.  783.3 
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violation  of  a  statute ;  ^  and  that  the  contract  was  in  restraint  of 
trade.^ 

§  585.  *  709.  Further  lUastratioiiB  of  New  Matter.  In  actions 
upon  instruments  which  prima  fcbcie  import  a  consideration,  — 
that  is,  upon  notes,  bills,  and  other  negotiable  paper,  and  writ- 
ings under  seal,  —  the  defence  of  a  want  of  consideration  is  new 
matter;  ^  but  where  there  is  no  such  presumption  in  favor  of  the 
contract,  the  same  defence  may  be  proved  under  the  general 
denial.^  Where  suit  is  brought  for  goods  sold  and  delivered,  or 
bargained  and  sold,  the  defence  of  a  warranty,  on  the  sale,  and 
a  breach  thereof,  is  clearly  new  matter.^  If  an  action  is  bronght 
for  the  possession  or  for  the  value  of  securities  claimed  to  belong 
to  the  plaintiff,  and  alleged  to  have  been  in  some  manner  wrong* 
fully  transferred  to  and  detained  by  the  defendant,  the  defence 
that  the  latter  purchased  the  same  in  good  faith,  and  is  a  hona 
fde  holder  thereof,  is,  in  general,  new  matter.^  It  is  plain, 
however,  that  the  character  of  this  defence  will  largely  depend 
upon  the  form  of  the  complaint.  The  latter  might  naturally 
contain  averments  denying  the  good  faith  of  the  defendant's 
possession,  or  stating  a  want  hi  consideration  in  the  transfer  to 
him,  so  that  a  mere  denial  would  raise  an  issue,  and  admit  evi- 
dence of  the  defence.  A  judgment  having  been  confessed  in 
which  the  statement  of  indebtedness  was  so  informal  and  in- 

1  OToole  V.  Qaryin,  3    N.  T.  S.  C.  ( 1 902 ),1 58  Ind.  325,63  N.E.  572,  the  oomt 

118.  said :  "  A  plea  which  in  general  tenns  al> 

*  Frost  V.  More,  40  CaL  347.  leges  no  consideration  is  good,  bat  one 

'  Frrbarger  9.  Cokefair,  17  Ind.  404;  which  attempts  to  set  op  a  whole  or  partial 

Bingham  v.  EimbaU,  17  Ind.  396;  Dubois  failore  of  consideration  most  ataie  £acti 

V,  Hermance,  56  N.  Y.  673,  674  ; -Beeson  snfficient  to  establish  snchfailaie."  Bat  see 

V.  Howard,  44   Ind.  413,  415;   Brown  v.  Shirk  o.Neible  (1900),  156  Ind  66,59N.E. 

Ready  (Kj.  1893),  20  S.  W.  Rep.  1036.  281.    Under  a  plea  of  no  consideTatioB  it 

[Huntington   0.   Lombard    (1900),  22  cannot  be  shown  that  the  conaideratian  was 

Wash.  202,  60  Pac.  414 ;  Knight  r.  Finnej  illegal:    Babcock    v.   Mnrraj  (1894),  58 

(1899),  59  Neb.  274,  80  N.  W.  912 ;  Sharp-  Minn.  385,  59  N.  W.  1038.J 

less  V.  Giffen  (1896),  47  Neb.  146, 66  N.  W.  «  See  cases  cited  supra,  §  *  676.    In  the 

285;  F.  L.  &  T.  Co.  v.  Siefke  (1894),  144  latter  class  of  actions,  a    eonaidccalkio 

N.  Y.  354,  39  N.  E.  358  ;    Sams  v.  Der-  must  be  averred  in  the  complaint, 

rick   (1898),  103  Ga.  678,  30  S.  E.  668.  [Greer  r.  Latimer  (1896),  47  S.  C.  176, 

The  facts  showing  want  of  consideration  25  S.  £.  136.    But  failure  of  oonsidenuoo 

should  be  set  out :  Port  Huron,  etc.  Co.  o.  is  not  raised  bj  a  general  denial :  Xonn  r. 

Clements  (1902),  113  Wis.  249,  89  N.  W.  Jordan  (1903),  31  Wash.  506,72  Fac.  194: 

160;  Griffith  v.  Wright  (1899),  21  Wash.  Murray  r.  Lire  Stock  Co.  (1895),  12Wa«h. 

494,  58  Pac.  532 ;  Duckworth  v.  McKinnej  259, 4o"  Pac.  942.] 

(1900),  58  S.  C.  418,  36  S.  E.  730.   But  see  *  Fetherlj  v.  Burke.  54  N.  Y.  646. 

Taylor  v.  Purcell  (1894),  60  Ark.  606.  31  •  Weaver  v.  Barden,  49  N.  T.  286, 297, 

S.  W.  567.    In  Osborne  &  Co.  17.  Hanlin  per  Grover  J. 
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complete  that  the  whole  was  prima  facie  void  as  against  other 
creditors,  an  action  was  brought  to  set  aside  the  judgment  so 
confessed.  The  answer  in  this  action  set  out  in  full  all  the  facts 
of  the  original  indebtedness,  which  tended  to  show  that  an  actual 
debt  existed,  and  that  the  confession  was  in  good  faith  and  valid. 
This  answer  the  Supreme  Court  of  California  held  to  be  new 
matter:  it  was  in  avoidance,  and  not  in  denial  of  the  case  made 
by  the  complaint.^ 

§  586.  *  710.  New  Matter  DistiiigaiBlied  from  Denials  by  Supreme 
Court  of  MisBoorl.  The  distinction  between  new  matter  and 
denials  was  clearly  stated  in  a  recent  decision  by  the  Supreme 
Court  of  Missouri.  In  an  action  upon  an  attachment  bond,  the 
petition  set  out  the  bond,  and  alleged  as  a  breach  that  the  plain- 
tiff in  the  attachment  suit  had  failed  to  prosecute  the  same,  and 
that  the  attachment  had  been  abated  by  a  judgment  of  the  court 
in  that  proceeding.  The  answer  admitted  the  bond,  denied  the 
breach,  and  asserted  that  the  original  suit  was  still  pending  by 
a  motion  in  arrest  of  judgment  and  for  a  new  trial.  No  reply 
having  been  pleaded,  these  averments  of  the  answer  were  held 
at  the  trial  to  have  been  admitted.  This  ruling  was  reversed  on 
error,  and  the  answer  was  held  to  be  merely  a  denial.* 

§  587.  *  711.  Examples  of  Defences  in  Abatement.  The  non- 
joinder of  necessary  parties  cannot  be  proved  under  the  general 
denial ;  it  is  new  matter,  and  must  be  pleaded :  ^  nor  can  the  mis- 
joinder of  plaintiffs  be  relied  upon  under  a  denial;  the  question 
must  be  raised  by  a  demurrer  or  by  a  special  answer.*     The  de- 


1  Pond  ».  Davenport,  45  Cal.  225.  The 
correctness  of  this  decision  may  be  donbted. 
The  answer  is  rather  an  argumentative 
deniaL     The  complaint  in  effect  charged 

aame  fact^  would  have  hftan 
In    ita    gnppnrfc    ^^    riiaprnvft    thfl 


fraad 

P 
evide 

frand. 

>  State  V.  Williams,  48  Mo.  210,  212: 

"  The  general  mle  is,  that  any  fact  which 

avoids  the  action,  and  which  the  plaintiff 

is«not  bound  to  prove  in  the  first  instance 

in  support  of  it,  is  new  matter ;  but  a  fact 

'vhich  merely  negatives  the  averments  of 

the  petition  is  not  new  matter,  and  need 

not  be  replied  to.    Moreover,  an  answer 

setting  up  new  matter  by  way  of  defence 

should  confess  and  avoid  the  plaintiff^s 

cause  of  action.     Bauer  v.  Wagner,  39 


Mo.  385 ;  Northrup  v.  Miss.  Vail.  Ins.  Co., 
47  Mo.  435.  The  allegation  in  question 
ia  merely  in  denial  of  facts  which  the 
plaintiff  must  prove  to  make  out  his  prima 
facie  cause  of  action." 

»  Abbe  V.  Clarke,  31  Barb.  238. 

pohnson  v.  Gooch  (1894),  114  N.  C. 
62,  19  S.  E.  62;  Cone  v.  Cone  (1901),  61 
S.  C.  512,  39  S.  E.  748;  North  Powder 
Mill.  Co.  V.  Conghanour  (1898),  34  Ore. 
9,  54  Pac.  223 ;  Deegan  t;.  Deegan  (1894), 
22  Nev.  185,  37  Pac.  360.  The  abov6 
cases  hold  that  the  plea  must  specify  the 
parties  who  should  have  been  joined.^ 

*  Gillam  v.  Sigman,  29  Cal.  637 ;  Mills 
V.  Carthage,  31  Mo.  A  pp.  141.  See  also 
Dutcher  i^.  Dutcher,  39  Wis.  651,  and  the 
other  additional  cases  cited  ante,  under 
§  *  698. 
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fence  that  the  plaintiff  is  not  the  real  party  in  interest  is  new 
matter.  A  general  averment,  however,  to  that  effect,  is  not 
enough :  the  facts  must  be  stated  which  constitute  the  defence, 
and  which  show  that  he  is  not  the  real  party  in  interest.'  The 
objection  that  the  plaintiff  has  not  the  legal  capacity  to  sue, 
unless  it  appears  on  the  face  of  the  complaint  or  petition  so  that 
it  can  be  raised  by  demurrer,  is  new  matter.  Being  in  the  nature 
of  a  dilatory  defence,  like  that  of  a  defect  of  parties,  the  facts 
which  constitute  it  must  be  stated  with  certainty:  a  mere  gen- 
eral averment  would  raise  no  issue.^  In  application  of  this  rule, 
the  objection  that  the  plaintiff  or  the  defendant  is  a  married 
woman,  when  relied  on  as  a  defence,  cannot  be  proved  under  a 
general  denial,  but  must  be  pleaded  as  new  matter;^  and  in  an 
action  by  an  executor  or  administrator,  the  general  denial  does 
hot  put  in  issue  the* plaintiff's  title  to  sue.^  The  defence  that 
the  action  was  commenced  before  the  cause  of  action  had  accrued 
cannot,  it  has  been  held,  be  proved  under  a  general  denial,  bat 
must  be  set  up  in  the  answer  specially.^  Thus  in  an  action  for 
work  and  labor  on  an  open  account,  where  the  answer  was  a 
general  denial,  the  defence  that  the  account  was  not  due  at  the 
time  the  action  was  commenced   according  to  the  terms  of  a 

^  Jackson  v.  Whedon,  1  E.  D.  Smith,  Johnson  v.  Miller,  47  Ind.  376,  377 ;  Laih 

141 ;  Savage  v.  Corn  Exch.  F.  Ins.  Co.,  4  ders  v.  Douglas,  46  Ind.  522 ;   MrDasiel 

Bosw.  1  ;  Raymond  t;.  Prichard,-  24  Ind.  v.  Carver.  40  Ind.  250 ;  Elson  r.  CKDovd. 

818;    Garrison   v.   Clark,    11    Ind.  369  ;  40  Ind.  300;  Van  Metre  v.  Wolf,  27  lovi^ 

Swift  tr.  Ellsworth,  10  Ind.  205;  Lamson  341;    Wagner  o.  Ewing,  44    Ind.  441; 

V.  Falls,  6  Ind.  309  ;  Cnrtis  v.  Gooding,  99  Kennard  v.  Sax,  3  Ore.  263,  265.     The  de- 

Ind.  45;   Hereth  v.  Smith,  33  Ind.   514;  fence  of  in/anry  is  new  matter:  Pnill  r. 

Giraldin  v.  Howard,  103  Mo.  40.  Peters,  32  Keb.  832. 

QEsch  V.  White  (1901),  82  Minn.  462,  QFnlton  v.  Ryan  (1900),  60  Xeb  9,  SJ 

85  N.  W.238,  71S;  Lesh  v.  Meyer  (1901),  N.   W.  105;  Linton  v.  Jansen  (1903),— 

63  Kan.  524,  66  Pac.  245  ;   Wakeman  v.  Neb.  — ,  95  N.  W.  675.] 
Norton  (1897),  24  Colo.  192,  49  Pac.  283;  «  White  v.  Moeea,  U  CaL  69.     It  ii 

Nat.  Dist.  Co.  v.  Cream  City  Imp.  Co.  the  rule  in  some  States  that  a  ^eoenl 

(1893),  86  Wis.  352,  56  N.  W.  864.]  denial  admits  the  corporate  existence  of  the 

3  Cal.  Steam  Nav.  Co.  v.  Wright,  8  CaL  plaintiff,  even  if   that  is  alleged  in  tie 

585 ;  Wade  v.  State,  37  Ind.    1 80,   182  ;  comprint :  Dietrichs  v.  Lincoln  4  N.  W. 

^  Wright  V.  Wright,  54  N.  Y.  437,  441,  59  R.  Co.,  13  Neb.  43 ;  National  Life  Int. 

Barb.  505;  Burnside  v.  Matthews,  54  N .  Y.  Co.  v.  Robinson,  8  Neb.  452;   Bcattj  r. 

78, 82, ''must  be  pleaded  specially  and  with  Bartholomew  Cy.  Agr.  See.,  7o  Ind.  91. 

certainty  to  a  particular  iutent ; "  Barclay  and  cases  cited ;  [Sparks  v.  Nat.  Aoddeoc 

V.  Quicksilver  Min.  Co.,  6  Lans.  25,  30;  Ass'n  (1896),  100  la  458,  69  N.  W.  67!!'.] 
PhoBnix  Bk.  v.  Donnell,  40  N.  Y.  410.  «  [Elder  v.  Ronrke  (1895),  27  Ore.  363, 

[Infancy  held  in  Winer  V.  Mast  (1896),  41   Pac.  6,   citing  the  text;  Soatbcj  r. 

146  Ind.  177,  45  N.  E.  66,  to  be  a  defence  Dowling  (1898),  70 Conn.  153,  39  AtlllS; 

in  bar  and  not  in  abatement.^  Goodrich  r.  Bldg.  Ass'n  (1895),  96  Ga.  803, 

*  Dillaye    v.  Parks,    31    Barb.    132;  22  S.  E.  585.J 
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special  contract  was  excluded  on  the  ground  that  it  should 
have  been  pleaded.^  The  defence  that  another  action  is  pend- 
ing for  the  same  cause  must  be  specially  pleaded,  unless  it  is 
raised  by  demurrer.^ 

§  588.  *  712.  BffisoeUaneous  Defences.  The  defence  of  license 
is  new  matter,  and  cannot  be  proved  unless  pleaded.*  Accord- 
ing to  the  decided  weight  of  authority,  an  estoppel  in  pais  cannot 
be  proved  under  a  general  denial,  but  is  new  matter.*    An  accord 

^  Hagan  v.  Bnrch,  8  Iowa,  309 ;  Smith  Matter  in  abatement  is  waived  if  not 

r.  Holmes,  19  N.  Y.  271.  pleaded :  Lombard  r.  McMillan   (1897), 

«  WalBworth  v.  Johnson,  41  Cal.  61.  95  Wis.  627,  70  N.  W.  673 ;  Webber  v. 

QWitte  V.  Foote  (1895),  90  Wis.  235,  Ward   (1896),  94   Wis.   605,   69  N.  W. 

62  N.  W.  1044 ;  Lowman  v.  West  (1894),  349.] 

8  Wash.  355,  36  Pac.  258;  Spencer  v.  *  Beaty  v.  Swarthoat,  32  Barb.  293, 

Johnston   (1899),  58  Neb.  44,  78  N.  W.  294;  Haight  v.  Badgeley,  15  Barb.  499; 

482;  Monroe  v.  Reid  (1895),  46  Neb.  316,  Snowden  v.  WUas,  19  Ind.  10;  Gilbert  v. 

64  N.  W.  983.  Sage,  5  Lans.  287 ;  Alford  v.  Barnum,  45 

The  defence  mnst  be  presented  sea-  Cal.  482,  485 ;  Chase  v.  Long,  44  Ind. 

sonably  to  the  trial  coart:  Glover  v.  St.  427,    428;   [[Cone    o.    Ivinson   (1893),  4 

Ix>uis,'etc.  Co.  (1896),  138  Mo.  408,  40  Wyo.  2&3,  33  Pac.  31.^ 

S.  W.  110.  «  Wood  V.  Ostram,  29  Ind.  177,  186; 

Such  a  plea  cannot  prevail  unless  the  Davis  v.  Davis,  26  Cal.  23 ;  £tchebome  v. 

two  causes  of  action  are  pending  in  the  Auzerais,  45  Cal.  121 ;  Clark  v.  Uuber, 

same  jurisdiction :  Sandwich  Mfg.  Co.  t;.  25  Cal.  593,   597 ;  but  see   Caldwell  v. 

Earl  (1894),  56  Minn.  390,  57  N.  W.  938 ;  Auger,    4    Minn.    217;   and    Parker  v. 

Bice  V.  Ashland  County  (1902),  114  Wis.  Dacres,  1  Wash.  190;  Clmrchill  i\  Bau- 

130,  89  N.  W.  908;  Caine  v,   Seattle  &  mann,  95  Cal.  541.     An  estoppel  by  judg- 

Northem  Ry.  Co.  (1895),  12  Wash.  596,  ment  must  be  pleaded  if  there  is  or  has 

41  Pac.  904.  been  any  opportunity  to  do  so.    Clink  t;. 

To  give  occasion  for  a  plea  in  abate-  Thurstoo,  47  Cal.  21,  29 ;  Meiss  v.  Gill, 

ment,  the  prior  action  must  be  the  same  44  Ohio  St.  253 ;  per  contra,  Lamm  v. 

caiute,  between  the  same  parties  in  the  Wilner.  35  Iowa,  244,  247 ;  and  see  ante, 

same  interest,  the  same  rights  must  be  §  *  702.   See  also,  as  to  defence  of  estoppel, 

asserted  and  the  same  relief  prayed  for:  Hanson  v.  Cheatovich,  13  Nev.  395 ;  Pugh 

Richardson  v.  Opelt  (1900),  60  Neb.  180,  v.  Ottenheimer,   6  Ore.  231 ;  Remillard 

82  N.  W.  377.     See  also  Dodge  i;.  Come-  v.  Prescott,  8  id.  37.     That  estoppel  is 

lins  (1901),  168  N.  Y.  242,  61  N.  £.  244 ;  new  matter,  see  Central  Nat.  Bk.  v.  Doran, 

Watson  V.Richardson  (1900),  110  la.  698,  109  Mo.  40;   Bray  v.  MarshaU,  75  Mo. 

80  N.   W.  416 ;  Beardsley  v.   Morrison  327 ;  De  Votie  v.  McGerr,  15  Colo.  467 ; 

(1899),  18  Utah,  478,  56  Pac.  303;  Pratt  Gaynor  o.  Clements,  16  Colo.  209;  and 

V.  Howard  (1899),  109  la.  504,  80  N.  W.  that  the  facts  constituting  the  estoppel 

546;  Wilson  V.Atlanta,  etc.  Ry.  Co.  (1902),  mnst  be  shown,  see  Beck  r.  Milford,  90 

115Ga.l71,4lS  E. 699 ;  Calteaux v. Muel-  Ind.  291 ;  Stewart  v.  Beck,  90  Ind.  458; 

ler  (1899),  102  Wis.  525,  78  N.  W.  1082 ;  Burlington  Indep.  Dist.  v.  Merchants'  Bk., 

Koch  V.  Peters  (1897),  97  Wis.  492,  73  68  Iowa,  343;  Miller  u.  Anderson,  19  Mo. 

N.  W.  25;  Tacoma  v.  Power  Co.  (1896),  App.  71;  Page  v.   Smith,  13  Ore.  410; 

15  Wash.  515,  46  Pac.  1043.  McKeen  v.  Nanghton,  88  Cal.  462.    Contra, 

The  defence  of  another  action  pending  that  estoppel  may  be  proved  under  tlie 

may  be  defeated  by  a  dismissal  of  the  general  denial,  see  Towne  v.  Spurks,  23 

other  action,  and  a  reply  to  that  effect  to  Neb.  142.     Statute  of  frauds,  Sherwood  v, 

the  said  defence :  Carson-Rand  Co.  v.  Stern  Saxton,  63  Mo.  78;  Wells  t;.  Monihan, 

(1895),  129  Mo.  381,  31  S.  W.  772.  129  N.  Y.  161 ;  Maybee  v.  Moore,  90  Mo. 
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and  satisfaction  is  also  new  matter;^  and  a  discharge  in  bank- 
ruptcy or  insolvency;^   and  a  defence  based  upon  a  statutory 


340;  bnt  see  Unglish  t\  Marvin,  128  N.  T. 
380 ;  Harris  v.  Frank,  81  Cal.  280.  Tender, 
liegler  v.  Eddy,  53  Cal.  597. 

[Hardy  Implement  Co.  r.  South  Bend 
Iron  Works  (1895),  129  Mo.  222,  31  S.  W. 
599;  Jasper  County  Ry.  Co.  v.  Curtis 
(1900),  154  Mo.  10,  55  S.  W.  222 ;  Thomp- 
son V.  Cohen  (1894),  127  Mo.  215,  28 
S.  W.  984;  Cockrill  v,  Hutchinson  (1896), 
135  Mo.  67,  36  S.  W.  375;  Sanders  v, 
Chartrand  (1900),  158  Mo.  352,  59  S.  W. 
95;  Throckmorton  v.  Pence  (1893),  121 
Mo.  50,  25  S.  W.  843;  Cadematori  v. 
Ganger  (1901),  160  Mo.  352,  61  S.  W. 
195;  Seibert  i;.  Bloomfield  (1901),  Ky., 
63  S.  W.  584  ;  Excelsior  Coal  Co.  v.  Vir- 
ginia Coal  Co.  (1902),  Ky.,  66  S.  W.  373; 
Beardsley  v.  Clem  (1902),  137  Cal.  328,  70 
Pac.  175;  Newhall  v.  Hatch  (1901),  134 
Cal.  269,  66  Pac.  266 ;  Reynolds  v.  Pascoe 
(1901),  24  Utah,  219,  66  Pac.  1064;  Rio 
Grande  West.  R.  R.  Co.  v.  Power  Co. 
(1900),  23  Utah,  22,  63  Pac.  995 ;  Poynter 
V.  Chipman  (1893),  8  Utah,  442,  32  Pac. 
C90;  Bruce  v.  Phoenix  Ins.  Co.  (1893),  24 
Ore.  486,  34  Pac.  16;  Bays  v.  Trulson 
(1893),  25  Ore.  109,  35  Pac.  26;  Swank  v. 
St.  Paul  City  Ry.  Co.  (1895),  61  Minn.  423, 
63  N.  W.  1088;  Stephenson  v.  Bankers' 
Life  Ass'n  (1899),  108  la.  637,  79  N.  W. 
459;  Kahler  v.  Iowa,  etc.  Ins.  Co.  (1898), 
106  la.  380,  76  N.  W.  734;  Spencer  v. 
Papach  (1897),  103  la.  513,  70  N.  W.  748, 
72  N.  W.  665;  Sherod  v.  Ewell  (1897), 
104  la.  253,  73  N.  W.  493;  Warder  v, 
Cuthbert  (1896),  99  la.  681,  68  N.  W. 
917;  Golden  v.  Hardesty  (1895),  93  la. 
622,  61  N.  W.  913 ;  Hector  Min.  Co.  v. 
Valley  View  Min.  Co.  (1901),  28  Colo. 
315,  64  Pac.  205 ;  Adams  v.  Adams  (1903), 

—  Ind.  — ,  66  N.  E.  153 ;  Taylor  v.  Patton 
(1903),  —  Ind.  — ,  66  N.  E.  91 ;  Dudley  u. 
Pigg  (1897),  149  Ind.  363,  48  N.  E.  642; 
Frain  v,  Bnrgett  (1898),  152  Ind.  55,  50 
N.  E.  873 ;  Center  School  Tp.  v.  State 
ex  rel.  (1897),  150  Ind.  168,  49  N.  E.  961 ; 
Kiefer  v.  Klinsick  (1895),  144  Ind.  46,  42 
N.  E.  447;  Union  Bank  ».  Button  (1903), 

—  Neb.  — ,  95  N.  W.  1061 ;  Neb.  Mort- 
gage, etc.  Co.  V.  Van  Kloster  (1894),  42 
Neb.  746.  60  N.  W.  1016;  Cobbey  r.  Bu- 
chanan  (1896),  48  Neb.  391, 67. N.  W.  176 ; 


Blue  Valley  Lumber  Co.  v,  Cooro  (1900), 
61  Neb.  39,  84  N.  W.  402  ;  Burwell  Irrig. 
Co.  V.  Lashmett  (1900),  59  Neb.  60.5,  81 
N.  W.  617;  Holmes  v.  Lincoln  Salt  Lake 
Co.  (1899),  58  Neb.  74,  78  N.  W.  379; 
Henderson  r.  Keatzer  (1898),  56  Neb.  460, 
76  N.  W.  881 ;  German  Nat.  Bank  v.  First 
Nat.  Bank  (1898),  55  Neb.  86,  75  N.  W. 
531 ;  Boales  v.  Ferguson  (1898),  55  Neb. 
565,  76  N.  W.  18;  Gaylord  v.  Neb.  Sav. 
Bank  (1898),  54  Neb.  104,  74  N.  W.  415; 
City  Nat.  Bank  v.  Thomas  (1896),  46  Neb. 
861,  65  N.  W.  895 ;  Scroggin  v,  Johnston 
(1895),  45  Neb.  714,  64  N.  W.  236; 
Palmer  Oil  Co.  v.  Blodgett  (1899),  60 
Kan.  712,  57  Pac.  947 ;  City  of  Chippewa 
Falls  V.  Hopkins  (1901),  109  Wis.  611,  85 
N.  W.  553;  Bank  of  Antigo  v.  R}an 
(1899),  105  Wis.  37, 80 N.  W.  440 ;  Pratt  o, 
Hawes  ( 1 903),  1 1 8  Wis.  603,  95  N.  W.  965 ; 
Interstate  Savings,  etc.  Ass^n  v.  Knapp 
(1898),  20  Wash.  225,  55  Pac.  48;  Jacobs 
V.  First  Nat.  Bank  (1896),  15  Wash.  358, 
46  Pac.  396;  Moore  v.  Brownfield  (1894), 
10  Wash.  439,  39  Pac.  113;  Schurtz  v, 
Colvin  (1896),  55  O.  St.  274,  45  N.  W. 
527 ;  Village  of  Chester  v.  Leonard  (1897), 
68  Conn.  495,  37  Atl.  397 ;  Tuells  v.  Torras 
(1901),  113  Ga.  691,  39  S.  E.  455.] 

1  Coles  V.  Soulsby,  21  Cal.  47,  50. 
Qln  Carpenter  v.  Chicago,  etc.  Ry.  Co. 

(1895),  7  S.  D.  584,  64  N.  W.  1120,  the 
court  said  :  "  To  establish  a  plea  of  accord 
and  satisfaction  under  the  statute,  it  must 
not  only  appear  that  there  was  an  agree- 
ment to  accept,  in  full  settlement  of  an 
obligation,  something  different  from  or 
less  than  that  to  which  one  of  the  parties 
thereto  is  entitled,  but  it  must  be  shown 
that  such  agreement  has  been  fully  ex- 
ecuted, and  the  obligation  extinguished 
by  the  creditor's  actual  acceptance  of  the 
consideration  specified  in  the  agreement 
constituting  the  accord."  See  also  Hale  v. 
Grogan  (1896),  99  Ky.  170,  35  S.  W.  282; 
Van  Houseu  v.  Broehl  (1899),  59  Neb.  48, 
80  N.  W.  260;  Long  v.  Scanlan  (1898), 
105  Ga.  424,  31  S.  E.  436;  Oil  Well  Sup- 
ply Co.  V,  Wolfe  (1894),  127  Mo.  616,  30 
S.  W.  145.] 

2  Cornell  v.  Dakin,  38  N.  Y.  253,  256. 
See  also  Styles  v.  Fuller,  101  N.  Y.  622. 


EXAMPLES  OF  NEW  MATTER.  8 IT 

provision  prohibiting  banks  from  paying  out  notes  not  received 
by  them  at  par;^  and  a  defence  founded  upon  the  plaintiff's 
failure  to  perform  a  contract  collateral  to  the  demand  set  up 
in  the  complaint,  and  upon  which  the  liability  of  the  defendant 
depended^* 


1  Codd  V.  Rathboiie,  19  N.  T.  37.  N.  W.  847 ;  Smith  v.  Continental  Ins.  Co. 

2  Blethen  v.  Blake,  44  Cal.  117;  and  (1899),  108  la.  382,  79  N.  W.  129;  Latimer 
the  defence  of  irregularity  on  the  part  of  v.  Woodmen  (1901),  62  S.  C.  145,  40  8.  K. 
the  arbitrators  in  an  action  upon  an  award,  1 55. 

Day  i\  Hammond,  57  N.  Y.  479,  484.  Consent  and  connivance  in  action  for 

criminal  conversation:  Morning  v.  Long 

inefenees  ofXew  Matter.  (1399)^  IO9  la.  288,  80  N.  W.  390. 

The  following  defences    have    been  Contract    limiting    liability:    Register 

held  to  be  new  matter:  Printing  Co.  v.  Willis  (1894),  57  Minn.  93, 

Actof  God:  Pengrai;.  Wheeler  (1893),  58N.  W.825;  Michalitschke  Bros.  &.  Wells, 

24  Ore.  532,  34  Pac.  354:  Chicago,  R.  L  &  Fargo  &  Co.  (1897).  118  Cal.  683,  50  Pac. 

Pac.  Ry.  Co.  v.  Shaw  (1901),  63  Neb.  380,  847;  Kansas  City,  etc.  R.  R.  Co.  v.  Pace 

88  N.  W.  508.  (IdOl),  69  Ark.  256,  63  S.  W.  62. 

Alteration    of  instrument :   Mozley    v.  Contributory  negligence :  Hughes  v.  Chi- 

Reagan  (1899),  109  Ga.  182,  34  S.  E.  310;  cago  &  Alton  R.  R.  Co.  (1894),  127  Mo. 

Ninman  v.  8nhr  (1895),  91  Wis.  392,  64  447,  30  S.  W.  127  ;  McFarland  v.  Mo.  Pac. 

N.  W.  1035;  Maguirev.£ichmeier(1899),  Ry.  Ca  (1894),  125  Mo.  253,  28  S.  W. 

109   la.    301,  80  N.   W.  395;    Wall  v.  590;  Hill  1;.  Meyer  Bros.  Drag  Co.  (1897), 

Master's   Ex'rs  (1901),  Ky.,  63    S.   W.  140  Mo.  433,  41  S.  W.  909;  Loaisville  & 

432.  Nashville  R.  R.  Co.  v.  Copas  (1894),  95 

Assumption  of  risk:  Nicholaos  v.  Chi-  Ky.  460,  26  S.  W.  179    (even  where  the 

cago,  etc.  Ry.  Co.  (1894),  90  la.  85,  57  petition  negatives  it);  Hanter  v.  Grande 

N.  W.  694;  Faulkner  v.  Mammoth  Min.  Ronde  Lumber  Co.  (1901),  39  Ore.  448,  65 

Co.    (1901),  23   Utah,  437,  66  Pac.  799;  Pac.  598;  Martin  v.  Railway  Co.  (1897), 

Dorsett  v.  Qement-Roas  Mfg.  Co.  (1902),  51  S.  C.  150.  28  S.  £.  803;  Ford  v.  Chi- 

131  N.  C.  254,  42  S.  £.  612.  cago,  etc.  R.  R.  Co.   (1898),  106  la.  85,  75 

Bona  fides :  Maxwell  v.  Foster  (1902),  N.  W.  650 ;  Willis  v.  City  of  Perry  ( 1894), 

64  8.  C.  1,  41  8.  E.  776.  92  la.  297,  60  N.  W.  727  ;  Union  Stock 

Champerty:  Disbrowo.  Board  of  Snper-  Yards  Co.  v.  Conoyer  (1893),  38  Neb.  488, 

Tisors  (1903),  119  la.  538,  93  N.  W.  585;  56  N.  W.  1081;   Ohlweiler  u.  Lohmann 

Potter  w.  Ajax  Min.  Co.  (1900),  22  Utah,  (1894),  88  Wis.  75,  59  N.  W.  678;  HoUand 

273,  61  Pac.  999 ;  Croco  v.  Oregon  8hort  v,  Oregon  Short  Line  R.  R.  Co.  (1903),  — 

Line  Co.  (1898),  18  Utah,  311,  54  Pac.  Utah,—,  72  Pac.  940. 

985.  Bat  where  contributory  negligence  is 

Collateral  security  held    by  plaintiff:  negatived  in  the  complaint  the  issue  is 

Flint  r.  Nelson  (1894),  10  Utah,  261,37  raised  by  a  general  denial:  Denver,  etc. 

Pac.  479.  R.  R.Co.  ».  Smock  (1897),  23  Colo.  456, 

Compromise:  Pullins'  Adm'r  ».  Smith  48  Pac.  681 ;  Long  v.  Railway  Co.  (1897), 

(1899),  106  Ky.  418,  50  S.  W.  833.  50  S.  C.  49,  27  S.  E.  531.     Contra,  Louis- 

C^mdition  or  exception  in  contract :  Rail-  ville    &   Nashville    R.    R.   Co.  v.  Copas 

way  Officials,  etc.  Ass'n  v.  Drnmmond  (1894),  95  Ky.  460,  26  8.  W.  179. 

(1898),  56  Neb.  235,  76  N.  W.  562;  Farm-  A  general  averment  of    contributory 

ers',  etc  Ins.  Co.  v.  Wiard  (1899),  59  Neb.  negligence  is  sufficient :    Cogdell  v.  Wil- 

451,  81  N.  W.  312 ;  Johnston   v.  North-  mington,  etc.  R.  R.  Co.  (1902),  130   N.  C. 

western  Live  Stock  Ins.  Co.  (1896),  94  319,  41  8.  E.  541 ;  Chesapeake  &  Ohio  Ry. 

Wis.  117, 68  N.  W.868 ;  Farmers',  etc  Ins.  Co.  ».  Smith  (1897),  101  Ky.  104. 42  S.  W. 

Co.  V.Peterson  (1896),  47  Neb.  747,  66  538.    But  see  Cogdell  v,  Wilmington  & 

52 
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§  589.  *  713.    Statute  of  Limitatioiis.     Different  rules  preTul 
in  the  different  States  in  respect  to  pleading  the  Statute  of 


W.  R.R.  Co.  (1908),  132  N.  C.  852, 44  S.  E. 
618. 

Corporation  by4aw:  Angler  v.  Equitable 
Bldg.  Ass'n  (1899),  109  Ga.  625, 35  S.  £.  64. 

Custom  :  Eller  v.  Loomis  (1898),  106 
la.  276,  76  N.  W.  686. 

Damages  sustained  by  defendant :  Har- 
rington V.  Foley  (1899),  108  la.  287,  79 
N.  W.  64. 

Defect  in  registration  of  official  bond: 
Warren  v.  Boyd  (1897),  120  N.  C.  56,  26 
S.  E.  700. 

Double  agency :  Childs  v.  Ptomey  (1895), 
17  Mont.  502,  43  Pac.  714. 

Facts  suspending  operation  of  statute : 
West  V.  Bishop  (1900),  110  la.  410,  81 
N.  W.  696. 

Failure  to  save  insured  goods :  Davis  v. 
Matual  Fire  Ins.  Co.  (1895),  96  la.  70,  64 
N.  W.  687. 

Fire  set  by  insured :  Corkery  ».  Security 
Ins.  Co.  (1896),  99  la.  382,  68  N.  W.  792; 
Heidenreich  v.  Aetna  Ins.  Co.  (1894),  26 
Ore.  70,  37  Pac.  64. 

Forfeiture :  Power  v,  Sla  (1900),  24  Mont. 
243,  61  Pac.  468;  Pickett  v.  Fidelity  Co. 
(1901),  60  S.  C.  477,38  S.  E.  160;  Bishop 
V.  Baisley  (1895),  28  Ore.  119,  41  Pac.  937. 

Injury  by  fellow  seroant :  Laying  r.  Mt. 
Shasta  Mineral  Spring  Co.  (1901),  135 
Cal.  141,  67  Pac.  48,  citing  numerous 
cases:  Peters  v.  McKay  (1902),  136  CaL 
73,  68  Pac.  478;  Bowling  Green  Stone 
Co.  V.  Capshaw  (1901),  Ky.,  64  S.  W.507. 
See  also  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Oyster  (1899),  58  Neb.  1,  78  N.  W.  359. 
But  in  Missouri  it  is  held  that  this  defence 
may  be  shown  under  a  general  denial : 
Kaminski  v.  Tudor  Iron  Works  (1902),  167 
Mo.  462,  67  S.  W.  221.  So  in  Wilson  v. 
Railway  Co.  (1897),  51  S.  C.  79,  28  S.  E.  91- 

Laches:  Gay  v.  Havermale  (1902),  27 
Wash.  390,  67  Pac.  804 ;  Town  of  Fairplay 
V.  Board  of  Comm'rs  (1901 ),  29  Colo.  57, 67 
Pac.  152;  French  v.  Woodruff  (1898),  25 
Colo.  339,  54  Pac.  1015.  It  was  held  in 
Wagner  v.  Sanders  (1901),  62  S.  C.  73,39 
S.  E.  950,  that  laches  might  be  set  up  by 
the  court  without  being  pleaded  by  the 
defendant. 

Liquidation  :  Kirkland  v.  Dryfus 
(1897),  103  Ga.  127,  29  S.  B.  612. 


Misnomer  of  defendant:  Bird  r.  St. 
John's  EpisooiMil  Church  (1899),  154  lad. 
138,  56  N.  E.  129. 

Non^natrporation :  Brady  r.  Nat.  Supply 
Co.  (1901),  64  O.  St.  267,  60  N.  E.  2ia 

Privilege :  Gilman  r.  McClatchy  (1896), 
111  Cal.  606,  44  Pac  241. 

Ratification  of  altered  eontrad:  Erick- 
son  v.  First  Nat  Bank  (1895),  44  Xeb. 
622,  62  N.  W.  1078. 

Release:  Riven  v.  Blom  (1901),  163 
Mo.  442,  63  S.  W.  812 ;  Frank  r.  Cobbu 
(1897),  20  Mont  168,  50  Pac  423 ;  Hale  c 
Gzogan  (1896),  99  Ky.  170,  35  S.  W.  SS2. 

Rescission:  Kennedy  v.  School  Diit 
(1898),  20  Wash.  399,  55  Pac  567. 

Security  held  by  plaintiff  in  an  acdim 
by  creditor's  bill:  O'Brien  r.  Stamback 
(1897),  101  la.  40,  69  N.  W.  1133. 

Settlement:  Hnlbert  v.  New  Nonpareil 
Co.  (1900),  111  la.  490,  82  N.  W.  928. 

Statute  of  frauds :  Hillhonae  v.  Jea- 
ning8(1901),  60S.  C.373,  38  &  E.  599; 
Abba  V.  Smyth  (1899),  21  Utah,  109,  59 
Pac.  756;  Bean  v.  Lamprey  (1901),  62 
Minn.  320,  84  N.  W.  1016;  iTcnonr. 
Cirkel  (1894),  56  Minn.  299,  57  N.  W.  800; 
Tynon  v.  I^espain  (1896),  22  Colo.  240, 43 
Pac  1089;  Crane  v,  Powell  (1893;,  139 
N.  T.  379,  34  N.  E.  911;  Mattbewi  r. 
Matthews  (1897).  154  N.  Y.  288, 48  K.  E. 
531 ;  Sanger  v.  French  (1898),  157  N.  T. 
213,  51  N.  £.  979 ;  St  Lonia,  etc  Ry.  Ox 
V.  Hall  (1903),  —  Ark.  — .  74  S.  W.  298; 
Thomaa  v.  Churchill  (1896),  48  Neb.  266^ 
67  N.  W.  182.  Unless  the  deliendttt 
raises  the  defence  of  the  statnle  of  fiaads 
by  answer  or  demurrer,  be  waivM  it: 
Crane  v.  Powell  (1893),  139  N.  Y.  379,3* 
N.  E.  911 ;  Tift  v.  Wight  &  WeaSoaky  C<l 
(1901),  113  Ga.  681,39  S.  E.  508;  Wi»- 
man  v,  Thompson  (1895),  94  la.  607,  (3 
N.  W.  346. 

Statuttfry  bars:  McCann  v.  Pnait 
(1893),  100  Cal.  547,35  Pac  158;  Fucher 
V.  Metropolitan  Life  Ins.  Co.  (1901),  167 
N.  Y.  178,  60  N.  E.  431. 

Subrogation:  Hunter  p.  Hunter (1900). 
58  S.  C.  382,  36  S.  £.  743. 

Suicide:  Latimer  i«.  Woodmen (1901), 
62  S.  C.  145,  40S.  E.  155. 

Ultra  Vires :  Lewis  r.  Oyde  &  S.  Ga 
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Limitations.  In  some,  by  reason  of  an  express  provision  of 
their  codes,  the  defence  must  always  be  specially  set  up  in  the 
answer,  and  can  never  be  raised  by  demurrer,  even  though  the 
averments  of  the  complaint  should  show  that  the  cause  of  action 
is  barred.^  In  others  it  rns^j  alwavs  be  ta^^^i  ^^  van  fag  a  nf  Vy 
demurrer jwhenever  the  corpplajnt  or  petition  flif^^^Qft^**  '^  fi^nRA 
of  action  which  agpears  to  be  barred  by  tha  wtAtnt^.^    The  courts 

(1903),  — N.  C.  — -,  44  S.  E.  666;  Ferst's  63  Neb.  801,  89  N.  W.  269;  Lowe  v.  Rilej 

Sons  V.  Bank  of  WajcroBs  (1900),  111  Ga.  (1898),  57  Neb.  252,  77  N.  W.  758. 

229,  36  S.  K.  773 ;  Hart  v.  Phenix  Ins.  Co.  The  sufficiency  of  the  petition  is  not  a 

(1901),  113  Ga.  859,  39  S    £.304;  Citi-  test  of  jurisdiction:   Drjden  v.  Parrotte 

sens  State  Bank  v.  Pence  (1900),  59  Neb.  (1901),  61  Neb.  339,  85  N.  W.  287;  Win- 

579,  81  N.  W.  623;  Lewis  v.  Clyde  S.  S.  ningham  v,  Tmeblood  (1899),  149  Mo. 

Co.  (1902),  131  N.  C.  652,  42  S.  E.  969;  572,  51  8.  W.  399.;] 

United  States  Mortgage  Co.  i;.  McClore  Work  done  by  member  of  family  in  an 

(1902), 42  Ore.  190,  70Fac.  543.  action  for  work  and  labor:   Schroeder  v. 

Undue    Influence:     Kelly  v.  Perranlt  Schroeder  (1903),  —  la.  — ^  93  N.  W.  78. 

(1897),  Idaho,  48  Pac.  45.  ^  [Satterlund  v.  Beal  (1903),  —  N.  D. 

UnreasonaUenesB  of  ordinance:    Blue-  — ,  95  N.  W.  518.] 

dom  V.  Mo.  Pac.  Ry.  Co.  (1893),  121  Mo.  >  [Everett  v.  OXeary  (1903),  — Minn. 

258,  25  S.  W.  943.  — ,  95  N.  W.  901 ;  Green's  Adm'r  r.  Ir- 

Waiver:   Rasmnssen  r.  Levin  (1901),  vine  (1902),  Ey.,  66  S.  W.  278;  Motes  v. 

28  Colo.  448,  65  Pac  94;   Swearingen  v,  Gila  Valley,  etc.  Ry.  Co.  (1902),  Ariz., 

Lahner  (1894),  93  la.  147,  61  N.  W.  431;  68  Pac.  532;  Wagener  v,  Boyce  (1898), 

McCoy  V.  Iowa  Ins.  Co.  (1898),  107  la.  80,  Ariz.,  52    Pac.   1122;    Smith   v.  Martin 

77  N.  W.  529;  Kahler  v.  Iowa,  etc  Ins.  (1901),  135  Cal.  247,  67  Pac.  779;  Bliss 

Co.  (1898),  106  la.  380,  76  N.  W.  734.  v.  Sueath   (1898),  119  Cal.  526,  51   Pac 

Want  of  fundi:  Netzer  v.  Crookston  848;  Fnllerton  v.  Bailey  (1898),  17  Utah, 
Citv  (1894),  59  Minn.  244.  61  N.  W.  21 ;  85,  53  Pac  1020;  Smith  v.  Day  (1901),  39 
McNoltyv.  City  of  New  York  (1901),  168  Ore.  531,  65  Pac.  1055;  Pass  v.  Pass 
N.  Y.  117.  61  N.  E.  Ill;  HpUings  v,  (1896),  98  Ga.  791,  25  S.  E.  752;  Cow- 
Bankers'  Union  (1902),  63  S.  C.  192,  41  hick  v.  Shingle  (1894),  5  Wyo.  87,  37 
8.  E.  90.  Pac  689 ;  Huckelbridge  v,  Atchison,  etc 

Want  of  jurisdiction  :  Johnson  v.  Det-  Ry.  Co.  (1903),  —  Kan.  —,71  Pac.  814 ; 

rick  (1899),  152  Mo.  243,  53  8.  W.  891;  Lewis  v.  Daucan  (1903),  66  Kan.  306,  71 

Kahnv.  Southern  Bldg.Ass'n  (1902),  115  Pac  577;    Best  v.  Zntavem  (1898),  53 

Ga.  459,  41  S.  £.  648 ;  Kyd  v.  Exchange  Neb.  604,  74  N.  W.  64 ;  Missouri  Pac.  Ry. 

Bank  (1898),  56  Neb.  557,  75  N.  W.  524  ;  Co.  v.  Hemingway  (1902),  63  Neb.  610, 88 

Herbert  v.  Wortendyke  (1896).  49  Neb*  N.   W.  673;  Osborn  v.  Portsmouth  Nat. 

182,  68  N.  W.   350;    Burlington    Relief  Bank  (1899),  61  0.  St.  427,  56  N.  E.  197. 

I>ep^t  V.  Moore  (1897),  52  Neb.  719,  73  But  a  general  demurrer  on  the  ground 

N.  W.  15;  Hurlbnrt  v.  Palmer  (1894),  39  that  no  cause  of  action  is  stated  will  not 

Neb.  158, 57  N.  W.  1019 ;  Anheuser-Busch  raise  the  issue :  Fullerton  v.  Bailey  (1 898), 

Brewing  Ass'n  v,  Peterson  (1894),  41  Neb.  17  Utah,  85,  53  Pac  1020;  Bliss  v.  Sneath 

897,  60  N.  W.  373 ;  Eel  River  R.  R.  Co.  r.  (1898),  119  Cal.  526,  51  Pac.  848 ;  Board 

Stateexre/.  (1895),  143  Ind.  231,42N.E.  v.  First  Presbyterian  Church  (1898),  19 

617.  Wash.  455,  53  Pac  671 ;  Joergenson  r. 

Objection  to  the  jurisdiction  may  be  Joergenson  (1902),  28  Wash.  477,  68  Pac. 

raised    by    answer    in    connection    with  913.     Contra^  Cowhick  o.  Shingle  (1894), 

matters  in  bar :  Herbert  v,  Wortendyke  6  Wyo.  87,  37  Pac  689 ;  Eayrs  v,  Nason 

(1896),  49  Neb.  182,  68  N.  W.  350;  Baker  (1898),  54  Neb.  143,  74  N.  W.  408. 

r.  Union  Stock  Yards  Nat.  Bank  (1902),  In  ruling  upon   a   demurrer  on   the 
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of  still  other  States  occupy  a  middle  ground  between  these  ex- 
tremes. If  the  provisions  of  the  statute  relied  on  are  not  abso- 
lute, but  contain  exceptions  or  provisos  within  which  the  case 
could  possibly  fall,  and  which  might,  therefore,  prevent  the  bar 
of  the  statute  from  applying  to  the  cause  of  action,  the  demurrer 
is  never  proper,  because,  although  not  so  alleged,  the  case  might 
come  within  the  exception  or  proviso:  the  answer  is  then  the 
only  mode  of  presenting  the  defence.  But  if  the  particular 
provisions  of  the  statute  are  absolute,  and  contain  no  such 
exceptions  or  provisos  within  which  the  case  could  possibly 
fall,  a  demurrer  may  be  interposed  when  the  objection  appears 
upon  the  face  of  the  plaintiff's  pleading;  but  if  it  does  not  so 
appear,  the  defence  must  be  set  up  by  answer. 

§  590.  *  714.  Same  Snbjeot.  In  New  York  the  rule  is  set- 
tled, and  applied  to  all  actions  whether  legal  or  equitable,  that 
the  effect  of  the  Statute  of  Limitations  as  a  defence  can  only 
be  made  available  by  an  answer;  that  a  demurrer  can  under 
no  circumstances  raise  the  issue ;  ^  and  finally,  that  the  defence 
is  new  matter.^  In  Indiana,  if  the  provision  of  the  statute  in- 
voked contains  no  exceptions  or  provisos,  and  it  appears  on  the 
face  of  the  complaint  that  the  cause  of  action  is  barred,  the  de- 
fendant can  demur;  but  when  there  are  exceptions  or  provisos 
in  the  operative  clause  of  the  statute  relied  upon,  the  defence 
can  only  be  set  up  by  a  special  answer,  and  cannot  be  made 


ground  that  the  actiou  is  barred  hy  the 
statute  of  limitations,  the  enquiry  must  be 
confined  to  the  face  of  the  complaint  and 
the  indorsement  of  the  sheriff  upon  the 
summons  cannot  be  considered :  Smith  v. 
Day  (1901),  39  Ore.  531,  65  Pac.  1055. 

Under  the  Wisconsin  statutes,  St., 
1898,  §§  2649,  2651,  a  demurrer  on  this 
ground  must  specifically  point  out  the 
particular  section  of  the  statute  of  limita* 
tions  relied  upon:  Whereatt  v.  Worth 
(1900),  108  Wis.  291,  84  N.  W.  441  ; 
Crowley  v.  Hicks  (1898),  98  Wis.  566,  74 
N.  W.  348.] 

1  [To  the  same  effect  see  King  v. 
Powell  (1900),  127  N.  C.  10, 37  S.  E.  62.] 

2  Sands  v.  St.  John,  36  Barb.  628; 
Baldwin  v.  Martin,  14  Abb.  Pr.  n.  b.  9. 
See  also  Deiengremel  v.  Dezengremel,  24 
Hun,  457;  Riley  v.  Corwin,  17  id.  597; 
Long  V.  Bank  of   Yanceyville,  81  N.  C. 


41;  Hyde  v.  Lamberson,  1  Idaho,  536. 
In  the  following  States,  also,  the  defence 
cannot  be  taken  by  demurrer:  in  North 
Carolina,  Guthrie  v.  Bacon,  107  N.  C  337  ; 
in  Arkansas,  St.  Louis,  I.  M.  &  S.  By.  Co. 
r.  Brown,  49  Ark.  253 ;  in  Iowa,  State  v, 
Mclntire,  58  Iowa,  572;  in  Colorado, 
Hunt  r.  Hayt,  15  Pac.  410;  Barnes  v. 
Union  Pac.  By.  Co.  (C.  C.  A.),  54  Fed. 
Bep.  87.  It  may  be  taken  by  demurrer 
in  Ohio,  Seymour  v,  Pittsburg,  C.  &  St 
L.  By.  Co.,  44  Ohio  St.  12 ;  Douglas  r. 
Corry,  46  Ohio  St.  349;  in  Missouri, 
Heffeman  v.  Howell,  90  Mo.  344 ;  in  Wis- 
consin, Tucker  p.  Lovejoy,  73  Wis.  66 ; 
in  Minnesota,  Humphrey  v.  Carpenter,  39 
Minn.  115;  in  Oregon,  Spaar  v.  McBee, 
19  Ore.  76;  Davis  v,  Davis,  20  Ore.  78; 
in  Washington,  Wilt  v.  Bachtel,  2  Wash. 
Ter.  417. 
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available  under  a  general  denial.^    Even  in  those  States  wher 
the  statute  may  be  taken  advantage  of  by  demurrer,  as  well  as 

in  all  the  others,  it  is,  when  set  up  by  answer,  new  matter,  and 
can  never  be  proved  under  a  denial,  either  general  or  special.^ 

^  Perkins  v.  Kogen,  35  Ind.  124,  141,  certain  States  by  virtae  of  express  pro- 

and  cases  cited ;  Hanna  v.  Jeffersonville,  Tisions  of  their  codes.    See  ante,  §  *  679 ; 

etc.  K.  Co.,  32  Ind.  113;  bat  see  Matlock  and  as  to  the  defence  in  actions  for  spe- 

V.  Todd,  25  Ind.  128,  which  seems  to  hold  cific  performance,  see  ante,  §  *  681.    It  is 

that  a  demarrer  is  ne^er  proper  in  legal  so  held  in  Ohio,  Hoston  v.   Craighead, 

actions,  bat  maj  be  ased  in  equitable  ac-  23  Ohio  St.  198,  209,  210;  in  Minnesota, 

tions,  according  to  the  former  practice  in  Darenport  v.   Short,  17    Minn.   24,    the 

eqait/.      See  McCollister  v,  Willey,  52  coort  saying  that  they  would  not  extend 

Ind.  382 ;  Cass  Cy.  Com'rs  v.  Adams,  76  the  rale  laid  down  in  Kennedy  r.  Wil- 

Ind.  504;  Ilevor  v.  Berick,  87  Ind.  337;  liams,  11  Minn.  314;  McArdle  p.  McArdle, 

Cook  17.  Chambers,  107  Ind.  67;  Shewal-  12  Minn.  98;   Eastman  v.  St.  Anthony's 

ter  V.  Bergman,  123  Ind.  155  ;  Medsker  v.  Falls  W.  P.  Co.,  12  Minn.  137 ;  Hoyt  v. 

Pogae,  1  Ind.  App.  197.    All  these  cases  McNeil,  13  Minn.  390;  in  Kansas,  Parker 

support  the  rule  stated  in  the  text  v.  Berry,    12    Kan.  351 ;    in  California, 

[Where,  however,  the  complaint  shows  Brennan  v.  Ford,  46  Cal.  7,  12 ;  in  Iowa, 

that  the  action  is  not  within  any  of  the  Robinson    v.    Allen,    37   Iowa,    27,    29; 

exceptions,  a  demurrer  will  lie :  Dorsey  Shearer  v.  MiUs,  35  Iowa,  499 ;  Moulton 

Mach.  Co.  V.  McCaffrey  (1894),  139  Ind.  v.  Walsh,  30  Iowa,  361 ;  Springer  u.  Clay 

545,  38  N.E.208;  Swatts  v.  Bowen  (1894),  Cy.,  35  Iowa,  241 ;  in  Nebraska,  Mills  v. 

141  Ind.  322,  40  N.  E.  1057.     Kentucky  Rice,   3  Neb.  76,  87 ;    in  Missouri    the 

follows  the  same  rule:    Brandenburg  v.  defence  can  be  proved  under  a  general 

McGnire  (1898),  105  Ky.  10,  44  S.  W.  denial,  when  tbe  action  is  for  the  recov- 

96;    Spalding    v.    St.    Joseph's     School  ery  of  land,  Bledsoe  r.  Simms,  53  Mo. 

(1899),  107  Ky.  382,  54  S.  W.  200.^  305,  307  ;  see  ante,  §  •  679;  Fairbanks  v. 

>  McKinney     v,    McKinney,  8   Ohio  Long,  91  Mo.  628;  Fulkerson  v.  Mitchell, 

St.  428;    Backus  r.  Chirk,  1  Kan.  303;  82  Mo.  13;   Bird  v.  Sellers  (Mo.  Sopr. 

Howell  V.  Howell,  15  Wis.  55,  59.    This  1893),  21  S  W.  Rep.  91 ;  so  also  in  North 

last  case  holds  that  the  defendant  may  Carolina,  Falls  of    Neuse  Man.    Co.    r. 

<femur,  although  the  Wisconsin  code  enacts  Brooks,  106  N.  C.  107;  but  the  defence 

that  "  the  objection  that  the  action  was  must  be  specially  pleaded  in  other  cases, 

not  commenced  within  the  time  limited  Orr  t;.  Rode,  101  Mo.  387 ;  Bell  v.  Clark, 

can  only  be  taken  by  answer."    R.  S.  ch.  30  Mo.  App.  224 ;  Belleville  Sav.  Bk.  v, 

138,  §  1.    The  conrt  said  that  "answer"  Winslow,  30  Fed.   Rep.  488.      See  also 

mnst  be  taken  in  its  widest  sense  of  any  Combs    v.  Watson,    32    Ohio    St.    228 ; 

defensive  pleading  including  a  demurrer.  Dutcher  v.  Dutcher,  89  Wis.  651 ;  Orton 

But  see  the  later  case  of  Tarbox  r.  Su-  v.  Noonan,  25  id.  672 ;  Heath  r.  Heath,  31 

pervisors,  34  Wis.  558,  which  expressly  id.  223  ;  Barden  v.  Columbia  Cy.  Sup.,  33 

holds  that  the  Statute  of  Limitations  can  id.  445 ;  Tarbox  v.  Adams  Cy.  Sup.,  34  id. 

onlff  be  taken  advantage  of  by  answer  in  558 ;  Ward  v.  Waters,  63  Wis.  39. 

Wisconsin.    Hartson  r.   Hardin,  40  CaL  [Hayes  v.  Lavagnino  (1898),  17  Utah, 

264.    The  rule  is  settled  in  many  States,  185,   53  Pac.  1029;  Stoddard  County  v. 

that  when  it  affirmatively  appears  on  the  Malone  (1893),   115  Mo:  508,  22   S.  W. 

lace  of  the  complaint  or  petition  that  the  469;  Hawkins  v.  Donnerberg  (1901),  40 

cause  of  action  is  barred  by  the  statute.  Ore.  97,  66  Pac.  691 ;  Battery  Park  Bank 

and  only  then,  the  defendant  may  demur;  v.  Loughran  (1898),  122 N.  C.  668, 30  S.  E. 

otherwise   he    must   plead   the   defence  17 ;  Oevermannv.Loebertmann  (1897),  68 

specially,    since    it   is    never   admissible  Minn.   162,  70  N.   W.  1084;  Easton    ?;. 

under  the  general  denial,  except  in  the  Somerville  (1900),  111  la.  164,  82  N.  W 

action  to  recover  possession  of  land  in  475;  Goring  v.  Fitzgerald  (1898),  105  la. 
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When  the  Statute  of  Limitations  of  another  State  or  country  is 
relied  upon  as  a  defence,  the  answer  must  contain  all  the  aver- 
so?,  75  N.  W.  358 ;  Jenks  r.  Lansing  may  be  shown  under  the  geneial  denial. 
Lumber  Co.  (1896),  97  la.  342,  66  N.  W.  as  going  to  controrert  plaintiff's  aDega- 
231 ;  Small  t;.  Cohen  (1897),  102  Ga.  248,  tion  of  title.  See  also  Satton  r.  Glut 
29  S.  £.  430;  Conej  v.  Home  (1894),  93  (1901),  59  S.  C.  440,  38  S.  £.  150. 
Ga.  723,  20  S.  E.  213;  Stringer  v.  The  statute  of  limitations  can  be 
Stringer  (1894),  93  Ga.  320,  20  S.  £.  242 ;  pleaded  only  as  a  defence,  but  cannot  be 
Hanna  v.  Emerson  (1895),  45  Neb.  708,  used  as  the  basis  for  flffirmatiTe  relief: 
64  N.  W.  229;  Blair  v.  Brown  (1897),  17  Johnson  v.  Wynne  (1902),  64  Kan.  139, 
VTash.  570, 50  Pac.  483 ;  MaUoy  v.  Chicago  67  Pac  549 ;  Corlett  v.  Ins.  Co.  (1699),  60 
&  Northwestern  Ti.  R.  Co.  (1901),  109  Kan.  134,  55  Pac.  844. 
Wis.  29,  85  N.  W.  130 ;  Wallber  v.  Wil-  Where  an  answer  pleads  a  twenty- 
Hams  (1903),  —  Wis.  ~,  93  N.  W.  47.  year  statute  of  limitations  and  a  fifteeo- 

A  mere  averment  in  the  answer  that  year  statute  is    in    fact   applicable,  the 

the  action  did  not  accrue  within  the  time  answer  will  be  held  good  as  a  plea  of  the 

limited  by  the  statute  of  limitations  is  not  fifteen-year  statute :  Waymire  v.  Waymire 

sufficient:  Dufrene  v.  Anderson  (1903),  ~  (1895),  144  Ind.  329,  43  N.  E.  267. 

Neb.  — ,  93  N.   W.  139 ;    Pinkham    v.  "  When  any  statute  of  limitations  is 

Pinkham  (1901),  61  Neb.  336,  85  N.  W.  pleaded  as  a  defence,  if  the  facto  bringtfae 

285 ;  Scroggin  v,  Nat.  Lumber  Co.  (1894),  case  within  any  of  the  exceptions  to  the 

41  Neb.  195,  59  N.  W.  548  ;  Jenks  v.  Lan-  statute,  they  may  be  set  up  in  the  rc^y. 

sing  Lumber  Co.  (1896),  97  la.  342,  66  This  is  the  proper  practice :"  State  er  r«2. 

N.  W.  231  ;  Lassiter  ».  Roper  (1894),  114  v.  Parsons  (1896),  147  Ind.  579,47  N.  K 17. 

N.  C.  17.  18  S.  E.  946;  Heyer  u.  Riven-  Ordinarily  a  third  party  may  not  m- 

bark  (1901),  128  N.  C.  270,  38  8.  E.  875  ;  terpose  the  defence  of  the  statute:  PIubi- 

Murray  v.Barden  (1903),  132  N.C.  136,43  mer,  Perry  &  Co.  r.  Rohman  (1900),  61 

S.  E.  600.  Neb.  61,  84  N.  W.  600. 

But  objection  to  an  insufficient  plea  In  Corbey  v.  Rogers  (1898),  153  lod. 

may  be  waived  :  McDonald  t^.  Bice  (1901),  169,  52  N.  £.  748,  it  was  held  that  in  aa 

113  la.  44,  84  N.  W.  985;    Kinkead  v.  action  to  foreclose  a  mortgage,  defendant 

Holmes,  etc.  Co.  (1901),  24  Wash.  216,  64  must  aver  facts  showing  that  he  has  soch 

Pac.  157.                        *  an  interest  in  the  real  estate  as  entitka 

On  the  other  hand,  it  is  held  in  some  him  to  plead  the  statute.    See  also  Lincola 

States  that  such  an  averment,  although  a  Mortgage  &  Trust  Co.  v.  Parker  (1902),  65 

mere    conclusion,    is  sufficient:    Lilly  v.  Kan.  819, 70  Pac  892  (in  case  of  demurrer). 

Farmers'  Nat.  Bank  (1900),  Ky.,  56  S.  W.  The  defence  is  waived  if  raised  neitber 

722;  Snow  v.  Rich  (1900),  22  Utah,  123, 61  by  answer  nor  demurrer :  Scroggin  p.  Nat 

Pac.  336 ;  Thomas  v.  Glendinning  (1896),  Lumber  Co.  (1894),  41  Neb.  195, 59  N.  W. 

13  Utah,  47,  44  Pac.  652;  McConnell  v.  648;  Dufrene  v.  Anderson  (1903), —Neb- 

Spicker  (1901),  15  S.D.  98,87  N.  W.  574;  — ,  93  N.   W.   139;   Hardwick  e.  Ickfcf 

Searls  r.  Knapp  (1894),  6  S.  D.  325,  68  (1897),  71  Minn.  25,  73  N.  W.  519;  Gil- 

N.  W.  807.  bert  v.  Hewetson  (1900),  79  Minn.  3S6,  8S 

Bnt  see,  however,  Lloyd  t;.  Hawl  N.  W.  655;  Schmitt  r.  Uager  (1908),  SS 
(1902),  63  S.  C.  219,  41  S.  E.  312,  where  Minn.  413,  93  N.  W.  110;  In  re  Estate  of 
the  court  said  :  "It  has  been  held  in  this  ^fcMurray  (1899),  107  la.  648.  78  N.  W. 
State  that  the  statute  of  limitations  may  691 ;  Bell  v.  Rice  (1897),  50  Neb.  547,  70 
be  proved  under  the  general  denial  or  it  N.  W.  25;  Winters  r.  Means  (1897),  50 
may  be  pleaded  specifically.*'  The  rule  Neb.  209,  69  N.  W.  753 ;  Hobeon  r.  Cam- 
was  held  to  be  that  when  the  statute  is  mins  (1899),  57  Neb.  611,  78  N.  W.  293; 
relied  upon  merely  as  a  defence,  to  bar  McCormick  Harv.  Mach.  Co.  p.  Cum- 
plaintiff's  recovery,  it  must  be  specially  mins  (1899),  59  Neb.  330,  80  N.  W.  ]0t9. 
pleaded ;  but  when  it  is  relied  upon  to  The  statute  begins  to  run  from  the 
show  title  to  real  property  in  defendant,  it  time  that  the  debtor  is  subject  to  be  saed 


UNION  OF  DEFENCES. 


823 


ments  of  fact  necessary  to  bring  the  case  within  the  provisions  of 
such  foreign  enactment:  nothing  will  be  presumed  in  favor  of 
the  pleader.^ 

SECTION  FIFTH. 

THE  UNION  OF  DEFENCES   IN  THE  SAME  ANSWER. 

§  591.,  *  715.  Zntrodaotory.  All  the  Codes,  with  some  slight 
difference  in  the  language,  but  with  none  in  the  meaning  and  effect 
of  the  clause,  provide  that  the  defendant  may  set  up  in  his  answer 
as  many  defences  and  counter-claima  and  set-offs  as  he  may  have, 
whether  they  be  such  as  have  heretofore  been  denominated  legal 
or  equitable,  or  both.^  When  defences  are  thus  united,  they  must 
each  be  separately  stated,  and  refer  to  the  causes  of  action  they 
are  intended  to  answer.  I  shall,  in  the  present  section,  collect 
the  practical  rules  which  have  been  adopted  by  the  courts  in  con- 
struing this  provision,  touching  the  mode  of  pleading  different 
defences  in  one  answer. 


I.  How  the  Separate  Defences  should  be  stated. 

§  592.  *  716.  Each  Defence  muBt  be  Complete  in  itself.  The  dis- 
tinction between  partial  and  full  defences  has  already  been  pointed 
out.  Assuming  that  the  defences  are  not  intended  to  be  partial, 
each  must  of  itself  be  a  complete  answer  to  the  whole  cause  of 
action  against  which  it  is  directed,  as  perfectly  so  as  though  it 


or  from  the  time  that  the  creditor  can,  bj 
his  own  act  or  of  his  own  Tolition,  become 
entitled  to  maintain  an  action :  Winches- 
ter Turnpike  Co.  v,  Wickliffe's  Adm'r 
(1897),  100  Ky.  5fll,  38  S.  W.  866;  Os- 
borne V.  Lindstrom  (1899),  9  N.  D.  1,  81 
N.  W.  72.] 

1  Gillett  V.  Hill,  32  Iowa,  220.  See, 
as  to  the  degree  of  particnlaritj  required 
in  pleading  the  statute,  Piper  v.  Hoard, 
107  N.  Y.  67 ;  Pemberton  v,  Simmons, 
100  N.  C.  316;  Turner  w.  Shuffler,  108 
N.  C.  642 ;  Walker  ».  Laney,  27  S.  C.  150; 
Templeton  v.  Sharp  (Ky.,  Nov.,  1888), 
9  S.  W.  Rep.  507 ;  Thomas  v.  Chamber- 
lain»  39  Ohio  St.  112  ;  Paine  v.  Comstock, 
57  Wis.  159;  Smith  v.  Dragert,  60  Wis. 
139;  Rnggles  v.  Fond  du  Lac  Cy.,  63 
Wis.  205;  Meade  v.  Gilfoyle,  64  Wis.  18 ; 


Minneapolis  Harvester  Works  v.  Smith 
(Neb.  1893).  53  N.  W.  973  (statute  of 
foreign  State);  Spanish  Fork  City  v. 
Hopper  (Utah,  1891),  26  Pac.  Rep.  293 ; 
in  California,  Code  of  Civil  Procedure, 
§458. 

[^Valz  V,  First  Nat.  Bank  (1895),  96 
Ky.  543,  29  S.  W.  329;  Richardson  v. 
Mackay  (1896),  4  Okla.  328,46  Pac.  546. 
These  cases  hold  that  the  foreign  statute 
must  be  pleaded.  In  the  absence  of 
pleading  and  proof  the  foreign  statute 
will  be  presumed  the  same  as  the  domes- 
tic statute:  Mowry  u.  McQueen  (1900), 80 
Minn.  385,  83  N.  W.  348.] 

2  QHeld  in  Mengert  v.  Brinkerhoff 
(1903),  —  O.  St.  —  ,  66  N.  E.  530.  that  a 
defendant  must  plead  all  his  defences,  or 
they  are  waived.] 
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were  pleaded  alone.  It  is  not  necessary  that  eaoh  defence  sboold 
answer  the  entire  complaint  when  that  contains  two  or  more  dis- 
tinct causes  of  action,  because  these  causes  of  action  may  depend 
upon  separate  circumstances,  and  demand  separate  answers.  If 
a  defence,  however,  is  addressed  to  the  whole  complaint,  as  sach, 
it  must  completely  controvert  the  whole.^  The  rule,  as  stated  in 
its  general  form,  is,  that  each  defence  must  be  sufficient  in  itself, 
in  its  material  allegations  or  its  denials,  to  constitute  an  answer 
to  the  cause  or  causes  of  action  against  which  it  is  directed,  and 
thus  to  defeat  a  recovery  thereon.*  This  proposition  refers  to  the 
substance  of  the  defence.  In  reference  to  the  form  and  maimer 
of  stating  this  substance,  it  must,  either  by  actual  statement  in 
full,  or  by  a  proper  reference  to  and  adoption  of  matter  in 
another  defence  found  in  the  same  answer,  contain  averments 
of  all  the  material  facts  or  denials  which  together  make  up  the 
defence.  Each  must  in  its  composition  be  complete,  sufficient, 
and  full;  it  must  stand  upon  its  own  allegations:  it  cannot 
be  aided,  nor  its  imperfect  and  partial  statements  helped  out,  by 
matter  found  in  another  defence,  unless  such  matter  is  expressly 
referred  to,  and  in  an  express  manner  adopted  or  borrowed  from 
that  other,  and  made  a  part  of  itself.  The  reference,  however,  to 
the  former  defence,  and  the  adoption  of  its  matter,  if  permitted 
at  all,  must  be  express ;  for  otherwise  the  allegations  of  one  can- 
not be  ti-eated  as  incorporated  in  or  helping  out  those  of  another. 
This  rule  is  well  settled  by  the  authorities,  although  often  disre- 
garded in  practice.^    If  the  defence  is  professedly  a  partial  one, 

1  [[Walker  v.  Walker  (1897),  150  Ind.  tains  separate  defences,  each  defence  mast 

317,  50  N.  £.  68.[]  be  sufficient  in  itself:   it  cannot  be  aided 

^  [[The  code  requirement  that  each  de-  bj  matter  in  another  defence.     If  wx 

fence  must  be  distinctly  stated  in  a  sepa-  thus  complete  and  sufficient^  it  is  demnr- 

rate  paragraph  is  substantial  as  well  as  rable."      Defences  should  be  aeparatelT 

formid:  Taylor  v.  Purcell  (1894),  60  Ark.  stated  and  numbered:  but  a  faQore  lo 

606,  31  S.  W.  567.^1  comply  with  this  rule  can  only  be  takea 

*  Baldwin  v.  U.  S.  Tel.  Co.,  54  Barb,  advantage  of  by  a  motion  to  correct;  if 

505,  517:  '*By  the  well-settled  rules  of  such  motion  is  not  made,  the  objecdoo  it 

pleading,  each  answer  [defence]  must  of  waived.    Truitt  v.   Baird,   12   Kan.  4S0. 

itself  be  a  complete  answer  to  the  whole  423.    Each  defence  must  be  ootoplcce  in 

complaint,  as  perfectly  so  as  if  it  stood  itself,  and  cannot  be  aided  by  lefereace 

alone.      Unless    it,   in  terms,  adopts  or  to  the  allegations  in  another.  Potter  r. 

refers  to  the  matter  contained  in  some  Earnest,  45  Ind.  416;  Mason  r.  Westoa, 

other  answer,   it    must    be   tested  as  a  29  Ind.  561 ;  Day  v.  Vallette.  25  LmL  4S  ; 

pleading  alone  by  the  matter  itself  con-  Leabo  v.  Detrick,  18  Ind.  414 ;  Xat.  Bk. 

tains."     Kat.   Bk.  of  Mich.  t;.  Green,  33  of  Mich.  v.  Green,  33  Iowa,  140;  Koarr  r. 

Iowa,  140,  144 :  "  When  the  answer  con-  Conaway,  42  Ind.  260,  264.    See  also,  as 
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the  foregoing  rule  applies  only  so  far  as  respects  the  manner  and 
form  of  stating  the  facts.  In  a  partial  as  well  as  in  a  full  defence, 
the  averments  cannot  be  aided  by  matter  found  in  another  de- 
fence, unless  the  same  is  expressly  referred  to  and  adopted.^  It 
should  be  observed  also,  that  in  the  case  of  answers  containing 
several  defences,  as  well  as  of  complaints  containing  several 
causes  of  action,  certain  allegations  may  be  introductory,  not 
forming  a  portion  of  either  defence  in  particular,  but  belong- 
ing alike  to  all,  so  that  they  should  be  once  made  at  the  com- 
mencement of  the  answer  before  any  one  of  the  separate  defences 
is  stated.^ 

§  593.  *  717.  Suggested  Method  of  Pleading  Specifio  Denials. 
Common-Law  Theory.  In  this  connection  I  shall  offer  a  few  sug- 
gestions in  reference  to  the  proper  mode  of  pleading  specific 
denials ;  a  mode  which  is  perhaps  not  in  terms  prescribed  by  the 
codes,  but  which  is,  I  think,  plainly  included  within  the  spirit  of 
the  statutory  requirements,  and  which,  if  universally  adopted, 
would  do  much  to  perfect  the  practical  workings  of  the  theory 
which  lies  at  the  foundation  of  the  reformed  procedure.     The 

to  completeness  of  each  defence,  Frazer  Statements  made  in  one  defence  in  a 
V.  Frazer,  70  Ind.  41 1 ;  Lash  v.  Rendell,  verified  pleading  cannot  be  used  as  evi* 
72  Ind.  475 ;  and  additional  cases  cited,  dence  against  the  party  upon  issues  ten- 
ante,  under  §  *  608 ;  as  to  effect  of  a  de-  dered  bjr  other  defences :  McDonald  v, 
fence  pleaded  to  one  of  two  separate  causes  Southern  Cal.  R.  R.  Co.  (1894),  101  CaL 
of  action,  see  Musser  v.  Crum,  48  Iowa,  52.  206, 35  Pac.643.  But  see  Hopkins  k.  Dipert 
[But  several  breaches  of  wnrranty  by  (1902),  11  Okl.  630,  69  Pac.  883,  where 
the  insured  do  not  constitute  separate  de-  the  court  said :  "  When  a  general  denial 
fences,  and  should  all  be  pleaided  as  a  is  sufficient  to  entitle  a  party  to  make  a 
single  defence :  Hennessy  v.  Metropolitan  complete  defence  to  an  action,  it  is  not 
Life  Ins.  Co.  (1902),  74  Conn.  699,  52  AtL  good  practice  to  attempt  to  set  up  a  state 
490.  The  same  is  true  where  the  defence  of  facts  on  defence  by  way  of  a  second 
consists  of  a  series  of  acts  which  together  count,  which  can  be  proved  under  the  gen- 
constitute  one  transaction:  Hovland  v,  eral  denial;  and  unless  such  second  de- 
Burrows  (1893),  38  Neb.  119,  56  N.  W.  fence  does  contain  averments  of  facts 
800. 3  which  cannot  be  proven  under  the  general 
1  QTacksonr.  School  District  (1900),  110  denial,  and  which  amount  to  a  defence,  it 
la.  313,  81  N.  W.  596;  Douglass  v.  lus.  does  not  state  facts  sufficient  to  constitute 
Co.  (1893),  138  N.  Y.  209,  33  N.  E.  938;  a  defence  to  the  action,  and  a  demurrer 
Simonds  v.  East  Windsor  Elec.  Ry.  Co.  thereto  should  be  sustained."  Where 
(1900),  73  Conn.  513,  48  Atl.  210 ;  Weston  separate  defences  are  not  separately  stated 
V.  Estey  (18%),  22  Colo.  334,  45  Pac.  the  remedy  is  by  motion:  Seaton  r. 
367 ;  Barman  v.  Harman  (1899),  54  S.  C.  Grimm  (1899),  110  la.  145,  81  N.  W.  225. 
100,  31  S.  E.  881,  quoting  the  text ;  Gil-  And  an  insufficient  separate  defence  may 
reath  v.  Furroan  (1900),  57  S.  C.  289,  35  be  stricken  out  on  motion :  Harman  v. 
S.  E.  516;  Hindman  v.  Edgar  (1888),  24  Harman  (1899),  54  S.  C.  100,  31  S.  E. 
Ore.   581,  17  Pac.  862;  Pate  v.  Allison  881] 

(1901),  114  Ga.  651,  40  S.  E.  715  (holding  '^  [jGardner  r.  McWilliams  (1902),  42 

that  words  of  reference  are  ineffectual).  Cre.  14,  69  Pac  91 5.] 
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advocates  of  the  common-law  pleading  have  never  ceased  to  nrge 
that  it  served  to  bring  out  and  present  to  the  jury  for  their  de- 
cision a  single  issue^  —  the  affirmation  and  negation  of  a  single 
fact,  the  verdict  upon  which  determined  the  entire  controversy. 
This  theory  is  certainly  very  beautiful.     We  know,  however,  that 
in  practice  the  results  were  far  different.     Instead  of  this  single 
issue,  in  the  actions  of  assumpsit,  of  debt  on  simple  contract,  and 
of  trover,  the  general  issue  had  come  to  be  almost  the  only  an- 
swer used,  and  under  it  nearly  every  possible  defence  was  admis- 
Bible.     This  evil  produced  the  reform  of  1834  in  England.     That 
i*eform  consisted  in  limiting  the  effect  of  the  general  issue  in 
respect  of  the  defences  which  could  be  admitted  under  it*    All 
matters  in  confession  and  avoidance  were  required  to  be  specially 
pleaded ;  and  many  of  the  matters  stated  in  the  declaration,  which 
went  to  make  up  the  cause  of  action,  were  required  to  be  spe- 
cifically denied  by  a  separate  traverse  to  each.    To  illustrate:  In 
the  action  of  assumpsit,  if  the  contract  sued  on   was   express, 
the  general  issue  of  non-assumpsit  only  denied  the  making  of  the 
contract,  the  promise ;  if  it  was  implied,  the  same  general  issue 
only  denied  the  existence  of  the  facts  from  which  the  promue 
would  by  law  be  inferred.     If  the  defendant  desired  to  deny  the 
alleged  breach,  he  was  obliged  to  do  so  by  a  separate  specific 
denial,  or  '^  special  traverse  "  as  it  was  called.     In  this  manner 
the  issues  were  made  and  kept  single ;  at  least,  if  there  were 
several  issues  formed  by  the  various  traverses  and  pleas  com- 
prised in  the  same  answer,  each  was  single,  —  the  affirmation  and 
negation  of  one  material,  issuable  fact.     Each  ^*  special  traver^*' 
Was  a  distinct  plea  by  itself,  and  denied  some  averment  in  the 
declaration  which  was  necessary  to  the  maintenance  of  the  action* 
so  that,  if  the  defendant  was  successful  on  any  one  traverse,  be 
defeated  the  entire  recovery  in  respect  to  that  cause  of  action. 
This  great  reform  undoubtedly  restored  the  common-law  Sjrst^ni 
of  pleading  somewhat  to  its  original  theory. 

§  594.  *  718.  Objections  to  the  Code  Answered.  While  a  sim- 
ilar condition  of  affairs  was  existing  in  this  countiy,  the  Reformed 
American  Procedure  was  introduced  with  its  radical  changes,  its 
complete  departure  from  the  ancient  notions.  Enemies  of  the 
system,  both  on  the  bench  and  at  the  bar,  have  constantly  reiter- 
ated the  objection  that  it  made  no  provision  for  the  development 
through  the  means  of  pleading,  and  for  the  presentation  to  joiieSi 
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of  single  and  separate  issues  of  fact.  No  objection  could  be  more 
grossly  unfounded.  The  common-law  methods,  as  wrought  out 
by  the  courts,  had  certainly  and  notoriously  failed  to  produco 
that  desired  result ;  and  these  objectors,  when  they  assailed  the 
code  and  compared  it  with  the  former  system,  obstinately  shut 
their  eyes  to  what  that  system  actually  did  in  its  every -day  work- 
ing, and  only  repeated  what  the  theorists  asserted  that  it  might 
to  do.  If  the  spirit  and  design  of  the  code,  as  clearly  shown 
through  all  of  its  impoi-tant  clauses  and  sections,  were  accepted 
and  carried  out  by  the  courts  and  the  profession,  and  if  its  plain 
requirements  were  obeyed  to  the  full  extent  of  their  meaning,  the 
very  same  beneficial  results  attained  in  England  by  the  legislation 
and  judicial  action  of  1834  would  be  accomplished  wherever  the 
new  procedure  has  been  established. 

§  595.  *  719.  Same  Sabjeot.  It  seems  to  me  to  be  the  evident 
purpose  of  the  codes  that  all  issues  of  fact  should  be  separated 
and  made  single ;  and  that,  if  such  a  practice  has  not  yet  been 
generally  attained,  it  is  because  the  rules  prescribed  by  the  statute 
have  been  violated  or  ignored;  in  short,  the  fault  cannot  be 
charged  to  the  system  itself.  The  codes  expressly  prescribe  that 
each  defence  must  be  separate  and  distinct,  and  must  be  so 
pleaded.  In  respect  to  defences  of  new  matter,  this  requirement 
is  as  precise  and  exacting  as  any  rule  of  the  common  law.^  It  is 
the  duty  of  courts  to  insist  upon  a  compliance  with  this  statutory 
regulation,  if  juries  are  to  be  at  all  aided  in  their  labors  by  the 
issues  as  presented  upon  the  records.  To  combine  a  defence  of 
accord  and  satisfaction,  for  example,  with  one  of  payment,  is  as 
marked  a  violation  of  the  new  procedure  as  of  the  common-law 
theory.  Is  there  any  different  principle  or  rule  in  reference  to 
defences  of  denial?  I  answer.  No.  No  such  difference  can  be 
pointed  out  in  the  statute  itself ;  and  this  fact  alone  is  suflScient 
to  show  the  correctness  of  the  answer.  But  the  proof  of  its  cor- 
rectness is  positive.  The  code  permits  a  general  denial  which 
controverts  all  the  material  allegations  of  the  complaint  or  peti- 
tion, and  thus  presents  a  broad  issue,  but  still  an  issue  which 

1  See  Hose  v.  Hurlej,  39  Ind.  77,  81.  been  broken,  and  of  fraudulent  represen- 
Id  an  action  upon  a  note  given  for  the  tations  in  respect  to  the  article  made  by- 
price  of  an  article  sold  bj  the  plaintiff  the  seller.  This  defence  was  overruled 
to  the  defendant,  one  defence  of  the  an-  on  demurrer.  The  opinion  of  Downey  J. 
swer  contained  mingled  allegations  of  a  is  valuable  and  instructive, 
warranty  given  on  the  sale,  which  had 
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is  not  incumbered  with  any  matter  by  way  of  confession  and 
avoidance.  The  code  also  permits  specific  denials ;  that  is,  a 
separate  denial  of  some  material  allegation  of  the  complaint  or 
petition.  The%e  specific  denials  are  identical  in  design  and  effeH 
vnth  the  special  traverses  provided  for  hy  the  English  rules  of  1834. 
Each  specific  denial  should  be  an  entire  defence  by  itself,  and 
should  be  so  pleaded,  because  it  should  be  the  denial  of  some 
single,  material,  issuable  matter  averred  in  the  complaint  neces- 
sary to  the  existence  of  tiie  cause  of  action,  so  that,  if  sustained, 
it  would  entirely  defeat  a  recovery  on  that  cause  of  action.  As 
the  code  requires  each  defence  to  be  separately  stated,  it  foUows 
that  a  specific  denial  should  always  constitute  by  itself  a  distinct 
and  complete  defence,  and  should  be  pleaded  in  such  form,  as 
much  so  as  any  defence  of  new  matter.  If  the  true  design  and 
intent  of  the  code  in  this  respect  were  fully  carried  out,  two  or 
more  specific  denials  could  never  be  combined  in  one  and  the 
same  defence.  The  answer  might  contain  several  such  denials, 
but  each  would  be  stated  as  one  entire,  independent  defence,  dis- 
tinct from  all  the  others,  and  thus  presenting  one  issue  of  fact, 
arising  from  the  averment  of  the  complaint  or  petition  and  its 
trav^rse.^ 

§  596.  *  720.  Same  Subjeot  If  the  mode  of  pleading  thus  de- 
scribed should  be  generally  adopted, — and  it  seems  to  be  in 
strict  accordance  with  both  the  design  and  the  requirements 
of  the  codes,  —  the  immediate  I'esult  would  be  the  forming  of 
single  issues  on  the  record  for  the  consideration  of  the  jury,  de- 
pending upon  one  affirmation  and  one  negation,  far  more  per- 
fectly in  the  actual  practice  than  was  accomplished  while  the 
ancient  procedure  remained  in  existence.  The  confused  method 
of  pleading  which  has  undoubtedly  become  too  common,  the  fail- 
ure to  distinguish  and  extract  the  material  issues  from  the  0Te^ 
lying  mass  of  useless  details  which  frequently  incumbers  the 
record,  is,  therefore,  no  fault  of  the  codes ;  it  is  rather  in  direct 
,  opposition  to  their  intent  and  their  express  enactments ;  and  it 
has  done  far  more  than  all  other  causes  to  diminish  their  useful- 
ness, and  to  hinder  the  complete  reform  which  they  wBre  designed 

^  QSee,  however,  Greenthal  v,  Lincoln,  Act  distinctlj  fthandoned  the  inofeawri 

Seyms  &  Co.  (1896),  67  Conn.  372,  35  Ad.  aim  of  the  common  law  to  hna%  ereir 

266,  where   Baldwin  J.,  delivering  the  legal  controyersy  to  an  iflsiie  upon  mbm 

opinion  of  the  conrt,  says :  *'  The  Practice  single,  certain,  and  material  point'^ 
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to  consummate.  To  whatever  agency  this  partial  failure  is  to  be 
attributed,  one  thing  is  certain,  —  that  the  courts  have  ample 
power  to  remedy  it,  and  to  accomplish  all  the  beneficial  objects  of 
the  new  procedure  which  were  looked  for  by  its  authors. 


II.    What  Kinds  of  Defences  may  he  joined  in  one  Answer  ;  those 

in  Abatement^  and  those  in  Bar. 

§  597.  *  721.  Defenoes  in  Abatement  and  In  Bar  may  be  joined 
in  one  Answer.  It  is  now  settled,  in  direct  opposition  to  the  com- 
mon-law rule,  that  defences  which  seek  only  to  abate  the  particular 
action  in  which  they  are  pleaded  may  be  united  with  those  which 
seek  to  bar  all  recovery  upon  the  cause  of  action.^  Being  joined 
in  the  same  answer,  they  are  to  be  tried  and  determined  together 
at  the  one  trial.  The  only  possible  difficulty  in  the  practical 
operation  of  this  rule  arises  from  the  different  effects  of  a  judg- 
ment in  favor  of  the  defendant,  rendered  upon  one  or  the  other 
of  these  classes  of  defences.  As  such  a  decision  upon  the  former 
class  does  not  destroy  the  plaintiff's  right  of  action,  nor  prevent 
him  from  properly  commencing  and  maintaining  another  suit  for 
the  same  cause,  while  a  similar  decision  upon  the  latter  class  does 
produce  that  final  effect  upon  the  right,  and  as  by  a  general  ver- 
dict given  for  the  defendant  upon  all  the  issues  contained  in  the 
record,  and  a  judgment  entei'ed  thereon,  it  might  be  difficult,  and 
perhaps  impossible,  to  determine  which  of  these  results  should 
foUow  from  the  judgment  thus  pronounced,  it  is  plain  that,  at 
the  trial  of  an  action  in  which  the  answer  unites  the  two  kinds  of 
defence,  the  judge  should  carefully  distinguish  the  issues  arising 
from  them,  and  should  submit  them  separately  to  the  jury,  and 
direct  a  separate  and  special  verdict  upon  each.  By  pursuing 
this  course,  the  record  would  show  exactly  the  nature  of  the 
decision,  and  of  the  judgment  entered  thereon.  This  mode  of 
procedure  has  been  sanctioned  by  the  highest  courts.^ 


^  ^Where  facts  are  set  ap  which  go  to 
show  a  misjoinder  but  which  also  go  to  the 
merits,  the  answer  will  not  be  held  to 
raise  the  objection  of  misjoinder :  Leavitt 
V.  S.  D.  Mercer  Co.  (1902),  64  Neb.  31,  89 
N.  W.  426.] 

3  Sweet  V.  Tnttle,  14  N.  Y.  465,  468; 
Gardner  v.  Clark,  21  N.  Y.  399 ;  Mayhew 
9,  Robinson,  10  How.  Pr.  162;  Bridge  v. 


Pay  son,  5  Sandf.  210;  Freeman  v.  Car- 
penter, 17  Wis.  126 ;  Thompson  v.  Green- 
wood, 28  Ind.  327 ;  Bond  v.  Wagner,  28 
Ind.  462;  Page  v.  MitcheU,  37  Minn.  368. 
Bat  see,  per  contra,  Hopwood  v.  Pat- 
terson, 2  Ore.  49;  Fordyce  v.  Hathorn, 
57  Mo.  120;  Cannon  v.  McManus,  17 
Mo.  345 ;  Rippstein  v.  St.  Lonis  Mut.  L. 
Ins.  Co.,  57   Mo.  86,  which  retain  the 
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§  59a  *  722.  inconBistent  Defences.  Three  different  questions 
are  presented  under  this  head :  (1)  Can  inconsistent  defences  be 
united  in  the  same  answer?  (2)  When  are  particular  defences 
inconsistent  ?  (3)  If  a  denial  and  a  defence  by  way  of  confes- 
sion and  avoidance  are  joined,  do  the  admissions  of  the  latter  over- 
come the  denials  of  the  former,  so  that  the  plaintiff  is  relieved 
from  the  necessity  of  proving  the  allegations  denied  ?  Although 
these  questions  are  clearly  distinct,  yet  the  two  former  have 
often  if  not  generally  been  confounded  in  the  same  decisions,  so 
that  it  wiU  be  difficult  to  keep  them  entirely  separate  in  the  dis- 
cussion  without  much  repetition.  [Assuming  that  the  defences 
are  utterly  inconsistent,  the  rule  is  probably  established  by  the 
weight  of  judicial  authority,  that,  unless  expressly  prohibited  by 
the  statute,  they  may  still  be  united  in  one  answer.^]     It  fol- 

common-law  rule,  and  hold  that  a  defence  ^Garretson  v,  Femll  (ISM),  9S  Ik 

in  abatement  is  waived  bj  pleading  mat-  728,  61  N.  W.  251 ;  Union  Gnarantj  Co. 

ter  in  bar.    The  role  in  Missouri  is  now  v.  Craddock  (1894),  59  Ark.  593,  28  S.  W. 

settled  in  accordance  with    the  general  424 ;  Trigg  v.  Ray  (1897),  64  Ark  150,41 

doctrine  stated  in  the  text ;  Little  v.  Har-  8.  W.  55.     Contra,  Carmien  r.  Corodl 

rington,  71  Mo. 390;  Byler  v.  Jones,  79  Mo.  (1897),  148  Ind.  83,  47  N.  E.  216.    A  p2n 

261 ;  Young  Men's  Chr.  Ass'n  v,  Dnbach,  to  the  jurisdiction  may  be  coupled  with  a 

82  Mo.  475  ;  Cohn  v.  Lehman,  93  Mo.  574 ;  plea  to  the  merits :  Johnson  p.  Detzkk 

Christian  v.  Williams  (Mo.  Supr.  1892),  20  (1899),  152  Mo.  243,  53  S.  W.  891. 

S.  W.  Rep.  96;  Mclntire  v.  Calhoun,  27  Mo.  It  is  held  in  some  States  that  a  defend- 

App.  513.     In  Gardner  v.  Clark,  supra,  ant  may  plead  and  demor  at  the  same 

Selden  J.  said  (p.  401 ) :  "  The  only  serious  time  to  the  same  cause  of  action :  AriaaoBi, 

inconvenience  suggested  as  likely  to  result  Rev.  St    1901,  §  1350;  Lamb  r.  Waid 

from  this  construction  of  the  code  is,  that  (1894),  114  N.  C.  255, 19  S.  E.  230;  Staha 

when  an  answer  embraces  both  a  defence  v.  Catawba  Mills  (1898),  53  S.  C.  519,  31 

in  abatement  and  one  in  bar,  if  the  jury  S.  £.  498.  But  see  Fidelity  &  Depostt  Ca 

find  a  general  verdict,  it  will  be  impossible  r.  Parkinson  (1903),  —  Keb.  — ,  ^  N.  W. 

to  determine  whether  the  judgment  ren-  120,  holding  that  a  demuner  is  not  a 

dered  upon  the  verdict  should  operate  as  proper  part  of  an  answer,  and  should  be 

a  bar  to  another  suit  for  the  same  cause  disregarded. 3 

of  action  or  not.    It  would,  however,  be  ^  [Inconsistent  defences  were  allowed 

the  duty  of  the  judge  at  the  circuit,  in  such  in  the  following  cases :  Bums  v.  Chicago^ 

a  case,  to  distinguish  between  the  several  etc.  Ry.  Co.  (1900),  110  la.  383,  81  N.  W. 

defences  in  submitting  the  cause  to  the  794;  Thorson  v.  Baker  (1898),  107  la.  49; 

jury,  and  to  require  them  to  find  sepa-  77N.  W.  510;  Warshawky  r.  Anchor  laa 

rately  upon  these.      In  that  way,  it  is  Co.   (1896),  98  la.  221,  67  N.   W.  237; 

probable  that  the  confusion  which  might  Kerslake  v.  Mclnnis  (1902),  113  Wis  659, 

otherwise  result  may,  in  most  cases,  be  89  N.  W.  895;  South  Milwaukee  Bosls- 

avoided.    At  all  events,  the  code  admits,  vard  0>.  o.  Harte  (1897).  95  Wia.  592,  70 

I  think,  of  no  other  construction."    See  N.   W,  821 ;  Societa  Italiaoa  r.  Snlaer 

also  Dutcher  v.  Dutcher,  39   Wis.  651 ;  (1893),  138  N.  Y.  468,  34  N.  E.  193;  Uv- 

Hooker  i;.  Green,  50  id.  271.     In  Indiana,  rence  v.   Peck   (1893),  3   S.  D.  645,  54 

by  Rev.   St.  1881,  §  365,  an  answer  in  N.  W.  808;  Green  0.  HnghitI  School  TjpL 

abatement  must  precede,  and  cannot  be  (1894),  5  S.  D.  452,  59  N.  W.  224;  FSka 

pleaded  with,  an  answer  in  bar.  o.   Sutton  (1895),  21  Colo.  84,  39  FMl 
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lows  that  the  defendant  cannot  be  compelled  to  elect  between 
such  defences,  nor  can  evidence  in  favor  of  either  be  excluded  at 
the  trial  on  the  ground  of  the  inconsistency.^  [But  a  different 
rule  prevails  in  some  States.^] 

1084;  CarlUe  v.  The  People  (1899),  27  hn1H«  Hira^rty  thsit  tL  AtktM^^^nt  mt^j  pj^Q^i 

Colu.  116,  59  Pac  48;  Hill  v.  Groesbeck  as  many  defences  aa  he  pleases.     y»^\ 

(1901),  29  Colo.  161,  67  Pac  167;  MiUan  mast  be  consistent  with  itself.  \i^t  nftaH 

V,  Railway  Co.  (1899),  54  S.  C.  485,  32  ^ot  be  consistent  with  the  others :  and 

S.   E.   539;    Threadgill  v.  Commission-  tl)pre    ia   no  Ai^tinctinn   i^i   ^^i«   iioapyfr 

era    (1895),  116   N.  C.    616,21    S.   E.  425;  >^ftfwPftj^YPrififtH    unH    nnvarifia/^    onawoi^ 

McLamb  v.  McPhail  (1900),  126  N.  C.  Bell  v.  Brown,  22  Cal.  671;   Wilkon  v. 

218,  35  S.  E.  426;  Upton  v.  Railroad  Co.  Cleaveland,  30  Cal.  192;  Mott  v.  Burnett, 

(1901),  128  N.  C.  173,  38  S.  E.  736  (bat  2  E.  D.   Smith,  50,   52;   Hollenbeck  v. 

see  FayetteviUe  Waterworks  Co.  v.  Til-  Clow,  9  How.  Pr.  289 ;  Bntler  i^.  Went- 

linghast  (1896),  119  N.  C.  343,  25  S.  E.  worth,   9  How.  Pr.   282,   17  Barb.   649; 

960);  Miles  0.  Woodward  (1896),  115  Cal.  Smith  v.  Wells,  20  How.  Pr.  158,  167; 

308,  46  Pac  1076;  Banta  v.  Siller  (1898)|  Vail  v.  Jones,  31  Ind.  467  ;  Crawford  v. 

121  Cal.  414,  53  Pac.  935  (no  difference  Adams,  Stanton's  Code  (Kj.),  91;  Wes- 

between  verified  and  unverified  pleadings  ton  v.  Lumley,  33  Ind.  486, 488.    See  also 

in  this  respect).  People  v.  Lothrop,  3  Call,  428, 450 ;  Moore 

In  Montana,  in  the  case  of  Arnold  v.  v.  Willamette  Co..  7  Ore.  355 ;  Ban*  v. 

Passavant  (1897),  19  Mont.  575,  49  Pac  Hack,  46  Iowa,  308;  Wright  r.  Bacheller, 

400,  the  court  seemed  to  indicate  a  willing-  16  Kan.  259;   Brace  v.  Burr,  67  N.  T. 

ness  to  allow  inconsistent  defences  when  237,  240 ;  Amador  Cy.  o.  Butterfield,  51 

no  prejudice  would  result,  but  it  was  only  Cal.  526 ;  Billings  v.  Drew,  52  id.  565 ; 

by  way  of  dictum.  Citizens'  Bank  v.  Closson,  29  Ohio  St.  78 ; 

In  DeLissa  V.  CoalCo.  (1898),  59  Kan.  Pavey  v.  Pavey,  30  id.  300  (defendant 
319,  52  Pac.  886,  the  court  said :  "  We  are  may  be  compelled  to  elect) ;  Stebbins  v. 
aware  that  in  actual  practice  objections  Lardner  (S.  Dak.  1891),  48  N.  W.  Rep. 
are  of  ten  made  and  sustained  to  defences  847;  Hummel  i;.  Moore  (Colo.),  25  Fed. 
in  answers  upon  the  ground  that  they  are  Rep.  380;  Reed  v.  Reed,  93  N.  C.  462. 
inconsistent  with  each  other.  The  ques-  '  Derby  v.  Gallup,  5  Minn.  119,  120, 
tion  of  the  validity  of  such  objections  has  an  action  for  taking  and  carrying  away 
seldom  been  presented  to  this  court,  and  goods.  The  answer  contained  two  de- 
no  attempt  has  ever  been  made  to  declare  fences:  1.  A  general  denial.  2.  Admitted 
a  general  rule  upon  the  subject.  Only  the  taking,  and  justified  it  under  process, 
the  special  facts  of  the  cases  presented  The  opinion  of  Atwater  J.  is  very  able, 
have  been  passed  upon.  However,  con-  and  difficult  to  be  answered  on  principle, 
sidering  the  numerical  weight  of  the  See  also  Cook  v.  Pinch,  19  Minn.  407, 411 ; 
authorities,  it  would  seem  that  the  objec^  Conway  v.  Wharton,  13  Minn.  158,  160; 
tion  to  defences  in  an  answer  upon  the  Adams  r.  Trigg,  37  Mo.  141:  "A  party 
ground  of  their  inconsistency  with  each  cannot  interpose  a  denial,  and  then  avail 
other  could  never'  be  sustaitned."  The  himself  of  a  confession  and  avoidance ; " 
court  then  quotes  the  text  in  support  of  Atteberry  v.  Powell,  29  Mo.  429,  a  gen- 
this  proposition,  and  avoids  the  necessity  eral  denial  and  justification  in  slander 
of  committing  itself  by  holding  that  in  held  inconsistent;  Fugate  v.  Pierce,  49 
the  case  at  bar  the  defences  pleaded  were  Mo.  441,  449  ;  but  compare  Nelson  v. 
not  inconsistent.  But  see  dictum  of  John-  Brodhack,  44  Mo.  596,  which  holds  that 
son  J.,  in  Kansas  Nat.  Bank  v,  Quinton  denials  and  defences  of  confession  and 
(1897),  57  Kan.  750, 48  Pac  20,  suggesting  avoidance  are  not  necessarily  inconsist- 
the  other  rule.^  ent ;  Auld  v.  Butcher,  2  Kan.  1 35  ;  and 

1- Springer  v.  Dwyer,   50  N.  Y.   19;  see  Baird  v.  Morford,  29  Iowa,  531,  .534, 

Buhne   v.  Corbett,  43  Cal.   264,  which  535.    School  District  i;.  Holmes,  16  Neb. 
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§  599.   *  728.   Same   Snbjeot.  In  many  instances    the  courts 
have  simply  declared    that   the   particular  defences  united  in 

486,  a   general    denial    and    a   defence  fencea,  inconsistent  with  each  other,  are 
of  part  payment,  held  inconsistent.    The  united  in  the  same  answer,  the  direct  ad- 
following  New  York    cases,    mostly    at  missions  contained  in  the  affirmative  de- 
Special  Term,  which  hold  that  inconsist-  fences  will  be  taken  as  true :  Baines  v. 
ent  defences  cannot  be  permitted,  have  Coos  Bay  Nav.  Co.  (1902),  41  Ore.  135, 
been    expressly  overruled    by  the   more  68  Pac.  397 ;  Randall  v.  Simmons  (1902), 
recent  ones  in  the  same  State  cited  above  40  Ore.  554,  67  Pac.  513 ;  Veasey  v.  Hum- 
in  the  preceding  note.    Roe  v.  Rogers,  8  phreys  (1895),  27  Ore.   515,  41  Pac.  8; 
How.  Pr.  356 ;  Schneider  v.  Schnltz,  4  Maxwell  v.  BoUes  (1895),  28  Ore.  1,  41 
^ndf.  664;  Arnold  v.  Dimon,  4  Sandf.  Pac.  661.      In    Veasey     v.    Humphreys 
680.    See  also  Mclntire  u,  Wiegand,  24  (supra),  the    court  made  the    following 
Abb.  N.  Cas.  312  (denial  of  the  making  suggestion    as  to  pleading    denials  and 
of  the  contract    sued   on,   and    defence  affirmative  defences :  "  It  often  happens 
that  it  was  procured  by  plaintiff's  fraud,  that  new  matter  directly  alleged  would  be 
inconsistent,  and   the  denial   should   be  inconsistent  with  an  absolute  traverse,  so 
stricken  out) ;  Marx  t;.  Gross,  58  N.  Y.  that  both  could  not  be  verified,  and,  in 
Super.  Ct.  221  (same).  such  case,  if  the  pleader  desires  to  avail 
[The  following  cases  have  held  that  himself  of  both  defences,  that  is,  to  put 
inconsistent  defences  cannot  be  united  in  the  opposing  party  to  the  proof  of  his 
the  same  answer :    Hatch  v.  Thompson  plea,  and  at  the  same  time  save  to  himself 
(1895),  67  Conn.  74,  34  AtL  770;  Fern-  an  affirmative  defence,  it  is  essential  that 
sidev.  Rood  (1900),  73  Conn.  83,  46  AtL  the  allegations  of  new  matter  should  be 
275;   HoUingsworth  v.  Warnock  (1901),  qualified,  or  else  should  be  preceded  by 
112  Ky.96,  65  S.  W.  163;  Lane  v.  Bryant  a  qualified  traverse.    These  observations 
(1896),  100  Ky.  138,  37  S.  W.  584 ;  Mur-  apply  to  such  defences  as  are  only  appar- 
phy  V.  Russell  (1901),  Idaho,  67  Pac.  421  ently  inconsistent,  but  when  clearly  so  it 
(when  they  are  mutually  contradictory) ;  is  doubtful  whether  they  can  be  pleaded 
Steenerson  v.  Waterbury  (1893),  52  Minn,  in  the  same  answer."    The  qualification 
211,  53  N.   W.   1146;    Blodgett  v.   Mc-  of  the  new  matter  should  be  as  found  in 
Murty  (1894),  39  Neb.  210.  57  N.  W.  985;  the  old  precedents.    *'  Thus,  as  found  in 
Home  Fire  Ins.  Co.  v.  Decker  (1898),  55  Chitty,  the  contract  to  be  avoided  should 
Neb.  346,  75  N.  W.  841 ;  Columbia  Nat.  be  alluded  to  as  *  the  said  supposed  con- 
Bank  V.  German  Nat.  Bank   (1898),  56  tract,' etc." 

Neb.  803,  77  N.  W.  346 ;  Oakes  v.  Ziemer  The  test  of  inconsistency  is  whether 

(1900),  61  Neb.  6,  84  N.  W.  409;  Lam-  proof  of  one  defence  would  tend  to  dis- 

berton  v.  Shannon  (1896),  13  Wash.  404,  prove  another:  Robinson  v.  Hill  (1902), 

43  Pac.  336 ;  Allen  v.  Olympia  Light  &  Ky.,   66   S.    W.  623 ;   Smith  v.  Doherty 

Power  Co.  (1895),  13  Wash.  307,  43  Pac  (1901).  109  Ky.  616,  60  S.  W.  380 ;  Cate  v. 

55;  Seattle  Nat.  Bank  v.  Carter  (1895),  Hutchinson.  (1899),  58  Neb.  232,  78  N.  W. 

13  Wash.  281,  43  Pac  331 ;  Davis  v.  Ford  500;    People's  Nat.   Bank  v.    Geisthardt 

(1896),  15  Wash.  107,  45  Pac  739;  Lord  (1898),  55  Neb.  232,  75  N.  W.  682;  Mur- 

V.  Horr  (1902),  30  Wash.  477,  71  Pac.  23 ;  phy  v.  Russell  (1901),  Idaho,  67  Pac.  421. 

Phoenix  Ins.  Co.  o.  Carnahan  (1900),  63  A  motion  requiring  defendant  to  elect 

O.   St.  258,  58  N.  E.  805  (the  test  being  upon  which  defence  he  will  go  to  trial,  is 

whether  all  can  be  verified  by  oath  with-  the  proper  method  of  objecting  to  incon- 

out  swearing  falsely);    Dwelling  House  sistent  defences:  Lane  v.  Bryant  (1896), 

Ins.  Co.  t;.  Brewster  (1895),  43  Neb.  528,  100  Ky.  138,  37  S.  W.  584 ;  HoUingsworth 

61  N.  W.  746;  State  ex  in/,  v.  Firemen's  r.  Warnock   (1901),  —  Ky.  — ,  65  S.  W. 

Fund  Ins.  Co.  (1899),  152  Mo.  1,  52  S.  W.  163 ;  Dunn  t^.  Bozarth  (1899),  59  Neb.  244, 

595.  80  N.  W.  811 ;  Davis  v.  Ford  (1896),  15 

Oregon  follows  the  same  rule,  and  holds  Wash.  107,  45  Pac.  739  (motion  to  strike 

that  where  denials  and   affirmative    de-  out) ;   De  Lissa  v.  Coal  Co.  (1898),  59 
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the  answers  before  them  were  not  in  fact  inconsistent,  and  have 
not  passed  upon  the  question  in  its  general  form.  In  many  of 
these  cases,  however,  the  defences  were  apparently  as  inconsistent 
as  those  which  have  been  rejected  by  other  courts  in  the  decisions 
last  quoted.    I  have  placed  in  the  foot-note  a  number  of  examples, 

and  have  indicated  the  nature  of  the  defences  thus  suffered  to  be 
united.^ 

Kan.  S19,  52  Pac.  886;  McCormick  Harr.  son  v.  Waierbory  (Minn.  1893),  53  N.  W. 

Mach.  Co.  V,  Hiatt  (1903),  —  Neb.  — ,  95  Rep.  1146,  action  for  senricefl  rendered; 

N.  W.  627.  answer,   general   denial,    apd    payment ; 

If  no  motion  is  made  the  objection  will  Pike  v.  King,  16  Iowa,  49,  general  denial 

be  deemed  waived :   Dunn   v,   Bogarth  and  setoff ;  WiUson  v,  Cleaveland,  SO  Cal. 

(1899),  59  Neb.  244,  80  N.  W.  81 1.     Such  192,  ejefitjnfint,  denial  of  titlej_^d  Statute 

a  motion  comes  too  late  after  filing  a  re-  of  Jiimitatinns. 

ply :  Vernon  v.  Union  Life  Ins.  Co.  (1899),  [Additional  instances  of  defences  held 

58  Neb.  494,  78  N.  W.  929.    "  Where  in-  not  to  be  inconsistent  are  found  in  the 

consistent  defences  are  pleaded,  and  one  following  cases :   George  Fowler,  Sons  & 

is    eliminated  by  an  instruction,  plain-  Co.  v.  Brooks  (1902),  65  Kan.  861,  70  Pac. 

tiff  cannot  complain:"  Green  v.  Tiemey  -^:  general  denial  and  contributory  neg- 

(1901),  62  Neb.  561,  87  N.W.  331.]  ligence;  Leavenworth  Light,  etc.  Co.  v. 

^  Nelson  v,  Brodhack,  44  Mo.  596,  ao-  Waller  (1902),  65  Kan.  514,  70  Pac.  365 : 

tion   of   ejectment,   general   denial,  and  same;  Pngh  u.  Oregon  Imp.  Co.  (1896), 

Statute  of  Limitations ;  holds  that  gen-  14  Wash.  331,  44  Pac  689 :  same ;  Lord 

eral  denial  and  confession  and  avoidance  v.  Hon*  (1902),  30  Wash.  477,  71  Pac.  23  : 

are  not  necessarily  inconsistent,  and  over-  in  a  suit  for  reformation,  that  the  deed 

rules  Bauer  v.  Wagner,  39  Mo.  385 ;  and  expressed  the  contract  and  that  there  was 

see  McAdow  v.  Ross,  53  Mo.  199,  202;  such  a  mutual  mistake  as  entitled  def end- 

Cavitt. 0.  Tharp,  30  Mo.  App.  131,  action  ant  to  rescind;  Gates  v.   Avery  (1901), 

on  a  note,  denial  of  plaintiff's  ownership,  112  Wis.  271,  87  N.  W.   1091:  same; 

and  payment;  Schuchman  «.  Heath,  38  Kline  v,  Hanke  (1894),  14  Mont.  361,36 

Mo.  App.  280,  action  on  a  note,  denial  Pac.  454:  in  an  action  for  rent,  eviction 

of  execution,  and  Statute  of  Limitations ;  by  plaintiff  and  that  defendants  were  only 

Kelly  17.  Bernheimer,  3  N.  T.  Sup.  Ct.  tenants  from  month  to  month ;  Blodgett 

140,  the  court  will  not  compel  an  election  v.  McMurty  (1894),  39  Neb.  210,  57  N.  W. 

between  defences  "  unless  they  are  so  far  985 :  general  denial  and  estoppel ;  Home 

inconsistent  that  both  cannot  properly  co-  Fire  Ins.  Co.  9.  Decker  (1898),  55  Neb. 

exist  in  the  same  transaction;"  Kellogg  346,  75  N.  W.   841:   failure  to  furnish 

V.  Baker,  15  Abb.  Pr.  286,  a  general  de-  proofs  of  loss  and  that  plaintiff  caused 

nial.  Statute  of  Limitations,  and  release,  premises  to  be  burned ;  Cate  v.  Hutchinson 

are  not  inconsistent;  Lansing  v.  Parker,  (1899),  58  Neb.  232,  78  N.  W.  500:  gen- 

9  How.  Pr.  288,  in  assault  and  battery,  a  eral  denial  and  unreasonable  and  unjust 

general  denial,  self-defence,  and  defence  account ;  Corbitt  v.  Harrington  (1896),  14 

of  possession  of  land,  are  not  inconsistent ;  Wash.  197, 44  Pac.  132 :  a  denial  of  knowl- 

Ostrom  V.  Bixby,  9  How.  Pr.  57,  denial  edge  or  information  as  to  the  execution 

and  Statute  of  Limitations;  Ormsby  v.  of  a  guaranty  and  fraud  in  its  execu- 

Douglas,  5  Duer,  665,  slander,  denial,  and  tion,  if  it  was  executed ;  Booco  v.  Mans- 

justification;  Hackleyv.  Ogmnn,  10  How.  field  (1902),  66  O.  St.  121,  64  N.  E.  115: 

Pr.  44,  action  to  recover  possession  of  denial  of  execution  and  plea  of  no  consid- 

chattels,  general  denial,  and  a  justification  eration ;  Smith  v.  Doherty  (1901),  109  Ky. 

of  the  taking;  Booth  v.  Sherwood,   12  616,  60  S.  W. 380:  same;  First  Nat.  Bank 

Minn.    426,  trespass  to  lands;  answer,  r.  Wisdom's Ex'rs  (1901) ;  111  Ky.  135,63 

(1)  denies  title,  and  (2)  license;  Steener-  S.  W.  461 :  same;  Spencer  t;.  Society  of 

53 
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§  GOO.  *  724.  Bflfect  of  AdmlMioxis  in  One  Defence  upon  Ikro— 
Raised  in  Another.  When  a  denial  is  pleaded  in  connection  with 
a  defence  of  new  matter,  or  two  defences  of  new  matter  are  set 
up,  the  admissions  in  the  one  can  never  be  used  to  destroy  the 
effect  of  the  other.  The  concessions  of  a  defence  by  way  of  coio- 
fession  and  avoidance  do  not  obviate  the  necessity  of  proving  the 
averments  contradicted  by  the  denial.^  This  rule  is  universaL 
Even  in  those  States  where  inconsistent  defences  are  not  per- 
mitted to,  stand,  the  remedy  is  by  striking  out,  or  by  compelling 
an  election,  and  not  by  using  the  admissions  of  one  to  destroy  the 
issues  raised  by  the  other.' 

§  601.    *  725.   FaotB  Pleaded  ae  both  Defence  and  Conntsr-datm. 

When  the  facts  stated  in  an  answer  constitute  both  a  defence  ind 
a  counter-claim,  and  are  not  twice  pleaded  in  separate  divisions, 
but  are  alleged  only  once  with  a  proper  demand  for  relief  as  in  a 

Shaken (1901  ),K7.,  64  S.  W.  468:  same;  ^  [See,  howerer,  HamiU  v.  Oopebod 

Hansman  v.  Mnlheran  (1897),  68  Minn.  48,  (1899),  26  Colo.  178,  56  Ptac  901,  where  a 

70  N.  W.  866:  an  admission  of  rent  dne  defence  of  new  matter  was  held  to  refieve 

and   a   connter-claim  for  repairs  made;  the    plaintifit   from    proving   a  eootntf 

Robinson  v.   Hill  (1902),  Kj.,  66  S.  W.  which  defendant  had  denied  iji  aaocfaer 

623 :  breach  of  warranty  and  settlement ;  defence.    And  in  sereral  of  those  States 

Fisher  v,  Stevens  (1898),  143  Mo.  181,  44  where  inconsistent  defences  are  not  al- 

S.  W.  769 :  in  ejectment,  a  general  denial  lowed,  the  force  of  a  denial  incoosiiiteDt 

and  an  equitable  defence  that  defendant  with  an  admission  is  destrojed  by  the 

purchased  the  land  at  a  trustee's  sale ;  De  latter. 

Lissa  V.  Coal  Co.:  general  denial  of  con-  In  Lamberton  v.  Shannon  (1896),  13 
tract  and  fraud ;  Bank  of  Glencoe  t;.  Cain  Wash.  404,  43  Fnc.  336,  it  was  held  thai 
(1903),  89  Minn.  473,  95  N.  W.  308;  same,  a  general  denial,  "except  as  herein  ex- 
In  the  following  cases  the  defences  were  presslj  admitted,  explained  or  qnaUied.*' 
held  inconsistent :  Omaha  Fire  Ins.  Co.  v.  will,  in  the  absence  of  anything  lestiictiBg 
Dierks  (1895),  43  Keb.  473,  61  N.  W.  the  application  of  such  qnalificatioii,  apply 
745 :  that  the  policy  was  not  in  force  at  to  an  affirmative  defence  pleaded  in  the 
the  time  of  the  loss  and  want  of  notice  of  same  answer,  and  the  force  of  the  denia] 
loss;  Hollingsworth  v.  Wamock  (1901),  will  be  limited  by  the  averments  of  aev 
1 12  Ky.  96, 65  S.  W.  163 :  accidental  shoo^  matter  there  contained.^ 
ing  and  shooting  in  self-defence ;  Lane  v.  «  Quigley  v.  Merritt,  11  lcm%  U7i 
Bryant  (1896),  100  Ky.  138, 37  S.  W.  584 :  Shannon  t;.  Pearson,  10  Iowa,  588 ;  GnA 
denial  of  speaking  slanderous  words  and  v.  Sater,  6  Iowa,  301 ;  Siter  o.  Jewett,  33 
justification ;  Baines  v.  Coos  Bay  Nav.  Co.  Cal.  92  ;  Nndd  p.  Thompson,  94  CU.  39. 
(1902),  41  Ore.  135,  68  Pac.  397 :  denial  47 ;  Bnhne  o.  Corbett,  43  CaL  S64.  See 
of  execution  of  note  and  allegations  that  Venice  v.  Breed,  65  Barb.  597,  608,  per 
it  was  executed  in  pursuance  of  a  fraudu-  Mullin  J.  See  also  Amador  Cy.  v.  But- 
lent  conspiracy;  Davis  v.  Ford  (1896),  15  terfield,  51  Cal.  526;  BiUings  v.  Drev, 
Wash.  107,  45  Pac.  739:  an  affirmative  52  id.  565;  Lawrence  e.  Ptak  (&  Dak. 
defence  admitting  a  contract  and  a  de-  1893),  54  N.  W.  Rep.  806. 
nial  of  the  same;  Dwelling  House  Ins.  [Douglass  v.  lis.  Co.  (IS93).1S8  K.  Y. 
Co.  V.  Brewster  (1895),  43  Neb.  528,  61  209,  33  N.  E.  938;  Cbnn»h  v. 
N.  W.  746 :  denial  and  waiver,  estoppel  or  (1903),  75  Conn.  350,  53  AtL  955-3 
avoidance.^ 
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counter-claim,  the  defect,  if  any,  can  only  be  reached  by  motion. 
If  not  so  remedied,  the  defendant  may  at  the  trial  rely  upon  the 
answer  in  both  of  its  aspects.^ 


SECTION   SIXTH. 

COUNTER-CLAIM,  SET-OFF,  CROSS-COMPLAINT,  AND  CROSS- 
DEMAND. 

§  G02.  *  726.  Statutory  Provisions.  Two  Groups.  Special  Pro- 
visions of  Indiana  and  Iowa  Codes.  Similarity  of  Code  Provisions. 
A  reference  to  the  statutory  provisions  collected  at  the  com- 
mencement of  section  first  of  this  chapter  shows  that  some  im- 
portant differences  exist  among  the  various  codes  in  respect  to 
the  matters  stated  in  the  above  title.  Most  of  the  codes  may- 
be separated  into  two  groups,  each  following  a  certain  well- 
defined  type.  The  first  group  contains  those  which  provide  for 
a  "  counter-claim,"  and  for  no  other  sort  of  cross-demand,  and 
which  adopt  the  following  formula  in  defining  it :  "  The  counter- 
claim must  be  one  existing  in  favor  of  a  defendant  and  against  a 
plaintiff  between  whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  one  of  the  following  causes  of  action : 
1.  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  Uie  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action;  2.  In  an 
action  arising  on  contract,  any  other  cause  of  action  arising  also 
on  contract,  and  existing  at  the  commencement  of  the  action."  ^ 

^  Lancasteii O., Man. Co. V.Colgate,  12  ^  p^orthern  Trust  Co.  v,  Hiltgen 
Ohio  St.  344;  bat  per  contra,  see  Camp*  (1895),  62  Minn.  361,  64  N.  W.  909:  A 
bell  V,  Roatt,  42  Ind.  410, 415,  which  holds  connter^claim  to  be  admissible  nnder  6.  S. 
that  the  same  pleading  cannot  be  both  a  1894,  §  5237,  snbd.  2,  must  exist  in  favor  of 
"  defence  "  and  a  counter-claim ;  if  it  par-  a  defendiant  and  against  a  plaintiff  at  the 
ports  to  be  a  coanter-daim,  and  sets  np  a  time  the  action  is  commenced.  And  fnr- 
caose  of  action,  and  prajrs  for  relief,  the  ther,  snch  demand  is  not  available  as  a 
defendant  cannot  treat  it  as  a  defence  in  counter-claim  when  it  is  acquired  bj  de- 
bar merely.  fendant  long  after  the  insolvency  of  the 

[See  Farmers'  Nat.  Bank  v.  Hunter  party  against  whom  it  exists.  Wigmore 
(1899),  35  Ore.  188,  57  Pac  424,  where  v.  Buell  (1897),  116  Cal.  94,  47  Pac.  927: 
the  court  intimates  the  opinion  that  Hill's  In  an  action  of  ejectment  to  recover  cer- 
Ann.  Laws,  §  73,  giving  defendant  the  tain  lands,  defendant  cannot  plead  a  conn- 
right  to  set  forth  as  many  defences  as  he  ter-claim  for  damages  to  an  adjacent  tract 
may  have,  applies  to  matters  which  are  of  land  owned  by  him,  caused  by  plain- 
defensive  only,  and  does  not  sanction  join-  tiff's  cattle  running  upon  the  said  tract, 
ing  a  counter-claim  with  other  def ences.^  Said  action  for  damages  neither  arises  out 
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The  second  group  embraces  those  in  which  the  *^ counter-claim"* 
is  substantially  identical  with  the  firtt  subdivision  of  the  section 
just  quoted,  and  in  which  a  ^^  set-ofiF "  is  also  defined  in  Bubstan- 
tial  agreement  with  the  second  subdivisioiL  The  following  are 
the  formulas  adopted  in  this  group :  **  The  counter-claim  most 
be  one  existing  in  favor  of  a  defendant  and  against  a  plaintiff 
between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action."  ^^A  seiroff  can  only  be 
pleaded  in  actions  founded  on  contract,  and  must  be  a  caoBe 
of  action  arising  upon  contract,  or  ascertained  by  a  decision  of 
the  court"  The  codes  of  Indiana  and  of  Iowa  cannot  be  re- 
ferred to  either  of  these  two  general  groups:  their  proyisions 
are  quite  different  in  language  from  the  common  tj^p^  and  moch 
broader  in  meaning.  They  will  be  found  quoted  at  large  in  sec- 
tion first  of  this  chapter.^  In  several  of  the  States  a  special  pro- 
vision is  made  for  the  introduction  of  new  parties  made  necessaiy 
by  the  pleading  of  a  "  counter-claim  "  or  "  set-off.**  *  The  counter- 
claim in  the  ordinary  form  must  be  in  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several  judgment  on  the  ac- 
tion is  possible.  This  requirement,  as  will  be  seen  in  the  sequel, 
may  sometimes  fail  of  working  complete  justice  between  the  par- 
ties. Thus,  for  example,  when  a  surety  is  sued^  and  a  cioas- 
demand  against  the  plaintiff  exists  in  favor  of  the  principal  debtoiv 
the  surety  cannot  interpose  this  claim  because  it  is  not  in  his  own 
favor.  To  obviate  this  and  similar  difficulties,  the  codes  of  In- 
diana and  of  Iowa  have  added  special  provisions  covering  the  class 
of  cases  described,  and  authorizing  one  defendant,  under  certain 
specified  circumstances,  to  avail  himself  of  a  counter-claim  or  set- 


of  the  transaction  nor  is  it  connected  with 
the  snbject  of  the  action. 

The  coonteivclaim  is  the  creatnie  of 
the  code,  and  the  code  provides  for  it  in 
two  cases,  (1)  a  caase  of  action  arising 
out  of  the  transaction  set  forth  bj  plaintiff 
or  connected  with  the  snbject  of  the  ac- 
tion, (2)  in  an  action  on  contract,  any 
other  contract  existing  at  the  commence* 
ment  of  the  action.  This  limitation  as  to 
existence  at  the  commencement  of  the 
action  applies  only  to  the  second  class: 
Piedmont  Bank  v.  Wilson  (1899),    134 


N.  C.  561,  32  S.  £.  889.  See  abo  Kiriff 
V.  Jameson  (1896),  9  S.  D.  8,  67  N.  W. 
854;  Gnrske  v.  Kelpin  (1901).  61  N^ 
517, 85  N.  W.  557 ;  Bank  of  ArkamsCHr 
V.  Hasie  (1897),  57  Kan.  754,  48F^  2±j 

1  SeesttjBra,  §§  •SSS,  *584. 

*  See  supra,  |  *  584  (n.),  when  tkasa 
flections  of  the  statutes  are  giren  in  foIL 
The  New  York  Code  of  CitiI  Prucedare 
provides  (§  501)  that  "the  coimterdiim 
most  tend,  in  some  way,  to'  dinuiiaik  or 
defeat  the  plaintiff's  recoTery." 
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off  existing  in  favor  of  a  co-defendant,  when  the  liability  of  both 
to  the  plaintiff  is  joint,  or  one  is  a  surety  for  the  other.^  From  a 
comparison  of  the  various  clauses  above  quoted  or  referred  to,  it 
is  plain  that  the  judicial  decisions  giving  a  construction  to  the 
sections  of  the  codes  embraced  in  the  first  and  second  groups  can 
all  be  used  in  constructing  the  full  theory  of  the  *^  counter-claim  " 
which  forms  so  marked  and  important  an  element  in  the  new  pro- 
cedure. In  all  these  States,  the  '*  counter-claim  "  singly,  or  the 
"  counter-claim  "  and  "  setoff  "  taken  together,  are  not  only  the 
same  in  substance,  but  are  defined  in  almost  exactly  the  same 
languagfe,  so  tliat  the  interpretation  given  by  the  courts  of  one 
State  can  aid  in  determining  the  questions  which  may  arise  in 
another.  The  decisions  made  in  Indiana  and  Iowa,  however, 
must  to  a  certain  extent  stand  by  themselves;  for  they  are  based 
upon  statutes  which  are  in  many  respects  special  in  their  terms, 
and  different  m  their  meaning. 

§  603.  *  727.  Arrangement  of  Snbjeot-Matter  for  Disenaaion. 
The  subject-matter  of  this  section  will  be  arranged  in  the  fol- 
lowing order,  and  distributed  into  the  following  subdivisions: 
I.  A  general  description  of  the  "counter-claim,"  its  nature, 
objects,  and  uses.  II.  The  parties  in  their  relations  with  the 
counter-claim;  including  the  requirements  that  the  demand  must 
be,  1.  In  favor  of  the  defendant  who  pleads  it ;  and  2.  Against 
the  plaintiff;  and,  3.  When  it  may  be  set  up  in  favor  of  one  or 
some  of  several  defendants  or  against  one  or  some  of  several 
plaintiffs;  that  is,  when  a  several  judgment  may  be  had  in  the 
action  between  such  defendant  and  plaintiff.  III.  The  subject- 
matter  of  the  counter-claim,  or,  in  other  words,  the  nature  of  the 
causes  of  action  which  may  be  pleaded  as  coimter-claims.  This 
most  important  subdivision  will  include  several  heads:  viz., 
1.  Whether  a  counter-claim  must  be  a  legal  claim  for  damages, 
—  like  the  set-off  or  the  recoupment  of  the  former  system,  —  or 
whether  it  may  be  for  equitable  or  other  special  relief;  2.  When 
the  counter-claim  is,  or  is  alleged  to  be,  a  cause  of  action  arising 
out  of  the  contrdct  set  forth  in  the  complaint  or  petition  as  the 
foundation  of  the  plaintiff's  claim ;  8.  When  it  is,  or  is  alleged 
to  be,  a  cause  of  action  arising  out  of  the  transaction  set  forth 
in  the  complaint  or  petition  as  the  foundation  of  the  plaintiff's 
claim;  4.   When  it  is,  or  is  alleged  to  be,  a  cause  of  action 

1  See  supra,  §  «584  (n.),  for  these  sections  in  fnlL 
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connected  with  the  subject  of  the  action.  The  discussion  of  these 
topics  will  require  the  special  examination  and  interpretation  of 
certain  phrases  and  clauses  of  the  statute,  upon  the  true  meaning 
of  which  they  all  to  a  great  extent  depend:  namely,  (a)  the  in- 
terpretation of  ^^the  foundation  of  the  plaintiff's  claim,"  or  when 
is  a  contract  or  transaction  ^^the  foundation  of  the  plaintiff's 
claim  "?  (&)  interpretation  of  ^* arising  out  of,"  or  when  does  a 
cause  of  action  ^^ arise  out  of"  a  contract  or  transaction?  (e) 
interpretation  of  ^^transaction,"  ((f)  and  of  ^^ subject  of  the 
action; "  (e)  and  of  ^^ connected  with  the  subject  of  the  action, "" 
or  when  is  a  cause  of  action  ^^  connected  with  the  subject  of 
the  action"?  Resuming  the  statement  of  subordinate  beads: 
5.  In  actions  founded  on  contract,  a  counter-claim  founded  on 
another  contract,  which  embraces  in  particular  (a)  the  power  of 
electing  between  actions  in  form  founded  on  contract  and  those 
in  form  founded  on  tort;  and  (V)  the  requirement  that  the  cause 
of  action  must  exist  at  the  time  when  the  suit  was  commenced. 
IV.  Set-off  as  defined  in  several  of  the  codes.  V.  Certain  mis- 
cellaneous rules  applicable  to  all  counter-claims  and  set-offs. 
VI.  The  special  provisions  found  in  the  codes  of  certain  States, 
and  especially  in  those  of  Indiana  and  of  Iowa.  VII.  The  reply. 
This  arrangement,  although  perhaps  not  strictly  scientific,  is  in 
exact  conformity  with  the  order  pursued  by  the  statute,  and  is, 
therefore,  the  one  best  adapted  for  our  present  purpose.  A  fall 
discussion  of  all  the  topics  mentioned  will  certainly  cover  the 
whole  ground,  and  will  develop  the  complete  theory  of  the 
^^ counter-claim"  as  it  appears  in  the  codes. 

§  604.  *  728.  Counter-claim  to  be  compared  with  Crom-Demandt 
of  Former  System.  It  will  materially  aid  in  determining  the  exact 
province  and  scope  of  the  counter-claim  if  we  compare  it  with 
the  cross-demands  in  legal  actions  permitted  by  the  former 
system  of  procedure.  I  shall  therefore,  by  way  of  prebce, 
and  without  going  into  unnecessary  details,  state  the  funda- 
mental principles  upon  which  those  cross-demands  were  baaed, 
and  the  general  rules  which  governed  their  use. 

§  e05.  *  729.  The  CroBB-Demands  AUowad  by  the  Former  Pro- 
cedure. The  cross-demands  in  legal  actions  allowed  by  the  former 
procedure  were  "set-off  "  and  "recoupment  of  damages."  Oi^ 
nally  the  common  law  acknowledged  no  such  defence  or  pro- 
ceeding on  the  part  of  a  defendant:  the  primitive  notion  of  an 
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action  did  not  admit  the  possibility  of  a  defendant  being  an  ctetor 
and  interposing  a  claim  against  the  plaintiff  to  be  tried  in  the 
one  suit.  The  legislature  effected  the  change,  and  invented  the 
"set-off."^  Being  entirely  of  statutory  origin,  the  "set-off," 
when  used  in  actions  at  law,  was  necessarily  kept  within  the 
limits  prescribed  by  the  terms  of  the  enactment,  and  was  not 
extended  beyond  their  fair  import.  The  court  of  chancery,  not 
acting  directly  in  pursuance  of  this  legislation,  but  being  guided 
rather  by  its  analogies,  was  never  restricted  to  its  exact  provi- 
sions, and  created  an  "equitable  setK>ff  "  broader  and  more  com* 
prehensive  than  that  administered  by  the  com*ts  of  law.  The 
original  English  statute  permitted  a  set-off  only  in  the  case  of 
mutual  "debts."  As  this  word  had  a  well-known  technical 
meaning  in  the  legal  procedure,  it  served  to  restrict  the  use 
of  the  set-off  to  the  single  class  of  demands  which  were  at  the 
common  law  described  by  the  term  "debt; "  namely,  those  which 
arise  from  contract,  and  are  fixed  and  certain  in  their  amount. 
There  could  not,  therefore,  be  a  set-off  of  general  "damages" 
resulting  from  the  breach  of  contracts,  but  only  of  those  claims, 
the  amount  of  which  had  been  ascertained  and  settled  by  the 
promise  itself,  so  that  there  could  be  no  discretion  in  the  jury, 
and  no  "assessment "  by  them.  This  original  notion  of  the  set- 
off was  generally  perpetuated  in  the  legislation  of  the  various 
States  prior  to  the  Codes  of  Procedure;  although  in  some  its 
scope  had  been  enlarged,  and  made  to  embrace  any  pecuniary 
demand  arising  from  contract,  whether  "debt"  or  "damages." 
Where  the  original  notion  was  preserved,  the  exact  language 
of  the  English  statute  was  not  always  retained;  but  its  force 
and  effect  were  not  materially  changed.  I  have  given  in  the 
note  an  abstract  of  the  New  York  statute  as  an  example  of  the 
legislation,  since  it  does  not  substantially  differ  from  that  of 
other  States.^ 


1  [Gen.  Elec  Co.  v.  Williams  (1898), 
123  N.  C.  51,  31  S.  E.  288.3 

3  2  R.  S.  p.  354,  §  18,  p.  355,  §{  21, 
22 ;  2  Edm.  Stat,  at  Large,  p.  365,  S  18, 
p-  367,  S§  21,  22.  The  defendant  may 
set  off  demands  which  he  has  against  the 
plaintiff  in  the  following  cases:  1.  It  most 
arise  npon  a  judgment  or  npon  a  contract, 
express  or  implied,  sealed  or  unsealed. 
2.  It  most  he  dae  to  the  defendant  in  his 


own  right,  as  being  the  original  creditor 
or  as  beiug  the  assignee  and  owner.  3.  It 
most  be  for  the  price  of  real  estate  or 
personal  property  sold,  or  for  money 
paid,  or  for  services  done ;  or,  if  not  one 
of  these,  the  amount  must  be  liquidated, 
or  be  capable  of  being  ascertained  by 
computation.  4.  It  must  have  existed 
at  the  time  of  the  commencement  of  the 
suit,  and  must  then  have  belonged  to  the 
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§  606.    *  730.    Disouasion  of  New  7ork  Statate  of  Bet-oS;     It  18 

not  necessary  to  discuss  this  statute,  nor  to  cite  cases  illostxat- 
ing  its  meaning.  It  has  been  displaced  by  the  more  compie* 
hensive  provisions  of  the  code.  It  is  clear  that  if  the  plaintiff*8 
action  was  on  a  contract  and  for  a  "debt,"  — for  the  more  ex- 
tended language  of  the  statute  describes  only  a  "debt,"  —  and 
the  defendant  held  another  "  debt "  due  from  the  plaintiff  per- 
sonally, and  existing  in  his  own  favor,  and  which  did  so  exist  at 
the  commencement  of  the  action,  he  could  plead  such  demand  as 
a  set-off;  and  if  it  exceeded  the  amount  of  the  plaintiff's  chiim, 
he  could  have  judgment  against  the  plaintiff  for  the  surplus. 
Also  in  an  action  for  the  same  kind  of  demand,  brought  by  a 
plaintiff  who  had  really  assigned  the  claim,  and  was  therefore  a 
nominal  party  only,  or  brought  by  a  plaintiff  who  was  a  trustee, 
or  sued  on  behalf  of  another  person,  or  brought  by  an  assignee  of 
negotiable  paper  transferred  after  it  became  due,  the  defendant 

defendant.    5.  The  action  itself  most  be  ment,  may  be  set  off  to  the  amomit  of  tiie 

foanded  upon  a   nmihu  demand  which  pUintiflfs  demand  (that  is,  the  daoaad 

could  itself  be  a  set-off.    6.  If  there  are  sned  apon).    9.  If  the  action  is  on  negoti- 

several   defendants,   the   demand    mnst  able  paper,  assigned  to  the  plaintiff  after 

be  due  to  them  jointly.    7.  It  most  be  a  it  became  dne,  the  defendant's  deaaad 

demand  existing  against  the  plaintiff  in  against  the  assignor  thereof  maj  be  set 

the  action,  unless  the  suit  be  brought  in  off  to  the  amount  of  the  daim  in  soit. 

the  name  of  a  plaintiff  who  has  no  real  10.  If  the  plaintiff  is  a  trustee,  or  if  he  bas 

interest  in  the  contract  upon  which  the  no  real  interest  in  the  sait^  the  defendaBt*! 

suit  is  founded ;  in  which  case  no  setoff  demand  against   the  penon  benefidallT 

of  a  demand  against  the  plaintiff  shall  be  interested  may  be  set  off  to  the  amoont  <^ 

allowed,  unless  as  hereinafter  specified,  the  claim  in  suit.    In  all  of  theM  latter 

It  wiU  be  remembered,  that,  when  this  cases,  the  defendant's  demand,  in  order 

statute  was  passed,  things  in  action  were  to  be  a  set-off,  must  fall  within  the  de- 

not  generally  assignable,  so  that  an  ao-  scription  giren  in  the  former  sabdirMcu. 

tion  could  be  maintained  by  the  assignee  If  the  amount  of  the  set-off  as  osiaMiihw! 

as  plaintiff:  if  actually  transferred,  the  equals  the  plaintiff's  demand,  the  jodg- 

action  was  brought  in  the  name  of  the  as-  ment  shall  be  rendered  that  t^  plaintiff 

signer  as  nominal   plaintiff ;   while  the  take  nothing  by  his  action ;  if  it  be  lesi, 

real  owner  —  the  assignee  —  was  not  a  the  plaintiff  shall  have  jndgmeot  for  ths 

party  to  the  record.    But  fall  transfers  residue  only.    If  there  be  found  a  balaaos 

were  permitted  in  the  case  of  negotiable  due   to  the   defendant,   judgment  shall 

paper :  the  succeeding  subdivisions  pro-  be  rendered  for  the  defendant  for  tlM 

vide  for  the  special  circumstances  arising  amount   thereof ;    except   that   no  snch 

when    there   has    been   an    assignment,  judgment  shall  be  rendered  against  the 

8.  In  an  action  on  a  contract  not  negoti-  plaintiff  when  the  contract  upon  vlick 

able,  which   has  been  assigned   by  the  the  suit  is  founded  shall  have  been  as- 

plaintiff  (the  plaintiff,  therefore,  being  a  signed  before  the  oommencemeat  of  the 

nominal  party,  and  having  no  real  in-  suit,  nor  when  the  balance  is  due  from  aaj 

terest),  a  demand  existing  against  such  other  person  than  the  plaintiff   in  ths 

plaintiff,  or  against  the  assignee,  at  the  action.  QSteckv.  C.  F.  &L  Co.  (1894).  141 

time  of  the  assignment,  and  belonging  to  N.  Y.  236,  37  N.  E.  1 ;  Bennett  r.  Edina 

the  defendant  before  notice  of  the  assign-  Elec.  Co.  (1900),  164  N.  T.  131, 58  K.  £.  7. 
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might  set  off  a  similar  kind  of  demand  which  he  had  against 
either  the  assignor  or  the  assignee  in  the  first  case  before  notice 
of  the  assignment,  or  against  the  beneficiary  in  the  second  case, 
or  against  the  assignor  in  the  third  case;  but  he  could  not  by 
such  set-off  do  more  than  defeat  the  plaintiff's  recovery:  he 
could  not  have  a  judgment  for  any  balance  due  to  himself.  The 
reason  for  this  latter  rule  is  very  plain;  for  in  neither  of  these 
cases  was  the  plaintiff  the  real  party  in  interest  and  the  debtor  at 
the  same  time.  , 

§  607.  *  731.  Origin  of  Set-off  and  Recoupment.  Resemblanoes 
and  DisaimilaritieB.  While  set-off  was  entirely  of  statutory  origin, 
the  doctrine  and  practice  of  ^*  recoupment  of  damages  "  had  their 
inception  in  the  law  of  judicial  decision.  From  the  notion  of 
absolute  non-performance  as  a  total  defence,,  the  progress  was 
«asy  and  natural,  through  the  partial  defences  of  a  part  per- 
formance and  a  reduction  of  damages  by  means  of  unskilful  or 
negligent  performance,  to  the  admission  of  a  cross-demand  dn 
favor  of  the  defendant  for  damages  resulting  from  the  acts  or 
omissions  of  the  plaintiff  that  amounted  to  a  breach  of  the  con- 
tract sued  upon.  In  this  manner  the  doctrine  of  recoupment 
took  its  rise,  and  it  was  developed  by  decision  after  decision 
until  it  became  established  in  the  courts  of  England  and  of 
the  American  States,  —  a  defence  as  well  known  and  as  widely 
admitted  within  its  scope  as  the  statutory  set-off.  There  were 
resemblances  and  dissimilarities  between  these  two  defences. 
Both  were  confined  to  actions  upon  contract,  and  must  them- 
selves arise  from  contract;  but  here  the  resemblance  ends.  A 
set-off  must  be  for  a  debt,  a  fixed  certain  sum,  at  least  capable 
of  being  ascertained  by  computation:  recoupment  was  of  dam- 
ages, often  entirely  unliquidated,  and  depending  upon  an  assess- 
ment by  a  jury.  A  set-off  was  necessarily  a  demand  arising  upon 
a  different  contract  from  the  one  in  suit:  recoupment  was  neces- 
sarily of  damages  resulting  from  a  breach  of  the  very  same  contract 
sued  upon.  In  set-off  the. defendant  might  sometimes  recover  a 
balance  from  the  plaintiff:  in  recoupment  this  could  never  be 
done.'  The  doctrine  may  be  summarily  stated.  In  an  action 
upon  a  contract  to  recover  either  liquidated  or  unliquidated 
damages  or  a  debt,  the  defendant  might  set  up  by  way  of  de- 
fence and  recoup  the  damages  suffered  by  himself  from   any 

1  est.  Loois  Nat.  Bank  v.  Gay  (1894),  101  Cal.  286, 35  Fac.  876.;] 
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breach  by  the  plaintiff  of  the  same  contract.  At  an  early  period 
it  was  supposed  that  only  damages  arising  from  the  plaintiff's 
fraud  in  inducing  the  defendant  to  enter  into  the  contract,  or  in 
executing  the  same,  could  be  recouped ;  but  it  was  subsequently 
settled  that  fraud  was  not  a  necessary  element,  and  that  any 
breach  by  the  plaintiff  of  the  same  contract  which  he  makes  the 
basis  of  his  action  would  admit  the  defence  of  recoupment.  The 
rule  was  stated  in  the  following  manner  in  a  case  which  arose  a 
short  time  before  the  new  system  of  procedure  was  adopted:  *^It 
cannot  be  denied,  consistently  with  the  doctrine  now  well  estab- 
lished, but  that,  in  an  action  for  a  breach  of  contract,  the  de- 
fendant may  show  that  the  plaintiff  has  not  performed  the  same 
contract  on  his  part,  and  may  recoup  his  damages  for  such  breach 
in  the  same  action,  whether  they  were  liquidated  or  not,  or  may 
at  his  election  bring  a  separate  action." ^  Recoupment  was,  how* 
ever,  used  solely  as  a  defence :  it  could  do  no  more  than  defeat 
the  plaintiff's  recovery;  even  though  the  defendant's  damages 
should  exceed  those  proved  by  the  plaintiff,  he  could  have  no 
judgment  for  the  surplus.' 

§  60a  *  732.  lUiistrations  of  Reconpment  The  nature,  scope, 
and  intent  of  the  doctrine  may  be  illustrated  by  a  statement  of 
some  familiar  instances  in  which  recoupment  was  used ;  and  it 
will  be  readily  seen  in  all  of  them  that  the  defendant's  demand 
was  based  upon  a  breach  of  the  contract  which  was  the  founda- 
tion of  the  action,  although  often  of  other  stipulations  or  cove* 
nants  in  that  agreement  than  the  one  which  it  was  alleged  he 
himself  had  broken.  Thus,  in  an  action  brought  to  recover  the 
price  of  land,  the  defendant  could  recoup  the  damages  arising 
from  the  plaintiff's  fraudulent  representations  concerning  the 
land,  by  which  he  had  been  induced  to  enter  into  the  con- 
tract ;  ^  and  in  an  action  for  the  price  of  goods  sold,  damages 
resulting  from  the  plaintiff's  breach  of  a  warranty  on  the  sale;^ 
and  in  an  action  for  services,  damages  from  the  negligent  or  un- 
skilful manner  of  their  performance;^  and  in  an  action  on  a  lease 
for  rent  or  use  and  occupation,  damages  from  the  plaintiff's  breach 

^  Major,  etc.  of   N.  Y.  o.  Mabie,  13         «  Reab  v.  McAlister,  8  Wend.  109. 
N.  Y.  151,  1S3,  per  Denio  J. ;  and  see  Bafc-         *  Blanchard  v.  £lj,   21    Wend.  34S; 

terman  v.  Pierce,  3  Hill,  171 ;  Mnrden  v,  Sickels  v.  Pattison,  14  Wend.  257 ;  Scfli  e. 

Priment,  1  Hilt.  75.  Hall,  20  Wend.  51 ;  Ivea  v.  Van  £pp%  St 

'  SickelB  V.  Pattison,  14  Wend.  257.  Wend.  155. 

*  Van  Epps  v.  Harrison,  5  Hill,  63. 
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of  a  covenant  to  repair,  or  covenant  for  quiet  enjoyment;^  or 
damages  from  the  plaintiff's  fraud  in  inducing  defendant  to  enter 
into  the  lease.^  But  recoupment  is  confined  to  damages  from  a 
breach  of  the  contract  sued  on.'  The  same  doctrine,  which  has 
thus  far  been  illustrated  exclusively  from  New  York  cases,  pre- 
vailed in  the  other  States  to  the  same  extent,  and  perhaps,  in 
some  of  them,  had  even  a  wider  application.  A  very  few  ex- 
amples will  suffice.  In  an  action  upon  a  promissory  note,  the 
answer  alleging  that  the  note  was  given  by  the  defendant  for 
the  price  of  the  plaintiff's  services  in  constructing  and  mounting 
a  water-wheel,  and  that  the  work  was  done  and  the  wheel  made 
and  mounted  in  a  very  negligent  and  unskilful  manner,  to  the 
defendant's  damage,  was  held  to  state  a  proper  case  for  a  re- 
coupment of  defendant's  damages;^  and  in  an  action  upon  a 
sealed  agreement  to  recover  an  amount  due  for  certain  sawing 
done  by  the  plaintiff  in  pursuance  thereof,  and  also  damages 
from  the  defendant's  failure  to  furnish  the  stipulated  number  of 
logs  to  be  sawed,  damages  arising  from  the  plaintiff's  breach  of 
other  covenants  were  recouped;^  and  damages  from  the  plain- 
tiff's failure  to  build  according  to  the  specifications  were  per- 
mitted to  be  recouped  in  an  action  for  the  price.^  In  Indiana, 
where  the  defendant  had  given  a  note  for  the  purchase-price  of 
land  sold  him  by  the  payee,  and  the  latter  had  afterwards  wrong- 
fully entered  upon  the  land  and  taken  and  converted  the  growing 
crops,  it  was  held  in  an  action  upon  the  note  that  the  damages 
resulting  from  these  wrongful  acts  of  the  plaintiff  could  not 
be  recouped,  since  they  were  independent  trespasses,  and  not 
breaches  of  the  contract.*^  The  doctrine  was  applied  in  Missouri 
to  the  following  facts :  The  action  was  brought  to  recover  rent 
of  a  farm  leased  to  defendant  by  a  verbal  agreement:  the  an- 
swer set  up,  that,  by  further  provisions  of  the  same  contract, 
the  plaintiff  stipulated  to  build  and  maintain  a  fence  between  the 
premises  leased  and  other  land  occupied  by  himself;  that  he  neg- 
lected to  build  the  fence,  and,  by  reason  of  his  neglect,  his  cattle 

1  Whitbeck  v.  Skinner,  7  Hill,  53;  Dor-  Doming  v.  Kemp,  4  Sandf.  147;  Terrell 

win  r.  Potter,  5  Denio,  306;  Major  o.  v.  Walker,  66  N.  C.  244, 251. 
Mabie,  13  N.  Y.  151.  *  Butler  v.  Titos,  13  Wis.  429. 

s  Allaire    v.  Whitney,  1    EQll,    484;         *  Morrison  v.  Lovejoy,  6  Minn.  319. 
Whitney  v,  Allaire,  1  N.  T.  305  ;  4  Denio»         ^  Mason  v.  Hey  ward,  3  Minn.  182. 
554.  7  Slayback  v.  Jones,  9  Ind.  470. 

*  Seymour   v.  Davis,  2  Sandf.    239; 
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came  upon  defendant's  farm,  and  destroyed  crops  thereon.  The 
damages  thus  sustained  were  held  to  be  the  proper  subject  of 
recoupment.^ 

§  609.   *  733.    Mere  Defences  Distingtiished  from  Set-off  or  B*- 
coupment,  Connter-Claim  or  Cross -Demand.     Another  species  oi 
defence,  which  existed  at  the  common  law  and  still  exists,  is 
sometimes  confounded  with  recoupment  or  with  counter-claim, 
although  it  bears  no  real  resemblance  to  either,  and  should  be 
carefully  distinguished  from  both ;  namely,  the  reduction  of  the 
amount  claimed  to  be  due  in  suits  for  the  price  of  goods  sold  or 
of  services  rendered  in  most  instances  when  the  action  is  on  a 
quaTUum  meruit  or  quantum  valebant.     In  set-off  and  in  recoup- 
ment, the  essence  of  the  defence  consists  in  a  cause  of  action 
against  the  plaintiff  or  some  other  person:  whether  a  judgment 
is  recovered  or  not  is  immaterial,  but  a  right  of  action  always 
lies  at  the  bottom  of  the  legal  notion.     In  the  defence  referred 
to,  there  is  no  such  right:  it  is  simply  a  process  of  subtracting 
from  the  amount  of  the  adverse  claim,  and  therefore  operates 
directly  upon  tliat  demand.     Set-off  and  recoupment,  on  the 
other  hand,  do  not  attack  the  adverse  claim  itself;  and  for  that 
reason  it  is  often  said  that  they  are  not  true  defences:   they 
admit  the  plaintiff's  cause  of  action,  and  set  up  an  afiirmatiye 
cross-demand,  so  that  the  sums  awarded  for  each  may  satisfy 
one  another,  leaving  only  a  surplus  to  be  received  by  tiie  party 
who  obtains  the  larger  amount.     The  distinction  is  Tery  plain; 
but  it  has  sometimes  been  overlooked.     One  example  will  be  a 
sufficient  illustration.     In  an  action  for  the  price  of  goods  sold 
and  delivered,  and  of  work  and  labor  done  amounting  as  alleged 
to  $197,  the  answer  set  up  that  the  goods  furnished  and  the 
work  done  were  worth  no  more  than  S173,  and  as  to  that  sum 
averred  payment.     On  the  trial,  the  defendant  offered  evidence 
tending  to  show  that  the  articles  were  to  be  of  a  certain  kind  and 
quality;  that  they  were,  on  the  contraiy,  very  inferior  in  quali^; 
and  the  consequent  diminution  in  value  and  price.     This  evi- 
dence was  rejected  on  the  ground  that  the  reduction  sought 
could  only  be  claimed  by  way  of  ^^  recoupment  of  damages  or 
of  set-off."    The  New  York  Court  of  Appeals,  reversing  this 
ruling,  pronounced  the  defence  admissible,  since  it  was  in  no 

1  Haj  r.  Short,  49  Mo.  139, 142.    [Foote  &  Davis  Co.  r.  Malonj  (1902),  115  Ga 
985,  42  S.  £.  413.  j 


COUNTER-CLAIM.  845 

sense  a  claim  for  damages  against  the  plaintiff,  but  simply  a 
diminution  of  the  value  of  the  goods  and  the  labor,  as  that 
had  been  established  prima  facie  by  the  plaintiff.  "^  The  same 
principle  applies  ihrough  the  whole  range  of  possible  defences, 
under  whatever  forms  they  may  be  set  up:  if  they  simply  attack 
the  cause  of  action^  and  show  that  by  virtus  tfiereof  the  plaintiff 
ought  not  to  recover  at  all,  or  recover  all  that  he  demands,  they 
are  not,  and  cannot  be,  answers  in  the  nature  of  *^  set-off  "  or 
recoupment "  under  the  old  system,  or  of  "counter-claim"  or 
cross-demand  "  under  the  new.  Thus  the  defence  of  payment 
cannot,  by  any  mode  of  averment,  be  made  a  counter-claim;^ 
nor  that  of  usury.*  And  generally,  whenever  the  facts  pleaded 
are  merely  in  bar  of  the  action,  and  the  relief  demanded  by  the 
defendant  is  only  what  would  be  the  legal  judgment  in  his 
favor  upon  those  facts,  the  answer  is  not  a  counter-claim,  nor, 
a  fortiori^  a  cross-complaint,  although  it  may  be  in  the  form  of 
the  latter  species  of  pleading.*  From  this  preliminary  statement 
of  the  former  defences  which  contained  some  of  the  elements 
that  are  found  in  the  modem  counter-claim,  and  of  others  which 
have  nothing  in  common  with,  but  are  sometimes  mistaken  for, 
the  counter-claim,  I  now  proceed  to  a  direct  discussion  of  the 
latter  as  it  is  defined  and  authorized  by  the  codes,  and  shall 
follow  the  order  of  treatment  already  indicated.^ 

I.  A  General  Description  of  the  Counter-Cflaim;  its  Nature^  Objects 

and  Uses. 

§  610.  *  734.  Soope  of  Inquiry  herein.  Under  this  subdivision 
I  shall  collect  from  leading  judicial  decisions  such  opinions,  and 
portions  of  opinions,  as  have  in  the  clearest  and  most  accurate 
manner  described  the  general  nature,  objects,  and  uses  of  the 
counter-claim,  and  shall  add  the  comments  and  explanations 
that  seem  necessary  to  a  full  development  of  the  subject.  The 
discussion  is  here  confined  to  the  general  properties  of  the 
counter-claim,  and  does  not  descend  to  its  various  special  ele- 

1  Moffet  V.  Sackett,  18  N.  Y.  522.  «  Bledsoe  v.  Rader,  30  Ind.  S54 ;  Bel- 

3  Barke  v.  Thome,  44  Barb.  363.  lean  v.  Thompson,  33  Cal.  495. 

'  Prontj  V.  Eaton,  41  Barb.  409,  412,         ^  [Tor  a  history  of  legislation  upon  the 

per  T.  A.  Johnson  J.  subject  of  set-off,  and  references,  see  Steck 

[Smith  V.  Building   Ass'n  (1896),  119  v.  Colorado  Fnel  &  Iron  Co.  (1894),  142 

N.  C.  257,  26  S.  E.  40;  Gten.  Elec.  Co.  v,  N.  Y.  286,  31  N.  E.  7.] 
Williams  (1898),  123  N.C.  51,31  S.£.  288.3 
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ments  and  features,  which,  depending  upon  the  particular  terms 
of  the  statutes,  demand  a  more  critical  examination. 

§  611.  *  735.  One  COafls  of  CaBes  Included  in  Term  ^  Set-off" 
under  Former  Procedure  not  Included  in  Counter-Clalm.  Mere  De- 
fence not  a  Counter-claim.  There  are  certain  conclusions  which  aie 
evident  upon  the  mere  reading  of  the  statute.  Under  the  foimer 
procedure,  the  term  "  set-off  "  included  two  quite  distinct  classes 
of  cases:  namely,  (1)  those  in  which  the  defendant  might  recover 
an  affirmative  judgment  for  a  ^^debt"  against  the  plaintiff;  and 
(2)  those  in  which  the  demand  in  his  favor  could  only  be  used 
defensively  to  diminish,  or  perhaps  defeat,  the  recovery  by  the 
plaintiff.  The  codes  provide  for  both  these  classes  of  cases. 
Those  sections  which  permit  the  action  to  be  brought  by  an 
assignee  of  a  things  in  action,  and  allow  under  certain  circum- 
stances the  same  matters  to  b^' interposed  as  a  defence  against 
him  which  would  have  been  available  against  the  assignor,  and 
those  sections  which  permit  the  action  to  be  brought  by  a  trustee 
of  an  express  trust,  and  allow  the  same  matters  to  be  set  up  as  a 
defence  against  him  which  would  have  been  available  against  the 
party  beneficially  interested,  —  these  sections  plainly  embrace  the 
second  class  of  ^^ set-offs"  above  mentioned;  namely,  those  in 
which  the  demand  could  be  used  as  a  defence^  but  not  as  the  basis 
of  an  affirmative  recovery  against  the  plaintiff.  On  the  other 
hand,  these  cases  are  not  included  within  the  description  given 
of  a  counter-claim.^  A  defence,  even  though  it  consists  of  a 
claim  for  relief  against  some  person^  but  does  not  permit  a  recov- 
ery against  the  plaintiffs  is  not  a  counter-claim.  The  first  class 
of  ^^ set-offs"  above  mentioned  is  embraced  within  the  definitioD 
of  the  counter-claim  as  given  by  those  codes  which  constitute  the 
first  group  according  to  the  division  made  in  a  former  paragrapL' 
In  the  codes  which  constitute  the  second  group,  the  same  class 
of  ^^  set-offs  "  is  substantially  described  under  the  original  name 
which  belonged  to  that  species  of  answer  in  the  old  procedure.' 

§  612.  *  736.  Recoupment  a  Species  of  Counter-ClalsL  How 
Modified  and  Enlarged.  The  '^  recoupment  of  damages  "  has  un- 
dergone a  most  important  modification.    It  is  confessedly  covered 

1  ^Piedmont  Bank  v.  WilBon  (1899),         >  See|*726. 
124  N.  C.  561,  32  S.  £.  889;  Lindsay,  etc.  «  [  St.  Louis  Nat.  Bank  v.  Qajr(I894), 

Co.  u.  Carpenter  (1894),  90  la.  529,  58  101  Cal.  286,  85  Fac.  876.] 
N.  W.  900.  ] 
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by  the  definition  of  counter-claim  given  in  all  the  codes  without 
exception.     In  those  forming  the  two  principal  groups  according 
to  the  classification  heretofore  made,  it  is  described  by  the  ex- 
press language,  ^'a  cause  of  action  arising  out  of  the  contract 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim ; "  in  that  of  Indiana  it  is  described  by  the  language, 
'*  any  matter  arising  out  of  or  connected  with  the  cause  of  action 
^which  might  be  the  subject  of  an  action  in  favor  of  the  defend- 
ant,  or  which  would  tend  to  reduce  the  plaintiff's  claim   or 
demand  for  damages ; ''  and  in  that  of  Iowa  by  the  language,  ^  a 
cause  of  action  in  favor  of  the  defendants,  or  some  of  them,  against 
the  plaintiffs,  or  some  of  them,  arising  out  of  the  contract  set 
forth  in  the  petition. "  ^    It  is  beyond  dispute,  then,  that  the  re- 
coupment of  damages,  as  the  same  was  authorized  by  the  courts 
under  the  old  practice,  is  made  a  species  of  counter-claim  by  all 
the  codes.     But  its  effects  have  been  greatly  enlarged.     As  it 
has  been  transferred  into  a  counter-claim,  it  partakes  of  all  the 
essential  features  conferred  upon  that  kind  of  defence  by  the 
statute.     For  this  reason,  the  defendant,  who  would  formerly 
have  set  up  the  facts  in  recoupment  of  damages,  and  who  now  ^ 
pleads  the  same  facts  as  a  species  of  counter-claim,  may  upon 
the  basis  of  those  facts  obtain  a  judgment  for  damages  in  his 
favor  against  the  plaintiff,  if  the  proofs  upon  the  trial  warrant 
such  a  result. 

§  613.  *  737.  Connter-Clalm  Broader  than  Set-off  and  Reoonp- 
ment.  Kinds  of  Caoaes  of  Aotlon  that  may  be  interposed  as 
Counter-claims.  The  two  classes  of  afGomative  relief  mentioned 
in  the  foregoing  paragraphs,  important  as  they  are,  do  not  ex- 
haust the  scope  and  efficacy  of  the  counter-claim.  The  causes 
of  action  which  were  the  basis  of  a  "  recoupment  of  damages  " 
or  of  a  "set-off,*'  as  those  terms  were  legally  defined,  all  neces- 
sarily arose  from  a  breach  of  contract.  The  language  employed 
by  the  codes  speaks  of  causes  of  action  as  constituting  a  counter- 
claim, which  do  not  arise  out  of  contract.  It  mentions  three 
alternatives,  —  causes  of  action  (1)  arising  out  of  the  contract 
set  forth  in  the  complaint,  or  (2)  arising  out  of  the  transaction 
set  forth  in  the  complaint,  or  (3)  connected  with  the  subject  of 
the  action.  Unless  we  would  accuse  the  legislature  of  the  most 
absurd  and  misleading  tautology,  this  language  was  intended  to 

^  See  p.  697,  an^e,  where  statutes  are  given  in  f  olL 
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affirm  that  there  may  be  counter-claims  which  do  not  arise  out 
of  contract.     Arising  out  of  the  "transaction,"  and  "connected 
with  the  subject  of  the  action,"  are  placed  in  opposition  to  "aris- 
ing out  of  contract.^*    As  "recoupment  of  damages"  and  "set- 
off "  must  be  based  upon  the  non-performance  of  a  contract,  it 
follows  that  the  counter-claim  was  designed  to  include  other 
demands  to  which  neither  of  these  two  terms  can  apply.     What 
are  these  other  demands  ?    I  do  not  now  attempt  to  answer  this 
question  in  detail :  it  is  enough  to  point  out  the  general  nature 
of  all  such  possible  cases.     If  causes  of  action  are  for  the  recoT- 
ery  of  money  only,  they  must  either  be  upon  contract  or  for  a 
tort.     Is  there  any  possible  cause  of  action  upon  contract,  which 
is  neither  a  "set-off  "  nor  a  "recoupment  of  damages," and  which 
may  be  embraced  within  the  definition  of  a  counter-claim?    There 
is :  a  cause  of  action  for  the  breach  of  a  contract  other  than  the 
one  sued  upon,  when  the  demand  is  for  damages  merely,  to  be 
assessed  by  the  jury,  and  not  for  a  debt,  is  neither  a  "set-off" 
nor  a  "recoupment,"  and  yet  'is  plainly  described  by  the  second 
subdivision  of  the  definition  found  in  all  the  codes  which  form 
the  first  group,  and  by  the  definition  of  "set-off"  found  in  all 
those  which  make  up  the  second  group.     As  the  word  "  trans- 
action "  seems  to  imply  causes  of  action  not  necessarily  upon 
contract,  those  arising  from  tort  may  perhaps,  under  proper  cir- 
cumstances, be  the  subject  of  counter-claim;  but  the  discussion  of 
this  particular  question  will  be  deferred  to  a  subsequent  part 
of  this  section.     I  will  now  sum  up  the  possible  cases,  or  classes 
of  cases,  which  may  be  included  within  the  broad  definition  of 
the  counter-claim  as  given  in  the  codes  of  the  first  group:  if  we 
pass  to  the  second  group,  certain  of  these  classes  would  fall 
within  the  term  "  set-off  "  rather  than  counter-claim.     Of  the 
causes  of  action  which  terminate  in  a  recovery  of  money  alone, 
the  counter-claim  expressly  embraces  (1)  the    matters  which 
under  the  former  procedure  gave  rise  to  a  recoupment  of  dam- 
ages; (2)  the  cases  of  "set-off"  in  which  a  judgment  for  debt 
against  the  plaintiff  was  possible;  (3)  demands  to  recover  un- 
liquidated damages  for  the  breach  of  a  contract  not  the  founda- 
tion of  the  plaintiff's  suit,  and  possibly  (4)  demands  to  recover 
damages  for  torts,  if  the  same  arose  out  of  the  "  transaction  **  set 
forth  in  the  complaint  or  petition,  or  are  connected  with  the  sub- 
ject of  the  action.     These  exhaust  all  the  possible  instances  of  a 
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mere  pecuniary  recovery.  Counter-claim  may  also  embrace  cases 
of  an  equitable  nature  in  which  affirmative  relief  is  granted  to 
the  defendant.^  Such  cases  are  as  plainly  described  by  the  gen* 
eral  language  of  the  codes  as  those  of  a  purely  legal  character 
which  seek  only  a  pecuniaiy  judgment.  In  order  to  shut  out 
these  claims  for  equitable  relief,  and  to  limit  the  counter-claim 
to  causes  of  action  for  the  recovery  of  money,  the  terms  of  the 
statute  must  be  read  with  restrictions  interpolated  into  their 
midst  which  were  not  placed  there  by  the  legislature.  Were 
it  not  that  the  ancient  set-off  and  recoupment  could  only  be 
used  in  legal  actions  brought  to  recover  money,  no  judge  would 
have  thought  that  a  like  limitation  must  be  put  upon  the  lan- 
guage of  the  codes.  How  far  the  counter-claim  includes  equi- 
table relief  will  be  fully  discussed  in  the  sequel.  Finally,  the 
only  other  cases  which  could  possibly  come  within  the  definition 
of  counter-claim  are  legal  causes  of  action  to  recover  possession 
of  lands,  or  to  recover  possession  of  chattels. 

§  614.  *  738.  Bssential  Elements  and  Test  of  Connter-Claim. 
Most  be  a  Caojie  of  Action.  Having  thus  enumerated  the  dif- 
ferent kinds  of  causes  of  action  and  of  relief  which  may  be  used 
by  the  defendant  as  counter-claims,  I  shall  proceed  to  point  out 
some  essential  features  and  elements  which  must  exist  in  each  of 
these  cases;  that  is,  some  essential  elements  which  enter  into  the 
very  notion  of  the  counter-claim.  (1)  It  must  be  a  cause  of 
action.^  In  other  words,  the  facts  must  be  such  that  they  would 
constitute  the  entire  matter  proper  and  necessary  to  be  set  forth 
in  the  complaint  or  petition,  if  the  defendant  had  chosen  to  insti- 

1  [KoUock  V.  Scribner  (1897),  98  Wis.  Helmer  v.  Yetzer  (1894),  92  la.  627,  61 

104,  73  N.  W.  776.]  N.  W.206;  Bardes  v.  Hutchinson  (1901), 

<  [;RichardBV.  Am.  Desk  &  Seating  Co.  113  la.  610,  85  N.  W.  797;  Rumbough  v. 

(1894),  87  Wig.  503,  58  N.  W.  787 ;  Union  Young  (1896),  119N.  C.  567,  26  S.  E.  143 ; 

Mercantile  Co.  v.  Jacobs  (1897),  20  Mont.  Kahra  v.  Kahrs  (1902),  115  Ga.  288,  41 

270,  50  Pac.  793;  Waller  v.  Deranlean  8.  E.  649;  Gulliver  ».  Fowler  (1894),  64 

(1908), —  Neb.  —,94  N.  W.  1038;  Bab-  Conn.  556,  30  AtL  852;  Rheav.  Baglej 

cock  V.  Maxwell  (1898),  21  Mont.  507,  54  (1899),  66  Ark.  93,  49  S.  W.  492 ;  Gurake 

Pac.  943;  Askew  v.  Koonce'(1896),  118  v.  Kelpin  (1901),  61  Neb.  617,  85  N.  W. 

N.  C.  526,  24  8.  E.  218;   Stotsenburg  v.  557;  Lacey  v.  Laoey  (1893),  95  Ky.  110, 

rordice(1895),  142lnd.  490,  4lN.  E.313;  23   8.  W.  673;    Arthurs   ».    Thompson 

NichoUs  V.  Hill  (1894),  42  S.  C.  28,  19  (1895),  97  Ky.  218,  30  S.  W.  628;  Far- 

8.  E.    1017;   Tron  v.  Yohn  (1896),   145  rell  v,  Burbank  (1894),  57  Minn.  395,  59 

Ind.  272,  43  N.  E.  437:  Harris  v.  Ran-  N.  W.  485;  White  v.  Blitch  (1900),  112 

dolph  County  Bank  (1901),  157  Ind.  120,  Ga.  775,  38  S.E.  80;  Center  Creek  Water 

60  N.  E.  1025;  Lindsay,  etc.  Co.  ».  Car-  Co.  v.  Lindsay  (1900),  21  Utah,  192,  60 

penter  (1894),  90  la.  529,  58  N.  W.  900;  Pac  559.] 

54 


850  CIVIL  BSMEDIES. 

tute  an  independent  action  between  himself  as  plaintiff  and  the 
plaintiff  as  defendant.^  When  a  counter-claim  is  pleaded^  the 
defendant  becomes,  as  far  as  respects  the  matters  alleged  therein, 
an  actor:  there  are  substantially  two  simultaneous  actions  pend- 
ing between  the  same  parties,  each  of  whom  is  at  the  same  tune 
a  plaintiff  and  a  defendant.  Since  the  counter-claim  states  a 
cause  of  action,  it  is  to  be  governed  and  judged  by  the  roles 
which  apply  to  the  complaint  or  petition:^  the  facts  alleged 
must  be  sufficient  to  constitute  the  cause  of  action,  and  the 
relief  to  which  the  defendant  is  entitled  should  be  propeily 
demanded.  In  short,  the  pleader  should,  for  the  time  being, 
regard  himself  as  acting  for  a  plaintiff,  and  as  drawing  a  com- 
plaint or  petition.  This  rule  is  so  simple  and  so  plain,  that  it 
seems  almost  impossible  to  mistake  it;  and  yet  the  books  of 
reports  are  full  of  cases  in  which  facts  have  been  set  up  as 
counter-claims,  which,  if  admitted  to  be  true,  would  not  have 
entitled  the  party  pleading  them  to  any  relief.  The  test  thus 
suggested  is  of  imiversal  application.  Would  the  &ictB  averred 
taken  by  themselves,  if  admitted,  entitle   the  defendant  to  a 

• 

1  ["  An  answer  setting  np  a  counter-  bad  on  demurrer : "  Indiana,  elc  Am'i 

claim  must  contain  the  substantial  requi-  v.  Crawlej  (1898),  151  Ind.  413,  51  K.  E. 

sites  of  a  complaint,  and  allege  facts  which  466. 

legally  entitle  the  defendant  to  recover  in  "  A  counter-claim  Is  an  acfcioii,  and  is 

a  suit  instituted  by  him  for  that  purpose  be  properly  pleaded  it  must  be  set  fortk 

against  the  plaintiff ;  and,  if  his  pleading  with  all  the  allegations  neoessaiy  to  iq>- 

omits  any  allegation  that  would  be  neces-  hold  an  original  p^ition  fbanded  oo  die 

sary  to  state  a  cause  of  suit,  it  will  be  ml-  same  cause  of  action :  **  Priehard's  Execs- 

nerable  to  a  demurrer  interposed  on  that  triz  r.  Peace  (1895),  98  Ky.  99,  SS  &  W. 

ground : ''  Le  Clare  v.  Thibault  (1902),  41  296.  "  An  answer  is  a  statement  of  deiesee. 

Ore.  601,  69  Pac  552.    "  A  counterclaim  It  is  not  its  office  to  demand  aifiriBative 

must,  to  be  good,  contain  every  allegation  relief,  unless  upon  a  oounter-dahn ;  nor 

which  would  be  needed  in  a  complaint  can  it  properly  be  made  to  take  the  place 

founded  on  the  same  cause  of  action : "  of  a  motion  to  cite  in  new  parties.    So  fsr 

Daggs  t;.  Phoenix  Nat.  Bank  (1898),  Aris.,  as  used  for  such  purposes  it  may  be  dit- 

53  Pac.  201.  regarded  by  the  trial  court:*  RbsmU  r. 

"To  constitute  a  counter-claim,    the  Easterbrook  (1898),  71  Conn.  SO, 40  Atl 

facts  stated  must  amount  to  an  independ-  905.      A    counterclaim    which   chargsi 

ent  cause  of  action;   when  they  merely  fraud  and  misconduct  in  general  temi, 

serve  to  defeat  plaintiff's  cause  of  action,  without  specifying  pardcolar  ads,  does 

they  amount  to  a  defence,  not  a  counter-  not  state  a  cause  of  action :  Aldec  r 

claim:"    Walker  v.  Ins.  Co.  (1894),  143  Christianson   (1901),    83    Minn.   21,   85 

N.  Y.  167,  38  N.  E.  106.    "A  counter-  N.  W.  824.] 

claim,  as  our  decisions  affirm,  is  not  a  de-  *  It  is    within  the  diaeretiaB  of  t^ 

fence  to  a  plaintiff's   action,  but  it  is  a  court  to  allow  him  to  amend  his  pleadiikg 

cross-action  by  the  defendant ;  and  it  must  by  adding  another   ooont :    VeoaUe  r. 

state  facts  sufficient  in  law  to  constitute  a  Dutch,  37  Kan.  515. 
cause  of  action ;  otherwise  it  will  be  held 
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judgment  in  his  favor  against  the  plaintiff?     If  not,  they  do 
not  constitute  a  counter-claim, 

§  615.  *  789.  Implies  an  Oppoaing  Claim.  Umitation  herein.  It 
has  sometimes  been  said  that  ^  counter-claim,  ^^  exvi  termini^  im- 
plies a  claim,  and  also  an  opposing  claim;  and  that,  therefore, 
there  cannot  be  a  valid  counter-claim  unless  there  is  a  demand 
on  behalf  of  the  plaintiff.  This  is  no  doubt  true  within  certain 
limits.  The  counter-claim  as  well  as  the  defence  assumes  that 
the  plaintiff  sets  up  a  claim  in  his  complaint.  There  could  be 
no  answer  of  any  kind,  defensive  or  affirmative,  unless  the  plain- 
tiff in  the  first  instance  filed  or  served  a  pleading  containing  some 
demand.  But  a  counter-claim  does  not  necessarily  imply  that 
the  demand  is  a  valid  one.  The  term,  if  not  invented,  was  applied 
hy  the  legislature  to  this  species  of  answer,  which  is  allowed  to 
be  used  in  cases  where  the  plaintiff  sets  up  certain  specified  causes 
of  action ;  but  the  code  nowhere  requires  that  the  cause  of  action 
thus  alleged  should  be  a  good  one.  To  interpolate  any  such  limi- 
tation into  the  language  of  the  statute  would  be  giving  an  unnec- 
essary meaning  to  a  very  simple  epithet  chosen  by  the  lawmakers 
to  designate  a  particular  kind  of  pleading.  The  plaintiff  must 
file  a  complaint  averring  facts  which  are  said  to  constitute  a  cause 
of  action  in  his  favor.  The  defendant  is  expressly  permitted  to 
unite  in  his  answer  as  many  defences  and  counter-claims  as  he 
may  have.  Suppose  that  he  pleads  some  defence  either  by  way 
of  denial  or  of  new  matter,  and  also  a  counter-claim.  On  the  trial 
he  establishes  his  defence,  and  thus  defeats  the  plaintiffs  recov- 
ery upon  the  alleged  cause  of  action.  Does  this  success  cut  off 
bis  power  to  go  on  and  prove  the  facts  constituting  his  coimter- 
claim,  and  to  obtain  the  judgment  thereon?  Such  a  conclusion 
would  be  a  monstrous  perversion  of  the  statute,  and  would  be  a 
virtual  repeal  of  its  express  provisions  which  permit  the  defend- 
ant to  unite  as  many  defences  and  counter-claims  as  he  may  have. 
When  the  legislature  authorized  him  to  join  def  enoes  and  counter- 
claims in  this  manner,  it  certainly  intended  that  he  should  use 
them  all,  and  did  not  mean  that  he  should  go  through  the  empty 
form  of  pleading  them,  and  afterwards  abandoning  those  which 
are  affirmative  in  their  nature  because  successful  in  those  which 
are  negative.^    This  conclusion  is  self-evident:   it  necessarily 

1  QLe  Clare  v.  Thibaalt  (1902),  41  Ore.    can  be  permitted  to  plead  a  counter-claim 
601,  69  Pac.  552:  "Before  a  defendant    as  a  defence  to  plaintiff's  cause  of  suit. 
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results  from  the  positive  provisions  of  the  codes,  and  cannot  be 
avoided  without  their  virtual  repeal.  I  have  dwelt  upon  this 
subject  at  some  length,  not  because  there  can  be  any  legitimate 
and  well-founded  doubt  concerning  it,  but  because  there  are  cer- 
tain  judicial  dicta  in  a  few  cases  which  are  supposed  to  convey  a 
different  meaning.^ 

§  616.  *  740.  Cause  of  Action  AUeged  most  exist  in  Favor  ol 
Defendant  who  pleads  it.  Bacception  hereto  in  Codes  of  TndJMUi 
snd  Iowa.  (2)  The  cause  of  action  thus  alleged  must  exist  in 
favor  of  the  defendant  who  pleads  it  As  the  counter-claim  is  de» 
fined  in  nearly  all  the  codes,  a  defendant  is  not  permitted  to  set  up 
facts  which  entitle  any  other  person,  defendant  or  otherwise,  to 
relief.  He  himself  must  be  the  party  entitled  to  the  judgment  de- 
manded, so  that  he  would  be  the  proper  plaintiff,  or  one  of  the 
proper  plaintiffs,  if  the  cause  of  action  had  been  made  the  basis  of 
an  independent  suit.  It  is  not,  of  course,  to  be  undeistood  that  a 
counter-claim  must  always  exist  in  favor  of  a  single  defendant: 
two  or  more,  when  sued  jointly,  may  have  a  joint  cause  of  acticm 


he  mnBt  admit  the  existence,  at  least, 
of  a  part  of  his  adversary's  demands." 
Sydner  Pump  Co.  v.  Rocky  Mount  Ice  Co. 
(1899),  125  N.  C.  80,  S4  S.  £.  198 :  When 
a  non-snit  has  been  entered,  it  is  too  late 
to  file  a  supplemental  answer  containing 
a  counter-claim,  since  when  there  is  no 
action  pending  there  can  be  no  counter- 
claim. Davis  V.  Seattle  National  Bank, 
(1898),  19  Wash.  65,  52  Pac.  526 :  "A  de- 
fendant may  deny  liability  and  at  the 
same  time  plead  a  counter-claim  or  offset, 
without  subjecting  himself  to  the  charge 
of  pleading  inconsistent  defences,  if  there 
is  no  direct  contradiction  in  the  special 
facts  pleaded.  "^ 

1  See  Mayor,  etc.  of  K.  Y.  v.  Parker 
Vein  Stp.  Co.,  12  Abb.Pr.  SOO;  8  Bosw. 
300 ;  Bellinger  v.  Craigue,  31  Barb.  534 ; 
Prouty  V.  Eaton,  41  Barb.  409.  See  also 
Schenectady  v,  Furman,  61  Hun,  171, 
post,  §  *  744,  note.  It  is  settled,  however, 
in  Minnesota,  that  a  counter-claim  most 
of  necessity  admit  the  cause  of  action  set 
up  by  the  plaintiff,  and  that  the  defendant 
cannot  deny  this  cause  of  action,  and  at 
the  same  time  plead  a  counter-daim.  In 
one  case  the  court  said :  **  The  nature  of 
a  counter-claim  would  seem  to  render 
necessary  the  admission  by  defendant  of 


a  claim  against  him  in  fiiTor  of  the  plam- 
tiff  arising  out  of  the  contract  or  the  taia* 
action,  as  the  case  may  require,  which  k 
the  cause  of  action,  or  the  groond  of  tbt 
plaintiff's  claim  set  forth  in  the  coO' 
plaint. "  All  daim  of  the  pl^ii^ti*  beiac 
denied,  it  was  held  there  could  be  ma 
counterclaim.  Steele  o.  Etheridge,  15 
Minn.  501,  509;  Mason  v.  Howard,  S 
Minn.  182;  Whal<m  v.  Aldrich,  8  Miaa. 
346,  348;  Koempel  v.  Shaw,  13  Miaa. 
488;  Morrison  v.  Lorejoy,  6  Minn.  311 
I  add  here  the  more  recent  caaea  wkkk 
illustrate  the  general  natore  and  reqai- 
sites  of  the  counterclaim,  with  respect  Co 
all  the  features  described  in  the  para- 
graphs of  the  test.  Nothing  in  these 
decisions  requires  any  modificatioD  of  the 
views  stated  in  the  text ;  ia  fmct,  bt  dis- 
cussion oi  the  coonterdatm  in  aQ  its 
bearings  is  sustained  by  the  cnrrent  of 
authority.  Davis  v.  Tonlmin,  77  N.  T. 
280,  and  cases  cited ;  Francis  v,  EdwaHi. 
77  N.  C.  271 ;  Quebec  Bk.  v.  Weygnd, 
SO  Ohio  St.  126 ;  Schee  v.  McQuakca,  59 
Ind.  269;  Blakely  o.  Bomff,  71  id.  93; 
Thompson  r.  Tookey,  71  id.  296:  Stock- 
ton V.  Stockton,  73  id.  510;  Kncker  r. 
Steelman,  73  id.  396 ;  Exline  r.  Loweiy,  44 
Iowa,  556;  Town  o.  Bripgolf,  47  id  131 
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against  the  plaintiff;  in  which  case  it  might  be»  and  properly 
should  be,  pleaded  as  a  counter-claim  by  them  all.  To  the  gen- 
eral rule  above  stated  there  is  an  exception  already  pointed  out  in 
the  codes  of  Indiana  and  of  Iowa,  which  permits  a  surety  when 
sued  to  take  advantage  of  a  demand  against  the  plaintiff  in  favor 
of  his  principal,  and  a  joint  debtor,  when  sued,  to  interpose  one  in 
favor  of  another  joint  debtor. 

§  617.  *  741.  Cause  of  Action  must  exist  against  the  Plaintiff. 
(3)  The  cause  of  action  must  exist  against  the  plaintiff  in  the 
suit,  so  that  a  judgment  for  the  relief  demanded  can  be  rendered 
against  him.  This  feature  of  the  counter-claim  is  evident  upon 
the  most  cursory  reading  of  the  statutory  provision ;  and  yet  the 
books  are  f uU  of  cases  in  which  matters  have  been  set  up  as 
counter-claims  that  showed  no  cause  of  action  whatever  against 
the  plaintiff,  but  one  (if  at  all)  existing  against  some  other  per- 
son not  a  party  to  the  suit.^  This  error  is  most  likely  to  ai:ise  in 
actions  brought  by  an  assignee  of  a  demand,  where  the  defendant 
has  a  claim  which  would  be  valid  against  the  assignor.  Such 
claim  may,  under  some  circumstances,  constitute  a  perfect  defence 
to  the  suit,  and  it  may  be  a  set-off  according  to  the  provisions  of 
statutes  prior  to  the  code ;  but  it  cannot  be  a  counter-claim,  for 
the  simple  but  most  cogent  reason  that  it  does  not  entitle  the 
defendant  to  any  possible  recovery  against  the  plaintiff.^ 

§  618.  *  742.  Subjeot-Matter  of  Counter-Clalm.  General  Classes. 
Btatntory  Restrictions  as  to  Soope  and  Character.  Analysis  of  Statu- 
tory Provisions.  (4)  In  reference  to  their  subject-matter,  the  codes 
which  form  the  first  group  separate  counter-claims  into  two  gen- 
eral classes:  namely,  firsts  those  which  arise  out  of  a  cause  of 
action  different  from  the  one  alleged  by  the  plaintiff;  and  sec- 
andlt/y  those  which  arise  out  of  or  are  connected  with  the  same 
cause  of  action  as  the  one  alleged  by  the  plaintiff.    In  the  first  of 


1  QJ.  S.  T.  Co.  V.  Stanton  (1893),  139 
N.  Y.  531,  34  X.  £.  1098;  Dolbeer  v, 
Stont  (1893),  139  N.  Y.  486,  34  N.  £. 
1102;  Trester  v.  City  of  Sheboygan 
(1894),  87  Wis.  496,  58  N.  W.  747 ;  Mom- 
sen  o.  Atkins  (1900),  105  Wis.  557,  81 
N.  W.  647;  Smith  v.  Dawley  (1894),  92 
Ia.312.  60N.W.  625.] 

«  [Walker  t;.  Ins.  Co.  (1894),  143  N.  Y. 
167,  38  N.  £.  106.  In  an  action  by  the 
indorsee  after  matarity  of  a  promissory 
note,  an  indebtedness  of  the  payee  to  the 


maker,  existing  at  the  date  of  the  transfer 
of  the  note,  is  not  a  connter-claim,  bnt  a 
defence:  Lynch  v.  Free  (1896),  64  Minn. 
277,  66  N.  W.  277.  Where  an  agent  snes 
in  his  own  name,  defendant  may  set  np  as 
a  partial  defence  a  demand  against  the 
principal,  bat  this  "  is  not  really  a  coun- 
ter-claim," since  it  ib  not  "a  demand 
which  may  be  the  basis  of  a  judgment 
against  the  plaintiff :  '*  Bliss  v.  Sneath 
(1894),  103  Cal.  43,  36  Fac  1029.] 
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these  classes  the  cause  of  action  stated  by  the  plaintiff  most  spring 
from  contract,  and  the  counter-claim  must  arise  out  of  another 
contract.     These  counter-claims  are  identical  with  the  ^^ set-off"* 
of  the  codes  which  belong  to  the  second  group,  and  they  embraoe, 
but  are  not  restricted  to,  the  ^  set-offs  "  used  in  the  former  prooe- 
dure.     They  include  that  ancient  *^  set-off/'  and  also  much  more ; 
for  they  cover  all  cases  of  damages  as  well  as  of  debt  resulting 
from  the  non-performance  of  contracts ;  and,  according  to  the 
construction  supported  by  the  overwhelming  weight  of  authority, 
they  also  extend  to  cases  of  equitable  relief  arising  from  contract 
In  the  second  of  these  classes  the  cause  of  action  that  may  be  set 
forth  by  the  plaintiff  is  not  defined  or  limited  in  any  manner,  and 
may  therefore,  unless  limitations  not  contained  in  the  statute  are 
to  be  interpolated  by  the  courts,  be  of  any  kind  and  nature.    The 
counter-claim,  however,  is  restricted  in  its  scope  and  character, 
and  must  conform  to  one  or  the  other  of  three  requisites:  (a)  If 
a  contract  is  set  forth  in  the  complaint  or  petition  as  the  founda- 
tion of  the  plaintiff's  demand,  the  counter-claim  must  arise  out  of 
that  same  contract ;  and  this  plainly  embraces  the  ancient  recoup- 
ment of  damages,  although  Ear  broader  in  its  operation  than  that 
species  of  defence,     (i)  If  a  ^  transaction "  is  set  forth  as  the 
foundation  of  the  plaintiff's  demand,  the  counter-claim  must  arise 
out  of  that  ^  transaction ;  "  and,  so  far  as  ^'  transaction  ^  is  some- 
thing different  from  or  additional  to  ^^  contract,"  this  is  a  provision 
not  identical  in  its  effect  with  either  "set-off  "  or  " recoupment: " 
it  clearly  embraces  many  iastances  of  equitable  cross-demand  and 
relief  in  favor  of  the  defendant;  and  the  only  real  doubt  is, 
whether  it  extends  also  to  legal  causes  of  action,     (e)  Whatever 
be  the  nature  of  the  claim  asserted  by  the  plaintiff, —  for  the 
codes  contain  no  restriction  in  respect  to  this  matter,  —  any 
counter-claim  may  be  pleaded  ^  which  is  connected  with  the  sub- 
ject of  the  action."  ^    I  have  thus  g^ven  a  simple  analysis  of  the 
statutory  provision,  taking  the  language  as  the  legislature  has 
used  it  without  modification,  neither  adding  to  nor  subtracting 
from  it     If  the  courts  have  at  any  time  placed  further  limitations 
upon  the  scope  and  operation  of  the  counter-claim,  if  they  have 
ever  refused  to  admit  the  broad  and  comprehensive  classification 
here  made,  they  have  done  so  by  narrowing  the  general  language 
of  the  statute,  and  restricting  its  obvious  import.     How  far  judi* 

1  QWarren  v.  Hall  (1895),  20  Colo.  508, 38  Pae.  767.] 
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cial  decisions  have  gone  in  this  process  of  limitation,  and  how 
much  authority  should  be  conceded  to  their  interpretation,  I  shall 
attempt  to  ascertain  and  to  determine  in  subsequent  portions  of 
this  section.  My  sole  object  now  is  to  let  th^  statute  speak  for 
itself  by  presenting  an  analysis  and  arrangement  of  its  various 
clauses.  It  is  certain,  from  this  inspection  of  its  very  language, 
that  there  is  no  express  restriction  upon  the  nature  and  effect  of 
the  relief  which  may  be  demanded  and  obtained  by  means  of  a 
counter-claim,  —  no  express  requirement  that  it  must  be  legal 
rather  than  equitable,  nor  that  it  must  be  confined  to  a  money 
judgment  in  the  form  of  debt  or  damages.  Nor  is  there  any  ex- 
press provision  that  the  counter-claim  must  be  something  essen- 
tially antagonistic  to,  or  tending  to  defeat  or  lessen,  the  cause  of 
action  set  forth  by  the  plaintiff  in  his  complaint  or  petition.  It 
will  be  seen,  in  the  further  discussions  of  this  section,  that  the 
incident  last  mentioned  is  declared  by  several  carefully  considered 
decisions  to  be  a  necessary  element  or  feature  of  the  counter- 
claim, implied  in  its  very  nature  and  in  the  name  given  to  it  by 
the  legislature.  I  do  not  question  the  correctness  of  this  conclu- 
sion :  I  merely  call  attention  to  the  fact,  that,  in  reaching  it  or  any 
similar  result,  the  courts  have  added  to  or  taken  from  the  express 
terms  of  the  codes. 

§  619.  *  743.  lUustrative  Opinions.  I  shall  now  collect  the 
opinions  of  several  eminent  and  able  judges,  selected  from  a 
number  of  leading  cases,  in  order  that  the  reader  may  be  able  to 
compare  their  conclusions  with  the  results  of  the  foregoing  analy- 
sis, and  to  ascertain  the  general  principles  upon  which  the  courts 
have  proceeded  in  constructing  the  theory  of  the  counter-claim  as 
it  is  now  understood  and  accepted  in  the  various  States.  These 
selections  and  quotations  will  be  found  in  the  foot-notes.^     The 

^  Learenworth    v.    Packer,   52   Barb,  it  most  be  somethiog    which  resists  or 

132,  136,  per  Potter  J. :  "  A  coanter-claim  modifies  the  plaintiff's  claim."    See  also 

is  a  kind  of  equitable  defence  which  is  Clinton  v.  Eddy,  1  Lans.  61,  62 ;  Boston 

permitted,  under   the  provisions  of  the  Mills  v,  Enll,  6  Abb.  Pr.  n.  s.  319,  321 ; 

code,  to  be  set  up,  when  it  arises  out  of  Pattison  v.  Richards,  22  Barb.  143,  14lS ; 

the  contract  set  forth  in  the  complaint.  Ogden  v.  Coddington,  2  E.  D.  Smith,317; 

It  is  broader  and    more  comprehensive  Gleason  v.  Moen,  2  Dner,  639,  642 ;  Schu- 

than   recoupment,    though   it    embraces  bart  v.  Hartean,  34  Barb.  447 ;  Lignot  v, 

both  recoupment  and  set-off ;  and  it  is  Redding,  4  E.  D.  Smith,  285 ;  Currie  v, 

intended  to  secure  to  a  defendant  all  the  Cowles,  6  Bosw.  453 ;  Wolf  v.  H.,  13  How. 

relief  which  either  an  action  at  law,  or  a  Pr.  84 ;  Davidson  v.  Remington,  12  How. 

bill  in  equity,  or  a  cross-suit,  would  have  Pr.  310. 
secured  on  the  same  state  of  facts.    But 
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assignee  of  a  demand  having  brought  suit  upon  it,  the  defend- 
ant alleged  as  a  counter-claim  a  contract  with  the  assignor,  a 
breach  thereof  by  him,  and  resulting  damages,  and  prayed  judg- 
ment for  the  amount  of  such  damages  aganist  the  defendant. 
No  reply  being  served  to  this  answer,  the  defendant  urged  that 
its  averments  wei*e  admitted,  and  that  he  was  entitled  to  judgment 
on  the  record.  In  rejecting  his  claim,  the  New  York  Court  of 
Appeals  described  the  counter-claim  at  large,  and  stated  prin- 
ciples of  universal  application.^ 

§  620.  *  744.  Doctrine  that  Coanter-Claim  must  be  Antagonistic 
to,  and  tend  to  defeat,  lessen,  or  modify,  the  Claim  of  Plaintift 
The  doctrine  is  maintained  in  several  cases,  that,  as  an  essential 
feature  or  element  of  every  counter-claim,  the  cause  of  action 
which  it  sets  up  must  be  of  such  a  nature  that  the  relief  obtained 
by  its  means  will  necessarily  interfere  with,  defeat,  lessen,  or 
modify  the  relief  granted  to  the  plaintiff  in  virtue  of  the  cause  of 
action  alleged  in  his  complaint  or  petition.  In  other  words,  the 
two  demands  must  be,  to  some  extent  at  least,  antagonistic,  and 
tending  to  destroy  or  limit  each  other .^    In  an  action  brought  to 

1  [Dolbeer  r.  Stoat  (1893),  139  N.  Y.  natnre  is  stated  in  this  answer.*'    In  the 

486,  34  N.  £.  1102.|]    Vassear  v.  Living-  same  case,  the  court  below,  after  stating 

ston,  13  N.  T.  248,  per  Denio  J. :  "  There  the  doctrine  in  a  similar  manner,  added : 

is  nothing  in  the  nature  of  a  counter-  "  A  counterclaim  which  is  not  also  a  sefe- 

claim  stated  in  the  answer.    There  was  off  is  not  a  defence.    It  is  a  distinct  and 

never  anj  contract  between  the  plaintiff  independent  cause  of  action,  which  is  not 

and  the  defendant ;  and  although  the  new  used  simplj  to  repel  the  claims  of  the 

matter  was,  if  true,  very  pertinent  to  pre-  plaintiff,  but  for  which  a  judgment  against 

dude  the  plaintiff  from  recovering  upon  him  is  in  all  events  demanded.    Fmevioos 

the  demand  assigned  to  him,  it  had  no  to  the  code,  it  could  not  be  sei  op  bv  the 

tendency  to  show  an  independent  cause  of  defendant  at  all ;  and  the  permission  to 

action  in  favor  of  the  defendant  against  set  it  up  in  an  answer,  although  with  a 

the  plaintiff.    Section  150  of  the  code  de-  change  of  its  name,  assuredly  has  not 

fines  a  counter-claim.    It  must  be  a  claim  changed  its  legal  character.    A  reconp- 

existing  in  favor  of  the  defendant  against  ment  or  a  set-off  is  a  defence  ;  but  a  de- 

the  plaintiff,  arising  either  out  of  the  con-  fendant  who   avails  himaelf  of   sadi  a 

tract  or  transaction  sued  upon,  or  some  defence  admits,  in  whole  or  in  part,  the 

other  contract.    Here  the  defendant  had  demand  of  the  plaintiff  as  alleged  in  the 

no  claim  against  the  plaintiff.      If  the  complaint :  '*  8.  c.  4  Duer,  285,  29S,  per 

facts  were  truly  stated,  he  had  grounds  Duer  J.    See  also  Merrick  p.  Gordon,  tt 

for  defending  himself  against  the  plain-  N.  Y.  93, 97,  per  Comstock  J. 

tiff's    suit,    but   none   whatever   for   an  *  [Stolxe  v.  Torrison  (1908),  —  Wis. 

independent  recovery   against  him.     A  — ^  95  N.    W.   114;    Kaukaona   Co.  r. 

connter<daim  must  contain  the  substance  Kaukanna  (1902),  114  Wis.  327,  89N.W. 

necessary  to  sustain  an  action  on  behalf  542 ;    Appleton  Mfg.  Co.  r.  Foi  River 

of  the  defendant  against  the  plaintiff,  if  Paper  Co.  (1901),  111  Wia  465, 87  K.  W. 

the  plaintiff  had  not  sued  the  defendant.  453 :  '*  A  counter-claim,  when  estaUisbcd, 

It  is  quite  obvious  that  nothing  of  that  must  in  some  way  qualify  or  ddeat  la 


COUNTER-CLAIM.  857 

foreclose  a  mortgage  upon  land,  the  holder  of  the  legal  title,  to 
inrhom  the  premises  had  been  conveyed  by  the  mortgagor,  was 
made  a  defendant ;  but  no  personal  judgment  for  the  debt  was 
demanded  against  him  in  the  complaint,  and  he  was  notified  to 
that  effect  in  the  usual  manner.  He  pleaded  a  counter-claim, 
setting  up  the  following  facts :  that  the  plaintiff  conveyed  the 
land  to  the  mortgagor  by  a  deed,  with  full  covenants  of  title ; 
that  the  mortgagor  conveyed  the  same  premises  to  the  defendant 
by  a  similar  deed,  and  also  assigned  the  plaintiff's  covenants  and 
all  rights  of  action  for  their  breach;  that  said  covenants  had 
been  broken  by  the  existence  of  an  outstanding  paramount  title 
and  prior  incumbrances,  and  the  defendant  had  been  evicted 
under  the  same,  to  his  great  damage,  for  which  damages  judg- 
ment was  demanded  against  the  plaintiff.  Evidence  in  support 
of  this  answer  was  excluded  at  the  trial,  and  the  defendant  ap- 
pealed. The  New  York  Court  of  Appeals,  sustaining  the  ruling 
below,  announced  the  doctrine  that  the  demands  of  the  plaintiff 
and  of  the  defendant  must  be  reciprocal,  in  order  that  there  can 
be  any  place  for  a  counter-claim.^    In  an  action  to  recover  the 

whole  or  in  part  the  plaintiff's  claim  for  the  controyeraj.    Without  nndertaking  at 

jadgment  ...  It  roast  be  a  claim  exist-  this  time  to  expound  the  provisions  of  the 

ing  in  favor  of  the  defendant  and  against  code  which  relate  to  the  counter-claim,  I 

the  plaintiff    between    whom   a  several  am  satisfied  that  thej  do  not  apply  to  such 

jadgment  may   be   had  in  the  action.",  a  case  as  this.    Of  course  the  claim  could 

Miser  v.  O'Shea  (1900),  37  Ore.  231,  68  only  be  enforced  in  this  case  by  a  judg- 

Pac  491 ;    Peterson  v.  Bean  (1900),  22  ment  in  the  defendant's  favor  for   the 

Utah,  43,  61  Pac.  213,  citing  the  text.^  damages  sustained  in  consequence  of  the 

^  National  F.  Ins.  Co.  v,  McKay,  21  eviction.    But  the  plaintiff  might,  not- 

N.  Y.  191,  195,  per  Comstock  J. :  "  Upon  withstanding  such  a  judgment,  be  entitled 

the  defendant's  own  statement,  I  do  not  to  a  decree  for  a  foreclosure  and  sale.  The 

see  that  anything  was  in  litigation  be-'  alleged  counter-claim  does  not  impair  or 

tween  him  and  the  plaintiff,  or  that  any  affect  the  right  to  that  relief.    I  appre- 

judgment  could  be  rendered  against  him  hend  that  a  counter-claim,  when  estab- 

except  one  for   costs  for  interposing  a  lished,  must  in  some  way  qualify,  or  must 

groundless  defence   to  the    action.     No  defeat,  the  judgment  to  whichthe  plaintiff  is 

cause  of  action  existed  against  him.    The  otherwise  enticed.    In  a  foreclosure  suit,  a 

complaint  claimed  nothing  against  him  defendant  who  is  personally  liable  for  the 

personally,  and  stated  no  facts   as   the  debt,  or  whose  hmd  is  burdened  by  the 

foundation  of  such  a  decree.    The  an-  lien,  may  probably   introduce  an  offset 

Bwer  showed   that   he   had  no  title   or  to  reduce  or  extinguish  the  daim.    But 

interest  in  the  mortgaged  premises  to  be  where  his  personal  liability  is  not  in  quea- 

affected  by  the  decree.    His  defence  must  tion,  and  where  he  disclaims  all  interest  in 

therefore  be  deemed  to  have  heen  put  in  the  mortgaged  premises,  I  do  not  see  how 

for  the  mere  purpose  of  establishing  a  le-  he  can  demand  a  judgment  against  the 

gal  cause  for  an  independent  suit  on  the  plaintiff  on  a  bill,  or  a  note,  or  a  bond,  or 

plaintiff's  covenants,  without  any  demand  a  covenant.    Such  is  virtually  this  case, 

against  himself  being  at  all  involved  in  The  defendant  has,  as  he  insists,  a  cause 
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price  of  goods  sold  and  delivered,  the  answer  contained  a  so-called 
counter-claim  which  purported  to  show  that  the  plaintiff  held  lands 
under  a  deed  of  trust,  which  he  was  in  equity  bound  to  convey  to 
the  defendant,  and  prayed  a  judgment  directing  such  conveyance. 
The  Supreme  Court  in  New  York  decided  that  these  facts,  if  prop- 
erly pleaded,  would  not  constitute  a  counter-claim  in  opposition 
to  the  cause  of  action  stated  in  the  complaint ;  and  directly  held 
the  doctrine  that  a  counter-claim  must  in  some  sort  defeat  the 
plaintiff's  recovery,  or  interfere  with  the  judgment  that  would 
otherwise  be  rendered  in  his  favor.* 

of  action  against  the  plaintiff  npon  a  bro-  that  a  oonnter-claim  which  ia  eotiidy  in- 

ken  covenant;  bnt  that  cause  of  action,  consistent  with  anj  cause  of  action  qs 

if  it  exists,  does  not  enable  him  to  resist  the  plaintiff's  part  and  which  cannot  be 

or  modify  the  relief  to  which  the  plaintiff  proved  as  a  claim  until  it  is  decided  that 

is  entitled."    See  also  Agate  v.  King,  17  the  plaintiff  has  no  claim,  does  not 'tend 

Abb.  Pr.  159  (Gen.  Term,  1862).    An  ao-  to  diminish  or  defeat  the  plaintiff's  n- 

tion  to  foreclose  a  mortgage  against  K.  coverj.'     This   rule,  if  established,  will 

and  others.    K.  owned  the  land,  bnt  was  evidently  limit   materiaUj  the  principle 

not  personally  liable  for  the  debt,  and  no  stated  in  §  *  739,  ante ;  but  it  is  diflioik 

personal  judgment  against  him  was  de-  to  see  why  the  result  neceasarilT  foUovi 

mauded.    He  set  up,  as  a  counter-claim,  a  from   the   code    provision   cited.      The 

demand  for  ^,000  damages  arising  from  learned  judge  seems  to  admit  that  his 

a  breach  by  the  plaintiff  of  a  distinct  con-  decision  is  inconsistent  with  Glen  &  Hall 

tract  to  convey  land.    This  was  held  not  Mannf.  Co.  v.  Hall,  61  N.  T.  226 ;  pttt^ 

to  be  a  counter-claim :  it  clearly  did  not  §  *  765 ;  but  the  doctrine  now  embodied  in 

fall  under  the  first   subdivision :  it  did  §  501  of  the  code  was  firmly  establiabed 

not  fall  under  the  second  subdivision,  be-  when   the  latter  case  was  decided.     In 

cause,  in  an  action  to  foreclose  a  mort-  Schenectady  v.  Furman,  the  action  was 

gage  as  against  all  the  defendants  except  brought  to  recover  for  work  done,  onder 

the  one  personally  liable,  the  cause  of  ao-  resolutions  of  the  common  conncil  of  a 

tion  does  not  arise  out  of  contract ;  and  city,  in  ^removing  certain  alleged  obstnc- 

also   because    no   judgment   was   asked  tions  in  a  stream  running  through  the 

against  K.    Some  portions  of  the  opinion  defendant's  land ;  the  connter-daim  was 

do  not  agree  with  the  reasoning  of  Com-  /or  the  injury  done  to  the  land ;  the  reso- 

stock  J.  quoted  above :  while  the  decision  lutions  being  held  invalid,  the  counter- 

reached  is  in  harmony  with  that  case,  the  claim  was  disallowed,  for  the  reason  gives 

dicta  of  the  judge  are  not  entirely  so.  above. 

And  see  Carpenter  v.  Leonard,  5  Minn.  ^  Mattoon  v.  Baker,  24  How.  Pr.  3S9, 

155.    In  an  action  to  foreclose  a  mort-  831  (Gen.  Term),  per  Bockea  J.    After 

gage  where  the  plaintiff  asked  for  a  jndg-  reciting  the  allegations  as  ydven  above, 

ment  npon  the  bond  for  a  deficiency,  the  the  opinion  proceeds :  "  Would  thb  ooa- 

defendant's  counter<;laim  of  damages  was  stitnte  a  defence  to  the  plaintiff's  actkn 

allowed :  Hunt  v.  Chapman,  51  N.  Y.  555.  for  goods  sold  1    Clearly  not.    Nor  wooki 

The  doctrine  of  Nat.  F.  Ins.  Co.  v.  McKay  it  be  such  a  counter-claim  aa  the  defend- 

has  been  enacted    in  the  New  York  C.  ant  would  have  a  right  to  interpose  by 

C.  P.,  §  501.    *'The  counte]>claim  must  way  of  answer  to  the  plaintifPs  alleged 

tend,  in  some  way,  to  diminish  or  defeat  grounds  of  action.    Such  eqoitable  daim 

the    plaintiff's    recovery ; "    Lipman    v.  for  relief  would  aflbrd  no  answer  to  the 

Jackson  Arch.  Iron  Works,    128  N.  Y.  plaintiff's  daim  for  judgment.    Hewoold 

58.     Under  this  provision  it  was  held,  still  be  entitled  to  recover  aceording  to 

in  Schenectady  v.  Furman,  61  Hun,  171,  the  allegations  of  hia  complaint,  witliovt 
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§  621.    *  745.    Application   of   Doctrine.     Limitation    Established 
by  New  Tork  Conrts.     Pnrely    Judicial.     CritlclBm.     These    cases 

must  be  considered  as  establishing  the  doctrine  that  the  defend- 
ant's cause  of  action,  in 'order  to  constitute  a  valid  counter-claim, 
must  to  some  extent  defeat,  modify,  qualify,  or  interfere  with,  the 
relief  which  would  otherwise  be  obtained  by  the  plaintiff.  The 
sweeping  statements  and  broad  generalities  of  the  opinions  ought, 
however,  to  be  limited  within  their  proper  bounds,  by  pointing 
out  the  only  possible  instances  in  which  the  principle  can  apply. 

anj  dednction  eyen  on  aoconnt  of  the  ter-cUum  arises  out  of  the  contract  or 
matters  stated  in  the  answer.  A  conn-  transaction  set  forth  in  the  complaiDt  as 
ter-daim,  to  he  ayailable  to  a  party,  mnst  the  foundation  of  the  plaintiff's  claim,  or 
afford  to  him  protection  in  some  way  be  connected  with  the  subject  of  the  ac- 
against  the  plaintifPs  demand  for  jndg^  tion,  it  mnst  be  a  legal  or  equitable  cause 
ment,  either  in  whole  or  in  part.  It  mnst  of  action  against  the  plaintiff  arising  upon 
therefore  consist  in  a  set-off,  or  claim  by  contract,  and  existing  at  the  commence- 
way  of  recoupment,  or  be  in  some  way  ment  of  the  action.  It  is  manifest,  how- 
connected  with  the  subject  of  the  action  ever,  that  every  cause  of  action  existing 
stated  in  the  complaint  It  mnst  present  in  favor  of  the  defendant  against  the 
an  answer  to  the  plaintifTs  demand  for  re-  plaintiff,  arising  upon  contract,  cannot  be 
lief;  must  show  that  he  is  not  entitled,  the  subject  of  a  counter-claim.  It  must 
either  at  law  or  under  the  applications  of  be  a  cause  of  action  upon  which  some- 
just  principles  of  equity,  to  judgment  in  thing  is  due  the  defendant  which  can  be 
his  favor,  as,  or  to  the  extent,  claimed  in  applied  in  diminution  of  the  plaintiff's 
the  complaint.  It  mnst  therefore  con-  claim.  For  instance,  a  cause  of  action  for 
tain  not  only  the  substance  of  what  is  the  specific  performance  of  a  contract  in 
necessary  to  sustain  an  action  in  favor  of  reference  to  real  estate  arises  upon  con- 
the  defendant  against  the  plaintiff,  but  it  tract,  and  yet  cannot  be  set  up  as  a  conn- 
must  also  operate  in  some  way  to  defeat,  ter-claim,  unless  it  grew  out  of,  or  is 
in  whole  or  in  part,  the  plaintiff's  right  connected  with,  the  cause  of  action  alleged 
to  recover  in  the  action.  An  answer  in  the  complaint.  .  .  .  The  object  of  in- 
which  does  not  meet  this  requirement  is  trodudng  counter-claims  into  the  prao- 
insnfficient,  whether  regarded  as  a  de-  tice  under  the  code  was  to  enable  parties 
fence  or  as  a  counter-claim.  If  a  person  to  settle  and  adjust  all  their  cross-claims 
be  sued  on  a  promissory  note,  he  cannot  in  a  single  action  as  far  as  they  could." 
set  up,  by  way  of  defence  or  counter-  Waddell  v.  Darling,  51  N.  Y.  327,  330. 
claim,  a  contract  with  the  plaintiff  for  the  See  also  Pattison  v.  Richards,  22  Barb, 
purchase  of  lands,  and  allege  payment  of  143,  145.  This  doctrine  was  fully  ap- 
the  purchase-price,  and  claim  a  decree  in  proved  and  adopted  by  the  Supreme 
the  action  for  a  specific  performance;  Court  of  Wisconsin  in  the  very  recent 
nor  could  he,  in  such  an  action  on  a  prom-  case  of  Dietrich  v.  Koch,  35  Wis.  618, 
issory  note,  have  a  foreclosure  of  a  mort*  626.  In  the  case  of  Cavalli  r.  Allen,  57 
gage  against  the  plaintiff,  especially  if  the  N.  Y.  508,  which  was  an  action  to  recover 
latter  were  not  personally  liable  for  the  the  possession  of  land,  brought  by  a  ven- 
mortgage  debt."  The  same  principle  was  dor  against  the  vendee  in  possession,  on 
again  approved  by  the  New  York  Conrt  the  ground  that  a  balance  of  the  pur- 
of  Appeals  in  a  recent  decision.  "  Conn-  chase-price  remained  unpaid,  the  de- 
ter-claim,"  it  was  said,  "is  a  new  term  fendant  was  permitted  to  set  up  as  a 
introduced  into  the  code,  and  which  is  counter-claim  a  note  which  he  held  against 
limited  and  defined  therein.  When  th^  the  plaintiff,  and  thus  to  extinguish  the 
action  is  upon  contract,  unless  the  conn-  amount  due  on  the  land  contract. 
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It  is  said  by  one  of  the  judges  that  the  counter-claim  "  must  con- 
sist in  a  setroff  or  claim  by  way  of  recoupment,  or  be  in  some  way 
connected  with  the  subject  of  the  action  stated  in  the  complaint'* 
This  rule  could  only  be  broken  by  counter'-claims  belonging  to  the 
second  subdivision.     In  respect  to  all  those  falling  witiiin  the 
first  subdivision,  they  all,  by  the  very  terms  of  the  definition, 
arise  out  of  the  same  contract  or  transaction  set  forth  in  the  com- 
plaint, or  they  are  connected  with  the  subject  of  the  action. 
There  is,  therefore,  in  this  class,  no  room  for  a  possible  violation 
of  the  rule  laid  down  by  the  learned  judge.     The  counter-claim 
must,  from  its  very  nature,  be  connected  with  the  subject  of  the 
action ;  and  therefore  the  relief  demanded  by  it  and  that  prayed 
for  by  the  plaintiff  cannot  be  entirely  independent  of  each  other. 
It  is  in  counter-claims  of  the  second  subdivision  alone  that  the 
doctrine  can  be  employed  and  applied  with  any  practical  results. 
And,  of  these  cases,  it  is  plain  that  all  those  in  which  the  com- 
plaint and  the  counter-claim  both  demand  a  money  judgment 
comply  with  the  rule.    It  is  only  when  one  or  the  other  seeks  to 
recover  some  equitable  relief  that  its  violation  becomes  possiUe. 
The  limitation  thus  established  by  the  New  York  courts  may  be, 
and  probably  is,  correct ;  but  at  the  same  time  it  is  a  judicial  in- 
terpolation into  the  statutory  language,  which  contains  no  such 
restriction.     The  legislature  has  said:  ^^  When  the  action  arises 
on  a  contract,  any  other  cause  of  action  also  arising  on  a  contract 
may  also  be  a  counter-claim."    What  grant  of  authority  could  be 
clothed  in  more  general  terms  than  this  ?    The  courts,  however, 
say,  ^^It  is  not  true  that  any  other  cause  of  action  arising  on 
contract  may  be  a  counter-claim :  it  must  be  connected  with  the 
subject  of  the  action,  and  must  operate  in  some  way  to  defeat,  in 
whole  or  in  part,  the  plaintiff's  right  of  recovery."    This  mode  of 
interpretation,  when  carried  beyond  very  narrow  limits,  becomes 
a  usurpation  of  the  law-making  function,  and  an  actual  repeal  of 
statutory  provisions. 

§  622.  *  746.  DeciBlons  in  other  States.  The  decisions  made  by 
the  courts  of  other  States  present  the  same  general  notions  in 
respect  to  the  nature  and  scope  of  the  counter-claim.^  In  Wis- 
consin the  counter-claim  is  recognized  to  the  fullest  extent  as  in- 
cluding relief  of  an  equitable  nature,  and  as  being  avaUalde  in 

1  See  Allen  t;.  Shackelton,  16  Ohio  St.  145,  Ul,  per  WUder  J. ;  HiU  v.  Butler,  < 
Ohio  St.  207,  216,  per  Swan  J. 
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actions  brought  to  obtain  specific  remedies,  such  as  those  affecting 
or  establishing  the  plaintiff's  title  to  land.  In  a  suit  to  quiet  title 
to  land,  the  plaintiff  alleged  his  possession  and  claimed  his  title 
under  a  certain  tax-deed,  which,  with  all  the  proceedings  in  rela- 
tion thereto,  was  particularly  described.  The  defendant  answered 
by  way  of  counter-claim  that  he  was  in  possession  and  asserted  his 
title  under  another  tax  sale  and  deed,  whiqh,  with  the  proceedings, 
was  sufficiently  set  forth.  He  prayed  judgment  that  the  title 
might  be  decreed  to  be  in  himself.  This  answer  was  held  to  be  a 
good  counter-claim,  the  court  declaring  that  it  conformed  in  every 
particular  with  the  definition  given  by  the  code.^  The  Supreme 
Court  of  Missouri  has  also  described  the  counter-claim  in  entire 
conformity  with  the  judicial  definitions  already  given.'  The  lan- 
guage of  the  provision  in  the  Indiana  code  is  somewhat  broader 
than  that  which  is  found  in  most  of  the  other  codes.  The  inter- 
pretation put  upon  it,  however,  will  aid  in  ascertaining  the  general 
spirit  and  object  of  the  entire  legislation  which  introduced  this 
class  of  defences.  In  an  action  to  rescind  a  conveyance  of  land 
made  by  the  plaintiff  to  the  defendant  on  the  ground  of  an  alleged 
fraud,  the  answer,  pleaded  as  a  counter-claim,  denied  the  fraud, 
insisted  upon  the  validity  of  the  deed,  stated  the  plaintiffs  con- 
tinued and  wrongful  possession  and  acts  of  waste,  and  demanded 
judgment  for  the  possession  of  the  land,  for  the  rents  and  profits 
thereof,  and  for  damages  on  account  of  the  waste.    This  answer 

1  Jarvis  v.  Feck,  19  Wis.  74,  per  Dixon  to  the  law ;  bat  it  is  snfficientlj  plain  and 

C.  J. :  "  It  does  not  denj  the  plaiDtiff*8  de-  simple.    When  the  defendant  has  a  caose 

mand,  except  so  far  as  it  is  founded  npon  of  action  against  the  plaintiff,  npon  which 

hia  possession,  bat  seeks  to  extingnish  it  he  might  have  maintained  a  sait,  such 

by  an  equitable  cross-action.   It  is  a  claim  caose  of  action  is  a  connter-daim.    The 

which  of  itself  would  constitute  a  cross-  parties,  then,  have  cross-demands ;  and,  in 

action  in  favor  of  the  defendant  against  fact,  there  are  two  canses  of  action  before 

the  plaintiff  in  a  separate  suit."    See  also  the  court  for  trial  in  the  same  suit.    Both 

Powder  v.  Bowdle  (N.  Dak.  1893),  54  N.  W.  parties  are  to  a  certain  extent  plaintiffs, 

Rep.  404.  and  both  defendants.    The  answer,  then, 

*  Holzbaner  r.  Heine,  87  Mo.  443,  per  does  not  substantially  differ  from  a  peti- 

Wagner  J. :  ''It  must  contain  the  sub-  tion ;  and  the  reply  performs  substantially 

stance  necessary  to  sustain  an  action  on  the  same  office  as  the  answer  to  the  peti- 

behalf  of  the  defendant  against  the  plain-  tion.    Each  party  claims  affirmative  relief 

tiff,  if  the  plaintiff  had  not  sued  the  de-  from  the  other.    If  both  parties  establish 

fendant.    It    must   have    a  tendency  to  their  claims,  the  judgment  is  rendered  for 

show  an  independent  cause  of  action,  —  a  one  or  the  other,  according  as  his  demand 

claim  existing  in  favor  of  the  defendant  may  be  found  to  be  in  excess."    See  also 

against  the  plaintiff,  arising  either  oat  of  Hay  v.  Short,  49  Mo.  139,  142,  which  cor- 

the  contract  or  transaction  sued  on,  or  out  rects  a  dictum  of  Holmes  J.  in  Jones  v. 

of  some  other  contract.    The  term  is  new  Moore,  42  Mo.  419. 
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was  held  to  be  a  good  counter-claim  so  far  as  it  80i]^ht  to  recoTer 
the  possession  and  the  rents  and  profits,  but  not  in  respect  to  the 
demand  for  damages  on  account  of  the  waste.^ 

§  623.  *  747.  Caaee  of  Limitation  apon  Connter-ClaiiiiA.  The 
foregoing  citations  fully  sustain  both  the  conclusions  reached 
in  the  preliminary  independent  analysis  of  the  statute,  and  the 
course  of  reasoning  upon  which  they  were  based.  The  feature 
or  limitation  which  is  pointed  out  by  some  of  the  cases,  as  neces- 
sarily involved  in  all  counter-claims  belonging  to  the  second  sob" 
division,  — namely,  that  the  recovery  therein  must  defeat,  modify, 
or  interfere  with  the  reUef  otherwise  recoverable  by  the  plaintiff, 
—  results  from  the  fact  that  the  codes  make  no  provisions  for  two 
independent  and  antagonistic  judgments  rendered  in  favor  of  tiie 
adverse  parties  in  the  same  action.  One  judgment  alone  is  con- 
templated by  the  statute,  which  shall  determine  the  substantial 
rights  of  the  parties.  Even  in  equitable  actions,  where  relief  may 
be  conferred  upon  defendants  as  against  the  plaintifiEs  or  as 
against  each  other,  such  relief  must  be  compatible  with  that 
granted  to  the  plaintiff,  so  that  the  whole  may  be  contained  in 
one  judgment  without  oppoaition  or  contradiction.  If  an  action 
upon  contract  is  brought  to  recover  money  alone,  either  debt  or 
damages,  and  a  counter-claim  for  money,  arising  upon  an  entirely 
distinct  contract,  is  interposed,  the  resulting  judgment  would 

1  Woodroff  V,  Garner,  27  Ind.  4,  per  ing  a  definition  obrioiuly  len  comprehea- 
Frazer  J. :  "  Was  this  connter-daim  good  sive  than  that  given  by  the  atatote  above 
on  demnrrer  ?  It  is  not  questioned  that  quoted.  The  coanter«laim  compreheodt 
it  averred  facts  sufficient  in  an  independ-  recoupment,  and  much  more.  It  hardlj 
ent  suit  to  entitle  the  defendant  to  a  admits  of  a  question  that  it  embraces  abo 
judgment ;  but  it  is  urged  that  these  facta  what  was  known  as  the  croaa>biU  in  eqnxtj 
could  not  be  pleaded  by  way  of  counter-  against  the  plaintiff.  Unless  this  be  ao,  it 
claim  in  this  suit.  A  counter-claim  is  de-  would  result  that,  in  many  cases,  what 
fined  to  be  '  any  matter  arising  out  of,  formerly  might  have  been  settled  in  one 
or  connected  with,  the  cause  of  action  litigation,  would,  under  the  code,  require 
which  might  be  the  subject  of  an  action  two  or  more  separate  suits  to  determine  it 
in  favor  of  the  defendant,  or  which  would  This  is  not  the  spirit  of  the  code."  In  Eailp 
tend  to  reduce  the  plaintiff's  claim  for  man  r.  Linn,  20  Minn.  433,  which  was  abo 
damages.'  It  may  not  be  easy  to  define  an  action  to  quiet  tide,  a  similar  ooui- 
the  full  meaning  and  application  of  this  ter-daim  for  the  recovery  of  the  land  ia 
statute ;  and  it  will  therefore  be  safer,  and  question  by  the  defendant  was  snsraiafd- 
less  likely  to  produce  confusion,  if  the  See  also  Powder  r.  Bowdle  (N.  DaL 
court  shall  at  present  consider  only  the  1898),  54  N.  W.  Rep.  404.  For  an  ex- 
question  of  its  influence  upon  the  case  im-  haustive  discussion  of  the  counter-dain 
mediately  in  judgment.  To  say,  as  was  as  defined  by  the  Indiana  code,  and  for 
inadvertently  done  in  Slayback  v.  Jones,  a  statement  of  the  rules  in  relation  to  its 
9  Ind.  470,  that  the  counter-claim  is  the  use,  see  Campbell  v.  RouU,  42  Ind.  41(^ 
same  thing  as  recoupment,  would  be  giv-  413-416. 
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necessarily  be  single^  since  it  would  be  rendered  merely  for  the 
difference  between  the  two  adverse  sums  found  due  by  the  jury 
or  the  court  The  implied  restriction  upon  the  use  of  counter- 
claims, therefore,  applies  only  where  one  or  both  of  the  cross- 
demands  are  equitable.  It  cannot  be  enforced  in  an  action  to 
recover  possession  of  lands  or  to  recover  possession  of  chattels, 
since  in  neither  of  these  instances  does  the  cause  of  action  ^*  arise 
out  of  contract,''  and  a  counter-claim  under  the  second  sub- 
division is  therefore  impossible. 

§  624.  *  748.  Hcvir  plead  Connter-daim.  Charaoterlstio  Marks. 
Reason  herein.  I  shall  finish  this  inquiry  into  the  general  nature 
of  the  counter-claim  by  a  brief  statement  of  the  mode  in  which  it 
should  be  formally  pleaded.  The  defendant  must,  in  some  express 
and  definite  manner,  indicate  liis  design  of  treating  and  reljdng 
upon  this  particular  portion  of  his  answer  as  a  counter-claim. 
Whether  it  stands  alone,  and  thus  constitutes  the  entire  answer, 
or  whether  it  is  united  with  other  defences  or  counter-claims,  it 
must  be  so  distinguished  by  the  formal  language  employed,  that 
the  plaintiff  and  the  court  may  recognize  it  at  once  as  a  counter- 
claim, and  not  as  a  simple  defence.  It  is  not  enough  that  the 
defendant  state  facts,  which,  if  true,  would  constitute  a  cause  of 
action  against  the  plaintiff :  he  must  also  state  his  intention  to 
regard  these  facts  as  constituting  the  affirmative  cause  of  action, 
and  not  to  regard  them  as  a  defence.  This  intention  must  be  in- 
dicated either  by  naming  the  matter  thus  pleaded  ^*a  counter- 
claim," —  that  is,  by  declaring  that  it  is  pleaded  as  such,  —  or  by 
concluding  it  with  a  prayer  for  a  judgment  granting  the  desired 
relief.  The  better  practice  is  —  and  it  should  be  universal  —  to 
use  both  of  these  characteristic  marks;  to  commence  the  par- 
ticular allegations  with  the  formal  statement  that  they  are  pleaded 
as  a  counter-claim,  and  to  end  them  with  the  usual  prayer  for 
relief  as  in  a  complaint  or  petition.  This  practical  rule  of  plead- 
ing is  fully  sustained  by  the  decided  cases.^    There  is  one  con- 


1  [Smith  V.  Coe  {1902),  170N.  Y.  162, 
68  N.  £.  57 ;  Waller  r.  Deranleaa  (1903), 
—  Neb.—,  94  N.  W.  1038;  Nicholls  v. 
Hill  (1894).  42  S.  C.  28,  19  S.  £.  1017; 
Harris  v.  Randolph  Coanty  Bank  (1901), 
157  Ind.  120,  60  N.  E.  1025;  Helmer  i\ 
Yetzer  (1894).  92  la.  627,  61  N.  W.  206 ; 
Gnrske  v.  Eelpln  (1901),  61  Neb.  517,  85 
N.  W.  557;  Le  Clare  v.  Thibaolt  (1902), 


41  Ore.  601,  69  Pac.  552;  Prichard's  Ex- 
ecutrix V.  Peace  (1895),  98  Ey.  99,  32 
S.  W.  296 ;  Indiana,  etc  Ass'n  v.  Crawley 
(1898),  151  Ind.  413,  51  N.  £.466;  Alden 
p.  Christianson  (1901),  83  Minn.  21,  85 
N.  W.  824;  Harrison  v.  State  Banking 
&  Trust  Co.  (1902),  15  S.  D.  304, 89  N.  W. 
477;  Rylander  v.  Laursen  (1902),  113 
Wis.  461,  89  N.  W.  488 ;  Brauchle  v.  Noth- 


864  CIVIL  REMEDIES. 

trolling  reason  why  the  defendant  should  designate,  in  a  certain 


heifer  (1900),  107  Wis.  457, 83  N.  W.  653 ;  set  oat  the  demaod  as  pUunlj  as  if 

Barker  v.  King  (1897),  97  Wis.  53,  72  on,  is  insoflicieDt. 

N.  W.  222;  Morgan  v.  Hayes  (1898),  98  In  Babcock  v.  Maxwell  (1898),  21  Moot. 

Wis.    313,   73    N.   W.  786;   Conwaj  v.  507, 54  Pac  943,  the  coort  said :  '^  DeCesii- 

Mitchell  (1897),  97  Wis.  290,  72  N.  W.  ant  baring  characterized  his  pleadii^  aa 

752;  Nollman  v.  Evenson  (1895),  5  N.  D.  a  defence,  ia  bonnd   bj  the  choice   be 

344,  65  N.  W.  686 ;  Zion  Chorch  v.  Parker  makes,  and  may  not  afterwards  be  beard 

(1901),  114  la.  1,  86  N.  W.  60;  Walker  to  assert  that  it  is  a  coonter^Iaim.    A 

V.  Walker  (1895),  93  la.  643,  61  N.  W.  ooanter^laim  mnst  be  described  as  sBcb 

930.  where  the  question  turns  apon  the  want  of 

Rood  9.  Taft  (1896),  94  Wis.  380,  69  a  reply.    'Such  a  role  is  essential  to  pro- 

N.  W.  183 :  '*  In  an  action  on  a  promissory  tect  a  plaintiff  from  being  misled  by  aa 

note  given  in  part  payment  for  a  stallion,  answer,  and  to  prevent  the  snare  of  a 

there  could  be  no  recovery  of  damages  ooonter-daim  larking  under  the  oorer  of  a 

against  the  plaintiff  for  fraud  and  deceit  supposed  defence,  and  unconsdousiy  ad- 

in  the  sale,  or  for  a  breach  of  warranty,  mitted  by  a  failure  to  reply.' " 
unless  such   matter  was   pleaded   as   a         Union  Mercantile  Co.  r.  Jacobs  (1897), 

counter-claim  expressly  so  denominated,  20  Mont.  270, 50  Pac.  793 :  Plaintiff  bad  a 

and  affirmative  relief  asked."    '*  Where  judgment  against  defendants,  and  defeod> 

matter  is  pleaded  both  as  a  defence  and  ants,  who  were  alleged  to  be  insolvent,  had 

as  a  counter-claim  the  defensive  allega-  a  judgment  of  less  amount  against  plain- 

tlons  will  not  be  construed  as  part  of  the  tiff  which  had  been  assigned,  as  pUdntiff 

counter-claim,  in  the  absence  of  appropri-  claimed,  to  defraud  the  plaintiff  and  other 

ate  words  of  reference."  creditors.     Plaintiff  biooght  aa  action  in 

New    Idea    Pattern    Co.    v.  Whelan  equity  to  have  the  assigned  judgment  off- 

(1903),  75  Conn.  445,  53  Atl.  953:  '*A  set  against  its  judgment     The  answer 

counter-claim,  when  pleaded  in  an  answer,  admitted  the  recovery  of  the  two  jod^- 

must  be  pleaded  '  as  such,'  and  after  the  ments   and   the  assignment,  bat   denied 

matters  of  strict  defence.    Gen.  St  §  612 ;  that    the    assignment  of  the  jadgmeat 

Practice  Book,  forms  356,  444."  was  made  frandulently,  and  farther  de> 


Stotsenburg  v.  Fordice  (1895),  142  Ind.  nied  each  and  every  allegation  in  the 

490,  41  N.  £.  313 :  *'  It  is  now  well  settled  plaint  not  specifically  admitted.    On  cbc 

that  where  the  plea  is  not,  strictly  speak-  trial  the  defendants  were  allowed  to  show 

ing,  a  defence  to  the  cause  of  action,  but  that  the  plaintiff  had  in  its  poesewion  book 

sets  up  a  cross-demand,  such  as  set-off  or  accounts  of  the  defendants  sufficient  to 

counter-claim,  it  is  not  bad  as  failing  to  satisfy  its  judgment  against  them,  and  itt 

respond  to  so  much  of  the  claim  sued  action  was  thereupon  dismissed.      Tke 

upon  as  may  be  in  excess  of  the  set-off  or  action  of  the  trial  court  in  admitting  eri- 

counter-claim,  though  it  be  directed  to  the  dence  of  this  counter-claim  was  eostained 

entire  cause  of  action."  on  appeal,  although  no  counter-claim  bad 

Iron  V.  Yohn  (1896),  145  Ind.  272,  43  been  pleaded.  This  case  reversed  on  le- 
N.  E.  437:  In  an  action  to  foreclose  a  hearing,  20  Mont  554,  the  court  hold- 
mortgage  given  for  the  purchase-money  of  ing  that  a  counter-claim  must  be  pleaded 
real  estate,  evidence  of  the  difference  in  or  it  cannot  be  proved, 
the  quantity  of  the  land  as  claimed  to  have  •        See,  however,  the  following 


been  represented  by  the  grantor  and  that  Brighton,  etc.  Irrigation  Co.  r.  Lictls 

conveyed,  is  not  admissible  under  a  general  (1896),  14  Utah,   42,  46  Pac  268:  Tb« 

denial.    '*  The  relief  sought  by  the  evi-  general  rule  is  that  the  court  win  not 

deuce  was  of  an  affirmative  character,  as  grant  a  decree  for  affirmative  relief  to  tbs 


much  so  as  payment,  set-off,  settlement,  defendant  without  a  connter-daim  or 

accord  and  satisfaction,  or  account  stated,  complaint,  but  in  this  particular  case  tks 

It  was  in  the  nature  of  a  counter-claim."  court  was  required,  under  the  pleadinipB.  to 

Kahrs  v.  Eahrs  (1902),  115  Ga.  28S,  41  determine  the  rights  of  the  parties  to  the 

S.  E.  649 :  A  plea  of  set-off  which  fails  to  canal  and  waters  thereof,  and  a  decree  for 
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and  obvious  manner,  the  special  character  of  the  pleading.    In  all 

affirmative  relief  was   proper  without  a  against   plaintiff  for  the  amount  which 

counter-claim  or  cro8»<»>mplaint.    Perego  might  be  foand  dae  him  under  the  lease. 

V.   Dodge  (1893),  9  Utah,  1,  33  Pac.  221 :  The  trial  court  found  that  alarge  sum  was 

Where  an  answer  alleges  facts  which  en-  due  A.  under  the  lease,  but  refused  to  give 

title  defendant  to  affirmative  relief,  it  will  A.  judgment  against    plaintiff    on    the 

be  granted,  even  though  no  counter-claim  ground  that  the  amount  due  was  not  the 

or  cross-complaint  was  filed.  subject  of  a  counterclaim.    On  appeal  it 

City  of    Huroa  v.  Meyers  (1900),  13  was   held  that  this  was  error,  and  took' 

S.    D.  420,  83  N.  W.  553  z  Where  facts  entirely  too  narrow  a  view  of  the  matter, 

alleged  in  an  answer  amount  to  a  counter-  The  court  said,  "  Plaintiff  could  not  have 

claim,  they  wiU  be  so  considered  although  prevented  the  recovery  by  Boggs  [A.]  in 

not  so  designated,  and  hence  are  admitted  an  independent  suit.     Why  should  he  in 

by  failure  of  plaintiff  to  reply  to  them,  this  1     We  do  not  think  it  necessary  to 

Farrell  v.  Burbank  (1894),  57  Minn.  395,  go  into  any  nice  distinctions  as  to  the 

59  N.  W.  485.     Allegations  in  an  answer  name  given  to  an  answer."^ 

manifestly  set  up  as  a  counter-claim,  and  Bates  t*.  Rosekrans,  37  N.  Y.  409,  411, 

praying   for   affirmative    relief,   will    be  per  Hunt  J. ;  McConihe  ».  HoUister,  1 9  Wis. 

treated  as  a  counter-claim,  though  not  269;  Hutchings  v,  Moore,  4  Mete.  (Ky.) 

designated  as  such  in  the  answer.  1 10;  Wilder  v.  Boynton,  63   Barb.  547; 

Arthurs  v.  Thompson  (1895),  97  Ky.  McAbee  v.   Randall,  41   Cal.   136.     See 

218,  80  S.  W.  628:  Sub-sec.  4,  Sec.  97,  contra,  Brannaman  i'.  Palmer,  Stanton's 

Civil  Code,  provides  that  "a  defendant  Code  (Ky.),  p.  90;  Sullivan  v,  Byrne,  10 

shall  not  have  judgment  upon  a  set-off  or  S.  C.   122;  Union  Nat.  Bk.  v.  (Tarr,  49 

counter-claim,  unless  the  caption  of  the  Iowa,  359 ;   Equitable  Life  Ass.  Soc.  r. 

answer  contain  the  words  '  answer  and  set-  Cuyler,  75  N.  Y.  511,  514,  12  Hun,  247  ; 

off '  or  the  words  '  answer  and  counter-  Bates  u.  Rosekrans,  4  Abb.  n.  s.  276,  37 

claim ; '  but  a  misdescription  in  the  caption  N.  T.  409  ;  Wright  v.  Delafield,  25  N.  T. 

of  the  nature  of  the  defendant's  claim  shall  266;  Burke  v.  Thorn,  44  Barb.  383  ;  Bur- 

not  prevent  him  from  having  judgment,"  rail  v.  De  Groot,  5  Duer,  362 ;   Beers  r. 

etc.    Held  that  this  only  made  it  neces-  Waterbury,    8    Bosw.   396 ;    Stowell    r. 

sary  to  apprise  the  plaintiff  that  he  asked  Eldred,  39  Wis.  614  ;  Selleck  v.  Griswold, 

some  relief  over  against  him,  and  that  the  49  id.  39 ;  Gilpin  v.  Wilson,  53  Ind.  443  ; 

caption  "  answer  and  counter-claim  "  mis-  Holmes  v.  Richet,  56  Cal.  307  {per  contra, 

takenly  used  instead  of  the  caption  *'an-  need  not  be  so  designated).    See,  further, 

8wer  and  set-off  "  would  not  deprive  the  in  support  of  the  conclusions  of  the  text, 

defendant  of  such  relief  as  he  showed  him-  Brannan  v,  Paty,  58  Cal.  330;  Carpenter 

self  entitled  to.  v,  Hewel,  67  Cal.  589 ;  Fuchs  v.  Treat,  41 

McDongald  v.  Hnlet  (1901),  132  Cal.  Wis.  404  ;  Dobbs  v.  Kellogg,  .53  Wis.  448; 
154, 64  Pac.  278 :  A.  leased  a  tract  of  land,  contra,  Mills  v.  Rosenbaum,  103  lud.  152 ; 
and  B.  and  C.  for  a  sufficient  consideration  Acer  v.  Hotchkiss,  97  N.  Y.  395, 408. 
guaranteed  the  payment  of  the  rent  by  the  The  Kentucky  code,  §  98,  subd.  4,  pro- 
lessee.  The  rent  was  not  paid,  and  B.  vides  that  "a  defendant  shall  not  have 
brought  an  action,  making  A.  and  C.  de-  judgment  upon  a  set-off  or  counter-claim, 
fendants,  asking  to  have  it  adjudged  how  unless  the  caption  of  the  answer  contain 
much  was  due  A.  under  the  lease,  and  that  the  words  'answer  and  set-off,'  or  the 
C.  was  bound  to  A.  for  such  amount  and  words  '  answer  and  counter-claim.' "  It 
that  plaintifT  was  only  surety,  and  further  is  held,  however,  that  the  plaintiff  may 
it  was  sought  to  have  judgment  that  C.  waive  the  benefit  of  this  subdivision  by 
pay  A.  the  amount  so  found  and  that  plain-  replying  to  the  answer  and  counter-claim, 
tiff  recover  from  C.  all  money  paid  and  Cason  v.  Cason,  79  Ky.  558 ;  Nutter  i;. 
losses  8U.<«tained  by  reason  of  said  guar-  Johnson,  80  Ky.  426.  By  the  Wisconsin 
anty.  A.  in  his  answer  set  out  by  way  of  code  (R.  S.  §  2656),  as  amended,  the  rule 
counter  claim  and  cross-complaint  the  facts  of  the  text  is  embodied  in  the  provision, 
of  the  transaction,  and  asked  for  judgment  "  Each  counter-claim  must  be  pleaded  as 

55 
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the  States  but  one  or  two,  the  plaintiff  must  reply  to  a  counter- 
claim, or  its  averments  of  fact  are  admitted  to  be  true.^    He  ought 

such,  ftod  be  so  denominated,  imd  the  a  set-off  for  a  balance  doe  him  vpoo  a 
answer  shall  contain  a  demand  of  the  note  executed  by  defendant,  etc.  Tht 
judgment  to  which  the  defendant  snp-  court,  after  quoting  the  aectioiis  of  tlw 
poses  himself  to  be  entitled  by  reason  of  code  bearing  on  the  matter,  nid:  **lt 
the  counter-claims  therein."  The  plaintiff  will  be  observed  tiiat  while  thej  do  not 
waives  the  defect  that  the  counter-claim  mention  either  set-off  or  connter-daiffl  in 
is  not  so  designated  by  demurring  or  referring  to  the  reply,  yet  they  do  raoog^ 
replying  to  it  as  a  counter-claim,  even  nize  that  defences,  either  negative  or 
though  the  objection  is  rai8e<i  on  the  trial :  affirmative,  may  be  pleaded,  ptovided  the 
Voechting  v.  Gran,  55  Wis.  312.  matter  pleaded  be  not  inconsistent  with 
[Township  of  Noble  v.  Aasen  (1898),  the  petition.  Plaintiff  could  not  joiB  the 
8  N.  D.  77,  76  N.  W.  990:  Failure  to  de-  matters  pleaded  in  reply  with  his  aecioo 
mur  to  an  alleged  counter-claim  on  the  for  rent;  for  the  statute  says  the  land- 
ground  that  the  facts  stated  do  not  consti-  lord's  lien  may  be  effected  (that  is,  ea- 
tute  a  counter-claim,  waives  this  objection,  forced)  by  action  for  the  rent  alone  withia 
and  the  only  point  then  open  to  the  plain-  a  limited  time.  Defendant  liad  the  ua- 
tiff,  which  can  be  raised  at  any  time,  is  doubted  right  to  plead  his 


that  the  facts  stated  in  the  answer  do  not     but,  if  no  set-off  is  allowed  by  way  of 
constitute  a  cause  of  action  in  favor  of  de-     reply,  he  may  thus,  after  litigadon 


fendant  that  could  be  enforced  against  apply  any  unsettled  items  of  aoooont  u 

plaintiff  under  any  circumataneei.    See  also  his  obligation  for  rent,  although  be  may 

First  Nat  Bank  v.  Laughlin  (1894),  4  at  the  same  time  be  owing  his  landkid 

N.  D.  391,  61  N.  W.  473;  Talty  v.Torling  a  much  larger  sum  on  general  aecooni. 

(1900),  79  Minn.  386,  82    N.   W.   632;  It  may  be  that  such  a  reply  woold  not  be 

Campbell  v.  Jones  (187S),  25  Minn.  157 ;  proper  in  a  case  where  the  items  indoded 

Lace  V.  Fixen   (1888),  39  Minn.  46,  38  therein  could  have  been  embraoed  in  the 

N.  W.  762 ;  Walker  v,  Johnson  (1881),  28  petition.    But  where  the  statute  expreMly 

Minn.  147,  9  N.  W.  632.  inhibits  such  a  course,  it  ceitainly  must 

Young  V.  Gant  (1901),  69  Ark.  114,  61  be  true  that  plaintiff  may  interpose  in  his 

S.  W.  372 :  Where  a  defendant  sets  up  a  reply,  as  a  matter  of  defence,  any  set-off 

counterclaim  to  which  plaintiff  makes  no  he  may  have  to  defendant's  counterclaim. 

reply,  if  defendant  does   not  move  for  ...  The  cases  of  Cox  v.  Joidan,  86  DL 

judgment  on  the  counterKdaim  the  reply  560;  Galligan  v.  Fannan,  9  Allen,  193; 

will  be  deemed  to  have  been  waived  and  Mortland  r.  Holton,  44  Mo.  58 ;  Miller  r. 

the  issues   treated    as  made.     Lacey  t*.  Losee,  9  How.  Pr.  356 ;  Turner  v.  Simp- 

Lacey  (1893),  95  Ky.  110,  23  S.  W.  673 :  son,  12  Ind.  418;  Blount  v.  Rick,  107 10*1 

The  objection  that  the  wife's  answer,  in  a  238 ;  and  Starke  v.  Dicks,  2  Ind.  App.  US. 

suit  for  divorce,  seeking  alimony  was  not  —  seem  to  sustain  the  right  to  plead  ia 

styled  a  "  counter-<daim  "  was  waived  by  reply  a  setoff  to  defendant's  connter^laiai, 

the  plaintiff's  replying  and  joining  issue  provided  there  is  no  depaitnre  fzam  the 

on  the  matter  set  up  therein.    See  also  antecedent  ground  of  complaint.'* 
Warren  v.  Chandler  (1896),  98  la.  237,  67  Dunham  v.  Travis  (1902),  25  Utah,  65, 

N.  W.  242-3  69  Pac.  468 :  In  an  action  on  a  writtes 

1  [Sloan  V.  Rose  (1899),  101  Wis.  523,  contract,  the  answer,  after  denying  tisA 

77  N.  W.  895 ;  City  of  Huron  v,  Meyers  allegations  of  the  complaint,  alleged  that 

(1900),  13  S.  D.  420, 83  N.  W.  553 ;  Ravicz  a  mutual  mistake  had  been  made  in  the 

t\  Nickells  ( 1 900),  9  N.  D.  536, 84  N.  W.  353.  contract,  and  prayed  to  have  it  conerted, 

nisly  V.  Grayson  (1898),  105  la.  685,  to  which  no  reply  was  filed.    BtU^  thit 

75  N.  W.  518.    Action  to  recover  rent,  this  constituted  a  counter-claim  and  aoc 

aided  by  attachment.    Defendant  pleaded  merely  matter  in  defence,  and  the  couatier 

a  counter-claim  for  work  and  labor,  etc.  claim  was  admitted  by  fSiiluze  to  reply. 
To  this  plaintiff  filed  a  reply  consisting  of         Ashland  Land  &  lAwt  Stock  Co.  t. 
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not  to  be  subjected  to  this  penalty  unless  he  is  told  in  the  most 
express  terms  that  the  pleading  is  a  counter-claim.  It  would  have 
been  better  if  the  courts  had  laid  down  the  most  explicit  rule,  and 
bad  required  the  defendant  to  name  his  pleading :  but  the  cases 
do  not  go  to  this  length ;  and  a  prayer  for  relief,  appended  to  the 
proper  allegations  of  fact,  will  supply  the  place  of  a  name. '  It 
has  been  held  that  when  the  defendant  has  set  up  facts  which 
reidly  constitute  a  defence,  but  has  mistakenly  called  them  a 
counter-claim,  formally  pleading  them  as  such,  he  must  stand  by 
the  designation,  and  cannot  treat  them  as  a  defence,  and  have  the 
benefit  of  them  as  a  bar  to  the  plaintifTs  recovery.^  This  ruling, 
however,  is  without  any  cogent  reason  in  its  favor,  would  often 
work  injustice,  and  seems  opposed  to  some  of  the  cases  already 
quoted.* 

Woodford  (1897),  50  Neb.  118,  69  N.  W.  Oro.  504, 64  Pac.  651 :  A  reply  of  a  set-off 

769 :  **  Where    to    a  coanter-daim    well  to  a  plea  of  set-off  is  bad,  and  constitutes 

pleaded  the  plaintiff  interposes  no  replj,  a  departare  in  pleading.] 

a  verdict  in  his  favor  in  excess  of  the         ^  Ferreira  v.  De  Pew,  4  Abb.  Pr.  131 

amount  claimed  in  his  petition,  less  the  (Sp.  Term),  per  Brady  J.;  Campbell  v. 

amount  of  such  counter-claim,  should  be  Routt,  42  Ind.  410, 415.    See  also  McAbee 

set  aside  as  unsupported  by  the  pleading : "  v.  Randall,  41  Cal.  136,  where  the  defend- 

Medland  v.  Walker  (1895),  96  la.  175,  64  ant,  having  named  his  answer  a  "counter- 

N.  W.  797  :  Failure  to  plead  to  a  counter-  claim,"  was  not  permitted  to  treat  it  as  a 

claim  does  not  have  the  effect  of  admitting  "  cross-complaint." 

its  allegations  where  every  fact  pleaded  in         '  See  De  Leyer  i;.  Michaels,  5  Abb. 

the  counter-claim  is  put  in  issue  by  the  Pr.  203. 

allegations  of  the  petition  and  the  amended        ^Dism  issal  of  Action  as  Affecting  Counter- 

and  substituted  answer.  Claim  ;  Judd  v.  Gray  (1900),  156  Ind.  278, 

Bank  of  Columbia  v.  Gadsden  (1899),  59  N.  £.  849 ;  Adams  v.  Osgood  (1898), 
56  S.  C.  313,  33  8.  E.  575:  Where  a  plea  55  Neb.  766,  76  N.  W.  446;  Rodgers  r. 
of  set-off  is  purely  defensive,  going  merely  Parker  (1902),  136  Cal.  318,  68  Pac.  975 ; 
to  defeat  plaintiff's  recovery,  and  not  Islais,  etc.  Water  Co.  v.  Allen  (1901),  132 
aathorizing  any  affirmative  relief  against  Cal.  432,  64  Pac  713 ;  Southern  Pac.  R. 
the  plaintiff,  the  plaintiff  is  not  bound  to  R.  Co.  v,  Pixley  (1894),  103  Cal.  118,  37 
reply  to  it,  as  required  in  case  of  a  conn-  Pac.  194;  Maffett  t;.  Thompson  (1898),  32 
ter-claim,  but  may  on  the  trial  plead  the  Ore.  546,  52  Pac.  565 ;  Bardes  t;.  Hutch- 
statute  of  limitations  ore  tenusy  under  sec-  inson  (1901),  113  la.  610,  85  N.  W.  797 ; 
tion  189,  providing  that  new  matter  in  Rumbough  v.  Young  (1896),  119  N.  C. 
the  answer  not  relating  to  a  counter-claim  567,  26  S.  £.  143 ;  Axiom  Min.  Co.  v. 
"  is  to  be  deemed  controverted  by  the  ad-  Little  (1894),  6  S.  D.  438,  61  N.  W.  441 ; 
verse  party  as  upon  a  direct  denial  or  Washington  Nat  Bank  v.  Saunders  (1901), 
avoidance,  as  the  case  may  require."  24  Wash.  321,  61  Pac.  546. 

Replying $et»off to  eet-off:  Small  i;.  Ken-  Amount  of  Counter-Claim  as  Affecting 

nedy  (1893),  137  Ind.  299,  33  N.  £.  674 :  Jurisdiction:  Howard  Iron  Works  v.  Buf- 

"It  has  often  been  held  by  this  court  falo  Elevating  Co.  (1903),176N.T.  — ,68 

that  a  plaintiff  may  reply  a  set-off  to  a  N.  £.  66;  Griswold  t\  Pieratt  (1895),  110 

setoff,  and  upon  the  same  principle  there  Cal.  259,  42  Pac.  820;  Freeman  v.  Seitz 

is  no  reason  why  he  may  not  reply  a  (1899),  126  Cal.  291,  58  Pac.  690;  Martin 

counter-claim  to  a  counter-claim."    Per  v.   Eastman    (1901),    109  Wis.    286,    85 

contra :  Hammer  v.  Downing  (1901 ),  39  N.  W.  359 ;  General  Elec.  Co.  v.  Williams 
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II.    The  Partiei  in  their  Relations  with  the  Counter-Claim. 

§  625.    *  749.  1.  Relations  of  Defendant  to  Connter-Claim.    Most 
be  a  Demand  in  Favor  of  Defendant  who  pleads  it.     Test.     In  all 

the  States  whose  codes  do  not  contain  a  provision  in  favor  of 
sureties  or  joint-debtors,  the  rule  is  established  without  exception 
that  the  counter-claim  must  be  a  demand  existing  in  favor  of  the 
defendant  who  pleads  it ;  in  other  words,  the  defendant  cannot 
set  up  and  maintain  as  a  valid  counter-claim  a  right  of  action  sub- 
sisting in  favor  of  another  person,  even  though  there  may  be  close 
legal  relations  between  himself  and  such  other  person.  The  sure 
test  is  very  simple.  Could  the  defendant  have  maintained  an  in- 
dependent action  upon  the  demand  if  he  had  made  it  the  basis  of 
a  separate  suit?  If  he  could  not,  then  he  cannot  use  it  as  a 
counter-claim.  To  this  proposition  there  is  no  judicial  dissent 
nor  exception;  and  the  cases  which  I. shall  cite  are  intended  to 
illustrate  the  various  circumstances  in  which  the  rule  has  been 
applied.* 

§  626.    *  750.    Case    of    Surety.     ReUef    in    Equity.     The    most 

common  case  is  that  of  a  surety.  When  sued  alone,  or  together 
with  the  principal  debtor,  he  cannot  interpose  as  a  valid  counter- 

(1898),  123  N.  C.  51,  31  S.  E.  288;  Haj-  performance  on  the  part  of  the  Tendee. 

good  V.  Boney  (1894),  43  S.  C.  63,  20  Said  damages  defendsnts  claimed  they 

S.  E.  803 ;  Banch  i;.  Potts  (1893),  57  Ark.  were  '  Entitled  to  recoup  and  set  off  as  m 

257,  21  S.  W.  437.|]  connter-claim  against  the  pretended  cause 

1  [[Northern  Tmst  Co.  v.Hiltgen  (1 895),  of   action   set  forth    in   the  complaint.' 

62  Minn.  361,  64  N.  W.  909;  Taylor  v.  Hdd.XhsX  the  necond  defence,  assuming 

Matteson  (1893),  86  Wis.  113,  56  N.  W.  the  facts  therein  stated  to  be  true,  bad  no 

829;   Emerson  v.  Schwindt  (1900),  108  relation  to  the  cause  of 'action  set  forth  in 

Wis.   167,   84  N.   W.   186;   Snlliran    v.  the  complaint ;' that  it  set  up  '  new  matter ' 

Niconlin  (1901),  113  la.  76,  84  N.  W.  978;  within  the  meaning  of  the  prorision  of 

Lebanon    Steam    Laundry  v.  Dyckman  the  Code  of  Civil  Procedure  autboriring 

(1900),  Ky.,  57  S.  W.  227.  a  demnrrer  to  a  counter-claim;  and  so, 

Newton  v.  Lee  (1893),  139  N.  Y.  332,  that  an  order  overruling  a  demurrer 
34  N.  £.  905 :  "  In  an  action  to  recover  thereto  was  error.  It  sterns^  that  if  de- 
for  goods  alleged  to  have  been  sold  fondants  had  been  sued  as  guarantors  or 
and  delivered  to  defendants,  the  latter,  sureties,  they  could  not  have  availed  them* 
after  a  general  denial,  set  up  in  their  selves,  in  exoneration  of  their  liability,  of 
answer  '  for  a  further  and  separate  answer  a  cause  of  action  for  damages  for  breach 
and  defence  *  that  the  transactions  set  of  the  contract  with  their  principal." 
forth  in  the  complaint  were  between  the  Computing  Scale  Co.  r.  Churchill 
plaintiff's  assignor  and  a  corporation,  nn-  (1901),  109  Wis.  303,  85  N.  W.  837: 
der  a  written  contract  between  vendor  **  A  connter-daim  must  be  one  existing  in 
and  vendee ;  that  the  vendor  failed  to  favor  of  a  defendant  and  against  a  plain- 
perform  its  contract,  by  means  whereof  tiff  between  whom  a  sevcnral  judgment 
the  vendee  was  damaged  in  a  man-  might  be  had  In  the  action,  and  arising 
ner  set  forth ;  that  defendants  '  became  out  of  one  of  the  causes  of  action  men- 
privy  to  the  contract '  by  guaranteeing  tioned  in  the  statute.''^ 
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claim  any  cause  of  action  existing  in  favor  of  that  principal,  — 
not  even  one  arising  from  a  breach  by  the  plaintiff  of  the  very 
contract  in  suit.^  There  are  instances  in  which  equity  will  un- 
doubtedly relieve  the  surety  when  the  principal  debtor  is  insol- 
vent, and  holds  valid  claims  against  the  plaintiff  which  he  might 
assert ;  but  such  equitable  relief  would  not  be  in  the  form  of  a 
counter-claim :  it  would  be  defensive  merely,  and  would  not  in- 
clude any  recovery  against  the  plaintiff  by  the  surety.  If  the 
principal  debtor  and  the  surety  are  sued  together,  and  the  former 
interposes  the  counter-claim  existing  in  his  own  favor  and  suc- 
ceeds on  it,  the  result,  of  course,  operates  as  a  defence  in  aid  of 
the  surety :  the  plaintiffs  demand  being  partly  or  wholly  extin- 

1  Gillespie  r.  Tomuioe,  25  N.  T.  306,  was  the  ordinary  case  of  a  gnarantor  saed 

308,  310,  per  Selden  J. ;  s.  o.  4  Boew.  36 ;  for  the  debt  secured.    He  pleaded,  as  a 

7  Abb.  Pr.  462 ;  La  Farge  o.  Halsey,  1  counter-claim,  a  debt  due  from  the  plain- 

BoAw.  171,  4   Abb.  Pr.  397;   People  v.  tiff  to  his  principal,  and  it  was  struck  out 

Brandreth,  3  Abb.  Pr.  ir.  s.  224  (Ct.  of  as  frivolous.    As  to  counterK^laim  in  favor 

App.),  per   Hunt  and  Porter  JJ.;  East  of  a  sarety,  see  also  Morgan  v.  Smith,  7 

River    Bank   v.  Rogers,  7  Bosw.    493;  Hun,  244,  citing  Lewis  o.  McMillan,  41 

l4»her   V.   Williamson,  55    N.  T.  619;  Bttrb.  420;  Smith  v.  Felton,  43  N.  Y.  419, 

O'Blenis  o.  Karing,  57  N.  Y.  649 ;  Gilles-  and  Gillespie  v.  Torrance,  supra  ;  Davis  v. 

pie  V.  Torrance  was   an  action  against  Tonlmin,  77  N.  Y.  280;  Scott  v.  Timber- 

an  indorser  of  a  note.    He  alleged,  as  a  lake,  83  N.  C.  382 ;  Coffin  v,  McLean,  80 

connter^daim,  that  he  indorsed  for  the  ac-  N.  Y.  560;  Harris  v.  Rivers,  53  lud.  216 ; 

oommodation  of  Van  P.,  the  maker ;  that  Stockton  Sav.  &  L.  Soc.  v,  Giddings,  96 

the  note  was  given  for  the  price  of  timber  CaL  84 ;  Thalheimer  v.  Crow,   13  Col. 

8old  by  the  plaintiff  to  Van  P. ;  that  plain-  397. 

tiff  warranted  the  quality  of  the  timber  to  [Bishop  v.  Mathews  (1899),  109  Ga. 
the  buyer,  —  a  breach  of  this  warranty,  790,  35  S.  E.  161:  A  defendant  in  an 
and  consequent  damages  to  Van  P.,  for  action  brought  against  him  individually 
which  defendant  demanded  judgment,  upon  a  demand  for  the  payment  of  which 
This  attempted  counter-claim  was  re-  he  is  individually  liable,  cannot,  without 
jected  for  the  reasons  stated  in  the  text,  showing  some  equitable  reason  for  being 
The  opinion  of  Selden  J.  is  very  elaborate  allowed  so  to  do,  such  as  the  insolvency 
and  instructive.  While  holding  that  the  of  the  plaintiff,  set  off  against  the  plain- 
surety  has  no  iegeU  counter-claim  nor  set-  tiff's  claim  a  debt  due  by  the  latter  to  a 
off,  Mr.  Justice  Selden  is  of  opinion  that  partnership  of  which  the  defendant  is  or 
he  would  be  relieved  in  equity  if  the  prin-  had  been  a  member, 
cipal  debtor  was  insolvent.  This  equita-  Crowley  v.  U.  S.  Fidelity  &  Guaranty 
ble  relief,  however,  would  not  be  in  the  Co.  (1902),  29  Wash.  268,  69  Pac.  784: 
shape  of  a  recovery  against  the  plaintiff.  "  In  an  action  against  the  surety  upon  a 
In  La  Farge  v.  Halsey,  the  defendants  were  building  contractor's  bond  to  recover  the 
sureties  for  the  lessee  on  a  lease,  and  amount  of  unpaid  bills  for  material  the 
were  sued  for  rent  in  arrear.  They  set  owner  was  compelled  to  pay,  the  defend- 
up,  as  a  counter-claim,  damages  sustained  ant  is  entitled  to  offset  the  valae  of  extra 
by  the  lessee  from  a  breach  by  the  plain-  work  performed  by  the  contractor,  and 
tiff  of  an  agreement  made  between  him-  for  this  purpose  may  introduce  evidence 
self  and  the  tenant.  This  was  overruled,  showing  that  there  was  a  dispute  between 
because  the  right  of  action  was  in  the  the  owner  and  contractor  as  to  the  reason- 
lessee  alone.    Fast  River  Bank  v,  Rogers  able  value  of  such  extras,  etc. "J 
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guished,  the  surety  would  necessarily  obtain  the  benefit  of  such 
extinction.^ 

§  627.  *  751.  Role  not  Confined  to  SoretieB.  Other  InstanoeB. 
The  rule  is  not  confined  to  sureties.  It  requires,  in  general, — 
the  only  exception  being  the  case  where  a  separate  judgment  is 
possible,  — that  the  counter-claim  should  exist  in  favor  of  all  the 
defendants,  and  that  all  the  persons  in  whose  favor  it  exists 
should  be  defendants  in  the  action,  and  that  it  should  be  pleaded 
in  their  common  behalf.  Thus,  where  one  is  sued,  a  demand  in 
favor  of  himself  and  a  former  partner  not  a  party  to  the  suit  Lb 
inadmissible  as  a  counterKslaim  ;^  and,  conversely,  in  an  action 
against  partners  upon  a  firm  liability,  a  counter-claim  interposed 
by  one  of  them,  alleging  a  demand  for  damages  accruing  to  him 
individually  from  the  breach  of  a  separate  contract  between  him- 
self and  the  plaintiff,  must  be  rejected,  because  it  is  not  in  &vor 
of  all  the  defendants  who  are  thus  jointly  sued.'  A  person  sued 
in  a  representative  capacity  —  for  example^  as  a  receiver  —  to  re- 
cover trust-funds  in  his  hands,  or  to  enforce  the  performance  of 
his  fiduciary  duty,  cannot  avail  himself,  by  way  of  counter-claim, 
of  a  demand  due  to  himself  in  his  personal  and  private  capacity ;  * 

I  O'Blenis  v.  Raring,  57  N.  Y.  649;         >  Peabodj  v.  Bloomer.  5  Doer,  678,  6 

(Springer  v.  Dwjer,  50  N.  Y.  19;  Green  Daer,  53,  3  Abb.  Pr.  353,  per  Woodzdl 

V.  Conrad  (Mo.  Supreme,  1893),  21  S.  W.  J. :  **  To  an  action  against  several  joiiit 

Rep.  839 ;  Becker  v.  Northway,  44  Minn,  debtors  for  a  debt  dae  bj  tbem  as  part- 

61.     Where  the  principal  debtor  and  the  ners,  one  of  them  cannot  avail  hiaiielf, 

plaintiff  are  insolvent,  the   soretj,  who  dther  by  way  of  setoff  or  connter-daiii* 

is  jointly  bound  with  his  principal,  may  of  sach  a  defence."    See  this  case,  aad 

set  off  his  individual  claim  against  the  especially  the  opinion  of  Hoffman,  J.  at 

plaintiff,   notwithstanding   the   statutory  Special  Term  on    the    subject   of  jeat 

provision  that  the  "  counterclaim  must  Uabilitif.    See  also  Wilson  r.  Bnnkel,  38 

be  one  existing  in  favor  of  a  defendant  Wis.  526; 

and  against  a  plaintiff  between   whom         QSnllivan  v.  Niconlin  (1901),  113  la. 

a  several  judgment    might    be   had    in  76, 84  N.  W.  978 ;  Brown  v.  Fresno  Baian 

the  action."    Clark  v.  Sullivan,  2  N.  Dak.  Co.  (1894),  101   CaL  S22,  35  Pac  639; 

103.  Baxter  t*.  Sherman  (1898),  73  Minn.  434, 

>  Campbell  v.  Genet,  2  Hilton,  290.  76  N.  W.  211 ;  McKinnon  r.  P^Oen  (1895). 

See  Bird  v.  McCoy,  22  Iowa,  549,  — a  62  Minn.  188,64  N.  W.  387;  Pope  31%. 

peculiar  case  in  which  parties  were  held  Co.  v.  Cycle  Co.  (1899),  55  8.  C.  528,  33 

included  as  defendants  iu  the^rm  name  S.  £.  787;  Smith  0.  Diamond  (1893),  86 

against  which  the  action  was  brought.  Wis.  359,  56  N.  W.  922-3 
See    also,  as  to  suits   against   partners         *  Johnson  v.  Gunter,  6  Bosh,  534 ;  Rt 

and  other  joint  debtors,  Weil  v.  Jones,  70  Jones  (Supreme,   1888),  1  N.  Y.  Sapiil. 

Mo.  560;  Great  West.  Ins.  Co.  v.  Pierce>  127. 

1   Wyo.  Ter.  45;   Wilson  v.  Runkel,  38  [Wilkinson  v.  Beitock  (1900),  Ul  Gm. 

Wis.  526;  Harris  v.  Rivers,  53  Ind.  216;  187,  36    S.    E.    623;   Carter  r.  TIppiBS 

and  cases  citdd  post,  in  notes  to  §§  *758,  (1901),  113  Ga.  636,  38  S.  R  946;  Bishop 

*759.  V.  Mathews  (1899),  109  (3a.  790,  35  S.  £. 
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and  the  converse  of  this  particular  rule  is  also  equally  true.^ 
Under  any  and  all  circumstances,  a  counter-claim  consisting  of  a 
demand  in  favor  of  a  third  person  not  a  party  to  the  action,  and 
having  no  relations  with  the  issues  involved  therein,  is  entirely 
inadmissible.' 

§  62a  *752.  2.  Relations  of  Plaintlir  to  Comiter-Clalin.  Miwt  be 
a  Demand  against  PlalntlA  Test.  AppUcatlon  of  Rule  most  Frequent 
in  what  Cases.  The  very  conception  of  a  counter-claim  implies 
that  it  is  a  cause  of  action  against  the  plaintiff.  The  test  is  here 
equally  simple  and  plain  as  in  the  case  of  the  defendant.  Would 
the  &ctsv  if  alleged  in  a  separate  action  against  the  plaintiff,  make 
out  a  cause  of  action  against  him,  and  show  him  liable  to  the  ap- 
propriate relief?  If  not,  they  do  not  and  cannot  constitute  a 
counter-claim.  This  rule,  although  universal,  is  most  frequently 
applied  in  actions  brought  by  assignees  of  the  demands  in  suit. 
When  the  plaintiff  is  such  an  assignee,  no  demand  accruing  to 
the  defendant  against  the  assignor  can  possibly  be  enforced  as  a 
counter-claim.^    Such  liability  of  the  assignor  may,  under  certain 

161 ;  Dayis  v.  Hadden  (1902),  115  Ga.  466,  Minn.  430  (stockbolden  cannot  set  off  a 

41  S.  £.  608 ;  Edwards  v.  Williams  (1893),  claim  in  favor  of  the  corporation).    See, 

39  8.  C.  86,  17  S.  £.  457;  Gallagher  v.  however;  Moorebead  v,  Hyde,  38  Iowa, 

Germania  Brewing  Co.  (1893),  53  Minn.  382, — a  case  in  which   the  defendants 

214,  54  N.  W.  1115;  Gerdtzen  v.  Cockrell  were  held  to  be  tnuitees  of  an  express 

(1893),  52  Minn.  501,  55  N.  W.  58;  Ore-  trust  in  a  contract  made  with  the  plain- 

gon  Gold-Mining  Co.  v.  Schmidt  (1901),  tiff,  and  a  counter-claim  hj  them  was 

Kj.,  60  S.  W.  530;  Headington  v.  Smith  sustained. 

(1901),  113  la.  107,  84  N.  W.  982:  In  a  <  [Smith  v.  Dawley  (1894)»  92  la.  312, 

suit  brought  in  a  representatiye  capacity,  60  N.  W.  625;   Hoaglin   c,   Henderson 

defendant  cannot  use  as  a  counter-claim  (1903),  119  la.  720, 94  N.  W.  247  ;  Newton 

a  cause  of  action  existing  against   the  v.  Lee  (1893),  139  N.  Y.  332, 34  N.  £.  905; 

plaintiff  as  an  individual.^  Emerson  o.Schwindt(1900),  108  Wis.  167, 

^  Gansner  v.  Franks,  75  Mo.  64 ;  Lanier  84  N.  W.  186 :  "A  counter-claim  '  must  be 

V.  Brunson,  21  S.  C.  41.  one  existing  in  favor  of  the  defendant 

pJewis  V,  Pickering  (1899),  58  Neb.  and  against  a  plaintiff  between  whom  a 

63,  78  N.  W.  368 ;  Le  Clare  o.  Thibault  several  judgment  might  be  had  in  the 

(1902),  41  Ore.  601,  69  Fac  552 :  "  Invok-  action.' "    In  this  case  the  defendant  in  a 

ing  the  maxim  that  equity  will  not  suffer  suit  brought  by  the  assignee  of  a  land 

a  wrong  without  a  remedy,  it  has  been  contract  for  forecloKure  sought  to  main* 

held  that  a  counter-claim  arising  in  a  tain  a  counter-claim  for  legal    services 

different  right  will  sometimes  be  allowed  rendered  the  assignor,  a  receiver.    Held, 

in  a  suit  by  reason  of  circumstances  that  that  it  could  not  be  maintained.    See  also 

render  it  equitable  to  do  so. "3  Computing  Scale  Co.  v.  Churchill  (1901), 

«  Bates  V.  Rosekrans,  37  N.  Y.  409,  109  Wis.  303,  85  N.  W.  337;  Taylor  v. 

411;  Babbett  v.  Young,   51   Barb.  466;  Matteson  (1893),  86  Wis.   113,  56  N.  W. 

Ernst  V.  Knnkle,  5  Ohio  3t.  520;  Dolph  829;  Gibson  t^.  Trow  (1900),  105  Wis.  288, 

V.  Rice,  21  Wis.  590.  593;  Briggs  v.  Sey-  81  N.  W.  411. 

mour,  17  Wis.  255 ;  Carpenter  v.  Leonard,  New  Whatcom  v.  Bellingham  Bay  Imp. 

5  Minn.   155;  Mealey  v.  Nickerson,  44  Co.  (1896),  16  Wash.  138,  47  Pac.  1102. 
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circumstances,  be  a  good  defence  in  bar  of  the  recoveiy ;  bat,  as 
it  is  not  a  liability  of  the  plaintiff,  it  cannot  be  a  connteF-cLum ; 
it  is  impossible,  by  means  of  a  valid  demand  against  A.  alone,  to 
obtain  a  judgment  against  B.  The  decisions  are  unanimous,  and 
sustain  the  doctrine  stated  above  under  all  possible  circumstances^ 
The  rule  is  applied  by  the  cases  cited  in  the  note  to  every  species 

"  In  ftn  action  by  a  citj  to  recover  benefits  of  the  mortgagee's  frand  in  obtaining  k. 

for  street    improyements,  the  defendant  The  court  held  that  this  answer  was  ia 

cannot  offset  a  claim  for  materials  far-  form  a  counter-claim,  bat  that  it  eoaU 

nished  the  contractor  who  had  charge  of  not  be  relied  on  as  sach  bj  the  defendaiit 

making    the    improvemeuts."     See  also  and  the  relief  granted,  becaose  the  aasignor 

Sheafe  i;.  Hastie  (1^^7)»  ^^  Wash.  563,  48  was  a  necessary  party;  and  the  optnioa 

Pac.  246 ;  Parker  v.  Carolina  Bank  (1898),  implies  that,  if  he  had  been  made  a  party, 

53  S.  C.  583,  31  S.  E.  673 ;  Efird  o.  Land  the  relief  could  hare  been  granted.    Nos> 

Co.  (1899),  55  S.  C.  78,  32  S.  £.  758;  Lau-  withstanding    this   array  of  aothoritiea, 

raglenn  Mills  v.  Kofi  (1900),  57  S.  C.  53,  and  the  explicit  language  of  the  codes^ 

35  S.  £.  387  ;  Rnmbough  v.  Young  (1896),  the  doctrine  has   sometimes   been  orer- 

119  N.  C.  567,  26  S.  E.  143;  Wilkinson  v.  looked  by  courts.    Thus,  in  Page  v.  Ford, 

Bertock  (1900),  1 1 1  Qa.  187,  36  S.  E.  623 ;  12  Ind.  46,  and  Slayback  v.  Jonen,  9  lad. 

Northern  Trust  Co.  v.  Hiltgen  (1895),  62  470,  the  Supreme  Coart  of  Indiana  eo- 

Minn.  361,  64  N.  W.  909;   Harrison  v.  tirely  failed  to  notice  that  the  demands 

State   Banking  &  Trust  Co.   (1902),  15  existing  against  an  assignor,  which  were 

S.  D.  304,  89  N.  W.  477 ;  Field  v.  Austin  set  up  by  the  defendants  against  the  as- 

(1901),  131  Cal.  379,  63  Puc.  292;  Bloch  signee  (the  plaintiff),  could  not  posaiUy 

Queensware  Co.  v.   Metzger  (1901),  70  be  counterclaims;  and  that  the discossioa 

Ark.  232,  65  S.    W.  929;  Bernstein  v.  of  the  court  upon  other  points  was  there- 

Cobum  (1896),  49  Neb.  734,   68  N.  W.  fore  wholly  unnecessary.     In  the  later 

1021 ;  Johnson  r.  (]reneva  Pub.  Co.  (1894),  case  of  Perry  r.  Chester,  12  Abb.  Pr.  x.  i^ 

122  Mo.  102,  26  S.  W.  676;  Washington  131,  Mr.  Justice  Monell  is  chargeable  with 

Sar.  Bank  v.  Butchers',  etc.  Bank  (1895),  the  same  palpable  oversight.    The  acuoa 

130  Mo.  155,  31  S.  W.  761.]]  was  on  an  appeal   bond   given   by  tw 

1  Boyd  V.  Foot,  5  Bosw.'llO;  Vassear  defendants  to  A.,  and  by  him  assigned  to 

V.  Livingston,  13  N.  Y.  248,  252,  per  Denio  the  plaintiff.     One  of  the  defendants  set 

J. ;  6.  c.  4  Duer,  285,  293,  per  Dner  J. ;  up  a  demand  in  his  own  favor  alone  against 

Dillaye  v.  Niles,  4  Abb.  Pr.  253 ;  Ferreira  A.,  the  assignor,  as  a  counter-daira.    Tbs 

V.  De  Pew,  4  Abb.  Pr.  131 ;  Thompson  learned  judge  discusses  at  great  length 

V.  Sickles,  46  Barb.    49 ;   McHvaine    v.  the  question,  whether  one  defendant  ia 

Egerton,  2  Robt.   422 ;  Wolf  v.  H.,  13  such  an  action  can  rely  upon  a  daim  das 

How.  Pr.  84,  per  E.  Darwin  Smith  J. ;  to  himself  alone ;  and  finally  reaches  the 

Davidson  V.  Remington,  12  How.  Pr.  310;  conclusion  that,  as  the  undertaking  of 

Gleason  v.  Moen,  2  Duer,  639 ;  Cuminga  the  defendants  was  joint,  the  demand  of 

v.  Morris,  3  Bosw.  560 ;  Wiltsie  v.  Nor-  the  single  defendant  is  not  available.    He 

tham,  3  Bosw.  162;  Duncan  r.  Stanton,  is  wholly  oblivious  to  the  fact  that  do 

30  Barb.  533,   536 ;  Tyler  v,  Willis,  33  such  cUiim  coold  be  interposed  at  all  ia 

Barb.  327 ;  Spencer  v.  Babcock,  22  Barb,  the  action  against  the  plaintiff.    See  aba 

326,  335 ;  Weeks  v.  Pryor,  27  Barb.  79 ;  as  further  illustrations  of  the  text,  Fiee^ 

Van  de  Sande  v.  Hall,  13  How.  Pr.  458,  maa  v.  Lorillard,  61  N.  T.  612;  More  r. 

per  Paige  J. ;  Linn  v.  Rugg,  19  Minn.  181,  Rand,  60  id.  208;  Manney  v.  Ingram,  79 

185;    Swift    V.    Fletcher,   6   Minn.    550;  N.  C.  96;  Holliday  r.  McMnllan,  63  id. 

McConihe  v.  HoUister,  19  Wis.  269.    In  270;  McCulloch  v.  Vibbard,  51  Hon.  227: 

this  case  the  defendant  prayed  equitable  National  Bank  of  Chamb.  r.  Grimm,  109 

relief  that  the  mortgage,  etc,  sued  on  by  N.  C.  93.    See  also  cases  cited  oaCe,  in  latf 

an  assignee,  might  be  cancelled  on  account  note  under  §  *  167. 
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of  assignee,  private  and  official ;  and  is  established  with  absolute 
unanimity. 

§  629.  *  758.  Coiinter-Clalxn  mtut  be  a  Cauae  of  Aotiton ;  merely 
Defensive  Matter  not  SnfBolent.  It  is  an  essential  element  in  the 
legal  notion  of  a  counter-claim  that  it  must  be  a  cau9e  of  action  ; 
must  consist  of  a  right  to  some  affirmative  relief,  and  not  be 
matter  simply  defensive,  either  in  bar  of  the  plaintiff's  recovery, 
or  in  reduction  of  its  amount.  Thus,  in  an  action  for  the  price  of 
-work,  labor,  and  material,  the  defendant  in  his  answer  set  up  pay- 
ments made  by  him  in  excess  of  the  plaintiff's  demand,  but  did 
not  in  a  formal  manner  call  his  pleading  a  counter-claim,  nor 
demand  judgment  for  the  surplus.  At  the  trial  he  insisted  that 
Ills  allegations  were  admitted  because  the  plaintiff  had  not  replied. 
His  contention  was  overruled,  not  upon  the  defects  of  form, 
but  upon  the  absence  of  any  cause  of  action.  The  payments  as 
stated  to  have  been  made  being  voluntary,  no  right  to  recover 
back  the  excess  existed ;  and  the  answer  was  nothing  more  than 
the  defence  of  payment.^  And  payments  or  disbursements  made 
by  a  trustee  or  holder  of  a  fund,  and  set  up  by  him  in  his  answer 
to  an  action  for  an  account  and  enforcement  of  the  trust  brought 
by  a  beneficiary,  do  not  create  any  right  of  action,  and  cannot, 
therefore,  be  a  counter-claim.^ 

§  630.  *  754  In  Actiona  by  Married  Women ;  by  Widows.  Most 
be  against  Plaintiff  in  Capacity  in  which  he  anea.  Againat  Plaintiff 
alone  and  againat    aU    the  Plaintiffs.     Ibeception.     In    actions    by 

married  women  to  recover  demands  due  to  them  personally  as  a 
part  of  their  separate  property,  or  their  personal  earnings,  and  the 
like,  debts  and  liabilities  of  their  husbands  cannot  be  successfully 


^  Holzbaner  v.  Heine,  37  Mo.  443; 
and  see  McPhenon  v.  Meek,  30  Mo.  345 ; 
Lash  i;.  McCormick,  17  Minn.  403  (partial 
failure  of  consideration) ;  Kent  j;.  Cantrall, 
44  Ind.  452,  459 ;  McCrarj  v,  Deming,  38 
Iowa,  527,  531 ;  Lathrop  v.  Godfrey,  6 
N.  Y.  S.  C.  96, — a  peculiar  case,  in  which 
a  demand  against  the  plaintiff's  assignor, 
who,  it  was  alleged,  was  the  real  party 
in  interest,  was  sustained ;  ciring  Hunt  v. 
Chapman,  51  N.  T.  555;  First  Nat  Bk. 
of  Memphis  o.  Kidd,  20  Minn.  234,  242,—- 
an  action  to  foreclose  a  mortgage,  in 
which  defendant  claimed  that  the  debt 
should  be  enforced  upon  other  lands  be- 
fore proceeding  against  those  in  suit.    In 


an  action  of  ejectment,  where  the  de- 
fendant alleges  ownership  in  himself,  and 
asks  that  his  title  be  quieted  against  the 
plaintiff,  such  answer  is  a  counter-claim : 
Venable  v.  Dutch,  37  Kan.  515;  Allen  v. 
Douglass,  29  Kan.  412;  Sale  v.  Bugher, 
24  Kan.  432. 

*  Duffy  V,  Duncan,  35  N.  Y.  187,  189. 
It  has  been  held  that  no  counter-claim  is 
possible  against  the  State  beyond  the  de- 
feating the  action  brought  by  it,  because 
a  judicial  proceeding  cannot  be  main- 
tained against  it:  the  counter-claim  can 
be  used  as  a  defence,  but  no  further. 
Commonwealth  v.  Todd,  9  Bush,  70a 
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interposed  as  counter-claims ;  ^  and  in  a  suit  by  a  widow  to  re- 
cover dower  in  land  conveyed  by  her  husband  during  the  mar- 
riage without  her  release,  the  defendant  cannot  counter-<:Iaiin 
damages  arising  from  the  breach  of  a  covenant  of  warranty  in  the 
husband's  deed;  for  no  right  of  action  exists  against  her.'  The 
demand  must  also  be  against  the  plaintiff  in  the  same  capacity  u 
that  in  which  he  sues.  Thus,  where  the  action  is  by  the  plaintiff 
in  his  private  and  personal  capacity,  a  claim  against  him  as  an 
executor  or  an  administrator  cannot  be  made  a  valid  counter- 
claim.' But,  in  an  action  by  an  executor  on  a  note  given  to  the 
testator,  the  defendant  can  set  up  by  way  of  counter-claim  a  de- 
mand for  damages  caused  by  the  fraud  of  the  deceased  in  the  sale 
of  land  for  the  price  of  which  the  note  was  given.*  Not  only 
must  the  counter-claim  be  a  right  of  action  against  the  plaintifl^ 
but  it  must,  in  general,  be  against  the  plaintiff  alone,  and  against 
all  the  plaintiffs.^    The  exception  to  this  rule  is  expressly  pro- 

1  Paine  v.  Hant,  40  Barb.  75.  cuuDter-^Iaim.    Daris  v.  Stover,  5S  N.  T. 

3  Hill  V.  Golden,  16  B.  Mon.  551,  554.  473 ;  Barbee  v.  Green,  86  N.  C.  15S  (MC^f 

'  Merritt  v.  Seaman,  6  Barb.  380.    The  of  claim  for  funeral  expenses) ;  Pattei«« 

plaintiff  sued  on  a  note  given  to  him  as  v»  Patterson,  59  N.  Y.  574  (same).  Toe 

executor  after  the  death  of  the  testator.  New  York  Code  of  Civil  Prooednie,  §  503, 

and  the   connter-claim  was  a  debt  dne  snbd.  3,  contains  the  following  prOTitioc : 

from  the  testator.    In  support  of  its  de-  "If  the  plaintiff  isatmstee  for  another,  or 

cisiou  that  these  demands  did  not  affect  if  the  action  is  in  the  name  of  a  pbistiff, 

the  plaintiff  in  the  same  capacity,  the  who  has  no  actual  interest  in  the  a)ntiict 

court  cited  Fry  v.  £vanB,  8  Wend.  530 ;  upon  which    it   is    founded,  a    deisaBd 

Mercein  v.  Smith,  2  Hill,  210;  but  see  against  the  plaintiff  shall  not  bealioved 

Westfall  V,  Dnngan,   14  Ohio    St.  276.  as  a  counter-claim ;  but  somnchvf  add- 

See,  also,  in    support   of    the    rule    in  mand  existing  against  the  person  vfaom 

Merritt    v.  Seaman,    Patterson    r.   Pat-  he  represents,  or  for  whose  benefit  tbe 

terson,  59  N.  Y.  574 ;  Harte  v.  Houchin,  action    is    brought,  as  wiU    satisfy  the 

50    Ind.   327 ;    McLaughlin   v.   Winner,  plaintiff's  demand,  must  be  allowed  as  a 

63     Wis.     120;    Harris    v.   Taylor,    53  connter-claim,  if  it  might  have  been  » 

Conn.  500 ;  in  an  action  by  an  assignee  allowed  in  an  action  brought  by  the  per- 

for  creditors  for  the  price  of  goods  sold  son  beneficially  interested."     See  PeoAa- 

after  the  assignment,  an  indebtedness  of  gast  v.  Greenfield,  40  Hun,  494. 
the  ai(signor  cannot  be  set  off :  James  v.         ^  Isham  r.  Davidson,  58  N.  Y.  237. 

McPhee,  9  Col.  486;  Otis  v.  Shants,  128  See  McLean  v.  Leach,  68  N.  C.  95;  Bno- 

N.  Y.  45.    Conversely,  where  the  plaintiff  don  v.  Allison,  66  N.  C.  532,  for  the  pen- 

sues  in  a  representative  capacity,  a  demand  liar  rules  prevailing  in  North  CaroliBa 
against  him  in  his  private  capacity  is  not         ^  Mynderse    9.   Snook,   1    Laos.  4^^ 

a   proper  subject  for   a    counter-claim  :  The  opinion  of  T.  A.  Johnson  J.  coutaiai 

Wakeman  v.  Everett,  41  Hun,  278;  Gel-  an  elaborate  discussion  of    the  general 

shenen    v.    Harris,    26    Fed.    Rep.  680.  subject  of  joint  and  separate  demands  and 

When  a  receiver,  trustee,  executor,  or  ad-  judgments.    See  also  S.  P.  Belknap  r. 

ministrator  sues  to  recover  a  debt  dne  to  Mclntyre,  2  Abb.  Pr.  366 ;  McPhenoo  r. 

the  estate,  a  demand  by  the  defendant  for  Meek,  SO  Mo.  345 ;  Merrick  r.  Gordon, 

services  rendered  on  behalf  of  the  estate  20  N.  Y.  93,  97 ;  N.  Y.  Ice  Co.  r.  l^ker. 

on  the  plaintiff's  employment  is  a  good  8  Bosw.  688.    It  may  be  interesting  and 
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vided  for  by  the  codes,  and  only  exists  in  those  cases  where  a 
separate  judgment  may  be  rendered  for  or  against  the  person 
against  whom  the  counter-claim  is  pleaded.^  This  exceptional 
case  will  be  examined  in  the  following  subdivision. 

§  631.  *  755.  8.  ^Q^hen  the  Coanter-dalm  may  be  in  Favor  of  One 
or  More  of  Several  Defendants,  and  against  One  or  More  of  Several 
Plaintlfb.  When  Possible.  Question  herein  Stated.  The  provision 
found  in  nearly  all  the  codes,  that  the  counter-claim  must  exist 
*'*'  in  favor  of  a  defendant  and  against  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the  action,"  implies  that  when- 
ever the  single  defendant  or  all  the  defendants  jointly  may  recover 
against  one  or  some  of  the  plaintiffs  and  not  against  all,  or  when- 
ever one  or  some  of  the  defendants  and  not  all  may  recover  against 
the  single  plaintiff  or  all  the  plaintiffs  jointly,  or  whenever  both 
of  these  possibilities  are  combined,  a  counter-claim  may  be  inter- 
posed against  the  one  or  some  of  the  plaintiffs  and  not  against  all, 
and  by  the  one  or  some  of  the  defendants  and  not  by  all.     Such  a 

iustractive  to  contiaat  this  rule  as  it  has  othent  may  have  been  jointly  liable  with 
been  inferred  from  the  language  fonnd  in  him  [the  plaintiff],  the  defendants  could 
the  codes  generally  with  the  very  diflferent  recover  their  damages  in  this  action 
rule  that  results  from  the  freer  provisions  against  him.  The  defendants  could  have 
of  the  Iowa  statute.  In  an  action  brought  sued  the  plaintiff  on  this  contract,  and,  if 
by  a  single  plaintiff  to  recover  damages  so,  they  could  set  up  their  counter-claim, 
for  the  non-performance  of  a  contract  to  and  hold  him  for  his  refusal  to  receive, 
sell  and  deliver  cattle,  the  defendants  And  within  the  rule  recognized  by  this 
alleged  the  following  facts  as  a  counter-  court  in  Ryerson  v.  Heudrie,  22  Iowa, 
claim,  and  proved  the  same  at  the  trial ;  480,  this  would  be  so,  though  the  contract 
that  subsequently  to  the  agreement  sued  was  made  with  the  new  parties  as  a  part- 
upon,  they  entered  into  a  second  and  dif-  nership."  Redman  v,  Malvin,  23  Iowa, 
ferent  contract  with  the  plaintiff  and  296,  299.  See  also  Musselman  v.  Galli- 
certain  other  persons  composing  a  part-  gher,  32  Iowa,  383 ;  Baird  v.  Morford,  29 
nership  under  the  firm  name  of  Gadsden  Iowa,  531,  534;  Sherman  v.  Hale,  76 
&  Co.,  by  which  they  agreed  to  deliver,  Iowa,  383 ;  Allen  v.  Maddox.  40  Iowa, 
and  the  firm  to  receive,  the  same  cattle  124  (a  cause  of  action  may  be  pleaded  as 
at  the  same  time  and  place,  but  at  an  en-  a  "  set-off,"  under  the  first  subdivision  of 
hanced  price ;  that  this  second  contract  the  code  section,  by  one  defendant,  where 
was  substituted  instead  of  the  former  several  are  jointly  sued ;  or,  when  it  ex- 
one;  that  they  had  fully  tendered  per-  ists  against  several,  it  may  be  pleaded 
formance,  but  the  purchasers  had  wholly  against  the  single  plaintiff), 
refused  to  accept  and  pay  for  the  cattle,  ^  [Drake  v.  Avanzini  (1894),  20  Col. 
to  their  damage,  for  which  they  demanded  104,  36  Pac.  846.  Where  a  plaintiff  is 
judgment  against  the  plaintiff,  Gadsden  jointly  liable  with  another  to  the  defend- 
&  Co.  of  course  not  being  parties  to  the  ant,  a  counterclaim  will  not  lie  against  him 
suit.  This  counter-claim  was  sustained,  alone  upon  that  liabQity.  Holgate  v. 
the  court  saying:  "The  defendants  could  Downer  (1899),  8  Wyo.  334,  57  Pac.  918: 
hold  him  [the  plaintiff]  liable  in  this  ac-  "  It  is  the  general  rule,  both  in  law  and 
tion  for  the  damages  sustained  for  not  equity,  that  joint  and  separate  debts  can- 
receiving  the  cattle;  that  is  to  say,  though  not  be  set  off  against  each  other ."3 
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severance  in  the  recovery  is  possible  when  the  right  sought  to  be 
maintained  on  the  one  side,  and  the  liability  to  be  enforced  on  the 
other,  are  not  originally  joint.  The  discussion  is  therefore  re- 
duced to  the  question,  When  may  a  severance  in  the  judgment  be 
had,  so  that  it  may  be  rendered  for  a  part  of  the  plaintiffs  and 
against  the  others,  and  against  a  part  of  the  defendants  and  for  the 
others  ?  From  the  answer  to  this  inquiry  we  shall  ascertain  be- 
tween what  parties  ^^  a  several  judgment  may  be  had  in  the  action ; '' 
and  as  a  further  consequence,  when  the  counter-claim  may  be 
against  one  or  more  of  the  plaintiffs,  or  in  favor  of  one  or  more  of 
the  defendants.  In  pursuing  the  discussion,  I  shall  collect  and 
examine  some  of  the  leading  judicial  decisions  which  have  given  a 
construction  to  the  clause,  and  shall  endeavor  to  ascertain  from  them 
the  general  principles  and  rules  that  may  determine,  in  each  particu- 
lar case,  when  a  counter-claim  of  this  form  and  nature  is  proper.* 
§  632.  *  756.  (1)  Against  One  or  Some  of  the  PlaintiliB.  mnstra- 
tive  Case.  An  aCtion  for  an  accounting  and  recovery  of  the 
amounts  found  due  was  brought  by  three  plaintiffs  against  two 
defendants  under  the  following  circumstances.  The  five  parties 
had  entered  into  an  agi-eement  for  the  publication  of  a  newspaper: 
the  defendants  were  to  be  the  actual  publishers,  and  to  have  charge 
of  the  business ;  and,  after  paying  all  the  expenses,  the  net  pro- 
ceeds were  to  be  divided  into  five  equal  parts,  of  which  the  defend- 
ants were  to  retain  two,  and  one  of  the  other  "  three  parts  shall 
be  paid  by  [defendants]  in  cash  to  each  of  the  other  parties  to 
this  agreement,"  —  the  plaintiffs.  The  answer,  besides  other  sepa- 
rate defences,  contained  a  counter-claim  consisting  of  a  judgment 
recovered  by  the  defendant  R.  against  the  plaintiff  H^  and  as- 
signed to  both  the  defendants  before  the  suit  was  commenced 
This  counter-claim  was  set  up  against  the  plaintiff  H.  alone. 
The  New  York  Court  of  Appeals  held  that  although  the  action 
was  inform  joint,  yet  the  right  of  each  plaintiff  was  several;  and 
a  several  judgment,  declaring  the  sum  to  which  each  was  entitled, 
was  necessary.'    Nothing  can  be  more  firmly  settled  than  the 

1  [Lebanon  Steam  Lanndry  v.  Dyck-  fendants  had  a^rred  and  proved  panneit 

man  (1900),  Ky.,  57  8.  W.  227 ;  Murphy  u.  in  fall  of  his  share,  the  defence  as  to  loeb 

Colton  (1896),  4  Okla.  181,  44  Pac.  208;  plaintiff  woold  hare  been  effectual;  and 

Van  £tten  v,  Eosters  (1896),  48  Neb.  152,  yet  the  other  two  plaintiffs  wooM  ka^« 

66  N.  W.  1106.^  been  entitled  to  judgment  for  the  wmil 

^  Taylor  V.  Root,  4  Eeyes.  335:  "Hencre,  amonnts  of  their  shares.  .  .  .  The  sane 

as  to  either  of  the  plaintiffs,  if  the  de-  principle  is  applicable  to  a  defence  in  the 
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general  rule,  that  in  the  absence  of  a  statutory  provision  to  the 
contrary,  where  an  action  is  brought  by  a  partnership  on  a  claim 
due  the  firm,  no  demand  in  favor  of  the  defendant  against  one  or 
some  of  its  members  can  be  used  as  a  counter-claim  ;  ^  but  an  ap- 
parent exception  to  this  rule  has  been  admitted.  If  the  business 
had  been  carried  on  by  one  or  more  of  the  firm  as  osteTisible  part- 
ners, a  debt  owing  by  him  or  them  may  be  interposed  as  a  counter- 
claim, although  all  the  membera  have  united  in  the  action.  By 
their  mode  of  conducting  the  business,  the  ostensible  partner  or 
partners  had  been  held  out  to  the  world  as  the  real  firm,  and  they 
could  sue  or  be  sued  without  joining  the  others  as  parties  to  the 
proceeding.^  The  case  of  a  demand  against  the  plaintiff  or  plain- 
tiffs on  the  record,  and  others  who  are  not  parties  to  the  suit,  being 
pleaded  as  a  counter-claim,  has  already  been  considered  It  does 
not  present  exactly  the  question  now  under  consideration,  but  de- 
pends for  its  solution  upon  the  same  general  principles.  It  is 
settled  by  the  decisions,  that  a  joint  indebtedness  or  liability  due 
from  the  plaintiff  and  from  others  not  parties  to  the  suit  cannot 
be  used  as  a  counter-claim  against  the  plaintiff,  because  such  a 
cause  of  action  cannot  be  severed  and  a  judgment  rendered  against 
a  part  only  of  the  persons  liable.* 


nature  of  a  connter-claim.  .  .  .  The  plain- 
tiffs position  18  undoubtedly  correct,  that 
where  the  cause  of  action  is  strictly  joint, 
and  the  recovery,  if  had,  is  for  the  joint 
benefit  of  the  plaintiffs,  the  defendant 
cannot  set  off  or  counter-claim  the  indi- 
vidual debt  of  either  plaintiff  to  defeat 
or  reduce  a  joint  recovery."  Such,  how- 
ever, was  not  the  present  case,  because 
there  was  no  joint  demand  on  the  part 
of  the  plaintiffs.  The  counterclaim  was 
therefore  sustained.  See  also,  as  illus- 
trating the  general  conclusions  of  the  text, 
Freeman  v.  Lorrillard,  61  N.  Y.  612,  61 7 ; 
Field  i;.  Hahn,  65  Mo.  417. 

1  Nipper  v.  Jones,  27  Mo.  App.  538; 
Peck  V.  Snow,  47  Minn.  398 ;  Morganthau 
V.King,  15  Col.  413. 

[[Owsley  V.  Bank  of  Cumberland 
(1902),  Ky.,  66  S.  W.  33;  Gotthauer  i\ 
Cunningham  (1896),  4  Okla.  551.  47  Pac. 
479 ;  Witherington  o.  Huntsman  (1897),  64 
Ark.  551,  44  S.  W.  74;  McDonald  t7.  Mac- 
kenzie (1887),  24  Ore.  573,  14  Pac.  868; 
Adams  v.  Baker  (1898),  24  Nev.  162,  55 
Pac  362 ;   Sweeney  v.  Bailey  (1 895),  7 


S.  D.  404,  64  N.  W.  188 ;  Folsora  v.  PaU- 
ing  (1899),  58  Neb.  478, 78  N.  W.  926.] 

^  Van  Valen  v.  Russell,  13  Barb.  590, 
592,  per  Edwards  J. ;  citing  7  Domf.  & 
E.  T.  R.  361  (note  c) ;  Ex  p.  Enderby,  2 
Barn.  &  C.389 ;  Smith  v\  Watson,  2  Bam. 
&  C.  401.  See  also  Rush  v.  Thompson, 
112  Ind.  158.  "  Where  a  factor  dealing  for 
a  principal,  but  concealing  that  principal, 
delivers  goods  in  his  own  name,  the  per- 
son contracting  with  him  has  a  right  to 
consider  him  to  all  intents  and  purposes 
as  the  principal;  and  though  the  real 
princi[)al  may  appear  and  bring  an  action 
upon  that  contract  against  the  purchaser 
of  the  goods,  yet  that  purchaser  may  set 
off  any  claim  he  may  have  against  the 
factor  in  answer  to  the  demand  of  the  prin- 
cipal ; "  per  Lord  Mansfield,  in  Rabone  v. 
WiUiaras,  7  Durnf.  &  E.  T.  U.  360  (n.) ; 
followed  in  Hogan  v,  Shorb,  24  Wend. 
458 ;  Pratt  v.  Collins,  20  Hun,  126 ;  Taune- 
baum  V.  Marsellus  (N.  Y.  City  Ct.  1893), 
22  N.  T.  Snppl.  928. 

*  See  supra,  §  •  754 ;  Schubart  v.  Har- 
teao,  34  Barb.  447 ;  Belknap  v.  Mclntyre, 
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§  633.  *  757.  Several  Judgment  between  Some  of  the  Partise. 
Inquiry  Presented  herein.  Conflict  of  Opinion.  Upon  the  general 
question,  When  can  a  several  judgment  be  rendered  between  some 
of  the  parties  to  an  action  ?  there  has  been  much  conflict  of  judi- 
cial opinion,  and  discrepancy  of  decision.  It  resolves  itself  into 
the  broader  inquiry,  How  far  has  the  common-law  doctrine  of 
joint  rights  and  liabilities  been  changed  by  the  new  procedure  ? 
The  judges  of  one  school  have  denied  any  modification  in  these 
legal  notions,  and  have  restricted  the  language  of  the  statute  to 
equitable  proceedings.  Another  school  have  gone  to  the  opposite 
extreme,  and  have  declared  the  ancient  rules  as  to  joint  right  and 
liability  to  be  utterly  abolished,  so  that  a  severance  among  the 
plaintiffs  or  defendants  in  the  recovery  may  be  had  in  all  cases.' 

2  Abb.  Pr.  366;  Mynderse  t;.  Snook,  1  against  C,  in  every  respect  proper  aztd 
Lans.  488;  Spofford  c^.  Rowan,  124  N.  T.  sufficient  to  constitute  a  connter-claiiii,  if 
108;  McCnlloch  o,  Vibbard,  51  Hnn,  227;  the  latter  had  been  the  only  plaiodiL 
Ingols  t;.  Plimpton,  10  Col.  535 ;  Wood  This  answer  having  been  struck  iMt  oa 
V.  Brush,  72  Gal.  224.  Contra  in  lowas  motion,  the  General  Term,  upon  appeal, 
Redman  v.  Malvin,  23  Iowa,  296 ;  and  in  pronounced  it  a  valid  conntex^daioi,  and 
North  Carolina,  Sloan  v.  McDowell,  71  available  to  the  defendant  as  pleaded. 
N.  C.  356->358 ;  Neal  v.  Lea,  64  N.  C.  678 ;  Two  questions,  it  was  said,  are  raised. 
Harris  i;.  Burwell,  65  N.  C.  584.  This  "  First,  in  an  action  upon  contract  bj  two 
ruling  is  not  based  upon  any  peculiar  or  more  plaintiffs,  can  one  of  them  have 
statute,  but  upon  the  general  provision  of  judgment  in  his  favor,  the  evidenoe  escab- 
the  code,  §  248,  that  a  '*  judgment  may  be  lishing  the  cause  of  action  in  him  alone  * 
given  for  or  against  one  or  more  of  sev-  Secondly,  if  so,  can  the  defiendank,  upon 
eral  plaintififs,  and  for  or  against  one  or  showing  the  cause  of  action  to  be  solely  ia 
more  of  several  defendants ;  "  which  is  the  one  plaintiff,  avail  himself  of  a  ael^off 
the  same  as  found  in  all  the  other  codes,  against  that  plaintiff  in  a  case  where  be 
Where,  in  Kentucky,  an  action  was  com-  would  have  had  the  right  to  do  so  had  the 
menced  against  a  resident  of  the  State  by  action  been  commenced  bj  that  plaissif 
a  non-resident  firm,  a  demand  against  om  alone  ?  "  Both  of  these  qneetions  weze 
of  the  plaintiffs  was  allowed  as  an  equita-  answered  in  the  affirmative.  It  waa  sud 
ble  set-off  or  counter-claim,  because  the  that  the  new  procedure  extended  the  nks 
defendant  could  not  sue  upon  it  in  that  of  equHy  to  all  legal  actions,  and  so  far 
State.  Walleustein  v.  Selixman,  7  Bush,  abrogated  the  legal  notions  of  joint  right 
175.  Where  the  subject  of  the  counter-  and  liability :  that  the  sections  pecmittiBf 
claim  is  a  tort  for  which  each  and  all  of  a  judgment  "  to  be  given  for  or  against 
the  wrongdoers  are  liable,  it  is  no  ob-  one  or  more  of  several  plaintiffs,  and  for 
jection  that  the  tort  was  committed  by  a  or  against  one  or  more  of  several  delsad- 
firm  composed  of  the  plaintiffs  and  others  ants,"  are  most  general  in  their  terms,  and 
not  parties  to  the  suit  Walker  v.  Johnson,  should  not  be  restricted  to  actions  in  wfaick 
28  Minn.  147.  the  right  sued  upon  is  several,  and  not 
1  See  Cowles  v.  Cowles,  9  How.  Pr.  joint;  and  that,  a  several  judgment  being 
361.  The  action  was  brought  by  two  thus  made /XKs/Ue,  the  condnaioo  ae  to  the 
plaintiffs  upon  a  promissory  note,  made  propriety  of  the  ooanter«laim  ■g»iiM^  one 
payable  to  them  on  demand.  The  defend-  plaintiff  followed  inevitably  from  the  ex- 
ant  alleged  facts  tending  to  show  that  the  press  language  of  the  statnte.  In  other 
note  was  the  sole  property  of  the  plaintiff,  words,  no  matter  what  be  the  form  of  the 
C,  and  stated  a  demand  in  his  own  favor  action,  although  the  plaintiffi  have  alleged 
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This  loose  or  liberal  interpretation  has,  however,  been  utterly  re- 
pudiated by  other  cases,  which,  as  it  seems  to  me,  establish,  by  a 
very  decided  preponderance  of  judicial  authority,  the  doctrine  as 
now  generally  accepted  in  those  States  whose  codes  compose  the 
two  groups  mentioned  at  the  commencement  of  the  section.^  The 
doctrine  established  by  these  decisions  is,  that  if  the  demand  in 
suit  was  originally  joint  and  several,  although  the  action  upon  it 
is  joint,  and  a  fortiori  if  it  was  several,  a  several  judgment  miffkt 

a  joint  right  in  themselves,  the  defendant  are  not  joint  and  several  debtors,  bnt  joint 
may  controrert   this   allegation,  show  a  debtors  only.    Nothing  is  better  settled 
several  right  in  one  of  them  alone,  and  than  the  general  rale  that  a  creditor  of  a 
interpose  a  coanter-claim  against  that  one.  partnership  is  not  entitled,  as  matter  of 
This  decision,  it  will  be  noticed,  does  not  law,  to  bring  a  separate  action,  and  have 
go  to  the  length  of  holding  that,  when  two  a  separate  jadgment,  against  one  of  the 
or  more  plaintiffs  sne  npon  a  legal  right  several  partners  when  they  are  all  living." 
which  is  confessedly  joint,  the  defendant.  The  conrt  then  examined  and  criticised 
while  admitting  this  joint  cause  of  action  certain  cases  relied  npon  by  the  defend- 
and  the  union  of  all  the  plaintiffs  therein,  ants.    The  language  of  Ingraham  J.  in 
may  assert  a  counter-claim  against  one,  or  Schubart   v.  Harteau,  34  Barb.  447,  was 
some  of  them  less  than  all.    The  reasoning  declared  to  be  a  mere  dictum,  and  its  cor- 
of  the  learned  judge  seems  logically  to  lead  rectness  as  such  was   pointedly  denied, 
to  that  result,  for  it  argues  that  a  several  Briggs  v.  Briggs,  20  Barb.  477,  and  Par- 
judgment  is  possible  in  all  cases  upon  con-  sons  v.  Nash,  8  How.  Pr.  454,  were  dis- 
tract;  and,  if  possible,  the  counter-claim  is  tinguished  from  the  case  at    bar.    The 
expressly  permited.    See  also  the  dictum  point  of  distinction  in  both  was  the  fact 
of  Folger  J.  in  Simar  u.  Canaday,  53  N.  Y.  that  the  liability  of  the  defendants  therein 
298, 301.    The  same  construction  is  given  was  several  as  well  as  joint ;  so  that  a 
to  the  provision  in  North  Carolina.    Sloan  several  judgment  against  each  of  them 
V.  McDowell,  71   N.  C.  356,  357  ;  Neal  n.  would  have  been  possible.    "The grounds 
Lea,  64  N.  C.  678 ;  Harris  t^.  Burwell,  65  of  these  decisions,"   the  court  continues, 
N.  C.  584.  *'  were  undoubtedly  correct  if  the  den^nd 
^  A  few  cases  will  illustrate  this  pre-  on  which  the  action  was  brought  was  sev- 
vailing  doctrine.    In  Mynderse  v.  Snook,  eral  as  well  as  joint,  so  that  the  plaintiff 
1  Lans.  488,  491-493,  the  conrt  discusses  might  have  had  a  several  judgment  in  the 
the  general  doctrine  of  joint  and  several  action  against  either  defendant    It  ful- 
liabilitiee  and  judgments ;  and  from  its  filled,  in  that  view  of  it,  precisely  the  re- 
able  opinion  I   make   the  following  ex-  quirements  of  the  code.    Neither  of  these 
tracts :    "  The  demand  which  the  defend-  cases  supports  the  dictum  in  Schubart  t;. 
ants  had  was  against  the  plaintiff  and  V.  Harteau.     According   to  the  rule  there 
jointly  as  partners  and  joint  contractors  laid   down,   the  right   to   interpose   and 
with  them.    It  was  for  damages  arising  prove  a  demand  by  way  of  counter-claim 
from  an  alleged  breach  of  the  contract  by  depends  upon  the  manner  and  form  of  the 
these  two  partners.    This  claim,  as  is  ap-  pleadings  in  the  action,  rather  than  upon 
parent,  was  not  against  the  plaintiff,  but  the  general  principles  of  the  law.    This, 
against  the  firm  of  which  he  was  an  indi-  I  am  sure,  is  not  the  true  meaning  of  §  150 
vidual  member.    Properly  there  could  be  of  the  code.    By  that  section,  the  demand 
no  several  judgment  between  the  parties  must  be  of  such  a  nature  and  character^ 
to  this  action  on  account  of  that  claim,  that,  upon  the  general  rules  and  principles 
It  was  not  upon  its  face  or  in  law  a  claim  of  law.  a  several  judgment  may  be  had 
against  a  plaintiff  individually.    This  is  npon  it  in  the  action.    If  it  is  not  such,  the 
the  test  (Code,  §  150).    It  was  a  partner-  party  offering  it  is  not  entitled  to  use  it 
ship  debt  if  a  demand  existed.    Partners  in  that  way." 
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have  been  recovered,  and  the  counter-claim  against  part  of  the 
plaintiffs,  or  in  favor  of  a  part  of  the  defendants,  is  possible.:  when 
the  demand  in  suit  is  originally  joint,  a  severance  is  impossible. 

§  634.  *  758.  (2)  In  Favor  of  One  or  Some  of  the  Defendants. 
Settled  Role  herein.  In  the  following  cases  the  counter-claim 
was  interposed  by  one  or  some  of  the  defendants  against  the  single 
plaintiff,  or  all  the  plaintiffs  if  more  than  one.  The  same  general 
principles  of  joint  and  several  right  and  liability  control  this  class 
of  actions  and  the  one  just  considered,  and  the  same  decisions  are 
authorities  in  botli.^  The  rule  is  settled  that,  in  an  action  against 
defendants  who  are  joint  contractors  and  jointly  liable,  a  separate 
judgment  against  one  or  more  less  than  all  is  not  possible .  excegt 
in  a  few  special  personal  defences ;  that  in  an  action,  though  joint 
in  form,  against  defendants  who  are  joint  and  severai  contractors, 
and  a  fortiori  against  defendants  who  are  severally  liable,  such  a 
separate  recovery  may  always  be  had.  The  doctrine  "thus  stated 
has  been  applied  to  the  case  of  defendants  sued  upon  a  bond  in 
terms  joint  and  several.^ 

^  Peabody  v.  Bloomer,  5  Daer,  678,  fondants ;  and  to  ascertain  between  whom 
679,  per  Woodraff  J. ;  s.  c.  sub  nom.  Pea-  a  several  judgment  may  be  bad  in  the 
body  V.  Beach,  6  Daer,  53 ;  3  Abb.  Pr.  action,  we  most  look  to  other  proTisions 
353.  The  same  construction  was  given  to  of  the  code,  particularly  §§  136  and  274. 
the  statute  by  Mr.  Justice  Marvin,  and  In  my  opinion,  in  an  answer  proper  for  a 
applied  to  the  admissibility  of  a  counter-  set-off  or  counter-claim  against  several 
claim,  in  Parsons  v.  Nash,  8  How.  Pr.  defendants  severally  liable,  or  jointly  cmd 
454 ;  and  as  his  reasoning  has  been  fre-  severally  liable,  any  one  of  them  may 
quently  approved,  and  his  conclusions  avail  himself  of  his  set-off  or  counter- 
adopted  by  other  courts,  I  shall  quote  his  claim,  or  any  number  of  the  defendants 
opinion,  not  as  a  binding  authority,  —  for  to  whom  the  set-off  or  counter-claim  is 
it  was  delivered  at  Special  Term,  —  but  jointly  due  may  avail  themselves  there* 
as  an  argument.  The  three  makers  of  a  of."  On  the  general  subject  of  counter- 
joint  and  several  note,  H.,  N.,  and  P.,  claims  in  favor  of  all  or  a  part  of  the 
were  sued  in  a  joint  action,  H.  being  the  defendants,  see  also  Bathgate  v.  Haskin, 
principal  debtor,  and  the  others  his  sure-  59  N.  Y.  533,  539.  540  (in  an  action  to 
ties.  The  answer  was  a  counter-claim  of  foreclose  a  mortgage  made  to  secure  a 
a  judgment  in  favor  of  H.  alone  against  joint  bond  given  by  the  mortgagor  and 
the  plaintiffs  for  an  amount  greater  than  A.  as  his  surety,  a  debt  due  from  the 
the  sum  secured  by  the  note.  It  was  ad-  plaintiff  to  the  mortgagor  is  a  good 
mitted  on  the  trial ;  and  the  plaintiffs  counter-claim,  although  the  fact  that  A. 
moved  to  set  aside  the  verdict.  After  signed  as  surety  did  not  appear  on  the 
referring  to  §  150,  the  judge  proceeds:  face  of  the  bond);  Weil  p.  Jones,  70  Mo. 
"  The  counter-claim  is  to  be  a  claim  ex-  560;  Davis  v.  Not  ware,  13  Nev.  421; 
isting  in  favor  of  a  defendant  and  against  Plyer  v.  Parker,  10  S.  C.  464 ;  Great  West 
a  plaintiff  between  whom  a  several  judg-  Ins.  Co.  t?.  Pierce,  1  Wyom.  Ter.  45. 
ment  might  be  had  in  the  action.  This  ^  People  t;.  Cram,  8  How.  Pr.  151. 
clearly  indicates  that  there  may  be  cases  The  opinion  in  this  case  has  been  fre- 
where  the  set-off  or  counter-claim  may  quently  cited  with  approval,  and  has 
not  be  due  to  or  in  favor  of  all  the  de-  never  been  questioned.    See  also,  to  the 


COUNTER-CLAIM.  881 

§  635.  *  759.  Where  Partnership  may  be  sued  in  Firm  Name, 
ninstrative  Cases.  A  peculiar  question  has  arisen  in  those  States 
whose  codes  permit  a  partnership  to  be  sued  by  its  firm  name. 
In  such  an  action,  a  counter-claim  in  favor  of  all  the  persons 
actually  composing  the  firm  may  be  pleaded  and  proved,  although 
it  discloses  the  existence  of  partners  who  had  not  been  mentioned 
as  such  in  the  petition  or  complaint^  In  an  action  upon  an  in- 
junction bond  executed  by  the  plaintiff  in  an  equity  suit  and 
sureties,  the  principal  defendant  was  permitted  by  the  Kentucky 
Court  of  Appeals  to  counter-claim  damages  sustained  by  himself 
individually  from  the  wrongful  acts  of  the  plaintiff  committed 
while  the  injunction  was  in  force.*  As  one  of  two  or  more  joint 
debtors  cannot  rely  upon  a  demand  due  to  him  separately,  upon 
the  same  principle  a  defendant  cannot  interpose  a  counter-claim 
in  favor  of  himself  and  another,  or  others  jointly  who  are  not 
parties  to  the  suit.^  Bonds  having  been  issued  in  the  name  of  a 
town  in  aid  of  a  railroad  tmder  color  of  statutory  proceedings,  the 
town  brought  an  equitable  suit  against  all  the  holders  thereof  to 
have  the  proceedings  declared  void,  and  the  bonds  themselves  can- 
celled. One  of  the  defendants  individually  set  up  as  a  counter- 
claim a  debt  to  himself  from  the  town  for  money  loaned.  This 
answer  was  overruled  on  the  merits,  the  court  holding  that  it  did 
not  fall  within  the  definition  of  any  species  of  counter-claim. 
The  omission  to  rest  the  decision  upon  the  obvious  ground,  if  it 

same  effect,  Briggs  v.  Briggs,  20  Barb.  '  Tinslej  v,  Tinsley,  15  B.  Mod.  454. 

477,  479;  Gordon  v.  Swift,  46  Ind.  208,  Although  the  particular  question  under 

209 ;  Johnson  v.  Kent,  9  Ind.  252 ;  Blan-  discussion    was    not   alluded   to    bj  the 

kenship  v,  Rogers,  10  Ind.  333 ;  Enour  v.  court,  its  very  silence  must  be  taken  as  an 

Dick,  14  Ind.  20;  Udey  r.  Foj,  70  N.  C.  admission  that  such  a  counter-claim  in 

303 ;  Newell  r.  Salmons,  22  Barb.  647 ;  favor  of  one  defendant  was  proper. 

Perry  v.  Chester,  12  Abb.  Pr.  k.  s.  131,  <  Steams  v.  Martin,. 4  Cal.  227,  229; 

133.     If,    however,  the   defendants   are  Hopkins  v.  Lane,  87  N.  Y.  501 ;  Proctor 

joint  debtors,    no   such  counter<daim  is  v.  Cole,  104  Ind.  373 ;  but  see  Seaman  v. 

admissible.    Pinckney  v.  Keyler,  4  E.  D.  Slater,  49  Fed.  Rep.  37  (when  one  of  the 

Smith,  469 ;    Slayback   v.  Jones,  9  Ind.  owners  of  a  vessel  is  sued  for  the  entire 

470;  Roberts  i\  Donovan,    70  Cal.  108;  amount  of  damages,  resulting  from  the 

Mortimer  v.  Chambers,    63    Han,   335;  breach  of  a  charter-party,  and  is  to  be 

Coleman  v.  Elmore  (Ore.),  31  Fed.  Rep.  compelled  to  pay  the  entire  sum,  he  can 

391  (action  against  partners).  set  off  the  amount  due  upon  the  charter- 

FMurphy  v.  Colton  (1896),  4  Okla.  181,  party).    Where  the  plaintiff  brought  suit 

44  Pac.  208;  Brodek  v.  Famum  (1895),  11  against  two  defendants,  and  the    action 

Wash.  565, 40  Pac.  189 ;  Adams  v.  Baker  failed  against  one,  it  was  held  that  a  joint 

(1898),  24  Nev.  162,  55  Pac.  362  ;  Sweeney  demand  in  favor  of  the  defendants  could 

r.  Bailey  ( 1 895),  7  S.  D.  404, 64  N.  W.  1 88.]  not  be  set  up  as  a  counter-claim :  Cope- 

i  Bird  9.  McCoy,  22  Iowa,  549.  land  v.  Toung,  21  S.  C.  275. 
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existed,  that  a  counter-claim  in  favor  of  one  defendant  was  im- 
proper, waa  a  plain  though  silent  admission  that  this  objection 
was  untenable.  In  such  an  action  a  separate  judgment  is  not 
only  possible,  but  is,  in  fact,  absolutely  necessary.^ 

§  636.  *  760.  Constniotlon  Given  to  Language  of  loinra  Code  in 
Musselman  v.  GalUgher.  As  the  lowa  code  is  unlike  that  of  any 
other  State  in  this  respect,  I  quote  somewhat  freely  from  a 
case  which  gives  a  construction  to  its  language,  and  ex- 
plains its  peculiar  provisions.  In  an  action  against  a  husband 
and  wife  jointly,  three  counterK)laims  or  cross-demands  were 
pleaded  as  follows:  (1)  By  both  defendants  jointly  to  recover 
damages  caused  by  the  plaintiffs  malicious  prosecution  of  tiie 
wife;  (2)  by  the  husband  alone  to  recover  damages  caused  bv 
the  malicious  prosecution  of  his  minor  children ;  (8)  by  the 
husband  alone  to  recover  damages  caused  by  the  malicious 
prosecution  of  himself.  The  judgment  of  the  court,  giving  a 
construction  to  the  statute,  and  passing  upon  the  validity  of  this 
counter-claim,  will  be  found  in  the  foot-note.^ 

^  Venice  v.  Breed,  65  Barb.  597,  605,  therewith.      A  '  cross-demand/  hoverer. 

606.  arises  upon  any    independent   caase  of 

3  Musselman  v.  Galligher,  32    Iowa,  action,  whether  on  contract  or  fetnt.    En 

383,389.  There  are, 7^r<(/' setoff/' which  a 'cross-demand/ unlike  a  coonfeer-daim. 

is  an  independent  cause  of  action  arising  must  exist  in  favor  of  ali  the  defieadaati. 

on  contract  or  ascertained  by  the  decision  if  there  are  more  than  one,  and  againsiaa 

of  the  court,  and  can  be  pleaded  only  in  the  plaintifiFs,  if  there  are  more  than  one- 

an  action  on  contract ;  aecondlg,  **  counter-  This  is  the  plain  reading  of  the  staaie ; 

claim,*' which  is  a  cause  of  action  in  favor  so  that,  when  there  are  sereial  defend- 

of  the  defendants,  or  some  of  them,  against  ants,  a  '  cross-demand '   in  favor  of  am 

the  plaintiffs,  or  sotne  of  them,  arising  out  only  cannot  be  pleaded."    Applying 

of  the  contract  or  transaction  set  forth  in  principles,   the  answer  in  qoertioB 

the  plaintiff's  petition  as  the  foundation  held  to  be  wholly  bad.     The 

of  his  claim,  or  connected  with  the  sub-  were  certainly    not   set-offs,  since  ^y 

ject  of  the  action ;  thirdly,  *'  cross-demand,"  arose  out  of  torts :  they  were  not  oouteF 

which  is  a  statement  of  any  new  matter  claims,  because  they  did  not  arise  oat  <^ 

constituting  any  cause  of  action  in  favor  nor  were  they  connected  with,  the  pfaiB- 

of  the  defendant,  or  all  the  defendants,  if  tiff's  cause  of  action.    If  it  is  said  they 

more  than  one,  against  the  plaintiff,  or  all  were  "  croesKiemands,"   they   wen  iaad- 

the  plaintiffs,  if  more  than  one,  and  which  missible,  because  they  were  in  favor  of 

the  defendant  or  defendants  might  have  one  defendant  alone.    The  claim  of  daai- 

brought  when  the  suit  was  commenced,  ages  for  the  tort  to  the  wife  was  dedsed 

or  which  was  then  held,  whether  matured  to  be  one  in  her  own  favor,  if  it  exisiad 

or  not,  if  matured,  when  pleaded.    "  The  at  all ;  and  the  husband  could  noi  joia 

'  cross^emand '  is   more   comprehensive  with  her  in   enforcing   it,  whether  she 

than  either  the  set-off  or   the  counter*  brought  an  action  on  it  aa  a  plainriff,  or 

claim.    A  setoff  is  only  pleadable  in  an  pleaded    it  as  a  "  cross^lemaiMl "  ia  aa 

action  on  a  contract,  and  must  itself  arise  action  against  her.    See  also  OarbsCt  r. 

on  contract    A  connter-<daim  must  arise  Hughes,  75  Iowa,  281. 
out  of  the  cause  of  action,  or  be  connected 
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§  637.  *  761.  Rules  Bitablislied  In  most  of  the  States.  By  the 
decisions  which  have  been  reviewed  in  the  foregoing  paragraphs, 
certain  specific  rules  are  clearly  established  for  all  the  States 
whose  codes  may  be  classed  in  either  of  the  two  general  groups 
mentioned  at  the  commencement  of  this  section.  Firsts  when 
the  defendants  in  an  action  are  Joint  contractors,  and  are  sued 
as  such,  no  counter-claim  can  be  made  available  which  consists 
of  a  demand  in  favor  of  one  or  some  of  them.  Secondly^  when 
the  defendants  in  an  action  are  jointly  and  $everally  liable,  al- 
though sued  jointly,  a  counter-claim,  consisting  of  a  demand  in 
favor  of  one  or  some  of  them,  may,  if  otherwise  without  objection, 
be  interposed.  Thirdly^  since  it  is  possible,  pursuant  to  express 
provisions  of  all  the  codes,  for  persons  severally  liable  to  be  sued 
jointly  under  certain  circumstances  in  a  legal  action,  —  that  is,  in 
an  action  brought  to  recover  a  common  mohey  judgment,  —  a 
counter-claim  in  favor  of  one  or  more  of  such  defendants  may  be 
pleaded  and  proved.  Fourthly^  in  all  equitable  suits  wherein 
persons  having  different  interests,  and  against  whom  different 
reliefs  are  demanded,  may  be,  and  constantly  are,  united  as  co- 
defendants,  a  counter-claim  existing  in  favor  of  one  or  more  of 
such  defendants  may  be  interposed,  free  from  any  objection  based 
entirely  upon  the  situation  of  the  parties.  Fifthly^  when  two  or 
more  persons  have  h  joint  right  of  action,  and  unite  as  plaintiffs 
to  enforce  the  same,  a  counter-claim  cannot  be  admitted  against 
one  or  some  of  them  in  favor  of  any  or  all  the  defendants. 
Sixthly^  when  two  or  more  persons  have  separate  rights  of  action, 
and  they  are  properly  united  as  plaintiffs  in  one  action  to  enforce 
these  rights,  a  counter-claim  may  be  set  up  against  one  or  more 
of  them,  as  the  case  maj'  be.  Seventhly^  if  two  or  more  plaintiffs 
should  bring  an  action  joint  in  form,  and  should  allege  and  claim 
to  recover  upon  a  joint  cause  of  action,  —  even  a  contract,  —  but 
in  fact  the  joinder  was  improper  because  as  to  some,  or  perhaps 
all  but  one,  there  existed  no  right  of  action,  a  recovery  could  be 
had  in  favor  of  the  one  or  more  who  established  a  cause  of  action, 
and  the  complaint  be  dismissed  as  to  the  others;  and  it  would 
seem  to  follow  as  a  necessary  corollary  that  a  counter-claim  might 
be  interposed  against  the  one  or  more  of  the  plaintiffs  under  such 
circumstances  in  whose  favor  a  separate  judgment  could  be  ren- 
dered. Lastly^  in  equitable  actions,  counter-claim,  in  favor  of 
one  or  some  of  the  defendants,  and  against  one  or  some  of  the 
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plaintiffs,  must  be  permissible  as  a  general  rale,  since  in  equity 
the  common-law  doctrine  of  joint  right  and  liability  does  not 
generally  prevail,  and  separate  judgments,  or  judgments  confer- 
ring separate  relief,  among  the  pailies,  are  almost  a  matter  of 
courscy^ 

§  63a  *  762.  Connter-Claim  may  fail  for  Want  of  Ifeoe— ly 
Parties,  espedaUy  those  of  an  Bqnitable  Cliaraoter.  lUiiatratlYe  Case. 
Counter-claims  otherwise  proper  may  be  inadmissible  or  ineffect- 
ual for  the  want  of  the  necessary  parties  before  the  court,  since 
the  same  rules  as  to  parties  must  apply  to  them  as  would  be  ap- 
plied if  the  facts  alleged  and  the  relief  demanded  were  stated  in  a 
complaint  or  petition  as  the  basis  of  a  separate  action.  This 
objection  will  more  frequently  present  itself  in  counter^Lums 
that  are  equitable  in  their  nature.  As  the  relief  mtust  be  denied 
to  the  plaintiff  in  an  equitable  action  unless  he  has  brought  aU 
the  necessart/  parties  before  the  court,  and  may  be  denied  unless 
he  has  brought  in  all  the  proper  parties,  and  as  the  defendant 
pleading  a  counter-claim  is  in  the  same  condition  as  an  ordinary 
plaintiff,  while  the  plaintiff  against  whom  it  is  pleaded  is  in  the 
position  of  an  ordinary  defendant,  it  follows,  firttj  that  the  relief 
demanded  by  the  counter-claim  must  be  refused  if  all  the  neces- 
sary parties  are  not  present ;  and,  ucondly^  that  it  may  be  refused 
if  any  proper  parties  have  been  omitted.  These  propositions 
require  no  argument  or  citation  in  their  support.  They  result 
inevitably  from  the  fact  that  the  counter-claim  is  in  its  natoie 
a  cross-action,  governed  by  the  same  rules  which  control  a  suit 
when  proceeding  in  the  ordinary  and  direct  manner.  Several 
examples  of  legal  actions  in  which  the  counter-claim  has  &iled 
for  want  of  the  necessary  parties  have  already  been  quoted ; 
namely,  those  decisions  in  which  counter-claims  against  the  plain- 
tiff in  the  action,  and  others  jointly  liable  with  him,  or  in  favor 
of  the  defendant  and  others  jointly  interested  with  him  have  been 
overruled.^  A  single  additional  authority  will  suffice  to  illustrate 
a  principle  which  really  needs  no  illustration.  In  an  action  to 
foreclose  a  mortgage,  brought  by  an  assignee  thereof,  the  mort- 
gagee not  being  a  party  to  the  record,  the  defendants  alleged,  as 
an  equitable  counter-claim,  facts  tending  to  show  that  the  mort- 
gage and  the  note  secured  by  it  were  procured  to  be  executed  by 
the  mortgagee's  fraud,  and  that  the  plaintiff  took  with  notice  of 

1  See  supra,  §$  *  754  ee  se?. 
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the  fraud,  and  prayed  that  the  note  and  mortgage  might  be  can- 
celled, and  the  plaintiff  enjoined  from  enforcing  them.  The 
court  said :  ^'  It  is  evident  that,  if  the  allegations  of  this  answer 
were  in  the  form  of  a  complaint  in  a  separate  action  asking  that 
the  note  and  moitgage  be  surrendered  and  cancelled,  the  railroad 
[the  mortgagee]  would  be  a  necessary  party  defendant  The  de- 
fendant then  could  not  set  up  the  facts  alleged  in  his  answer  as 
a  counter-claim  in  this  action,  for  the  reason  that  a  new  party 
must  be  brought  before  the  court."  ^  In  a  few  States  this  diflfi- 
cnlty  is  very  properly  met  and  obviated  by  express  provisions  of 
their  codes,  which  authorize  the  addition  of  new  parties  in  order 
that  the  relief  demanded  by  the  counter-claim  or  set-off  may  be 
granted.* 

III.    The  Sviject'Matter  of  Oounter-OlaimSj  or  the  Nature  of  the 
Causes  of  Action  which  may  be  pleaded  as  Counter- Claims. 

§  639.  *  763.  Introductory.  This  general  subdivision  is  natu- 
rally separated  into  three  heads,  which  I  shall  proceed  to  examine 
in  the  order  stated.  A.  Nature  of  the  subject-matter  generally, 
with  special  reference  to  the  question  whether  the  counter-claim 
may  be  an  equitable  cause  of  action  and  may  result  in  the  grant- 
ing of  equitable  relief,  or  whether  it  must  be  restricted  to  legal 
causes  of  action  and  reliefs.  B.  The  particular  questions  which 
arise  under  the  first  clause  or  branch  of  the  statutory  definition. 
C.  Those  which  arise  under  the  second  clause  or  branch  of  the 
same  provision. 


A.  Whether  a  Counter-Claim  may  be  an  Equitable  Cause  of  Action^ 
and  the  Means  of  Obtaining  JSquitable  Relief ;  or  whether  it  must 
be  restricted  to  Legal  Causes  of  Action  and  Reliefs. 

§  640.  *  764.  An  Equitable  Connter-Claim  may  be  interposed  in 
an  Equitable  or  Legal  Action.  From  the  decisions  cited  in  the 
foot-note,  the  following  doctrines  and  rules  are  clearly  and  firmly 


1  McConihe  v.  HoUister,  19  Wis.  S69. 
See  also  Conraen  v.  Hamlin,  2  Dner,  513 ; 
Cammings  t?.  Morris,  25  N.  Y.  625.  But 
see  Da  PoDt  v.  Davis,  35  Wis.  hsi,  640, 
641,  which  holds  that  an  equitable  conn- 
ter-claim  of  reformation,  and  the  like, 
may  be  sustained,  and  the  relief  granted, 
without  the  presence  of  parties  collater- 


ally Interested ;  as,  for  example,  the 
grantor  in  the  deed  to  be  reformed.  The 
case  of  Hicks  v.  Sheppard,  4  Lans.  335, 
which  holds  the  contrary,  was  expressly 
disapproved.  See  also  Pennoyer  v.  Allen, 
50  Wis.  308. 

^  See  these  sections  quoted   at  large, 
supra,  §  *  584,  note. 
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establislied.  In  an  equitable  action,  a  counter-claim  condistiiig  of 
an  equitable  cause  of  action,  and  demanding  equitable  relief,  may 
be  interposed  if  it  possesses  all  the  other  elements  required  hy  the 
definition,  and  may,  in  many  if  not  most  cases,  be  pleaded  by  one 
or  more  of  the  defendants  less  than  all  against  one  or  more  of 
the  plaintiffs.  The  language  of  the  statute  does  not  confine  the 
use  of  this  affirmative  species  of  defence  to  legal  actions,  nor 
require  that  it  should  necessarily  be  of  a  legal  nature  itself. 
Adapting  itself  to  the  character  of  the  action  in  which  it  is  intro- 
duced, in  those  which  are  legal  it  resembles,  although  much 
broader  and  more  comprehensive,  the  former  set-off  and  recoup- 
ment, while  in  those  which  are  equitable  it  often  takes  the  place 
of  a  cross-bill  or  complaint.  In  a  legal  action,  also,  an  equitable 
counter-claim  may  be  set  up  and  affirmative  relief  may  be  granted 
by  its  means.  As  the  codes  in  express  terms  permit  equitable 
defences  in  such  actions,  and  as  in  the  self-same  provision,  and 
by  means  of  the  same  language,  the  statute  authorizes  the  joining 
of  as  many  defences  and  counter-claims,  whether  legal  or  equitabUj 
or  bothy  as  the  defendant  may  have,  to  deny  the  possibility  of  an 
equitable  counter-claim  in  a  legal  action,  would  make  it  necessaiy, 
if  any  consistency  were  preserved,  to  deny  also  the  possilnlitj  of 
an  equitable  defence.  The  courts,  as  may  be  seen  from  the  cita- 
tions made  below,  have,  with  a  few  unimportant  exceptions,  been 
unwilling  to  nullify  the  language,  and  defeat  the  design  of  the 
legislature  in  this  manner,  and  following  its  plain  meaning  and 
import,  they  have  freely  admitted  and  sustained  the  equitable 
counter-claim  in  all  actions,  whether  legal  or  equitable,  where 
that  form  of  relief  was  appropriate,  and  was  authorized  by  the 
descriptive  terms  of  the  statute.^ 


I  Hicksville  &  C  S.  B.  R.  Co.  v.  Long 
Island  R.  Co.,  48  Barb.  355,360;  Fisher 
V.  Moolick,  13  Wis.  321 ;  Sample  v.  Rowe, 
24  Ind.  208;  Lombard  v.  Cowham,  34 
Wis.  486,  491, 492,  and  cases  cited,  which 
show  that  in  Wisconsin  every  equitable 
defence  must  be  a  counter-claim.  Vail  r. 
Jones,  31  Ind.  467;  Charlton  v.  Tardy,  28 
Ind.  452  ;  Du  Font  v.  Davis,  35  Wis.  63]» 
639-641 ;  Spalding  v.  Alexander,  6  Bush, 
160;  Jarvis  v.  Feck,  19  Wis.  74;  Grimes 
r.  Duzan,  32  Ind.  361 ;  Woodruff  v.  Gar- 
ner, 27  Ind.  4 ;  Eastman  v.  Linn,  20  Minn. 
433 ;  Andrews  v.  Gillespie,  47  N.  Y.  487, 


490;  Cavalli  v,  Allen,  57  N.  T.  508,  514. 
See,  per  contra,  that  the  oonnterdaioi 
must  always  be  a  legal  cause  of  acQOD, 
Jones  V.  Moore,  42  Mo.  413,  419.  Tbs 
following  cases  famish  additional  ezaiD- 
ples  of  equitable  counter^claima.  Lave 
V.  Hyde,  39  Wis.  345  (no  legid  oovnler- 
claim  possible  in  an  action  of  ejectment) ; 
StoweU  V.  Eldred,  39  id.  614  ;  Perkins  r. 
Fort  Washington,  37  id.  177;  Ingles  r. 
Patter»on,  36  id.  373 ;  Glen  ^  Hall  Mmkl 
Co.  V.  Hall,  61  N.  Y.  226,236;  Cook  r. 
Jenkins,  79  id.  575 ;  Winslow  r.  Wrnakm, 
52  Ind.  8;  Hinkle  v.  Margemm,  50  id. 
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§  641.  *  765.  Limitation  upon  Equitable  Relief  Oranted  to  Defend- 
ant: in  Actiona  of  Bquitable  Character ;  in  Actions  of  Ziegal  Character. 
Doctrine  Maintained  by  Supreme  Court  of  New  Tork.  Zlluatrative 
Case.  Whether  all  affirmative  equitable  relief  granted  to  a  de* 
fendant  must  be  limited  to  the  cases  in  which  a  counteivclaim  is 
possible,  that  is,  whether  a  defendant  is  unable  to  set  up  a  case 
for  equitable  affirmative  relief,  and  obtain  a  judgment  therefor  in 
his  favor  against  the  plaintiff,  unless  he  can  bring  the  facts  con- 
stituting his  cause  of  action  within  some  one  of  the  species  of 
counter-claim  defined  by  the  codes,  is  another  question.^    There 

240;  McMadus  t;.  Smith,  53  id.  211 ;  Go8-  hand  instead  of  a  new  soda-water  gener- 

sard  V.  Ferguson,  54  id.  519;  Teagne  v.  ator,  ordered  certain  other  goods  from 

Fowler,  56  id.  569 ;  Morrison  v.  Kramer,  plaintiff,  and  then    refused    to  pay  for 

58  id.  38;  Tabor  v.  Mackee,  58  id.  290;  them.    Held,  that  in  an  action  bj  plain- 

Conaway  v.  Carpenter,  58  id.  477 ;  Jeffer-  tiff  for  the  price  of  those  goods,  defendant 

sonrille,  M.  &  I.  R.  Co.  v.  Oyler,  60  id.  conld  not  haye  an  equitable  counter-claim 

383 ;  Hampson  v.  Fall,  64  id.  382  ;  Schaf er  for  the  unliquidated  damages   connected 

V.  Schaf  er,  68  id.  374  ;  Moyle  v.  Porter,  51  with   the   generator,    even    though    the 

CaL  639 ;  W  bed  bee  v.  Reddick,  79  N.  C.  plaintiff  was  a  non-resident  and  had  no 

521;  Moser  v.  Cochrane,  13  Daly,  159;  property  in  the  State.    Equity  will  not  aid 

Dempsey  v.  Rhodes.  93  N.  C.  120;  Boyd  fraud. J 

V.  Beandin,  54  Wis.  193.  i  [Tresteru.  City  of  Sheboygan  (1894), 

CStt.lzei;.Torri8on(19a3),  ll8Wis,3l5,  87  Wis.  496,  58  N.  W.  747;  Harden  v. 

95  N.  W.  114;  Momsen  v.  Noyes  (1900),  Lang  (1900),  110  Oa.  392,  36  S.  £.  100  ; 

105  Wis.  565,  81  N.  W.  860;  Hotaling  u.  Bell  v.  Ober  &  Sons  Co.  (1900),  111  Ga. 

Tecnmseh  Nat.  Bank  (1898),  55  Neb.  5,  668, 36  8.  £.  904 ;  Follendore  t^.  Follendore 

75  N.    W.    242;   Maffett   v.    Thompson  (1896),  99  Ga.  71,  24S.  £.  407;  Giles  v. 

(1898),  32  Ore.  546,  52  Fac  565;  Ber-  Bank  of  Georgia  (1897),  102  Ga.  702,  29 

thold  V.  O'Hara  (1893),  121  Mo.  88,  25  S.E.  600;  Daly  v.  Brennan  (1894),87  Wis. 

S.  W.  845;  Willis  v.  Barron  (1898),  143  36,  57  N.   W.  963;  Richardson  v.  Doty 

Mo.  450,  45  S.  W.  289 :  "  It  is  the  settled  (1895),  44  Neb.  73,  62  N.  W.  254. 

law  of  this  court  that  an  unsettled  part-  See  Armstrong  v.  Mayer   (1903),  — 

nership  account  cannot  be  pleaded  as  a  Neb.  — ,  95  N.  W.  51,  from  which  the  fol- 

counter-claim.'*  Salladinr. Mitchell (1894),  lowing  quotation  is  made:  "A  consider- 

43  Neb.  859,  61  N.  W.  127 ;  Lahiff  p.  Hen-  able  portion  of  the  plaintiff's  argument  in 

nepin  County,  etc.  Ass'n  (1895),  61  Minn,  this  court  is  devoted  to  the  proposition 

226,  63  N.  W.  493 ;  Vaule  v.  Miller  (1897),  that  the  claims  for  damages  set  up  by  the 

69  Minn.  440,  72  N.    W.  452;  Smith  v.  defendants  are  not  available  as  counter- 

Dickiuson  (1898),  100  Wis.  574,  76  N.  W.  claims  under  sections  100,  101,  Code  Civ. 

766 :  meaning  of  equitable  counter-claim.  Proc.,  and  were  not  maintainable  in  the 

A  debtor  of  an  insolvent  bank  has  an  present  cause  for  that  reason.    But  we 

equitable  right  to  set  off  a  claim  he  holds  think  a  defendant  in  an  action  is  not  re- 

against  the  bank  against  his  indebtedness  stricted  to  the  countersslaim  provided  for 

to  the  bank,  whether  or  not  his  indebted-  in  said  sections,  but,  in  a  proper  case, 

ness  has  matured  at  the  time  of  the  bank's  may  seek  affirmative  relief  either  against 

insolvency:   Mercer  v.  Dyer  (1895),   15  the  plaintiff  or  against  co^efendants.  The 

Mont.  317,  39  Fac.  314.  code  of  this  State  contains  no  provisions 

Matthews  r.   Weiler  (1893),  57  Ark.  with  reference  to  cross-petitions.    Never- 

606,  22  S.  W.  569 :  Defendant,  in  order  to  theless,  the  practice  of  filing  them  has 

"  get  even  "  with  plaintiff  for  alleged  dam-  long  obtained  in  this  jurisdiction,  and  the 

ages  dne  to  plaintiff  furnishing  a  second  right  to  bring  a  cross^uit  auxiliary  to  and 
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are  decisions  which  answer  this  question  in  the  affirmative,  and 
hold  that  all  such  relief  must  be  denied  unless  the  defendant's 
cause  of  action  is  a  proper  counter-claim.  This  doctrine  was 
recently  maintained  by  the  Supreme  Court  of  New  York.  An 
action  was  brought  to  restrain  the  defendant  from  using  a  trade- 
mark alleged  to  be  the  sole  property  of  the  plaintiff.  The  answer 
asserted  that  the  trademark  in  question  belonged  in  fact  excla- 
sively  to  the  defendant,  that  the  plaintiff  had  no  right  to  it,  bat 
was  unlawfully  and  wrongfully  using  it^  and  thereby  interfering 
with  and  injuring  the  defendant's  business,  and  concluded  by 
praying  for  an  injunction,  an  account,  and  judgment  for  damages. 
At  the  trial,  the  defendant's  allegations  were  fully  sustained  by 
the  proofs,  and  he  obtained  the  judgment  demanded.  This  judg- 
ment was  reversed  on  appeal,  the  court  saying :  "  To  entitle  the 
defendant  to  affirmative  relief,  the  answer  must  set  up  a  counter- 


dependent  upon  the  original  salt,  yet  dis-  cedure .relating  to  set-offs  aathorizea  neb 

tinct  for  many  purposes,  has  been  recog-  defences  to  'be  interposed  before,  bat  not 

nized,  at  least,  repeatedly/'  after  judgment    A  court  of  equity,  wbere 

Peter  i;.  Farrel,  etc.  Co.   (1895),   53  proper  grounds  exist  therefor,  may  al- 

Ohio  St.  534,  42  N.  E.  690 :   Sec.  5070,  low  a  set-off  in  cases  not  provided  for  by 

"R.  S.,  declaring  what  an   answer  shall  statute." 

contain,  and  sec.  5072,  declaring  that  a  **  The  rule  is  well  settled  that  the  is- 
counter-Kilaim  must  be  one  ..."  in  favor  solvency  of  a  party  against   whose  de- 
of  a  defendant  and  against  a  plaintiff  be-  mand  a  counter-claim   is  sought  to   be 
tween  whom  a  several  judgment  might  interposed  is  a  sufficient  ground  for  eqidt- 
be  had  in  an  action,"  do  not  abridge  the  able  interference  in  cases  not  provided  for 
former  powers  of  eqaity.   But  taking  the  by  statute : "  Le  Clare  r.  Thibaolt  (1908), 
code  as  a  whole,  in  view  of  its  spirit  and  41  Ore.  601,  69  Pac.  552. 
purpose,  and  in  view  of  sec.  5071,  which  '*The  system  of  pleading,  consisting  of 
provides  that  "The  defendant  may  set  complaint,  demurrer,  answer,  and  reply. 
forth  in  his  answer  as  many  grounds  of  meets  the  necessities  of  aU  parties,  in  all 
defence,  counter-claims,  and  set-offs  as  he  cases,  and  in  all  courts.    The  answer  set- 
has,  whether  they  are  such  as  liave  been  ting  up  new  matter  constituting  a  ooon- 
heretofore  denominated  legal  or  equitable,  ter-daim,     where    a    defendant     Mek^ 
or  both,"  and  "  he  may  claim  therein  re-  affirmative  relief  against  a  plaintiff,  and 
lief  touching  the  matters  in  question  in  the  answer  setting  up  facts  entitling  a  de- 
the  petition  against  the  plaintiff  or  any  fendant  to  such  relief  against  his  co-de- 
other  defendants  in  the  same  action,"  the  fendant    as  the    court    has   jorisdictioa 
court  must  be  held  to  hare  the  right  to  to  grant  under  sec  2883  R,  S.,  take  the 
grant  relief  whenever  a  party  shows  even  place  of  the  cross-bill  of  the  old  prartice. 
a  contingent  right  to  property  or  a  fund  The  anfiwer  of  a  defendant,  seeking  r^ef 
which   is   the    subject    of  an    equitable  of  his  co-defendant,  is  in  the  nature  of  a 
action,  even  though  his  claim  is  not  one  cross-bill,  but  is  an  aujiwer  and  a  code 
which  could  be  made  the  subject  of  a  pleading  nevertheless : "  Kollock  r.  Scrib- 
several  judgment  in  his  favor  against  a  ner  (1897),  98  Wis.  104,  23  N.  W.  776. 
plaintiff.  But  see  Pendleton  r.   Beyer  (1896),  9i 

Stenberg  v.  State  (1896),  48  Neb.  299,  Wis.  81,  68  N.  W.  415.] 
67  N.  W.  190 :  "  The  Code  of  Civil  Pro- 
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claim.^    The  claim  of  defendant  for  relief  is  not  a  coanter-claim 
within  the  meaning  of  that  term  as  used  in  the  code.     It  does  not 
arise  out  of  the  transaction  set  forth  in  the  plaintifiTs  complaint, 
nor  does  it  arise  on  contract"  ^    The  general  subject  of  the 
affirmative  equitable  relief  which  may  be  obtained  by  a  defendant 
has  been  already  discussed,  and  the  discussion  need  not  be  re- 
peated.    Undoubtedly,  in  the  great  majority  of  instances,  any 
equitable  affirmative  relief  properly  conferred  upon  a  defendant 
would  fall  within  some  description  of  a  counter-claim ;  in  order 
that  it  shpuld  not  be  a  counter-claim,  it  must  be  a  cause  of  action 
entirely  independent  of  that  set  forth  by  the  plaintiff,  and  not 
arising  from  a  contract.    Under  the  equity  practice  and  system 
of  pleading  which  prevailed  prior  to  the  codes,  the  matters  which 
could  be  set  up  by  a  defendant  in  a  cross-bill,  as  the  foundation 
for  affirmative  relief  to  him,  must  have  some  connection  with  the 
matters  originally  charged  against  him  by  the  plaintiff's  bill,  even 
if  his  demand  did  not  directly  arise  out  of  such  original  matters; 
an  entirely  distinct  and  independent  cause  of  action  could  not  be 
alleged  by  the  defendant  in  a  cross-bill ;  if  he  had  such  a  claim, 
he  could  only  enforce  it  by  a  separate  suit'    The  codes  do  not 
seem  to  have,  in  any  express  manner,  enlarged  the  scope  and 
operation  of  the  defendant's  equitable  affirmative  relief  otherwise 
than  by  the  provisions  relating  to  the  counterclaim.     In  actions 
of  a  legal  nature  it  is  very  clear  that  no  affirmative  relief  can  be 
obtained  by  a  defendant,  unless  his  cause  of  action  or  demand  is 
a  proper  counter-claim. 

§  642.  *  766.  Additional  Znstanoes.  I  shall  close  this  branch  of 
the  subject  by  mentioning  some  special  instances,  or  actions  of  a 
particular  character,  in  which  it  has  been  held  that  a  counter- 
claim is  not  possible,  or  that  the  affirmative  relief  demanded  by 
the  defendant  could  not  be  the  subject  of  a  counter-claim.^  In 
an  action  for  a  limited  divorce  on  the  ground  of  cruelty,  the  de- 
fendant'fl  answer,  charging  adultery  by  the  plaintifE  and  demand- 


1  Wright  V.  Delafleld,  25  N.  7.  266 ; 
Oairey  v.  Jarvis,  54  Barb.  179. 

3  Glen  &  Hall  Man.  Co.  v.  Ball,  6 
Lans.  158,  161,  162.  This  decision  was 
reversed  on  appeal,  and  the  ceunter-claim 
was  snstftined  as  valid.  Glen  it  Hall 
Mannf.  Co.  v.  Hall,  61  N.  T.  226,  236. 

>  Daniell's  Chan.  PI.  and  Prac.  1647; 
Storey's  Eq.  PI.  §§  889,  397. 


*  (^Meredith  o.  Lyon  (1902), —Neb. 
— ,  92  N.  W.  122  :  "  A  claim  not  reduced 
to  Judgment,  for  the  statutory  penalties 
for  failure  to  release  paid  chattel  mor^ 
gages,  does  not  furnish  such  a  cross-de- 
mand as  can  be  used  for  the  basis  of  an 
equitable  action  to  cancel  another  mort- 
gage, between  the  same  parties,  which  has 
not  been  paid."]] 
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ing  an  absolute  divorce,  is  not  a  proper  counter-claim ;  ^  nor,  in 
an  action  for  an  absolute  divorce  because  of  adultery,  is  an  answer 
alleging  cruelty  and  praying  for  a  judicial  separation.^  In  some 
States  a  mechanic's  lien  is  enforced,  not  by  any  special  proceed- 
ings, but  by  an  ordinary  equitable  suit.  An  answer  in  an  action 
for  such  a  purpose,  alleging  that  the  premises  described  in  the 
complaint  formed  the  defendant's  ^  homestead,"  and  were  there- 
fore, pursuant  to  statute,  free  from  all  lien  or  charges  in  favor  of 
creditors,  was  held  not  to  be  a  counter-claim,  since  it  stated  no 
cause  of  action  against  the  plaintiff,  and  was,  in  fact,  tantamount 
to  a  denial.^ 

§  643.  *  767.  la  Counter-claim  Posaible  in  Action  to  reoover  Poa- 
■eaaion  of  Chattela  ?  It  would  seem  that,  in  an  action  to  recover 
the  possession  of  specific  chattels,  no  counter<^laim  is  poesiUe, 
unless,  perhaps,  equitable  relief  may  be  awarded  under  some  very 
exceptional  circumstances.^    A  judgment  for  a  return  to  the  de* 


^  Henry  v.  Henry,  3  Robt.  614 ;   17  supported  by  evidence.     This 

Abb.  Pr.  411.  properly  sabmitted  to  the  joij  and  their 

[Batsee  Woodrickv.  Woodrick  (1894),  verdict  is  conclusive  on  the  qaeetioai  of 

141  N.  T.  457,  36  N.  £.  395,  from  which  fact."    The  jadgmeut  whs  aflhmed.^ 
we  quote:   "This  is  an   appeal  from  a         '  Diddell  i;.  Diddell.  3  Abb.  Pr.  167; 

jttdgment  of  the  general  term  of  the  sec-  GrifBn  v.  Griffin,  23  How.  Pr.  183;  To- 

ond  department,  affirming  a  judgment  in  hune  v.  Terhune,  40  How.  Pr.  258;  hot 

favor  of  defendant  for  an  absolute  divorce,  see  Armstrong  v.  Armstrong,  27  Ind.  186 ; 

and  from  an  order  denying  motion  for  a  McNamara  c.  McNamara,  9  Abb.  Pr.  18, 

new  trial.    The  plaintiff  sued  for  a  limited  in  which  such  relief  was  granted  to  the 

divorce,  alleging  that  the  defendant  was  defendants. 

guilty  of  cruel  and  inhuman  treatment.         *  Englebrecht    v.    Rickert,   14   Mam. 

The  defendant  denied  the  charges  of  the  140. 

complaint,  and  set  up  by  way  of  counter-         *  QPhipps  o.  Wilson  (1899),  125  N.  C 

claim  the  adultery  of  plaintiff,  and  prayed  106,  34  S.  £.  227  ;  Minneapolis  Threahing 

for  a  judgment  of  absolute  divorce.    The  Co.  v.  Damall  (1900),  13  S.  D.  279,  83 

jury  found  against  the  plaintiff  on  her  own  N.  W.  266;  Davis  o.  Culver  (1899),  58 

cause  of  action,  and  also  on  the  defend-  Neb.  265,   78    K.   W.  504;     Palmer   r. 

ant*s  counter-claim.    It  is  now  insisted  on  Pftlmer  (1894),  90  la.  17,  57  N.  W.  645 ; 

behalf  of  plaintiff  that  she  was  entitled  to  Banning  v.  Marlean  (1894),  101  CaL  238, 


jndgrnent  of  separation  on  the  evidence ;  35   Pac.   772 ;    Rennebanm    r. 

that  the  finding  of  the  jury  that  she  com-  (1898),  103  Ky.  555,  45  S.  W.  874  ;  Col- 

mitted  adultery  is  unsupported  by  evi-  lins  v.  Morrison  (1895),  91   Wis.  324,  64 

deuce  ;  and  that  there  were  errors  of  law  N.  W.  1000.    See  also  §  *791.  and  cases 

on  the  trial  that  must  lead  to  a  reversal  cited. 

of  the  judgment.    In  view  of  the  very  Anltman   Co.  v.  McDonongh  (1901), 

serious  consequences  to  the  plaintiff  fol-  110  Wis.  263,  85  N.  W.  980:  **  In 

lowing  the  affirmance  of  the  judgment  and  tion  of  replevin  brought  by  a 

the  insistence  of  her  counsel  that  finding  mortgagee  to  recover  poesesrion  of 

her  guilty  of  adultery  was  legal  error,  we  chiuery  sold  to  defendant  and  mortgaged 

have  looked  into  the  facts  of  this  case  to  secure  the  purchase  price,  the  defend- 

with  great  care,  and  are  unable  to  say  that  ant  .  .  .  may  counter-claim  damages  for 

either  of  the  findings  of  the  jury  is  nn-  breach  of  warranty  of  the  goods  sold,  and 
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fendant  of  the  chattels  in  controversy  is  not  a  counterclaim,  for 
it  is  expressly  provided  for  by  the  codes,  the  very  issue  in 
the  action  being,  Which  party  is  entitled  to  the  possession  ?  and 
the  court  by  its  judgment  awarding  the  possession,  or  the  value 
in  money  if  possession  cannot  be  given,  to  the  one  who  establishes 
the  right ;  if,  therefore,  the  plaintiff  had  taken  the  goods  into  his 
own  custody  by  the  authorized  preliminary  proceedings,  they  or 
their  value  must  be  restored  when  the  action  fails.^  If  a  counter- 
claim can  be  interposed  in  this  suit,  it  must  be  either  (1)  a  de- 
mand for  money,  or  (2)  a  demand  for  the  possession  of  certain 
other  and  different  chattels,  or  (8)  a  demand  for  some  kind  of 
equitable  reUef.  A  coimter-claim  for  money  could  not  be  ad- 
mitted under  the  principle  established  by  the  cases,  that  the 
relief  must  have  some  connection  with  that  asked  for  by  the  plain- 
tiff, and  must  tend  to  diminish  or  modify  it  in  some  manner.  A 
judgment  for  money  obtained  by  the  defendant  could  not  inter- 
fere with  or  be  counter  to  a  judgment  awarding  possession  of 
chattels  to  the  plaintiff.^  The  same  difficulties  attend  the  second 
alternative.  It  seems  impossible  that  when  the  plaintiff  seeks 
to  recover  possession  of  certain  specific  chattels,  the  defendant's 
right  to  the  possession  of  other  and  distinct  articles  could  arise 
out  of  the  same  transaction  which  is  the  foundation  of  the  plain- 
tiff's claim  or  could  be  connected  with  the  subject  of  the  plaintiff's 
action.  The  "  transactions,"  which  are  the  foundations  of  their 
respective  causes  of  action,  must,  from  the  very  nature  of  the 
case,  be  different    It  is  not  pretended  that  the  action,  or  the 

alBo  damages  in  trying  to  operate  ma^  brought  to  recover  the  chattels  ander  such 

chinery  returned  to  the  plaintiff,  and  for  circnmstances,  the  defendant  might,  per- 

which  the  mortgaged  property  was  in  haps,  set  up  as  a  counter-claim  an  inde- 

part  taken  in  exchange."^  pendent  demand  due  to  himself  from  the 

^  See  De  Leyer  v.  Michaels,  5  Abb.  Fr.  plaintiff  on  contract,  and  thus  diminish  or 

203,  in  which  this  doctrine  was  affirmed,  extinguish  the  unpaid  balance  of  the  pur- 

although  it  plainly  needs  no  authority  in  chase  price.    Such  a  counter-claim  would 

its  support  be  analogous  to  the  similar  one  in  a  suit 

3  See  Moffat  v.  Van  Doren,  4  Bosw.  by  a  vendor  of  land  against  the  vendee, 

609;  Williams  v.  Irby,  15  S.  C.  458;  Tal-  which  was  sustained  in  Cavalli  v.  Allen, 

bott  v.  Padgett,  30  S.  C.  167.    It  is  pos-  57  N.  Y.  508.    The  difficulty  suggested  in 

sible,  perhaps,  that  the  plaintiff's  right  to  the  text,  that  a  .  money  judgment  does 

the  possession  might  depend  upon  the  de-  not  tend  to  diminish  or  modify  the  relief, 

fendant*8  failure  to  pay  a  stipulated  sum  recovery  of  possession,  asked  for  by  the 

of  money,  as  in  the  case  of  a  conditional  plaintiff,  was  not  considered  in  the  cases 

sale  and  delivery,  when  the  property  was  of  Wilson  v.  Hughes,  94  N.  C.  182 ;  Walsh 

to  remain  in  the  vendor  until  the  price  v.  Hall,  66  N.  C.  233,  in  both  of  which  a 

was  paid,  although  possession  had  been  counter-claim  of  damages  was  allowed, 
transferred  to  the  vendee.    In  an  action 
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cross-demand,  is  based  upon  contract.  And,  finally,  tlie  relief 
granted  to  the  defendant  would  be  entirely  independent  of  that 
conferred  upon  the  plaintiflE;  the  two  would  be  complete  and 
entire  each  by  itself,  and  thus  there  would  be  in  effect  two  judg- 
ments, not  modifying  or  interfering  with  each  other,  and  not  re- 
lating to  the  same  subject-matter.  This  reasoning,  and  the 
conclusion  reached  by  it,  have  been  sustained  by  judicial  decision, 
and  thus  seem  to  be  supported  alike  by  principle  and  by  authorit}.^ 
It  is  possible,  perhaps,  though  hardly  probable,  that  equitable  re- 
lief may,  under  certain  exceptional  circumstances,  be  recoverable 
by  the  defendant  in  an  action  similar  in  its  nature  and  object  to 
the  ancient  replevin  or  detinue.  Courts  of  equity,  however,  very 
rarely  interfered  in  controversies  concerning  the  title  to  and 
possession  of  chattels. 

B.     The  Particvlar  Questions  which  arise  under  the  First  Clause  cr 

Branch  of  the  Statutory  Definition. 

§  644.  *  768.  Language  of  the  First  Clanee.  The  Three  Bnbt^ctf 
Bmbraced  within  this  Language.  Partioular  Phrases  Reqnizliig  Cos- 
Btruotion.       Method    of    Interpretation    Adopted     by   the     Coorti. 

The  language  of  the  first  clause  or  branch  of  the  definition 
which  is  found  in  all  the  codes  except  those  of  Indiana  and  Iowa, 
and  which  is  now  to  be  interpreted,  is :  ^^  A  cause  of  action  aris- 
ing  out  of  a  contract  or  transaction  set  forth  in  the  complaint 
[petition]  as  the  foundation  of  the  plaintiffs  claim,  or  connected 
with  the  subject  of  the  action."  Following  the  order  of  this 
language,  it  is  plain  that  three  different  subjects  are  embraced 
within  it,  and  the  whole  discussion  must  therefore  be  separated 
into  three  corresponding  divisions :  namely,  1.  Cases  in  which  the 
cause  of  action  alleged  as  a  counter-claim  arises  out  of  the  con^ 
tract  set  forth  in  the  complaint ;  2.  Those  cases  in  which  it  aiises 
out  of  the  transaction  set  forth  in  the  complaint ;  3.  Those  cases 
in  which  it  is  connected  with  the  subject  of  the  action.  A  com- 
plete examination  of  these  three  subdivisions  requires  a  constnic- 
tion  of  certain  particular  phrases  which  form  a  part  of  the 
statutory  definition.  These  are  (a)  "  foundation  of  the  plaintiffs 
claim,"  or  when  is  a  contract  or  transaction  the  foundation  of  the 

^  Lovensohn  t^.  Ward,  45  Cal.  8.    This    separate  chattels  cannot  be  set  np  is  a 
case  expressly    holds   that   a   claim   to    cooDtei^claim. 
recover  the  possession  of   distiDCt   and 
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plaintifTs  claim  ?    (6)  ^^  arising  out  of/'  or  when  does  a  cause  of 
action  arise  out  of  a  contract  or  transaction  ?  (^)  ^^  transaction ;" 
(rf)  "  subject  of  the  action  ; "  (e)  "  connected  with,"  or  when  is 
a  cause  of  action  connected  with  the  subject  of  the  action? 
Although  the  signification  of  all  these  phrases  and  terms  must  be 
determined,  for  upon  it  depends  the  interpretation  to  be  given  to 
the  entire  provision,  yet  it  will  be  impracticable  to  take  them  up 
and  examine  them  separately.     Each  is  so  connected  with  the 
others,  that,  in  ascertaining  their  sense,  all  must  be  considered 
together.     The  courts  have  invariably  pursued  this  method ;  and 
their  opinions,  from  which  our  interpretation  will  be  taken,  have 
always  construed  the  statutory  clause  as  a  whole,  and  have  not 
attempted  to  distinguish  and  analyze  its  constituent  parts.     I 
shall  therefore  pursue  the  order  already  mentioned,  and  shall  dis- 
cuss the  three  subdivisions  into  which  the  subject  has  been  sepa- 
rated, and  in  so  doing  shall  incidentally  define  the  legal  import  of 
the  several  phrases  and  terms  above  enumerated.    The  decisions 
which  have  given,  or  have  attempted  to  give,  a  construction  to 
the  clause  are  numerous  and  conflicting.     I  shall  freely  refer  to 
these  cases,  citing  those  which  represent  all  theories  and  schools 
of  interpretation,  and  shall  endeavor  to  collect  from  them  such 
doctrines  and  practical  rules  as  seem  to  be  correct  upon  principle 
and  to  be  supported  by  the  weight  of  authority.     Ab  a  prelimi- 
nary step  to  the  discussion  of  the  three  subordinate  heads,  I  shall 
quote  and  analyze  certain  judicial  opinions  which  have  ti'eated  of 
the  clause  as  a  whole,  and  have  proposed  general  rules  by  which 
its  meaning  may  be  determined.     Having  thus  ascertained  these 
general  rules,  I  shall  inquire  what  partictdar  cases  or  classes  of 
cases  do  or  do  not  fall  within  one  or  the  other  of  the  three  sub- 
divisions before  mentioned. 

§  645.    *  769.    lUiistrative  Case.     Meaning  of  Term  "  Tranaaction." 

The  cases  now  to  be  cited  throw  more  or  less  light  upon  the 
meaning  of  the  statutory  clause  as  a  whole,  and  also,  to  a  certain 
extent,  upon  that  of  the  special  phrases  and  terms  which  it  con- 
tains; and  from  them  some  general  principles  of  interpretation 
can  be  inferred.  The  lower  floor  of  a  building  having  been 
leased,  the  landlord  brought  an  action  for  rent  due.  The  answer 
was  pleaded  as  a-  counter-claim.  It  alleged  that  the  plaintiff 
occupied  the  upper  floors  of  the  building ;  that  he  wantonly  and 
negligently  suffered  waterpipes  to  get  out  of  repair  and  to  leak, 
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and  by  this  means  caused  filthy  water  to  come  upon  the  defendants 
premises ;  also  that  plaintiff  wantonly  and  negligently  caused 
filthy  water  to  be  thrown  from  his  rooms  upon  defendant's 
premises ;  that  by  these  acts  damages  were  caused  to  the  defend- 
ant in  an  amount  specified,  for  which  judgment  was  demanded 
against  the  plaintiff.  A  demurrer  to  this  answer  haying  been 
sustained,  the  defendant  appealed  to  the  New  York  Court  of 
Appeals,  which  affirmed  the  decision  below.^    As  already  said  in  a 

1  Edgerton  v.  Page,  20  N.  Y.  281,  285.  anj  of  the  acts  of  the  plaintiff  were  done 
From  the  opinion  of  that  court  the  follow-  under  any  claim  of  right  whatever.  The/ 
ing  extracts  are  taken :  "  The  demand  of  did  not,  therefore,  amount  to  a  breach  of 
the  defendant  set  oat  in  the  answer  does  the  contract  created  bj  the  lease ;  and  the 
not  arise  out  of  the  contract  set  forth  in  injaries  sustained  by  the  defendant  do 
the  complaint.  That  contract  is  for  the  not,  therefore,  constitute  a  counter-claim 
payment  of  rent  upon  a  lease  of  the  de-  connected  with  the  subject  of  the  action." 
mised  premises.  The  defendant's  de-  To  the  same  effect  are  the  decisions  and 
mands  arise  from  the  wrongful  acts  of  the  general  interpretation  given  to  the 
the  plaintiff  in  permitting  water  to  leak  clause  in  Mayor,  etc.  of  N.  Y.  v.  Parker 
and  run  into  the  premises,  and  in  causing  Vein  Stp.  Co.,  12  Abb.  Pr.  300,  301  ;  per 
it  to  be  thrown  upon  the  premises  and  Woodruff  J. ;  Askins  v.  Heams,  3  Abb. 
property  of  the  defendant.  These  acts  Pr.  184, 187,  per  Emott  J. ;  Schnadcrbeck 
are  entirely  independent  of  the  contract  of  v.  Worth.  8  Abb.  Pr.  37,  38,  per  Ingra- 
hiring,  upon  which  the  action  is  brought,  ham  J. ;  Drake  v.  Cockroft,  4  E.  D.  Smith, 
The  demands  are  not  connected  with  the  34,  39,  per  Woodruff  J. ;  Bogardus  v. 
subject  of  the  action ;  tkcU  t«,  the  rent  Parker,  7  How.  Pr.  303,  305 ;  Barhyte  v. 
agreed  to  be  paid  for  the  use  of  the  premisee.  Hughes,  33  Barb.  320,  321,  per  Gierke  J. 
The  defendant's  demands  are  for  a  series  These  cases  all  give  a  very  narrow  mean- 
of  injuries  to  his  property  deposited  upon  ing  to  the  term  **  transaction,"  and  incline 
the  premises,  and  for  impairing  the  value  to  the  position  that  a  cause  of  action  on 
of  the  possession.  It  would  be  a  very  contract,  and  one  for  tort,  or  two  causes 
liberal  construction  to  hold  that,  in  an  of  action  for  tort,  can  never  be  said  to 
action  for  rent,  injuries  arising  from  arise  out  of  the  same  transaction.  The 
trespasses  committed  by  the  lessor  upon  last  case  cited,  Barhyte  v.  Hughes,  goes 
the  demised  premises  might  be  interposed  so  far  as  to  hold  that  "  transaction  "  and 
as  a  counter-claim.  The  acts  of  the  plain-  '*  contract "  are  synonymous ;  in  other 
tiff  in  this  case  are  of  a  similar  nature,  words,  that  no  cause  of  action  can  arise 
They  are  either  acts  of  trespass  or  of  out  of  a  "  transaction  "  unless  it  springs 
negligence  from  which  the  injuries  to  the  from  a  contract.  The  following  recent 
defendant  accrued.  Such  a  construction  decisions  illustrate  the  questions  discussed 
could  only  be  supported  by  the  idea  that  in  the  paragraphs  of  the  text  (§§  *  769> 
the  subject  of  the  action  was  tAe  value  of  *776):  Brady  o.  Brennan,  25  Minn.  210 
the  use  of  the  premises.  But  where  ^.here  is  (in  an  action  on  contract,  defendant  may 
an  agreement  as  to  the  amount  of  the  counterclaim  a  demand  arising  out  of 
rent,  that  value  is  immaterial.  Unless  conversion,  by  waiving  the  tort,  etc.)  ; 
the  acts  of  the  plaintiff  amount  to  a  breach  People  v.  Dennison,  84  N.  Y.  272,279, 
of  the  contract  of  hiring,  they  are  not  citing  Smith  v.  Hall,  67  id.  48;  Pattison  9. 
connected  with  the  subject  of  the  action."  Richards,  22  Barb.  143  (in  an  action  for 
The  opinion  proceeds  to  show  that  the  a  tort  —  fraud  —  a  counter-claim  on  con- 
acts  complained  of  were  not  a  breach  of  tract  cannot  be  set  up,  since  it  would  not 
an  implied  covenant  of  quiet  enjoyment,  arise  out  of  the  same  transaction,  —  a  very 
and  concludes :  **  There  is  nothing  in  the  important  case) ;  Smith  o.  Hall,  67  N.  Y. 
answer  in  this  case  tending  to  show  that  48  (in  an  action  for  a  conversion,  there 
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former  chapter,  the  difficulty  in  arriving  at  the  true  interpretation 
of  the  term  ^^  transaction  "  lies  in  the  fact  that  it  had  no  strict 
legal  meaning  before  it  was  used  in  the  statute.     Being  placed  in 
inimediate  connection  with  the  word  '^  contract,"  and  separated 
therefrom  by  the  disjunctive  '^  or,"  one  conclusion  is  certain  at  all 
events;  namely,  that  the  legislature  intended  by  it  something  dif- 
ferent from  and  additional  to  ^'  contract."     The  most  familiar  rules 
of  textual  interpretation  are  violated  by  the  assumption  that  no 
such  signification  was  intended.     The  only  question  at  all  doubt- 
ful is'  How  far  did  the  law-makers  design  to  go,  and  how  broad  a 
sense  did  they  attach  to  the   word  ?    Is  it  to  be  used  in  its 
widest  popular  meaning,   or  must  it  be  narrowed  into   some 
limited  and  technical  meaning,  and  thus  be  made  a  term  of  legal 
nomenclature?    While  in  common  speech  a  single   assault  or 
slander  or  lie  would  not  be  called  a  ^^  transaction,"  yet  the  whole 
series  of  events  grouped  around  such  a  central  fact,  and  connected 
with  it,  would,  I  think,  be  so  designated  in  popular  language,  and 
a  fraudulent  scheme,  or  in  other  words  a  cheat,  is  a  most  familiar 
example   of  the  class  of  events  to  which  the  term  is  usually 
applied.     But  taking  the  word  ^^  transaction  "  in  the  limited  sense 
of  a  ''  negotiation  of  business,"  or  some  other  similar  expression, 
it  is  certainly  a  mistake  to  say  that  torts  cannot  arise  out  of  it 
diffei'ent  from  and  adverse  to  the  plaintiff's  cause  of  action.     In 
the  first  place,  it  is  certain  that  a  cause  of  action  based  upon  the 
plaintiff's /raiid  may  arise  out  of  such  a  "transaction,"  for  it  may 
spring  from  a  contract  pure  and  simple.     In  the  second  place,  as 
the  " negotiation"  or  " business  "  or  "  conduct  of  affairs "  may  be 
concerned  with  property,  with  the  title  to  or  possession  of  land  or 
chattels,  it  is  easily  conceivable  that  a  distinct  cause  of  action  in 

can  be  DO  connter-daim,  —  not  the  same  Wilson  Manof.  Co.  (Ore.  189S),  31  Pac. 
transaction);  Carpenter  v.  Manhattan  Life  Rep.  661  ;  Sheehan  v.  Pierce  (Supreme, 
Ins.  Co.,  22  Hun,  49  (In  an  action  for  dam-  June,  1893),  S3  N.  Y.  Suppl.  1119  (in  an 
ages  from  a  tort,  defendant  may  counter-  action  of  slander,  a  slander  of  the  defend- 
claim  a  demand  for  tort,  if  connected  with  ant  uttered  by  the  plaintiff  in  the  course 
the  subject  of  the  action  or  arising  out  of  of  the  same  conversation  cannot  be  coun- 
the  same  transaction );  on  the  general  sub-  teiK^laimed).  Facts  showing  that  the  de- 
ject of  arising  out  of  the  same  transaction,  fendant  has  been  damaged  bj  the  bringing 
see  Bemheimer  v.  Wallis,  11  Hun,  16;  of  the  action  do  not  constitute  a  valid 
Bradhnrst  V.  Townsend,  11  id.  104;  Gilpin  counteivclaim :  Kansas  Loan  &  Inv.  Co. 
r.  Wilson,  53  Ind.  443 ;  Teagne  i;.  Fowler,  v.  Hutto,  48  Kan.  166.  A  counter-claim 
56  id.  569  ;  Donthitt  v.  Smith,  69  id.  463  ;  cannot  be  pleaded  in  an  action  for  a 
Whedbee V. Keddick, 79 N.  C.  521 ;  James  statutory  penalty:  Woodward  i;.  Conder, 
V.  Cutter,  53  Cal.  81 ;  Wait  v.  Wheeler  &  33  Mo.  App.  147. 
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favor  of  the  defendant  may  arise  out  of  a  tort  to  propertj  com- 
mitted by  the  plaintiff  in  the  course  of  the  "  business  "  or  **  nego- 
tiation "  or  ^'  conduct  of  affairs,"  such  as  a  claim  for  the  takii^  or 
conversion  of  goods,  or  for  a  trespass  to  or  wrongful  detention  of 
land.  Indeed,  the  difficulty  in  conceiving  of  distinct  torts  arisii^ 
from  one  and  the  same  '^  transaction  "  is  confined  almost  entiiely 
to  the  cases  of  torts  to  the  person.  It  may  be  noticed  that  most 
of  the  decisions  already  cited,  in  which  the  possibility  of  distinct 
torts  having  such  a  common  legal  origin  is  denied,  directly  relate 
to  personal  wrongs  alone ;  and  the  reasoning  of  the  courts  is  ex- 
tended from  them  to  all  torts,  without  any  discrimination  between 
their  different  classes,  and  the  different  rules  which  may  govern 
them.* 

§  646.  *  770.  Case  of  Scheonert  ▼.  KaeUer.  CriticlBm.  The 
cases  thus  far  cited  have  all  been  decided  by  courts  of  New 
York;  I  shall  now  quote  a  few  which  have  arisen  in  other 
States.  A  complaint  alleged  that  the  plaintiff  delivered  certain 
flour  to  the  defendant  to  be  sold  on  commission,  but  that  the  latter 
had  converted  the  same,  or  the  proceeds  thereof,  to  his  own  use, 
and  prayed  judgment  for  its  value  as  damages.  The  answer  se^ 
up  the  foUowing  facts  as  a  counter-<^laim :  that  defendant  had 
leased  a  flouring-mill  to  the  plaintiff,  who  covenanted  in  the  lease 
that  he  would  furnish  to  defendant  constant  employment  doling 
the  continuance  of  the  term  for  two  teams  in  drawing  flour  to 
Milwaukee  at  a  stipulated  sum  for  each  load,  and  further  cove- 
nanted that  all  the  flour  sent  from  the  mill  should  be  delivered 
to  the  defendant  at  Milwaukee,  to  be  sold  by  him  on  commission, 
in  pursuance  of  which  agreement  the  flour  mentioned  in  the  com* 
plaint  was  in  fact  delivered ;  that  the  plaintiff  had  neglected  and 
refused  to  perform  both  of  his  said  covenants,  by  reason  of  which 
the  defendant  had  sustained  damages  to  a  specified  amount,  and 
judgment  was  demanded  for  such  sum.  A  demurrer  was  inter- 
posed to  this  counter-claim,  and  was  sustained  by  the  Sapieme 
Court  of  Wisconsin.^    This  opinion,  quoted  at  large  in  the  note, 

1  £B\ue  V.  CaiMtal  Nat.  Bank  (1896),  ter«faiim  maj  be  pleaded  to  an  actkn  of 

U5  Ind.  518«  43  N.  E.   655;    Watts  v.  tort,  —  a  qaestion  not  neoevaiy  to  be  de- 

Gantt  (1899),  42  Neb.  869,  61  N.  W.  104 ;  dded,  —  and  awummg  aleo  that  no  objw- 

Sbeibley  v.  Dixon  Coonty  (1901),  61  Neb.  tion  exists,  becanae  ^  oontract  for  tbe 

409,  85  N.  W.  S99.1  breach   of    which  the  defendant  claims 

^  Scheanert  i;.  Raehler,   23  Wis.  523,  damages  is  not  set  forth  in  the  complaint, 

per  Dixon  C.  J. :  "  Assuming  that  a  conn-  bat  that  the  connter-daim  would  be  ad* 
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necessarily  leads  to  the  conclusion  that  when  the  plaintiff  has  an 
election  to  adopt  one  or  the  other  of  two  forms  of  remedy,  one  on 
the  contract  for  the  ^breach  thereof,  and  the  other  in  tort  for  a 

miftsible,  if  at  all,  ander  the  last  clanse  of  and  conspiracj  in  support  of  such  conduct, 
the  subdivision  as  being  connected  with  The  equitable  counter-claim  sought  to  be 
the  subject  of  the  action,  the  question  re-  interposed  is  to  establish  the  title  of  Tor- 
solves  il»elf  into  an  inquiry  as  to  the  ori-  rison  to  the  locus  in  quo  under  a  tax  deed 
gin  of  the  cause  of  action  stated  in  the  and  a  subsequent  conveyance  and  the  stat- 
complaint,  —  whether  it  arises  upon  the  utes  of  limitation,  mentioned  in  the  fore- 
contract  set  forth  in  the  answer,  or  origi-  going  statement,  and  to  have  the  plaintiff's 
nates  in  facts  outside  of  and  disconnected  assertion  of  title  adjudged  to  be  unfounded, 
with  that  contract.  If  the  former,  then  It  is  very  obvious  that  such  equitable 
the  counter-claim  would  seem  to  be  clearly  counter-claim  did  not  arise  out  of  the 
within  the  statute ;  but,  if  the  latter,  then  transaction  set  forth  in  the  complaint  as 
it  would  not  be."  The  opinion  states  that  the  foundation  of  the  plaintiff's  claim.  On 
the  plaintiff  might  have  sued  upon  con-  the  contrary,  it  arose  entirely  independent 
tract  for  a  violation  of  it,  or  might  have  and  outside  of  that  transaction,  and  the 
sued  in  tort  for  the  wrong  done  him,  and  trespasses  of  the  defendants  alleged  are 
that  he  had  chosen  the  latter  form  of  ac-  sought  to  be  justified  by  virtue  of  it.  Nor 
tion,  and  adds :  "  The  subject  of  the  action  is  it  legally  *  connected  with  the  subject  of 
is  the  tort  or  wrong  done  in  the  conversion  the  action '  set  forth  in  the  complaint.  It 
of  the  money;  that  is  the  foundation,  did  not  arise  out  of  the  torts  or  trespasses 
and  the  sole  foundation,  of  the  plaintiff's  alleged  in  the  complaint,  nor  is  it  legally 
claim  in  this  form  of  action;  for,  unless  connected  with  such  torts  or  trespasses, 
the  money  was  unlawfully  converted,  'The  subject  of  the  action'  is  not  the 
the  action  cannot  be  maintained."  The  land,  nor  the  title  to 'the  land,  but  the 
counter-claim  was  therefore  held  te  be  torts  alleged.  Bazemore  v.  Bridgers,  105 
inadmissible.  See  also,  Akerly  v.  Vilas,  N.  C.  191,  10  S.  E.  888.  The  peaceable 
21  Wis.  88,  109,  110,  which  holds  that  possession  of  the  plaintiff  was  sufficient 
the  counter-claim  must  be  directlif  con-  without  actual  title  to  support  trespass  vi 
nected  with  the  subject  of  the  plaintiff's  et  arm  is  [citing  many  Wisconsin  cases], 
action,  or  so  connected  that  a  cross-bill  Besides,  malicious  prosecution  might  be 
would  have  been  soatained,  or  a  recoup-  maintained  without  such  possession.  '  A 
ment  allowed  under  the  former  practice,  counter-claim  must  be  a  claim  which,  if 
when  it  is  claimed  to  fall  within  the  last  established,  will  defeat,  or  in  some  way 
clause  of  the  first  subdivision;  and  Vilas  qualify,  the  judgment  to  which  plaintiff 
V.  Mason,  25  Wis.  310,  321,  where,  in  is  otherwise  entitled'  [citing  Wisconsin 
an  action  brought  upon  a  contract,  —  on  cases].  This  court  has  held  that,  where 
a  lease  against  the  tenant,  —  a  counter-  the  complaint  stated  *a  cause  of  action  iu 
claim  for  the  conversion  of  chattels  which  trespass  quare  clausnm,  with  allegations 
the  defendant  had  placed  upon  the  de-  of  the  injury,  destruction,  and  carrying 
mised  premises,  was  sustained,  on  the  away  of  personal  property  in  aggravation 
ground  that  both  causes  of  action  arose  of  damages.'  the  defendant  could  not  inter- 
out  of  the  same  transaction ;  also  Aina-  pose  an  '  equitable  counter-claim,  as  owner 
worth  t*.  Bowen,  9  Wis.  848.  in  common  with  the  plaintiff  of  the  personal 
[^In  the  very  recent  case  of  Stolze  v,  property  injured  or  taken  to  have  the 
Torrison  ( 1 903 ),  —  Wis.  — ,  95  N.  W.  114,  plaintiff  account  for  the  use  of  defendant's 
the  court  by  Cassoday  C.  J.,  said :  "  As  share  of  the  property,  and  to  have  the 
indicated,  the  '  transaction  set  forth  in  the  property  sold,  and  the  proceeds  divided 
complaint  as  the  foundation  of  the  plain-  between  the  parties,  such  a  claim  not 
tiff's  claim '  was  the  wrongful  breaking  arising  out  of  the  trespass  complained  oi, 
and  entering  the  close  of  which  the  plain-  nor  being  connected  with  the  subject  of 
tiff  was  at  the  time  in  the  quiet  and  peace-  the  action.' "] 
able  possession,  and  malicious  prosecution 
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conversion,  and  the  like,  the  ability  of  the  defendant  to  plead  a 
counter-claim  depends  upon  the  kind  of  action  selected ;  in  other 
words,  the  propriety  of  the  counter-claim  does  not  depend  upon 
the  actual  facts  out  of  which  the  plaintiff's  remedial  rights  arise, 
but  upon  the  mere  nature  of  the  remedy  which  he  elects  to  en- 
force, and  of  the  means  which  he  employs  for  such  enforcement. 
The  result  would  be,  that  by  changing  the  kind  of  action  the 
plaintiff  may  cut  off  a  counter-claim  otheiwise  admissible.  In  my 
opinion,  it  was  not  the  intention  of  the  legislature,  in  adopting 
the  reformed  procedure,  that  the  essential  rights  of  defendants 
should  be  made  to  rest  in  this  manner  upon  the  form  of  remedy 
chosen  by  the  plaintiffs. 

§  647.  *  771.  Cases  in  Indiana  and  Kentaoky.  Discussion  of 
the  Meaning  of  the  Phrases  "  Arising  out  of,"  "  Connected  with,**  and 
"  Transaotlon  "  in  these  Cases.  In  a  case  already  quoted  under  a 
former  head,  an  action  brought  to  set  aside  a  deed  of  lands  on 
account  of  the  defendant's  fraud,  to  which  a  counter-claim  was 
pleaded  denying  the  fraud,  alleging  the  validity  of  the  convey- 
ance, the  plaintiff^s  continued  possession  of  the  land  and  pernancy 
of  the  rents  and  profits,  and  praying  a  judgment  awarding  pos- 
session, quieting  titie,  and  giving  damages,  tiie  Supreme  Court  of 
Indiana  sustained  the  answer,  and  granted  the  relief  demanded 
by  the  defendant.^  The  same  court  has  discussed  the  legal  mean- 
ing of  the  phrases  ''arising  out  of"  and  "connected  with,"  and 
has  arrived  at  one  general  principle,  at  least,  which  may  aid  in 

1  Woodrnff  v.  Garner,  27  Ind.  4,  per  the  plaintiff   directljr,  and   is    therefore 

Frazer  J. :  *'  The  plaintiff's  cause  of  ac-  aathorized  by  the  statute."    The  "  trans- 

tion  is  the  alleged  fraud  of  the  defendant  action  "  set  forth  in  the  complaint  was 

in  procuring  the  deed  sought  to  be  re-  not  simply  the  alleged  fraud :  it  was  the 

scinded.     The  defendant's  cause  of  action  entire  business  or  matter  of  agreeing  to 

averred  in    the    counter-claim   does    not  sell  and  purchase  the  land,  and  of  exe- 

arise  out  of  the  plaintiff's  cause  of  action,  cuting  and  delivering  the  deed  in  pnrsn- 

for  it  cannot  even  exist  consistently  with  ance  of  such  agreement.    The  plaintiff 

it.    If  the  fraud  alleged  by  the  plaintiff  averred  that  the  defendant  was  guilty  of 

was  perpetrated,  then  the  defendant  can-  fraud ;   and  such  fraud  was  therefore  a 

not  have  any  right  of  action  whatever,  part  of  the  transaction,  according  to  the 

So  the  defendant  found  it  necessary  to  plaintiff's  version.    The  defendant's  cause 

deny  the  fraud.    But  the  deed  sought  to  of  action  arose  out  of  the  same  transac- 

be  set  aside  constitutes  part  of  the  trans-  tion,  —  in  fact  it  tocu  the  entire  transaction, 

action  upon  which  the  plaintiff  and  the  except  the  element  of  fraud,  which  he  as- 

defendant  both  rely  for  a  recovery.     It  is  serted  did  not  exist.    No  plainer  illustra- 

the  link  which  forms  the  direct  connec-  tion  of  a  cause  of  action  arising  out  of 

tion  between  the  two  diverse  causes  of  the  transaction  which  was  also  the  foon- 

action.  So  the  counter-claim  for  possession  dation  of  the  plaintiff's  claim  could  be 

is  connected  with  the  cause  of  action  of  imagined. 
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determining  their  application  to  all  particular  cases.  The  action 
was  to  recover  money  deposited  with  the  defendant  who  had  re- 
fused to  deliver  it  when  demanded.  The  defendant  pleaded  by 
way  of  counter-claim  that  the  plaintiff  had  falsely  charged  him 
with  stealing  the  money  deposited,  and  had  slandered  him  by 
uttering  such  charge  in  the  presence  of  others,  and  prayed  judg- 
ment for  damages.  In  sustaining  a  demurrer  to  this  answer  the 
court  suggested  a  rule  of  construction  which  may  be  followed  in 
all  cases.^  The  High  Court  of  Appeals  in  Kentucky  has  con- 
strued the  phrases  "  arising  out  of  the  transaction  "  and  "  con- 
nected with  the  subject  of  the  action  "  in  a  very  liberal  and  broad 
mauner.  An  action  was  brought  on  an  injunction  bond  given  by 
T.  and  sureties.  The  plaintiff  had  originally  commenced  proceed- 
ings to  obtain  possession  of  a  farm  in  the  occupancy  of  T.  T. 
had  thereupon  brought  an  equitable  suit  to  restrain  these  proceed- 
ings, had  obtained  a  preliminary  injunction,  and  had  given  the 
bond  in  question.  The  suit  being  dismissed,  this  action  was 
brought  on  the  bond,  the  plaintiff  therein  claiming  damages  for 
being  kept  out  of  possession  of  the  farm  by  means  of  the  injunc- 
tion during  the  continuance  of  the  suit.  The  defendant  T. 
pleaded  a  counter-claim,  alleging  that  notwithstanding  the  injunc- 
tion, and  before  it  was  dissolved,  the  plaintiff  —  the  defendant  in 
the  injunction  suit  —  wrongfully  took  possession  of  the  land  and 
seized  the  crops  thereon,  and  converted  the  same  to  his  own  use, 
and  demanding  judgment  for  the  damages  thus  caused.  At  the 
trial  the  defendant  had  a  verdict  which  was  sustained  on  appeal.^ 


1  Conner  v.  Winton,  7  Ind.  523.  '*  The 
qaestion  is,  What  is  the  legal  effect  of 
the  words  '  arising  oat  of  or  '  connected 
with '  ?  Do  they  refer  to  those  matters 
which  have  an  immediate  connection  with 
the  transaction?  or  do  they  include  also 
those  which  have  a  remote  relation  with 
it  by  a  chain  of  circumstances  which  were 
not  had  in  view  at  its  inception  ?  Sup- 
pose C.  [the  defendant]  had  beaten. W. 
[the  plaintiff]  for  uttering  the  slander, 
could  W.  have  replied  the  damages  oc- 
casioned bj  the  battery  to  those  resulting 
from  the  slander?  and  could  the  parties 
have  settled  all  their  quarrels  in  the  ac- 
tion to  recover  the  money?  We  do  not 
think  that  the  statute  contemplates  any 
such  practice.  A  counter-claim  is  that 
which  might  have  arisen  out  of,  or  could 


have  had  some  connection  with,  the  origi- 
nal transaction  in  the  view  of  the  parties^ 
and  which,  at  the  time  the  contract  was 
made,  they  could  have  intended  might, 
in  some  event,  give  one  party  a  claim 
against  the  other  for  compliance  or  non- 
compliance with  its  provisions.  We  refer 
in  this  connection,  of  course,  to  actions 
ex  contractu  only.  About  actions  for  tort 
it  is  not  necessary  to  say  anything  at 
present." 

«  Tinsley  v.  Tinsley,  15  B.  Mon.  454, 
459,  peir  Marshall  J.  "  It  is  not  reqnired 
that  the  counter-claim  itself  shall  be 
founded  in  contract,  or  arise  out  of  the 
contract  set  forth  in  the  petition ;  but  it  is 
sufficient  that  it  arise  out  of  the  trans- 
action set  forth  in  the  petition,  or  be  con- 
nected with  the  subject  of  the  action.    As 
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§  648.  *  772.  Cannot  defeat  Connter-Claim  by  Choice  of  Fonii\tf 
Action.  Thompson  v.  Keesel.  The  New  York  Court  of  Appeals 
has  passed  upon  the  question,  How  far  the  form  of  the  action 
chosen  by  the  plaintiff,  when  he  has  an  election  to  sue  for  a  tort 
or  on  a  contract,  can  affect  the  defendant's  right  to  interpose  a 
counter-claim,  and  has  declared  that  it  can  produce  no  effect;  if 
the  defendant  would  have  been  able  to  plead  a  counter-claim  to  a 
cause  of  action  upon  an  implied  promise,  growing  out  of  a  certain 
state  of  facts,  the  plaintiff  cannot,  by  adopting  an  action  in  fonn 
for  a  tort  under  the  same  circumstances,  cut  off  or  abridge  this 
substantial  privilege ;  the  chief  design  of  the  new  procedure  was 
to  subordinate  form  to  substance  and  not  substance  to  form.  An 
action  was  brought  to  compel  the  delivery  of  certain  bills  of  lad- 
ing, the  plaintiffs  alleging  that  the  shipment  was  on  their  accoont, 
and  that  the  goods  and  the  bills  of  lading  thereof  belonged  to 
themselves,  and  were  wrongfully  detained  by  the  defendants. 
The  answer  put  these  averments  in  issue,  and  also  set  up  by  waj 
of  counter-claim  that,  since  the  commencement  of  the  action,  the 
plaintiffs  had  wrongfully  taken  possession  of  the  goods,  and  bad 
converted  the  same  to  their  own  use,  and  prayed  judgment  for 
the  value  thereof.  The  court  pronounced  the  defendants'  demand 
to  be  a  cause  of  action  plainly  arising  out  of  the  transaction  set 
forth  in  the  complaint,  or  at  least  connected  with  the  subject  of 
the  action,  being,  as  it  was,  for  the  value  of  the  very  goods  which 
the  plaintiffs  sought  to  reach,  and  added  the  following:  ^'I  do 
not  think  it  lies  with  the  plaintiffs  to  allege  that  their  taking  was 
a  mere  tort  for  the  purpose  of  defeating  the  counter-claim.  And, 
even  if  an  action  sounding  in  toil  might  be  maintained  by  the 
defendants  for  the  taking,  I  am  still  of  opinion  that  the  cause  of 
action  for  the  value  of  the  goods  would  constitute  a  good  counter- 
claim in  such  a  case  as  this."  ^ 


the  petition  states  the  occapation  of  the 
land  by  Mrs.  T.  [the  present  defendant 
and  the  plaintiff  in  the  eqaitj  suit]  daring 
the  pendency  of  the  injanction,  and  claims 
damages  therefor,  any  interference  by  the 
plaintiff  which  rendered  such  occnp«ition 
less  profitable  or  less  valuable  to  the  oc- 
cupant constituted  a'  cause  of  action  aris- 
ing out  of  the  transaction  set  forth  in  the 
petition,  and  is  connected  with  the  plain- 
tiff*8  cause  of  action ;  and  although  it 
amount  to  a  trespass  or  other  tort,  it  may 


constitate  the  gioond  of  a  ocHmterdaiiL* 
In  Wadley  v.  Daris,  63  Barb.  500,  tlw 
same  principle  was  approred  and  fol- 
lowed ;  and  a  demand  arinDg  from  toit 
to  property  was  held  to  be  a  proper  ooob- 
ter-claim  in  an  action  on  contiacL 

^  Thompson  v.  Eevel,  30  N.  T.  383. 
389,  per  Johnson  J.  The  aame  doctri&e 
has  been  recently  approved  and  enfoited, 
after  an  exhaustive  examination  of  the 
authorities,  by  the  Supreme  Coui  of  Mif- 
Boori,  in  Gordon  v.  Bmner,  49  Ma  579, 
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§  649.  *  773.  Zenia  Branch  Bank  ▼.  Lee.  I  shall  end  this  par- 
ticular branch  of  the  subject  by  quoting  from  a  very  able  and 
instructive  decision  made  by  the  Superior  Court  of  New  York 
City,  in  which  the  statutory  definition  was  fully  analyzed  as  to  all 
its  parts,  and  an  attempt  was  made  to  reach  the  basis  of  a  true 
interpretation.  The  action  was  brought  to  recover  damages  for 
the  wrongful  conversion  of  certain  bills  of  exchange.  The  plain- 
tiffs had  been  the  owners  of  the  biUs,  which  were  drawn  by 
divers  persons  on  different  payees ;  they  indorsed  the  same  and 
delivered  them  to  the  Ohio  Life  Insurance  and  Trust  Company, 
for  the  purpose  of  collection  only ;  this  company  transferred  them 
to  the  defendants,  who  now  retain  them ;  it  was  alleged  that  the 
defendants  took  the  biUs  with  notice  of  all  these  facts,  and  were 
not  holders  in  good  faith  for  value.  The  complaint  stated  a  de- 
mand and  refusal,  an  unlawful  detention  and  conversion,  and 
demanded  judgment  for  the  value  of  the  securities  as  damages ; 
it  was  strictiy  for  an  alleged  tort  The  answer  was  pleaded  as  a 
counter-claim.  It  set  up  the  drawing  of  the  bills,  their  indorsement 
by  the  plaintiffs,  their  delivery  to  the  Ohio  Trust  Company,  their 
transfer  to  the  defendants  for  full  value  and  without  notice,  de- 
mand of  payment,  nonpayment  and  notice  thereof  to  the  plaintiffs, 
and  prayed  judgment  against  the  plaintiffs  as  indorsers  for  the 
amount  due  on  the  drafts.  In  other  words,  it  was  like  an  ordinary 
complaint  in  an  action  by  the  indorsees  against  the  indorsers  to 


571 ,  per  Bliw  J.,  fupro,  §  *  569  n.  And  see 
Brady  0.  Brennan,  25  Minn.  210;  Ritchie 
p.  Hay  ward,  71  Mo.  560;  Kamerick  p. 
Castleman,  23  Mo.  App.  481.  Ritchie  o. 
Hayward  was  an  action  for  the  wrongful 
conyersion  of  certain  sacks.  The  defend- 
ant answered  that  the  plaintiff  had  con- 
tracted with  him  for  the  sale  and  delivery 
of  a  quantity  of  potatoes  of  a  given  quality, 
to  be  delivered  in  sacks;  that  plaintiffs 
sent  him  potatoes  in  the  sacks  in  contro- 
rersy,  but  the  potatoes  were  of  an  inferior 
quality,  and  asked  damages,  by  way  of 
counter-claim,  for  the  breach  of  contract. 
The  court,  through  Hough  J.,  said :  *'  If 
the  facts  stated  by  the  defendant  be  true, 
he  certainly  has  a  cause  of  action  against 
the  plaintiff.  It  is  not,  however,  a  cauMe 
of  action  arising  out  of  any  contract  set 
forth  in  the  petition,  for  no  contract  is 
therein  set  forth.    The  facts  set  forth  in 


the  petition  are,  that  the  defendants  came 
into  the  possession  of  certain  sacks  of  the 
plaintiff,  and  wrongfully  converted  them 
to  their  own  use.  The  details  of  the  trans- 
action, the  evidential  facts,  are  not  stated, 
but  the  ultimate  facts  only,  those  which 
will  entitle  the  plaintiff  to  relief,  when 
established  by  other  facts  at  the  trial.  .  .  . 
It  (the  transaction)  must  be  held  to  in- 
clude all  the  facts  and  circumstances  out 
of  which  the  injury  complained  of  by  him 
arose,  and  if  these  facts  and  circumstances 
also  furnished  to  the  defendant  a  ground 
of  action  against  the  plaintiff,  the  defend- 
ant will  be  entitled  to  present  such  cause 
of  action  as  a  counter-claim,  showing 
by  proper  averments  that  it  is  a  part  of 
the  same  transaction  which  is  made  the 
foundation  of  the  plaintiff's  claim.  In  this 
view  of  the  case,  it  is  immaterial  what  form 
of  action  is  adopted  by  the  plaintiff." 
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recover  the  sum  due  on  a  bill  or  note.     A  motion  to  strike  out 

this  counter-claim  was  denied  at  the  special  term,  and  the  plain- 
tiffs appealed  to  the  general  term,  which,  after  stating  the  facts 
and  the  questions  presented  by  the  record,  and  reciting  the  two 
subdivisions  of  §  150  of  the  New  York  Code,  pronounced  the 
opinion  found  in  the  note.^ 

^  Xenia  Branch  Bank  r.  Lee,  7  Abb.  arise  oat  of  the  same  traanctioD;  or, 
Pr.  372,  389,  per  Woodruff  J. :  "  This  3d.  In  actions  iu  which  either  a  oootxaet, 
division  of  the  section  shows  that  there  or  a  transaction  which  is  not  a  contract, 
may  be  a  counter-claim  when  the  action  is  set  forth  as  the  foundation  of  the  plaio- 
itself  does  not  arise  on  contract;  for  the  tiffs'  claim,  oonnter-claima  which  neitlier 
second  clause  is  expressly  confined  to  arise  out  of  the  same  contract  nor  oat  ot 
actions  arising  on  contract,  and  allows  the  same  transaction,  but  which  are  coz»- 
counter-claims  in  such  cases  of  any  other  nected  with  the  subject  of  the  actioa." 
causes  of  action  also  arising  on  contract;  After  some  discussion  upon  the  di£feieiioe 
and  this  may  embrace,  probably,  all  cases  between  the  provision  in  the  first  subdi- 
heretofore  denominated  '  set-off,'  legal  vision  and  that  in  the  second  snbdivisioB 
or  equitable,  and  any  other  legal  or  equi-  in  reference  to  actions  and  coauter-daiiBs 
table  demand  liquidated  or  unliquidated,  based  upon  contract,  in  which  he  points 
whether  within  the  proper  definition  of  out  that,  in  the  former,  the  language  is 
set-off  or  not,  if  it  arise  on  contract.  Glea-  "  contract  which  is  the  foundation  of  the 
son  V.  Moen,  2  Dner,  642.  The  first  sub-  plaintiff's  claim,"  and,  in  the  latter,  **  ac- 
di vision  would  therefore  be  unmeaning  tious  arising  on  contract,"  and  that  this 
as  a  separate  definition,  if  it  neither  con-  language  appropriately  applies,  in  the 
templated  cases  iu  which  the  action  was  first  subdivision  to  certain  rlinnnt  of  ae- 
not  brought  on  the  contract  itself  in  the  tions  in  which  a  contract  is  the  foundation 
sense  in  which  these  words  are  ordinarily  of  the  plaintiff's  claim,  although  the  action 
used,  nor  counter-claims  which  did  not  does  not  strictly  arise  on  the  contract,  and, 
themselves  arise  on  contract.  The  first  in  the  second  subdivision,  to  aU  those 
subdivision,  by  its  terms,  assumes  that  the  actions  which  are  strictly  hroHgkt  o»  the 
plaintiffs'  complaint  may  set  forth,  as  the  contract,  —  the  learned  judge  proceeds 
foundation  of  the  action,  a ' contract '  or  with  the  main  subject:  **  But,  secondly, 
a  '  transaction.'  The  legislature,  in  using  the  subdivision  authorizes  in  actions  ia 
both  words,  must  be  assumed  to  have  which  a  transaction,  not  being  a  contzact, 
designed  that  each  should  have  a  mean-  is  set  forth  as  the  foundation  of  the  plain- 
ing ;  and,  iu  our  judgment,  their  construe-  tiff's  claim,  counter-claims  which  arise  oat 
tion  should  be  according  to  the  natural  and  of  the  same  transaction.  Thia.  we  think, 
ordinary  signification  of  the  terms.  In  this  includes  the  case  before  us.  The  *traos> 
sense,  every  contract  may  be  said  to  be  a  action '  here  in  question  may  either  in- 
transaction;  but  every  transaction  is  not  elude  the  history  of  the  bills,  so  far  as  the 
a  contract.   Again,  the  second  subdivision  title  of  the  plaintiffs  or  defendanta  de- 


having  provided  for  all  counter-claims  pends  upon  that  history;  or  the 
arising  on  contract,  and  all  actions  arising  action '  may,  perhaps,  be  confined  to  the 
on  contract,  no  cases  can  be  supposed  to  manner  and  circumstances  of  the  transfer 
which  the  first  subdivision  can  be  applied,  to  the  defendants."  The  opinion  recapit- 
unless  it  be  one  of  three  classes;  viz.,  ulates  the  facts  of  the  case,  and  shows 
1st.  In  actions  in  which  a  contract  is  that,  giving  to  the  term  "  transaction  "  the 
stated  as  the  foundation  of  the  plaintiffs'  first  of  these  two  meanings,  the  defeod- 
claim,  counter-claims  which  arise  out  of  ants'  cause  of  action  arose  out  of  it,  and 
the  same  contract ;  or,  2d.  In  actions  in  adds  a  very  important  suggestion  which 
which  some  transaction,  not  being  a  con-  had  been  overlooked  in  some  of  the  de- 
tract, is  set  forth  as  the  foundation  of  the  cisions  heretofore  cited :  "  Some  facts 
plaintiffs'     claim,    counter-claims    which  enter  into  the  plaintiffs'  case  which  do 
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§  650.  *  774.  Meaning  of  Term  "  Traneaotion.*'  Dlfferenoee  of 
Opinion  as  to  the  Import  of  Statutory  Terms.  While  the  foregoing 
decisions  do  not  furnish  any  general  formulas  for  determining  in 
all  cases  what  is  the  *^  transaction  "  set  forth  in  the  plaintiff's  peti- 
tion or  complaint,  or  what  is  the  *^  subject  of  the  action/'  or  when 
the  defendant's  cause  of  action  ^*  arises  out  of  the  transaction  set 
forth  in  the  complaint,"  or  when  it  is  *'  connected  with  the  subject 
of  the  action,"  they  do  throw  some  light  upon  the  true  intent  of 
the  legislature  in  using  these  phrases,  and  they  settle  some  prin- 
cipled which,  when  properly  applied,  may  assist  in  constructing 
the  universal  rules  so  much  needed  by  the  profession  and  the 
bench.  It  is  very  evident  that  there  has  existed  in  the  minds  of 
judges  a  radical  difference  of  opinion  in  respect  to  the  import  of 
the  controlling  terms  of  the  statutory  definition,  and  especially  in 
respect  to  the  word  "  transaction."  One  school  would  narrow  its 
meaning  so  as  to  deprive  it  of  all  separate  significance  in  the 
clause  where  it  is  found.  They  would  make  it  either  synony- 
mous with  "contract,"  or  would  regard  it  as  being  merely  the 
very  cause  of  action  which  the  plaintiff  has  alleged  in  his  plead- 
ing as  the  ground  of  recovery.*  The  other  school  give  to  the 
word  a  broader  and  more  comprehensive  meaning.^  Ux  vi  termini 
it  imports  something  different  from  "  contract,"  and  is  to  be  taken 
in  its  ordinary  and  popular  sense.     It  is  more  extensive  than 

not  enter  into  the  defendants'  case,  and  ruff  reaches  the  conclosion  that,  even  if 

vice  versa.    Bat,  from  the  nature  of  the  the  defendants'  canse  of  action  does  not 

subject,  this  mutt  alioays  be  so.    The  legfs-  arise  out  of  the  '*  transaction  **  set  forth 

lature  were  not  so  absurd  as  to  mean  that  in  the  compUint,  it  "  is  directly  and  im- 

the  defendant  might  counter-claim  when  mediately  connected  with  the  subject  of 

the  very  facts  alleged  by  him,  with  all  the  action.    The  subject  of  the  action  is 

their  particulars,  were  identical  with  those  either  the  right  to  the  possession  of  the 

alleged   by  the  plaintiff.  ...  So,  if  the  bills  of  exchange,  or  it  is  the  bills  them- 

transaction  set  forth  as  the  foundation  of  selves.    The  defendants'  counter-claim  is 

the  plaintiffs*  claim  be  regarded  as  more  not  only  connected  with,  but  is  inseparable 

narrow,  and  as  being  the  transfer  of  the  from,  either  or  both.    The  object  of  the  ac- 

bills  by  the  Ohio  Trust  Company  to  the  tionisdama^es;  but  the  sti6;>cHs  the  bills  of 

defendants,  then,  as  before,  the  defend-  exchange,  or  the  right  to  their  possession." 

ants'  counter-claim  arises  out  of  the  same  ^  See,    for   example,     Mulberger     r. 

transaction  ;  to  wit,  the  transfer.     The  Koenig,  62  Wis.  558. 

circumstances  that  the  defendants  have  *  [[Stolze  r.  Torrison  (1903).  118  Wis. 

to  superadd  an  allegation  of  demand,  pro-  315,  95  N.  W.  114  ;  Blue  v.  Capital  Nat. 

test,  and  notice  to  the  plaintiffs  as  indor-  Bank  (1896),  145  Ind.  518,  43  N.  £.  655  ; 

sers,  does  not  alter  the  case.    This  added  Watts  v.  Gantt  (1894),  42  Neb.  869,  61 

fact  is  only  a  means  of  showing  how  the  N.  W.  104  :  Gilbert  v.  Loberg  (1894),  86 

defendants'  cause  of  action  arises  out  of  Wis.  661,  57  N.  W.  982;  Story  &  Isham 

the  transaction  relied  upon,  and  is  made  Co.  v.  Story  (1893),  100  Cal.  30,  34  Pac. 

complete."    Finally,  Mr.  Justice  Wood-  671,  quoting  the  textj 
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"  cause  of  action  "  or  "  subject  of  the  action ;  "  for  out  of  it  the 
defendant's  '^  cause  of  action ''  is  said  to  ^'  arise,''  and  it  is  also  to 
be  set  forth  in  the  complaint  or  petition,  not  as  the  ^  cause  of 
action,"  but  as  the  ^  foundation  "  of  the  plaintiff's  claim.  It  must, 
therefore,  be  something  —  that  combination  of  acts  and  events,  dr* 
cumstances  and  defaults  —  whichy  viewed  in  one  aspect,  results  in  the 
plaintiff's  right  of  action  and,  viewed  in  another  CLspeet,  results  m  tJu 
defendant's  right  of  action.  As  these  two  opposing  rights  cannot 
be  exactly  the  same,  it  follows  that  there  may  be,  and  geneially 
must  be,  acts,  facts,  events,  and  defaults  in  the  transaction  as  a 
whole,  which  do  not  enter  into  each  cause  of  action,  but  are  con- 
fined to  one  of  them  alone.^ 

§  651.  *  775.  Meaning  of  "  8  abject  of  Aotion."  No  Agreemaat 
in  Judioial  Opinions.  Constraotion  Proposed  by  Author.  In  re- 
gard to  what  constitutes  the  ^^  subject  of  the  action,"  there  is 
no  agreement  whatever  in  the  judicial  opinions.  Some  of  them 
have  treated  it  as  identical  with  the  ^^  cause  of  action,"  which  is 
plainly  incorrect.  As  I  have  already  shown,  the  ^  cause  of  action  " 
consists  in,  1st,  the  primary  right,  and  the  &cts  from  which  it 
flows;  and,  2d,  the  breach  of  that  right,  and  the  facts  consti- 
tuting such  breach.  These  taken  together  create  a  remedial 
right,  and  are  the  cause  of  action.  The  remedy  itself  is  cer- 
tainly the  **  object "  of  the  action.  The  "  subject "  is  certainly 
not  the  cause  of  action  ;  but  when  we  have  reached  this  condn- 
sion  we  find  very  little  judicial  aid  iu  arriving  at  any  other  and 
more  affirmative  one.  Some  judges  have  said  that  in  aU  posses- 
sory actions,  and  all  actions  to  establish  propeiiy,  the  ^'  subject  of 
the  action  "  denotes  the  things  to  assert  a  right  over  which,  or  to 
obtain  the  possession  of  which,  the  action  is  brought,  as  the  land 
in  ejectment  and  in  many  equity  suits,  or  the  chattels  in  replevin. 
Some  have  said  that  the  '* subject"  denotes  the  same  in  other 
classes  of  actions,  not  brought  to  recover  possession  or  expressly 


^  The  reader  should  consnlt  the  an&ly-  repeat  ia  the  text  the  former  foil  dii 

sis  of  cases,  and  the  discnssioa  in  relation  sion ;  bat  it  is  plain  that  the  dedaions 

to  the  same  word  given  in  a  former  chap-  there  cited,  and  the  vesolts  there  readied. 

ter  (Chap.  III.,  Sec.  2).    The  langnage  apply  with  equal  force  to  the  qneetiaat 

of  the  clanse  there  under  examination  is  now  under  consideration.     There  is  aa 

almost  identical  with  that  of  the  present  eyident  connection  between  the  snbject 

passage ;  and  the  same  meaning  mast,  of  of  uniting  causes  of  action  in  one 

coarse,  be  attributed  to  the  words  "  trans-  plaint,  and  the  uniting  them  in  one 

action "  and  "  subject  of  the  action "  in  troversj,  although  they  are  set  forth  in 

both  sections  of  the  statute.    I  do  not  the  adverse  pleadings. 
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to  establish  title,  but  in  which,  nevertheless,  the  plaintifirs  right 
to  recover  is  based  upon  his  property  in  a  specific  thing,  as  for 
the  conversion  of  chattels,  or  for  trespass  to  lands  or  chattels ; 
while  some  have  applied  the  same  principle  to  actions  not  based 
upon  any  alleged  property  of  the  plaintiff  in  a  specific  thing,  and 
have  gone  to  the  extent  of  holding  that,  in  actions  upon  contract 
to  recover  the  debt  due  or  damages  for  the  non-performance 
thereof,  the  "  subject "  is  the  very  contract  itself,  —  the  instru- 
ment in  suit,  as,  for  example,  in  an  action  upon  a  bill  or  note,  the 
^^  subject,"  according  to  this  view,  would  be  the  bill  or  note  sued 
upon.    Other  judges  have  said  that  the  '^  subject "  is  the  right 
which  is  sought  to  be  enforced  in  the  action ;  meaning  thereby 
the  primary  right,  which  has  been  infringed  upon  as  distinguished 
from  the  remedial  right,  and  from  the  delict  and  the  remedy. 
Thus  in  the  case  last  quoted,  which  was  an  action  for  the  con- 
version of  bills,  Mr.  Justice  Woodruff  declared  that  the  subject 
was  either  the  bills  themselves,  or  the  plaintiff's  original  right  to 
their  possession.    It  would,  as  it  seems  to  me,  be  correct  to  say 
in  all  cases,  legal  or  equitable,  that  the  ^^  subject  of  the  action  "  is 
the  plaintiff's  main  primary  rights  which  has  been  broken,  and  by 
means  of  whose  breach  a  remedial  right  arises.     Thus,  the  right 
of  property  and  possession  in  ejectment  and  replevin,  the  right  of 
possession  in  trover  or  trespass,  the  right  to  the  money  in  all  cases 
of  debt,  and  the  like,  would  be  the  ^*  subject "  of  the  respective 
actions.     Although  in  a  certain  sense,  and  in  some  classes  of 
suits,  the  things  themselves,  the  land  or  chattels,  may  be  regarded 
as  the  ^^  subject,"  and  are  sometimes  spoken  of  as  such,  yet  this 
cannot  be  true  in  all  cases ;  for  in  many  actions  there  is  no  such 
specific  thing  in  controversy  over  which  a  right  of  property  exists. 
The  primaiy  right,  however,  always  exists,  and  is  always  the 
very  central  element  of  the  controversy  around  which  all  the 
other  elements  are  grouped,  and  to  which  they  are  subordinate. 
In  possessory  and  proprietary  actions,  this  right,  which  will  then 
be  always  one  of  property  or  of  possession,  will  be  intimately 
associated  with  the  specific  thing  itself  which  is  the  olject  of  the 
right ;  but  this  relation  is  not  and  cannot  be  universal.     It  seems, 
therefore,  more  in  accordance  with  the  nature  of  actions  and  more 
in  harmony  with  the  language  of  the  statute  to  regard  the  *' sub- 
ject of  the  action  "  as  denoting  the  plaintiff's  principal  primary 
right  to  enforce  or  maintain  which  the  action  is  brought,  than  to 
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regard  it  as  denoting  the  specific  thing  in  i^ard  to  which  the 
legal  controversy  is  carried  on.^  In  this  manner  alone  can  we 
arrive  at  a  general  rule  applicable  to  all  possible  cases,  and  the 
rule  thus  reached  fully  satisfies  all  the  requirements  of  the  legis- 
lative language,  and  can  be  invoked  in  all  classes  of  actions. 
While  I  suggest  and  adopt  this  meaning  of  the  term  "  subject," 
I  freely  concede  that  no  decision,  so  far  as  I  have  discovered, 
pronounces  this  interpretation  to  be  the  only  one  admissible; 
many  cases  sanction  it,  none  directly  reject  it ;  but  none,  on  the 
other  hand,  have  gone  so  far  as  to  declare  in  its  favor  to  the  exclu- 
sion of  all  other  meanings.  The  construction  proposed,  as  it  has 
been  judicially  approved  in  many  instances,  would  remove  all 
doubt  and  conflict  of  opinion,  and  would  furnish  a  simple  and 
practical  rule  of  universal  application.^ 

§  652.  *  776.  The  Phrase  "  Conneoted  with."  Connection  must 
be  Immediate  and  Direct.  In  respect  to  the  phrase  ^^  connected 
with  "  the  subject  of  the  action,  one  rule  may  be  regarded  as  seir 
tied  by  the  decisions,  and  it  is  recommended  by  its  good  sense, 
and  its  convenience  in  practice.  The  connection  must  be  im- 
mediate and  direct.  A  remote,  uncertain,  partial  connection  is 
not  enough  to  satisfy  the  requirements  of  the  statute.'  The  crite- 
rion proposed  by  the  Supreme  Court  of  Indiana  in  one  of  the  cases 
cited  is  as  certain  and  practical  as  the  nature  of  the  subject  admits, 
and  only  needs  to  be  known  to  be  universally  accepted.  It  is, 
that  the  connection  must  be  such  that  the  parties  could  be  sup- 
posed to  have  foreseen  and  contemplated  it  in  their  mutual  acts ; 
in  other  words,  that  the  parties  must  be  assumed  to  have  had  this 
connection  and  its  consequences  in  view  when  they  dealt  with  each 
other.  I  now  pass,  according  to  the  order  already  stated,  to  the 
three  branches  into  which  the  subject-matter  is  naturally  separated. 

I.  Ca8e8  in  which  the  Cause  of  Action  alleged  as  a  Counter- Claim 
arises  out  of  the  Contract  Set  forth  in  the  Complaint  or  Peti- 
tion as  the  Foundation  of  the  Plaintiff^ s  Claim. 

§  653.  *  777.  First  and  Second  Subdivisions  of  Statute  overlap 
to  a  Certain  Extent     Mr.  Justice  WoodrufiE,  in  the  opinion  last 

1  Sharp  V.  Kinsman,  18  S.  C.  108.  61  N.  W.  104  ;  Hajsv.  McIaid  (1899).  66 

2  [Stolze  0.  TorriBon  (1903),  118  Wis.  Ark.400,50S.  W.  1006;  Gonker.  Kelptn 
315.  95  N.  W.  114.]  (1901),61  Neb. 517,85 N.W. 557;  Walserr 

»  CWatts  V.  Gaatt  (1894),  42  Neb.  869,     Wear  (1897),  141  Mo.  443, 42  S.  W.  92iJ 
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quoted,  declares  that  the  second  subdivision  of  the  definition  was 
intended  to  embrace  all  cases  in  which  the  plaintiff's  cause  of 
action  arises  on  contract,  and  the  defendant's  counter-claim  also 
arises  on  contract,  either  the  same  or  another,  and  that  the  clause 
of  the  first  subdivision  above  mentioned  was  designed  to  include 
only  those  cases  in  which  the  contract  is  set  forth  by  the  plaintiff 
as  the  foundation  of  his  action,  although  the  action  itself  is  not  on 
the  contract.  This  is,  I  think,  attributing  too  much  nicety  and 
precision  of  thought  to  the  legislature,  and  assumes  that  it  would 
never  enact  any  duplicate  provisions.  The  first  subdivision  no 
doubt  covers  the  cases  mentioned  by  Judge  Woodruff,  but  it  also 
embraces  many  others.  Undoubtedly,  the  codifiers  and  the  legis- 
lature in  drawing  and  adopting  the  first  subdivision  had  in  mind 
the  doctrine  of  recoupment,  and  so  framed  the  language  that  it 
should  include  cases  of  recoupment  and  all  others,  legal  and  equi- 
table, analogous  to  it,  —  that  is,  all  cases  in  which  the  right  of 
action  of  the  plaintiff  and  that  of  the  defendant  ai'ise  from  the 
same  contract.  It  describes,  therefore,  not  only  the  special  and 
infrequent  classes  of  instances  in  which  the  plaintiff's  claim  is 
not  technically  on  the  contract,  although  a  contract  is  set  forth  as 
its  foundation,  but  also  all  other  instances  in  which  the  plaintiff's 
action  is  strictly  brought  on  the  contract,  while  the  defendant's 
counter-claim  in  both  cases  arises  from  the  same  contract.  The 
central  idea  of  this  subdivision  then  is,  that  one  and  the  same 
contract  is  the  basis  of  both  parties'  demand  for  relief.^  Passing 
to  the  second  subdivision,  the  central  thought  is  equally  plain, 
viz.,  that  the  plaintiff's  cause  of  action,  and  that  of  the  defendant, 
spring  from  different  contracts ;  in  other  words,  the  codifiers  and 
the  legislature  had  in  mind  the  familiar  case  of  set-off,  both  legal 
and  equitable.  But,  in  framing  the  clause,  the  language  was 
made  broader  than  was  necessary,  and  it  actually  covers  all  cases 
in  which  the  plaintiff's  cause  of  action  is  on  contract,  and  the 
defendant's  counter-claim  is  also  on  contract  the  same  or  another. 
The  law-makers  have  thus  in  fact  given  us  two  provisions  author- 

^  [^BrosDan  9.  Kramer  (1901 ),  135  Cal.  the  lessor  against  the  lessee  at  the  time  of 
36,  66  Pac.  979 :  Where  a  lease  is  entered  the  foreclosure  suit  is  not  a  claim  arising 
into  between  two  parties,  and  on  the  same  '*  out  of  the  transaction  set  forth  in  the 
date  the  lessee  loans  money  to  the  lessor  complaint  as  the  foundation  of  the  plain- 
secured  by  a  mortgage  on  the  leased  tiff's  claim  or  connected  with  the  subject 
premises,  and  an  action  of  foreclosure  is  of  the  action/'  which  is  barred  by  failure 
subsequently  brought  by  the  lessee,  a  de-  to  set  it  up.  Citing  the  text.  Richardson 
maud  for  unpaid  rent  existing  in  favor  of  v.  Penny  (1900),  10  Okla.  32,  61  Pac.  584.^ 
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izing  a  counter-claim  arising  from  the  same  contract  as  that  from 
which  the  plaintiff's  cause  of  action  results,  but  only  one  author- 
izing a  counter-claim  springing  from  another  contract  than  the 
one  upon  which  the  plaintiff's  demand  is  based.  The  same  case 
may  therefore  be  often  referred  to  both  of  these  subdivisions;  bat 
I  shall,  following  what  seems  to  be  the  plain  design  of  the  statate, 
consider  under  the  first  all  those  instances  in  which  the  demands 
of  both  parties  arise  from  the  same  contract,  and  postpone  to  the 
second  all  those  in  which  each  demand  arises  from  a  separate 
contract.  That  this  is  the  correct  construction  of  the  whole  pio- 
yisionis  made  certain,  when  we  turn  to  the  form  which  it  assumes 
in  all  the  codes  which  constitute  the  second  group  according  to 
the  classification  stated  at  the  commencement  of  this  sectbn.^ 

§  654.  *  778.  General  Proposition  Stated.  lUiistzative  Thwitwpi^ 
It  may  be  stated  as  a  general  proposition  that  in  all  actions  to 
recover  a  money  judgment,  debt  or  damages,  upon  a  contract,  or 
where  a  contract  is  set  forth  as  the  foundation  of  the  plaintifTs 
claim,  a  counter-claim  of  a  money  judgment  against  the  plaintiff 
for  his  breach  or  non-performance  of  any  stipulations  of  tiie  same 
agreement,  or  for  his  fraud  in  procuring  the  same  to  be  entered 
into,  is  admissible.  The  following  examples  will  illustrate  this 
proposition.^    In  an  action  for  rent  brought  by  the  lessor  or  bjr 

1  The  following  recent  decisions  give  Ohio  St.  550 ;  Hade  v.  McVay,  SI  id  SI ; 

examples    and   illustrations  of   coonter-  Fraker  v.  Callam,  24  Kan.  679. 
claims  arising  oat  of  the  contract,  etc:         '  QMack  v.  SneU  (1S93),  140  N.  T. 

More  V.  Rand,  60  N.  T.  208,  214 ;  King  v.  193,  35  N.  E.  493 ;  Rood  v.  Taft  (1896), 

Knapp,  59  id.  460;  Boyd  v.  Schlesinger,  94   Wis.  380,  69  N.    W.  183;  Smith  r. 

59  id.  301,  305  (action  to  cancel  a  contract  Boilding  Ass'n  (1896),  119  N.  C.  257,  !6 

for  the  sale  of   land   by  plaintiff  to  de-  S.  E.  401 ;  Knhn  v.  Sol.  Hearenrich  Co 

fendant,  as  a  doad  upon  plaintiff's  title,  (1902),  115  Wis.  447,  91  N.  W.  994. 
counter-claim  for  the  specific  performance  Where  lessees  enter  into  aad  retail 

of  the  contract);    Howard  v,  Johnston,  possession  of  the  rented  premises  oader  ■ 

82  id.  271 ;  Nat.  Bk.  of  Anburn  v.  Lewis,  covenant  in  the  lease  that  the  laodlard 

81  id.  15;  Cook  v,  Jenkins,  79  id.  575;  wiU  make  improrements,  which  he  &ib  to 

Levy  V.  Loeb,  85  id.  365 ;  Read  v.  Decker,  do,  the  lessees,  when  soed  for  the  rest. 

5  Ilun,  646 ;  Morgan  v.  Smith,  5  id.  220 ;  may  recoup  the  damagee  resoiting  from 

Elwell  V.  Skiddy,  8  id.    73 ;    Nichols   r.  sach  breach  of  the  covenant,  or  set  up 

Townsend,  7  id.  375  ;   Griffin   v.  Moore,  the  resalting  damages  as  a  connto-daiB- 

52  Ind.  295;  McMahan  t;.  Spinning,  51  id.  Such  connter-daim  arises  out  of  the  eoo- 

187 ;  Hinkle  v.  Margemm,  50  id.    240 ;  tract  sned  npon  as  the  foundation  of  tke 

Black  V.  Elmer,  54  id.  544 ;  Morrison  v,  landlord's  dalm,  and  is  connected  with 

Kramer,  58  id.  38 ;  Howe  Machine  Co.  o.  the  subject  of  the  action :  Pioneer  ftttt 

Reber,  66  id.  489 ;  Merrill  v.  Nightingale,  Co.  v.  Hutchinson  (1S96),  63  MiBB.481. 

39  Wis.  247 ;  BonneU  u.  Jacobs,  36  id.  59 ;  65  N.  W.  938. 

Croamger  t^.  Parze,  48  id.  229;  Calebs.  Matney  v.  Ferrill  (1897),  100  Kj.3Sl. 

Morgan,  83  N.  C.  211 ;  Craig  v,  Heis,  30  38  S.  W.  494:  Where  a  wife,  tlinwgfa  ber 
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the  grantee  of  the  reversion  against  the  lessee  or  an  assignee  of 
the  term,  where  the  lease  contains  a  covenant  to  repair  on  the 
part  of  the  landlord,  damages  sustained  by  the  defendant  from  a 
breach  of  this  covenant  may  be  alleged,  and  recovered  as  a  coun- 
ter-claim.    The  damages  in  one  such  case,  where  the  demised 
premises  were  a  hotel,  were  held  to  be  the  sum  paid  by  the  defend- 
ant for  making  the  necessary  repairs,  together  with  the  amount 
of  loss  occasioned  by  the  inability  to  use  certain  rooms  in  the 
hotel  while  they  were  out  of  repair.^    In  an  action  by  the  buyer 
against  the  seller  to  recover  damages  for  the  non-delivery  of 
goods  bargained  and  sold,  the  latter  may  counter-claim  the  un- 
paid price  of  that  part  of  the  goods  already  deUvered  under  the 
contract.^    When  sued  for  the  price  of  two  articles  sold  imder 
one  agreement,  the  defendant  may  set  up  and  recover  damages 
resulting  from  the  fraudulent  representations  of  the  plaintiff  in 
respect  to  one  of  them,  even  though  such  damages  exceed  in 
amount  the  whole  price  agreed  to  be  paid  for  both.^    A  person 
having  sold  his  business  and  good-will  at  a  certain  price,  and  hav- 
ing covenanted  in  the  same  agreement  not  to  engage  therein  at 
the  same  place,  and  the  damages  for  a  breach  of  this  covenant 
having  been  liquidated  and  fixed  at  a  specified  sum,  in  an  action 
brought  by  the  vendee  to  recover  this  amount  of  liquidated  dam- 

hasband  aa  agent,  made  false  and  fraud-  51  Pac.  664 :  A  tenant  may  set  up  a  conn- 

nlent  representations  in  the  sale  of  a  tract  ter-claim  for  breach  of  the  implied  cov- 

of  land  with  reference  to  a  rein  of  coal  enant  for  qniet  enjojinent,  in  an  action 

thereon,  and  its  location,  thickness  and  brought  by  the  landlord  for  rent,  where 

quality,  which  induced  the  purchaser  to  the  landlord  has  disturbed  the  tenant  in 

buy  the  land,  and  the  wife  caused  such  his  possession.    See  also  Hunter  v.  Hatha- 

false  representations  to  be  made  and  knew  way  (1900),  108  Wis.  620,  84  N.  W.  996  ; 

they  were  nntrae,  in  an  action  to  enforce  Hlsly  v.  Grayson  (1898),  105  la.  685,  75 

a  vendor's  lien  for  deferred  payments,  the  N.  W.  518;  Frederick  o.  Daniels  (1902), 

defendant  may  set  off  the  damage  he  has  74  Conn.  710,  52  Atl.  414.^ 

sustained  by  reason  of  such  false  repre-  *  Leavenworth    t;.  Packer,    52    Barb, 

sentations  against  the  purchase  price.  132,  136. 

Driver  r.  Salt  Lake  Gas  Co.  (1900),  '  Rawley  v.  Woodruff,  2  Lans.  419, 
22  Utah,  143,  61  Pac.  733  :  The  suing  out  and  see  Hoffa  v.  Hoffman,  33  Ind.  172, 
and  serving  of  an  injunction  prohibiting  where  damages  from  fraud  were  counter- 
defendant  from  exercising  a  right  under  claimed  in  a  foreclosure  suit.  When,  in 
the  contract  sued  on  by  plaintiff,  is  a  an  action  on  a  contract,  the  defendant  set 
breach  of  the  contract  by  plaintiff  suffi-  up  a  counter-claim  of  damages  from  the 
cient  to  form  a  basis  for  a  counter-claim  plaintiff's  fraud,  he  cannot,  at  the  trial, 
by  defendant,  and  a  counter-cbiim  setting  rely  upon  a  mistake  in  making  the  agree- 
up  such  facts  states  a  cause  of  action .^  ment :  fraud   and    mistake   are   distinct 

1  Myers  v.  Burns,  35  N.  Y.  269 ;  Cook  grounds  of  recovery  or  defence ;  and  proof 

p.  Soule,  56  N.  T.  420;  1  N.  T.  S.  C.  116  ;  of  one  cannot  be  given  when  the  other 

Benkard  v.  Babcock,  2  Robt.  175.  alone  is  pleaded :  Dudley  v.  Scranton,  57 

CHanley  v.  Banks  (1897),  6  Okla  79,  N.  T.  424,  427. 
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ages  on  the  ground  that  the  vendor  had  violated  his  agreement 
the  defendant  was  permitted  to  recover  the  unpaid  portion  of  the 
purchase  price  as  a  counter-claim.^ 

§  655.  *  779.  BzampieB  Continued.  It  is  settled  by  numerous 
decisions,  although  there  were  at  first  some  expressions  of  a  con- 
trary opinion,  that  in  an  action  to  recover  the  price  of  goods  sold 
and  deliyered,  or  bargained  and  sold,  the  purchaser's  demand  of 
damages  for  the  plaintiff's  breach  of  his  warranty  of  the  quality  of 
the  goods  may  be  pleaded  as  a  counter-claim ;  in  fact,  there  can  be 
no  simpler  and  plainer  illustration  of  a  counter-claim  arising  out  of 
the  veiy  contract  set  up  by  the  plaintiff  as  the  basis  of  his  recovery.' 
When  the  plaintiff,  who  had  been  employed  as  a  superintendent 
of  the  defendants'  manufactory  under  a  written  agreement  stipu- 
lating for  his  services  in  that  capacity  at  a  specified  salary  for  a 
year,  brought  an  action  for  his  wages,  alleging  that  he  had  been 
wrongfully  discharged,  a  counter-claim  of  damages  sustained  bj 
the  defendants  in  their  business,  through  the  negligent  and  unskil- 
ful conduct  of  the  plaintiff  in  violation  of  the  provisions  of  the 
same  contract,  was  pleaded,  and  was  fully  upheld  by  the  court^ 

damages  reBuIting  from  a  breach  of  var- 
ranty  in  recoapment.  Hayg^ood  c.  Booey 
(1894),  43  S.  C.  63,  20  S.  £.  SOS :  Where 
suit  is  brought  to  recover  wages  for  ser- 
vices  rendered  as  a  farm  hand,  the  de- 
fendant may  set  np  as  a  connter-daim  the 
damages  be  has  sustained  by  reason  of 
plaintiff's  careless  and  negligent  use  of  a 
horse  while  working  under  said  coatiact/] 

'  Lancaster,  etc  Man.  Co.  c  Colgtte. 
12  Ohio  St.  344;  Stoddard  r.  Tread  veil 
26  Cal.  294.  But  see  Barker  r.  Knicker- 
bocker Life  Ins.  Co.,  24  Wis.  630.  in  which, 
under  exactly  similar  circamatanoes,  the 
defendant's  claim  that  the  contract  should 
be  cancelled  was  refused,  on  tbegrooxMi 
that  the  facta  made  out  a  perfect  defence 
at  law ;  but  no  counter-claim  of  damages 
was  pleaded.  It  is  the  role  in  Wiacoosio 
that,  in  general,  where  the  invaliditr  of 
the  plaiutiff^s  claim  appears  in  an  activo 
at  law,  the  court  wiU  not  interfere  npoa 
a  counter-claim  to  set  it  aside  or  enjoin  it : 
S.  L.  Sheldon  Co.  v,  Mayers,  81  Wis.  627; 
Commercial  Bk.  of  Milw.  r.  Fire  Ins.  C«. 
of  Phil.  (Wis.  1893).  54  N.  W.  Rep.  109. 

Counter-claim  of  damages  for  negii> 
gence  in  carrying  out  the  prorisions  <A 
the  contract  eued  upon :   Whltelegge  r. 


1  Baker  v.  Connell,  1  Daly,  469 ;  and 
see  Ainsworth  r.  Bowen,  9  Wis.  348; 
Snow  V.  Holmes,  71  Cal.  142. 

2  Lemon  v.  Trull,  13  How.  Pr.  248; 
Warren  v.  Van  Pelt,  4  E.  D.  Smith,  202 ; 
Dounce  v.  Dow,  67  N.  Y.  16;  Love  v. 
Oldham,  22  Ind.  51 ;  French  v.  Saile, 
Stanton's  Code  (Ky.),  96;  Morehead  v, 
Halsell,  id.  96 ;  Earle  v.  Bull,  15  Cal.  421 ; 
HofEa  V.  Hoffman,  33  Ind.  1 72.  See  contra, 
Nichols  V.  Boerum,  6  Abb.  Pr.  290.  This 
case  has  been  expressly  overruled.  See 
also  Nichols  v,  Townsend,  7  Hun,  375, 
citing  Gurney  v.  Atlantic,  etc.  R.  Co.,  58 
N.  Y.  358 ;  Dounce  v.  Dow,  57  id.  16  ; 
Day  V.  Pool,  52  id.  416;  and  see  Merrill 
r.  Nightingale,  39  Wis.  247 ;  Bonnell  v. 
Jacobs,  36  id.  59 ;  Giffert  v.  West,  33  id. 
617;  Schurmeier  v.  English,  46  Minn. 
306 ;  England  v.  Thompson,  48  Minn.  539 ; 
Mass.  Loan  &  T.  Co.  v.  Welch,  47  Minn. 
183 ;  Maders  v.  Lawrence,  49  Hun,  360. 

QHeebner  v.  Shepard  (1895),  5  N.  D. 
56,  63  N.  W.  892. 

I.aney  v,  Ingalls  (1894),  5  S.  D.  183, 
58  N.  W.  572 :  Where  an  action  is  brought 
on  a  promissory  note  given  for  the  pur- 
chase price  of  a  warranted  article  of  mer- 
chandise, the  defendant  may  plead  the 
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§  656.  *  780.  Bzampies  Continaed.  I  have  collected  and  placed 
in  the  foot-note  a  number  of  additional  cases  in  >yhich  the  an- 
swers were  sustained  as  valid  counter-claims  on  the  ground  that 
they  arose  out  of  the  contract  set  forth  in  the  complaint  or  peti- 
tion ;  in  some  of  them,  however,  the  court  merely  said  that  they 
arose  either  from  the  ^  contract  or  transaction  set  forth  "  bv  the 
plaintiff,  and  did  not  distinctly  determine  which  of  these  expres- 
sions was  strictly  the  proper  one  to  be  used.^ 

II.  Cases  in  which  the  Cause  of  Action  Alleged  as  a  Counter- Claim 
arises  out  of  the  Transaction  Set  forth  in  the  Complaint  or 
Petition  as  the  Foundation  of  the  Plaintiff's  Claim, 

§  657.  *  781.  Plan  of  DlBoaMing  this  Subdivision.  I  shall  in 
this  subdivision  pursue  the  same  plan  as  in  the  last,  and  collect 

De  Witt,  12  Daly,  319  (action  for  serrices  (action  to  recover  earnest  money  paid  on 

by  attorney) ;    Schweickhart   v.  Staewe,  a  contract  for  purchase  of  land,  counter- 

71  Wis.  1 ;  Mnth  v.  Frost,  75  Wis.  166;  claim  for  specific  performance);  King  v. 

Black  Riv.   Imp.   Co.   v.   Holway  (Wis.  Enapp,  59  N.  Y.  462  (same) ;  Pattou  v. 

1893),  55  N.  W.  Rep.  418;   Aoltman  v.  Royal  Baking  Powder  Co.,  114  N.  T.  1 ; 

Case,  68  Wis.  612;  McGregor  v.  Anld  Smith  v.  Wall,  12  Col.  363;   Seaman  i>. 

(Wis.  1892),  53  N.  W.  Rep.  845;  Harlan  Slater,  49  Fed.  Rep.  37  ;  Thomson  v.  San- 

17.  St.  Panl,  M.  &  M.  R.  Co.,  31  Minn.  427 ;  ders,  1 18  N.  Y*  252  (counter-claim  of  dam- 

Zigler  i;.  McClellan,  15  Ore.  499;  Empire  ages  for  plaintiff's  fraud  in  procaring  the 

Transp.  Co.  v.  Boggiano,  52  Mo.  294.  contract) ;   More  v.  Rand,  60  N.  Y.  208 

[Punteney-Mitchell  Mfg.  Co.  v.  North-  (same).    See  McKegney  v,  Widekind,  6 

walliCo.  (1902),  —  Neb.  — ,  91  N.  W.  863 ;  Bnsb,  107,  as  to  the  extent  of  the  relief 

McCormick  Harvesting  Mach.  Co.  v.  Gas-  which  may  be  granted  to  the  defendant 

tafson  (1898),  54  Neb.  276,  74  N.  W.  576;  in  a  legal  action,  and  when  the  contract 

Parry  Mfg.  Co.  v.  Tobin  (1900),  106  Wis.  must  be  reformed  by  an   equitable  pro- 

286,  82  N.  W.  154 ;  Mallory  Commission  ceeding.     For  examples  of  valid  coun- 

Co.  V.  Elwood  (1903),  120la.  632,  95N.  W.  teivdaims  where  the  defendant  had  an 

176;  Hobbe  v.  Bland  (1899),  124  N.  C.  election  to  sue  for  a  tort  or  on  contract, 

284,  32  S.  £.  683.^  see  Gordon  v.  Bruner,  49  Mo.  570 ;  Tiusley 

1  Racine  Cy.  Bk.  i;.  Keep.  13  Wis.  209;  v.  Tinsley,   15  B.  Mon.  454;  Norden  v, 

Butler  V.  Titus,  13  Wis.  429 ;  Koempel  v.  Jones,  33  Wis.  600,  604 ;  but,  per  contra, 

Shaw,  13  Minn.  488 ;  Gleadell  v.  Thomson,  see  Slay  back  t;.  Jones,  9  Ind.  470.    Dam- 

56  N.  Y.  194,  198 ;  Isham  v.  Davidson,  52  ages  resulting  to  the  defendant  from  a 

N.  Y.  237 ;   Whalon  r.  Aldrich,  8  Minn,  wrongful  issue  of  an  attachment  in  the 

346;  Mason   v.  Hey  ward,  3   Minn.  182;  action  may  be  counter-claimed,   if  such 

Dale  V,  Masters,  Stanton's  Code  (Ky.),  act  of  the  plaintiff  was  a  breach  of  the 

97 ;  Dennis  t;.  Belt,  30  Cal.  247 ;  Wilder  contract  sued  on,  Waugenheim  v.  Graham, 

V.   Boynton,    63   Barb.  547;    Burton    v.  39  Cal.  1 69, 1 76 ;  but  such  damages  cannot 

Wilkes,  66  N.  C.  604,  610 ;  Hay  v.  Short,  generally  be  recovered  by  way  of  a  conn- 

49   Mo.    139;  Scott   v.    Menasha  (Wis.  ter-claim,  Hembrock  v.  Stark,  53  Mo.  588 ; 

1893),  54  N.  W.  Rep.  263  (action  on  con-  Nolle  v,  Thompson,  3  Mete.  (Ky.)  121. 

pons,  counterclaim  for  cancellation  of  the  A  counter-claim  of  damages  firom  a  per- 

bonds  to    which   they   were    attached);  sonal  tort,  as «. ^,  a  slander,  is  impossible. 

Church    V.    Spiegelber^,    31    Fed.   Rep.  Conner  v.  Winton,  7  Ind.  523 ;  Merritt 

601 ;  Moser  t^.  Cochrane,  107   N.  Y.  35  MiUing  Co.  v.  Finlay,  110  N.  C.  411. 
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the  various  classes  of  cases  in  which  counter-claims,  legal  or 
equitable,  have  been  sustained  as  properly  arising  out  of  the 
transaction  set  forth  in  the  complaint,  and  also  those  in  which 
such  attempted  counter-claims  have  been  overruled ;  and  I  shall 
add  whatever  comments,  or  extracts  from  judicial  opinions,  seem 
necessary  to  the  clear  inference  and  statement  of  the  general 
principles  and  practical  rules  established  by  the  courts.  The 
import  of  the  term  "  transaction,"  and  of  the  phrase  ^  arising  out 
of,"  has  been  already  discussed  with  some  fulness.  Without  re- 
peating this  discussion,  the  cases  cited  will  illustrate  and  com* 
plete  it. 

§  658.  *  782.  Classification  and  Arrangement  of  Cases  to  be  cited. 
The  cases  cited  will  be  classified  and  aiTanged  into  groups  accord- 
ing to  their  nature ;  that  is,  according  to  the  relief  demanded  by 
the  respective  litigants.  The  first  of  these  classes  will  contain 
cases  in  which  the  actions  are  legal,  and  both  parties  seek  to  re- 
cover a  judgment  for  money  alone.  This  will  be  subdivided  into 
(1)  Those  in  which  the  plaintiff's  cause  of  action  and  the  defend- 
ant's counter-claim  are  inform  for  debt  or  damages  upon  contract 
express  or  implied  $  (2)  Those  in  which  the  plaintiff^s  cause  of 
action  is  in  form  for  debt  or  damages  upon  contract  express  or 
implied,  and  the  defendant's  counter-claim  is  for  damages  arising 
from  a  tort,  either  (a)  for  conversion  of  goods,  or  (ft)  for  tres- 
passes or  injuries  to  property  or  to  person,  or  (c)  for  fraud ;  (3) 
Those  in  which  the  plaintiff's  cause  of  action  is  in  form  for  dam- 
ages arising  from  a  tort,  and  the  defendant's  counter-claim  is  for 
debt  or  damages  upon  contract ;  and  (4)  Those  in  which  the  de- 
mands of  both  parties  are  for  damages  arising  from  a  tort.  The 
second  will  contain  legal  actions  in  which  the  judgment  is  other 
than  for  money;  and  the  third  will  embrace  equitable  actions. 

§  659.  *  783.  First  Class.  (1)  Where  tbe  Plaintiffs  Cause  of 
Action  and  the  Defendant's  Coanter-Claim  are  in  Form  Debt  or  Dam- 
ages upon  Contract  Express  or  Implied.  A  complsunt  allied  that 
the  defendant  had  in  his  possession  1115,  of  which  two  thirds  be- 
longed to  the  plaintiff,  and  was  received  by  the  defendant  to  his 
use,  and  demanded  judgment  therefor ;  the  answer,  besides  a  de- 
fence of  denial,  stated  by  way  of  counter-claim  that  the  plaintiff 
had  himself  in  fact  received  all  the  money  in  question  ($115) : 
that  one  third  thereof  belonged  to  the  defendant,  and  was  received 
by  the  plaintiff  to  the  defendant's  use,  and  prayed  judgment  for 
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such  sum.  This  answer  was  adjudged  to  be  a  proper  counter- 
claim arising  out  of  the  transaction  set  forth  in  the  complaint ;  and 
the  plaintiff  having  failed  to  reply,  the  allegations  thereof  were 
admitted.^  Several  of  the  decisions  quoted  in  the  last  preceding 
subdivision  may  also  be  regarded  as  examples  of  the  class  de- 
scribed under  the  present  head;  the  contract  set  forth  by  the 
plaintiff  might  be  considered  a  '^  transaction.'*  Their  facts  need 
not  be  repeated,  and  their  titles  will  be  found  in  the  foot-note.^ 

§  660.  *  784.  (2)  Cases  in  whioh  the  Plaintiffs  Cause  of  Action 
la  upon  Contract,  and  the  Defendant's  Connter-Claim  is  for  Damages 
Arising  from  a  Tort.  No  little  conflict  will  be  found  among  the 
decisions  which  are  embraced  within  this  group.  The  judges 
have  been  constantly  influenced  by  the  established  doctrine  of 
the  former  procedure,  which  excluded  without  exception  any  set- 
off or  recoupment  or  cross-demand  that  did  not  spring  from  con- 
tract.^   Some  have  gone  to  the  length  of  holding  that  a  cause  of 

^  Clinton  o.  Eddy,  I  Lans.  61.    In  an  Kj.^,  69S.  W.  757.    See  also  Griswoldi;. 

action  upon    a   note,  the  defendant  was  Pieratt  (1895),  110  Cal.  259,  42  Fac.  821.3 
not  permitted  to   recover  back  usurious         '  Racine  Cy.  Bank   v.  Keep,  13  Wis. 

interest  paid   by  him  to  the  plaintiff  on  209 ;  Butler  v.  Titus,  13  Wis.  429 ;  Koem- 

former  loans  as  a  counter-claim,  because  pel  i^.  Shaw.   13  Minn.   488;  Whalon  v. 

the  demand  did  not  arise  out  of  the  same  Aldrich,  8  Minn.  346  ;  Mason  v.  Hey  ward, 

transaction;   nor  as  a  set-off,  because  it  3  Minn.  182;  Dale  v.  Masters,  Stanton's 

did  not  arise  on  contract,  Smead  o.  Chris-  Code  (Ky.),  97  ;  McKegney  v.  Widekind. 

field,  I  Disney,  18;  but  it  seems  a  demand  6  Bush,  107  ;  Stoddard  v,  Treadwell,  26 

to  recover  back  usurious  interest  paid  for  Cal.  294 ;  Dennis  v.  Belt,  30  Cal.  247 ;  Hay 

the  very  loan  which  is  the  basis  of  the  o.  Short,  49  Mo.  139;  Gordon  i;.  Bruner, 

action  would   be  a  valid   counter-claim,  49  Mo.  570;  Wilder  (;.  Boy nton,  63  Barb. 

Martin  v.  Pugh,  23  Wis.  184.  ^  claim  547;  McRinnon  9.  Morrison,  104  N.C  354. 
for  the  loss,  by  the  negligence  of  the         <  [Rood  v,  Taft  (1896),  *94  Wis.  380, 

holder  of  the  note,  of  certain  collateral  69  N.  W.  183;  Hunter  &.  Hathaway  (1900), 

security    for    its   payment,  is  a  proper  108  Wis.  620,  84  N.  W.  996 ;  Loomer  v. 

counter-claim.  First  Nat.  Bk.  of  Ft.  Dodge  Thomas  (1893),  38  Neb.  277,  56  N.  W. 

u.  O'Connell  (Iowa,  1892),  51  N.  W.  Rep.  973;  President,  etc.  of  Ins.  Co.  u.  Parker 

162.  (1902),  64  Neb.  411,  89  N.  W.  1040;  Young 

[Pnnteney-Mitchell  Mfg.  Co.  v.  North-  v.  Borzone  (1901),  26  Wash.  4,  66  Pac. 

wall  Co.  (1902).  —  Neb.  — ,  91  N.  W.  863;  185;  McHard  w.  Williams  (1896),  8  S.  D. 

Dowdell  V,  Carpy  (1902),  137  Cal.  333,  70  881,  66  N.  W.  930. 

Pac.  167  ;  Adams  v.  Warren  (1900),  27  In  an  action  for  the  value  of  goods, 
Col.  293,  61  Pac.  609;  Wintringham  v.  wares,  and  merchandise  sold  and  delivered, 
Hayes  (1894),  144  N.  Y.  1,  38  N.  E.  999.  and  for  servicto  rendered,  defendant  cannot 
In  an  action  by  an  administrator  to  re-  plead  as  counter-claim  a  cause  of  action 
cover  the  price  of  articles  purchased  by  for  wilfully  and  maliciously  causing  a  writ 
defendant  at  the  administrator's  sale,  of  attachment  to  issue  against  him,  where 
debts  due  the  defendant  from  the  intestate  the  facts  on  which  the  alleged  counter- 
could  not  constitute  a  counter-claim  as  claim  rests  arose  subsequent  to  and  were 
they  did  not  grow  out  of  the  same  trans-  wholly  independent  of  those  alleged  in 
action,  nor  a  set-off  because  not  mutual:  the  complaint:  Jones  t*.  Swank  (1893),  54 
Hancock  u.  Hancock's  Adm'r  (1902),—  Minn.  259,  55  N.  W.  1126.3 
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action  in  favor  of  the  defendant  resulting  from  a  tort  cannot 
possibly  arise  from  the  "  transaction  "  set  forth  by  the  plaintiff  as 
the  foundation  of  his  claim ;  others,  however,  have  given  a  mon? 
liberal  and  comprehensive  interpretation  of  the  term.^  Their  dif- 
fering views  can  best  be  seen  by  a  comparison  of  their  judicial 
opinions.  In  an  action  for  the  price  of  a  safe  sold  and  delivered 
the  defendant  pleaded  a  counter-claim,  that  the  plaintiff  had  con- 
verted to  his  own  use  a  safe,  the  property  of  the  defendant,  for 
the  value  of  which  he  demanded  judgment.*  The  Common  Pleas 
of  New  York  City  held  that  this  answer  was  based  upon  tort ; 

^  QWaring  v.  Gaskill  (1895),  95  Ga.  action,  in  view  of  the  parties,  and  wliidi, 

731,  22  S.  E.  659 :  A  note  was  given  to  at  the  time  the  oontiacc  was  made,  tbej 

plaintiff  by  the  defendant  as  drawer,  with  could  have  intended  might,  in  some  evest, 

certain  shares  of  stock  as  collateral,  nnder  give  one  party  a  claim  against  the  other 

the  agreement  that  the  collateral  shonld  for  compliance  or  non-compliance  with  its 

not  be  sold  unless  ten  days'  notice  was  provisions.'    Conner  v.  Winton,  7  Ind.  523 

given  to  the  defendant.     The  stock  was  A  tort  cannot  be  regarded  as  gioviuc 

sold  without   the  required   notice  being  out  of  or  connected  with  contract,  withia 

given,  and  did  not  bring  the  amount  of  the  meaning  of  the  statute,  simjdj  becaoae 

the  note.    In  an  action  on  the  note  the  the  contract   had    suggested    it,  or  was 

court  held  that  defendant  might  plead  remotely  an  incident  to  it." 
in  recoupment  the  damages  occasioned  by         *  [Carson's    Executors    v.  BocksCaff 

the  conversion.    Yet  the  Georgia  statute  (1898),  57  Neb.  262,  77  N.  W.  670:  *A 

defines  recoupment  as  based  only  upon  debtor,  when  sued  by  his  creditor,  nav 

cross-obligations  or  independent  covenants  plead  as  a  counter-claim  or  set-ofl,  the 

arising  under  the  same  contract.    But  see  actual  value  of  any  coUatezml  eectrnty 

Mashburn  v,  Inman  (1895).  97  Ga.  396,  which  the  creditor  has  converted  to  hat 

where  the  court  said:  "This  case  falls  own  use  or  the  value  of  any  ooUateia] 

within  the  general  rule,  that,  to  an  action  security  which  he  has  released,  diasipsted, 

sounding  in  contract,  the  defendant  can-  or  diverted  from  the  purpose  for  which  be 

not  plead   as  a  set-off  a  claim  arising  held  it."* 
ex  delicto."    *  Braithwaite  v.  Akin   (1893).  3  N.  D. 

In  Hecht  v.  Snook  (1902),  lU  Ga.  921,  365, 56  N.  W.  133 :  Plaintiffs  [interreoon] 

41  S.  E.  74,  the  court  said :  "  There  is  owned  certain  claims  in  a  steamboat,  which 

nothing  in  the  statutes  of  this  State  which  was  about  to  be  sold  under  jodidal  order 

authorizes  a  defendant  in  a  suit  at  law  to  so  as  to  deprive  them  of  their  daxBi. 

set  off,  as  a  matter  of  legal  defence  to  a  To  protect  themselves  they  arranged  with 

suit  on  a  contract,  damages  arising  from  defendant  that  they  would  furnish  part  o( 

a  tort  committed  by  the  plaintiff ;  or  to  the  funds  necessary  to  purchase  the  bast 

set  off,  in  a  suit  for  damages  arising  from  at  the  judicial  sale,  that  defeadaat  shooU 

the  commission  of  a  tort  by  the  defendant,  attend  the  sale  and  buy  the  boat,  that  th« 

a  claim  growing  out  of  a  contract  between  claims  of  plaintiffs  and  their  advanceaieiti 

the  plaintiff  and  the  defendant."  should  be  paid  out  of  the  earnings  of  the 

Blue  V.  Capital  Nat.  Bank  (1896),  145  boat,  the  boat  being  managed  by  dcfeai- 

Ind.  518,  43  N.  E.  655:  J  "Can  slander  ant.    Held  that  a  counter-claim  baaed  on 

be  the  subject  of  a  counter-claim  in  an  the  conversion  of  the  boat  by  plaintiffs^  ia 

action  upon  a  promissory  note  for  bor-  an  action  for  an  accounting,  was  improper 

rowed  money  ?    In  our  judgment  it  can-  and  did  not  arise  out  of  the  oootract  or 

not.  .   .   .   '  A  counter-claim  is  that  which  transaction  set  forth  in  the  interreoor't 

might  have  arisen  out  of,  or  could  have  complaint^ 
some  connection  with,  the  original  trans- 
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that  the  defendant  had  not  so  framed  it  as  to  waive  the  wrong 
and  sue  upon  an  implied  promise  for  the  price,  and  that  the 
pleading  was  not  a  proper  counter-claim.  Having  thus  fully 
disposed  of  the  issues,  the  court  went  on  to  declare  that  if  the 
defendant  might  waive  the  tort  and  bring  suit  in  form  for  the 
price,  the  demand  would  not  be  a  valid  counter-claim,  because 
the  cause  of  action  would  not  arise  upon  conti^act ;  ^  and  upon  a 
complaint  for  the  price  of  goods  sold  and  delivered,  the  Superior 
Court  of  New  York  City  rejected  a  counter-claim  for  the  wrong- 
ful conversion  by  the  plaintiff  of  other  goods  belonging  to  the 
defendant.^  No  allusion  was  made  in  the  latter  decision  to  the 
doctrine  of  election  of  remedies  between  an  action  for  the  tort, 
and  one  in  form  upon  contract ;  and  in  neither  of  the  cases  could 
it  be  pretended  that  the  defendant's  demand,  in  whatever  shape 
it  might  be  put,  arose  out  of  the  transaction  stated  by .  the  plain- 
tiff. On  the  other  hand,  when,  in  a  suit  upon  a  promissory  note, 
the  defendant  pleaded  as  a  counter-claim  that  he  had  pledged 
certain  stocks  with  the  plaintiff  as  security  for  the  debt ;  that  the 
latter  had  wrongfully  sold  them,  and  prayed  judgment  for  their 
value,  —  the  Supreme  Court  of  Wisconsin,  in  reversing  a  judg- 
ment for  the  plaintiff  rendered  on  the  trial,  assumed  that  the  facts 
constituted  a  good  counter-claim.^ 

§  661.  *  785.  Damages,  from  TreapasseB,  Nois'ances,  NegUgencea, 
and  the  Like.  In  an  action  by  the  lessor  for  rent,  an  answer, 
which  stated  that  during  the  continuance  of  the  term  the  plaintiff 
erected  an  oven,  furnace,  and  other  apparatus  for  a  bakery  under 
the  store  demised  to  and  occupied  by  the  defendant,  and  by  the 
use  thereof  had  filled  the  premises  with  smoke,  soot,  and  steam, 
and  had  injured  the  defendant's  goods,  and  demanded  judgment 
for  the  damages  so  caused,  was  treated  as  a  valid  counter-claim 
by  the  New  York  Superior  Court*     But  in  a  similar  action  the 


1  Piser  V,  Stearns,  1  Hilt.  86. 

*  Kartz  V.  McGaire,  5  Doer,  660.  See 
also  Steinhart  v.  Pitcher,  20  Minn.  102; 
Street  v.  Bryan,  65  N.  C.  619,  actions 
on  contracts  in  which  counter-claims  of 
damages  arising  from  unconnected  torts 
were  rejected. 

>  Ainsworth  v.  Bowen,  9  Wis.  348; 
8.  p.,  Cass  V.  Higenbotam,  100  N.  Y.  248 ; 
Weston  V.  Turver  (Snpr.  Ct.,  Gen.  Term, 
1888),  17  N.  Y.  St  Rep.  502. 


«  Ayres  v.  O'Farrell,  4  Robt.  668 ;  10 
Bosw.  143.  When  the  cause  was  first 
before  it,  the  court  held  that  by  replying 
the  plaintifT  had  waived  all  objection ;  on 
the  second  appeal,  the  counter-claim  was 
more  definitely  approved. 

[^Knhn  r.  Sol:  Heavenrich  Co.  (1902), 
115  Wis.  447, 91  N.  W.  994;  Hawley  Bros. 
Hardware  Co.  v.  Brownstone  (1899),  123 
Cal.  643,  56  Pac.  468-3 
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New  York  Common  Pleas  rejected  a  counter-claim  which  alleged 
that  at  the  time  of  the  letting  mentioned  in  the  complaint  the 
plaintiff  leased  other  premises  to  the  defendant,  and  that  he  had 
before  the  commencement  of  this  suit  wrongfully  broken  into  said 
premises  and  taken  therefrom  certain  chattels  of  the  defendant, 
which  he  had  injured,  destroyed,  or  lost,  and  prayed  judgment 
for  the  value  of  the  goods  so  taken.  The  court  declared  that 
this  cause  of  action  clearly  did  not  arise  out  of  the  contract  or 
transaction  set  forth  in  the  complaint,  nor  was  it  connected  with 
the  subject  of  the  action :  it  was  a  naked  and  independent  act  of 
trespass.^ 

§  662.  *  786.  Same  Subjeot.  Similar  decisions  have  been  made 
in  other  actions  than  those  for  the  recovery  of  rent*  In  a  suit 
upon  a  note  given  for  the  purchase  price  of  land  conveyed  to  the 
defendants,  they  were  not  permitted  to  counter-claim  damages 
for  the  plaintiff's  wrongful  entry  upon  the  land  so  conveyed,  and 
cutting  and  carrying  away  a  growing  crop  the  title  to  which  had 
passed  by  the  deed.^  It  has,  however,  been  recently  held  by  the 
Supreme  Court  in  New  York,  that  a  cause  of  action  for  a  tort  majf 
arise  out  of  the  transaction  set  forth  by  the  plaintiff ;  and  such  a 
counter-claim  was  fully  sustained  in  an  action  on  contract*^ 


^  Drake  v.  Cockroft,  4  E.  D.  Smith,  cuuoter-daiiiui  of  damages  from 

34,  39.    See  also  Gallap  v.  Albanj  R.  Co.,  to  land  were  sustained ;  bat  a  coontef^ 

7  Lans.  471 ;  Edgerton  v.  Page,  20  N.  Y.  claim  of  damages  arinng  from  a  penooal 

281 ,  285 ;  Mayor,  etc.  of  N.  T.  v.  Parker  tort  camiot  be  sustained,  Conner  v  Win- 

Vein  Stp.  Co.,  12  Abb.  Pr.  300;  McKen-  ton,  7  Ind.  523;  Merritt  Hilling  Co.  r. 

sie  V.  Farrell,  4  Bosw.  192,  202;  Averj  Finlay,  HON.  C.  411  [[Anderson  r.  John- 

V.  Dougherty,   102    Ind.   443;  Tborp  v.  son  (1900),  106  Wis.  218.  82  N.  W.  1773. 
Philbin,  15  Daly,  155;  Bmgman  v.  Burr,         •  Wadiey  v.  Daris,  63  Barb.  50a    The 

30  Neb.  406 ;  wbich  were  all  actions  for  discussions  of  the  text  are  farther  iOns- 

rent  in  which  counterclaims  for  damages  trated    by  the    fdlowing   recent 

from  torts  of  the  lessor  were  rejected.  Brady  r.  Brennan,  25  Minn.  810  (i 

In  Littman  v.  Coulter,  23  Abb.  N.  Cas.  60,  on  contract,  counter-claim  for  coDTernoa 

however,  an  action  for  rent,  the  defendant  by  waiving  the  tort) ;  Goebel  p.  Hoagk« 

was  allowed  to  counter-claim  damages  for  26  id.  252  (action  by  a  lessor  for  rent, 

the  conversion    by  the   plaintiff  of  the  counter-claim  of  damages  for  plaintiff's 

defendant's  goods,  under  a  claim  of  lien  wrongful  trespass  on  the  premises) ;  Dev- 

thereon  for  the  rent.  ries  o.  Wanen,  82  N.  C.  356  (pliintiff 

^  Slay  back  v.  Jones,  9  Ind.  470;  and  and  defendants  were  nrtmiantB  of  lead; 

see  Humbert  r.  Brisbane,  25  S.  C.  506 ;  plaintiff  sold  his  share  to  defenduit  aad 

per  conttxij  see  Gordon  v.  Bruner,  49  Mo.  took  defendant's  bond  for  the  price;  in 

570,    571     (which    was   decided    on   the  an  action  on  the  bond,  defendant  eoold 

doctrine  of  election) ;  Tinsley  v,  Tiusley,  not  connter-daim  damages  done  to  the 

15  B.  Mon.  454,  459;  Smith  v.  Fife,  2  land  by  the  plaintiff  before  the  sdk)-; 

Neb.  10,  13 ;  Apperson's  Adm.  v.  Triplett  Harris  v.  Kivers,  53  Ind.  216  (in  actiea 

(Ky.  1890),  13  S.  W.  791 ;  in  all  which,  on  a  promissory  note,  do  set-off  far  toic 
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§  663.  *  787.  Damages  Ariaiiig  from  Fraud.  Cross-demands  for 
damages  resulting  from  fraud  will  naturally  occur,  and,  it  would 
seem,  might  be  easily  sustained.  But  there  have  been  decisions 
which  reject  even  such  counter-claims.  In  an  action  on  two 
promissory  notes,  the  defendants  —  the  makers  —  alleged  that 
they  executed  a  trust  deed  of  land  as  security  for  their  notes,  and 
proceeded  to  state  acts  of  fraud  committed  by  the  plaintiff  in  col- 
lusion with  the  trustee  in  the  deed,  by  which  the  land  was  sacri- 
ficed and  bought  in  by  the  plaintiff  at  far  less  than  its  value, 
and  prayed  judgment  for  the  damages  resulting  from  the  fraud. 
The  Supreme  Court  of  Missouri  overruled  this  counter-claim  in 
an  opinion  which  contains  many  palpable  errors,  and  which  has 
been  disregarded  by  subsequent  decisions  of  the  same  tribunal.^ 
The  Supreme  Court  of  Indiana,  however,  sustained  a  counter- 
claim in  every  way  analogous  to  the  one  just  described.*  It  would 
seem  that  little  or  no  difficulty  would  be  met  in  giving  such  a 
construction  to  the  statutory  definition  as  will  embrace  the  cases 
of  damages  resulting  from  the  plaintiff's  frauds.  If  the  action 
was  on  contract,  such  damages  formed  a  most  familiar  example 
of  the  former  **  recoupment ; "  and  it  is  only  necessary  to  extend 
that  doctrine  to  analogous  cases  in  which  a  ^  transaction  "  is  to 
be  substituted  in  place  of  a  contract. 

§  664.  *  788.  (3)  Cases  in  whioh  the  Plaintiff's  Canse  of  Action  is 
for  a  Tort  and  the  Defendant's  Coanter-Claim  is  in  Form  upon  Con- 
tract. The  examples  of  this  class  of  controversies  have  generally 
been  actions  for  the  wrongful  conversion  of  goods  in  which  the 
counter-claim  of  debt  or  damages  upon  contract  was  interposed, 
and  rested  either  upon  the  theory  that  both  demands  arose  out  of 
the  one  transaction  set  forth  by  the  plaintiff,  or  upon  the  notion 
that  the  plaintiffs  cause  of  action  might  be  regarded  as  founded 
upon  an  implied  contract,  the  tort  being  waived.  Such  an  action 
having  been  brought  in  form  for  the  conversion  of  goods,  the  an- 
swer contained  a  counter-claim  setting  up  a  liability  of  the  plain- 

poflsible);  Collier  v.  ErWn,  3  Mont  142  (1901),  157  Ind.  120,  60  N.  £.  1025:  The 

(action  on  contract,  no  counter-claim  for  mle  is  well  settled  in  this  State  that  a 

a  tort  unless  it  arose  out  of  the  same  claim  or  demand  arising  out  of  tort  cannot 

transaction,  etc.).  be  pleaded  as  a  setoff  against  a  cause  of 

^  Jones  V,  Moore,  42  Mo.  413,  per  action  arising  out  of  contract.  Abraham- 
Holmes  J.  son  V,  Lamberson  (1898),  72  Minn.  308,  75 

2  Vail  V.  Jones,  31  Ind.  467.  N.  W.  226.] 

f  Harris    v.  Randolph    County    Bank 
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tiff  as  a  stockholder  in  a  certain  manufacturing  corporation, 
averring  all  the  facts  required  by  the  statute  to  create  a  personal 
responsibility  in  him  for  a  debt  of  the  company.  This  attempted 
counter-claim  was  of  course  overruled,  as  it  had  not  the  least  con- 
nection with  the  transaction  stated  in  the  complaint,  nor  with  the 
subject  of  the  action.^  I  submit  the  following  doctrine  as  correct 
on  principle^  and  as  derived  from  a  true  interpretation  of  the 
statute.  Whenever  the  facts  are  such  that  an  election  is  given 
to  the  plaintiff  to  sue  in  form  either  for  a  tort  or  on  contract,  and 
if  he  sues  on  contract  the  defendant  may  counter-claim  damages 
for  the  breach  of  that  contract,  the  same  counter-claim  may  also 
be  interposed  when  the  suit  is  in  form  for  the  tort :  the  facts  being 
exactly  the  same  in  both  phases  of  the  action,  the  counter-claim 
would  clearly  arise  out  of  the  real  tran%action  which  was  the 
foundation  of  the  plaintiff's  demand/''  The  term  **  transaction  " 
refers  to  the  actual  facts  and  circumstances  from  which  the  rights 
result  and  which  are  averred,  and  not  to  the  mere  form  and  manner 
in  which  these  facts  are  averred.  Although  there  are  decisions 
which  repudiate  this  interpretation  of  the  codes,  and  reject  the 
liberal  rule  drawn  from  it,  I  think  the  doctrine  thus  stated  is  now 
approved  and  supported  by  the  decided  weight  of  judicial  opinion 
as  expressed  in  the  more  recent  authorities.^ 


1  Chambers  v.  Lewis,  28  N.  T.  454; 
11  Abb.  Pr.  210.  See  also  Allen  v.  Ran- 
dolph, 48  Ind.  496.  In  Scheanert  v. 
Kaehler,  23  Wis.  523,  which  was  an  action 
fur  the  conversion  of  goods,  a  coanter* 
claim  of  damages  from  the  breach  of  the 
contract  between  the  parties  out  of  which 
the  plaintiff's  cause  of  action  arose  was 
rejected,  the  court  adding  that  it  must 
also  have  been  rejected  even  had  the 
plaintiff  brought  his  suit  in  fwm  on  the 
contract,  which  he  might  have  done,  be- 
cause the  right  of  action  would  still  in 
fact  be  for  a  tort.  The  following  recent 
cases  show  that  the  courts  are  strongly 
inclined  to  hold  that  a  counter-claim  on 
contract  is  impossible  in  an  action  for  tort, 
since  the  two  could  not  in  the  nature  of 
things  arise  out  of  the  same  transaction : 
People  V.  Denison,  84  N.  Y.  372,  379; 
Smith  V.  Hall,  67  id.  48;  Humphrey  v. 
Merritt,  51  Ind.  197;  Hess  v.  Young,  59 
id.  379;  Boil  v.  Simms,  60  id.  162;  Man- 
ney  v.  Ingram,  78  N.  C.  96;  Holliday  v. 


McMillan,  83  id.  270;  Ring  v.  Ogden,  44 
Wis.  303 ;  Ferris  v.  Armstrong  Manuf. 
Co.  (Supreme,  1890),  10  N.  Y.  SnppL  750; 
Loewenberg  v.  Rosenthal,  18  Ore.  178; 
but  Sponsenberger  v.  Lemert,  23  Kans.  55, 
held  that  in  an  action  against  a  constable 
for  bis  failure  or  neglect  to  serve  process 
properly,  the  defendant's  fees  in  the  same 
case  were  a  good  set-off  or  counter-claim. 

[Harden  v.  Lang  (1900),  110  Ga.  392, 
36  S.  £.  100;  Bell  v.  Ober  &  Sons  Co. 
(1900),  111  Ga.  668,  36  S.  E.  904;  FoUen- 
dore  i;.  Follendore  (1896),  99  Ga.  71,  24 
S.  E.  407 ;  Giles  v.  Bank  of  Georgia  (1897), 
102  G^.  702, 29  S.  E.  600 ;  Britton  i;.  Ferrin 
(1902),  171  N.  Y.  235,  63  N.  E.  954; 
Hecht  V.  Snook  (1902),  114  Ga.  921,  41 
S.  E.  74.] 

*  Ritchie  v.  Hay  ward,  71  Mo.  560; 
Kamerick  v.  Castlemau,  23  Mo.  App. 
481. 

«  [Story  &  Isham  Co.  v.  Story  (1893), 
100  Cal.  30,  34  Pac.  671;  Wimmer  r. 
Simon  (1894),  9  Utah,  378,  35  Pac.  507; 
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§  665.  *789.  Same  Subject.  The  tort  complained  of  by  the 
plaintiff  may  not  be  a  conversion  of  chattels.  The  fact  that  a 
cause  of  action  upon  contract  in  favor  of  the  defendant  may  ^rise 
out  of  the  transaction  set  forth  in  the  complaint  or  petition  in  an 
action  in  form  for  damages  resulting  from  a  tort,  was  distinctly 
recognized,  and  the  doctrine  that  a  counter-claim  setting  up  such 
a  demand  should  be  admitted,  and  should  not  be  rejected  in  defer- 
ence to  notions  which  the  new  procedure  was  designed  to  sup- 
plant, was  clearly  and  cogently  enforced  by  the  Supreme  Court 
of  Indiana  in  an  opinion  from  which  I  make  a  quotation.^ 


Warren  v.  Hall  (1895).  20  Col.  508,  38 

Pac.  767. 

"  In  replevin  bj  a  lesnor  to  obtain  pos- 

8e88ion  of  his  leasee's  f  ami  tare,  aoder  a 
provision  of  the  lease  anthorizing  it  to  be 
taken  and  sold  to  satisfy  unpaid  rent,  the 
lessee  may  coanter-claim  for  damages  for 
breach  of  the  lessor's  covenant,  in  the 
same  lease,  to  keep  the  demised  premises 
in  repair,"  citing  §  *788  of  the  text: 
Collins  V.  Morrison  (1895),  91  Wis.  324, 
64  N.  W.  1000.] 

^  Judah  V.  Vincennes  Univ.  Trs.,  16  Ind. 
56,  60.  The  plaintiffs  —  trustees  of  the 
Vincennes  University  —  sne  to  recover 
the  valae  of  certain  bonds  belonging  to 
the  corporation,  received  by  the  defendant 
as  its  attorney,  and  converted  by  him  to 
his  own  ase.  He  admits  the  receipt  and 
detention  of  the  securities,  and  idleges, 
by  way  of  counterKilaim,  that  the  Univer- 
sity was  indebted  to  him  for  certain  pro* 
fessional  services,  particularly  described, 
including  his  services  in  procuring  these 
very  bonds,  among  others,  to  be  issued  to 
it  by  the  State,  and  prays  judgment  for 
the  amount  of  such  indebtedness.  In 
pronouncing  upon  the  validity  of  this 
answer  as  a  counter-claim,  the  court  say : 
*'  The  point  is,  that  the  action  is  in  form 
trover,  —  an  action  ex  delicto,  —  and  that, 
under  such  action,  the  defendant  cannot 
avail  himself  of  any  claim  which  he  may 
have  against  the  plaintiffs  for  services 
rendered,  or  money  expended,  on  their 
behalf,  even  if  it  was  in  the  recovery  of 
the  identical  property  which  is  the  sub- 
ject of  the  present  action.  We  are  clear 
that  it  was  the  intention  of  those  who 
initiated  and  inaugurated  the  present 
Code  of  Procedure  that  parties  litigant 


might,  and  perhaps  should,  determine  in 
each  suit  all  matters  in  controversy  be- 
tween them  which  could  legitimately  be 
included  therein,  keeping  in  view  their 
substantial  rights.  As  proceedings  so  dis- 
tinct as  those  were  at  law  and  in  equity 
are  no  longer  required  to  be  separated, 
but  are  now  blended  in  one  action,  we 
are  unable  to  see  any  reason  for  requiring 
two  actions  to  determine  a  controversy 
in  which  the  rights  of  each  party  are  so 
dependent  upon  the  rights  of  the  other  as 
in  the  case  at  bar.  There  is  most  surely 
an  equitable  view  of  this  question,  as  pre- 
sented in  the  case  at  bar,  which  renders 
it  distinct  and  different  from  an  ordinary 
case  in  which  one  should  convert  the 
property  of  another,  and  then  set  up  as  a 
defence  that  the  owner  was  indebted  to 
him  for  some  other  and  distinct  transac- 
tion." See  also  Birch  u.  Hall  (Supreme, 
1888),  3  N.  T.  Suppl.  747.  The  Supreme 
Coart  of  North  Carolina  has  recently  ap- 
proved this  doctrine  in  the  most  emphatic 
and  general  manner,  holding  that  oppos- 
ing demands  on  contract  and  for  tort  may 
arise  out  of  the  same  transaction,  Bitting 
V.  Thaxton,  72  N.  C.  541,  549.  In  St. 
Louis,  F.  &  W.  R.  Co.  v.  Chenault,  36 
Kans.  51,  the  treasurer  of  the  plaintiff,  a 
railroad  company,  who  was  sued  for  the 
conversion  of  the  company's  funds,  was 
allowed  to  counter-claim  demands  against 
the  plaintiff,  in  payment  of  which  he  had 
appropriated  the  money.  In  Cow  Run 
Co.  v..Lehmer,  41  Ohio  St  384,  an  action 
for  the  conversion  of  oil  delivered  to  the 
defendant  for  storage,  the  allowance  for 
evaporation,  and  the  charges  for  storage, 
both  provided  for  by  the  contract,  were 
held  to  be  proper  subjects  for  counter- 
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§  666.  *  790.  (4)  CaBea  in  which  the  Demands  of  both  Parties  an 
for  Damages  Arising  from  Tort.  Counter-claims  of  damages  from 
torts,  when  attempted  to  be  enforced  against  causes  of  action  for 
damages  also  arising  from  other  torts,  have,  with  few  exceptions, 
been  rejected.  The  courts  have  been  inclined  to  adopt,  or  at  least 
to  assume,  a  general  principle  that  such  a  cross-demand  can  never 
arise  from  the  transaction  set  forth  by  the  plaintiff  as  the  foanda- 
tion  of  his  claim.  It  will  be  seen,  however,  that  this  doctrine  has 
not  been  universally  accepted.^  In  all  the  cases  placed  in  the 
foot-note,  the  proposed  counter-claims  were  over-ruled  on  the 
ground  that  the  cross-demands  were  for  unconnected  torts.' 
Opposed  to  this  array  of  authorities,  all  announcing  the  same 
general  doctrine,  there  are  a  few  cases  which  sustain  a  counter- 
claim of  tort  against  a  tort  under  special  circumstances.*    The 

claim.    For  a  case  in  which  sach  a  coan-  Shelly  v,  VanarsdoU,  23  Ind.  543 ;  Love- 

ter-claim  was  rejected  becauae  it  did  not  joy  v.  Robinaon,  8  Ind.  399 ;  Maodoagai] 

"  arise  out  of  the  same  transaction,"  etc.,  v.  Magnire,  35  Cal.  274, 280 ;  the  last  caw 

see  Pattison  v,  Richards,  22  Barb.  143.  See  holding  that  the  objection  is  not  removed 

the  additional    cases   cited   ante    under  by  replying  and  going  to  trial  innlriad  ol 

§  *  788.  demurring.    See,  further,  Ward  v.  Black- 

[[Smith  u.  Building  Ass'n  (1896):  119  wood,  48  Ark.  396;  Rothsehad  v.  Whit- 

K.  C.  257,  26  S.  £.  40;  Lovell  v.  Ham-  man,  132  N.  T.  472 ;  AUen  r.  Coataa,  S9 

mond  Co.  (1895),  66  Conn.  500,  34  Atl.  Minn.  46;  Heckman  v.  Swaitz,  55  Wu. 

511.;]  173 ;  Terre  Haute  &  I.  R.  Co.  r.  Pierce, 

1  [Gilbert  v.  Loberg  (1894),  86  Wis.  95  Ind.  496  ;  Keller  o.  B.F.  Goodrich  Ca, 
661,  57  N.  W.  982 :  *'  In  an  action  by  a  117  Ind.  556;  Lake  Shore  &  M.  S.  Rj.  Cou 
landlord  against  tenants  for  waste  the  v.  Van  Auken,  1  Ind.  App.  492;  Roths- 
defendants  may  counter-claim  for  the  child  v.  Whitman,  57  Hun,  135 ;  Sbeehaa 
value  of  personal  property  placed  by  them  t\  Pierce  (Supreme,  June,  1893),  23  N.  T. 
on  the  premises  during  their  tenancy,  and  Suppl.  1119  (in  an  action  of  8land»,  a 
which  the  landlord  has  converted  by  pre-  counter-claim  for  slander  not  aUowed). 
venting  its  removal."  *  Tarwater  v.  Hannibal  &  St.  Ja  R.  R., 

Renaker  v.  Smith  (1901),  109  Ky.  643,  42  Mo.  193.    In  McArthur  v.  Green  Bay, 

60  S.  W.  407:  In  an  action  to  recover  etc.  Canal  Co.,  34  Wis.  139, 146,  the  actiaa 

damages  for  trespass  and  destruction  of  was  brought  for  injuries  done  to  the  plaia- 

crops  by  defendant's  cattle,  defendant  can-  tiff's  boat  while  passing  throagh  thecaaal, 

not  plead  as  a  counter-claim  the  damages  caused  by  a  break  in  the  canal  alleged 

which  he  has  suffered  from  trespasses  by  to  have  resulted  from  defendant*a  a^gli- 

plaintiff's  cattle,    though   they    resulted  gence ;  the  defendant  set  up.  aa  a  oouaer 

from  plaintiff's  breach  of  his  agreement  claim,  that  the  break  itself  waa  canaed  by 

to  keep  up  a  portion  of  the  division  fence,  the  plaintiff's  negligence,  and  prayed  a 

as  the  claim  of  defendant  did  not  arise  judgment  for  the  damages.    Thiaocmnter 

out  of  the  same  transaction  stated  in  the  claim  was  sustained,  the  court  aarisg- 

petition.^  "  If  it  does  not  arise  out  of  the  traaaae- 

3  Askins  v.  Heams,  3  Abb.  Pr.   1 84,  tion  set  forth  in  the  complaint,  it  ceitainlT 

187;  Schnaderbeck  v.  Worth,  8  Abb.  Pr.  is  connected  with  the  anbject  of  the  ae- 

37 ;    Barhyte  v.  Hughes,  33  Barb.  320 ;  tion."    See  also  Walsh  v.  Hall,  66  N.  C 

Henry  v,  Henry,  3   Robt.    614,  17  Abb.  233,  237,  in  which  the  plaintiff  soed  to  n- 

Pr.  411 ;  Murden  v.  Priment,  1  Hilt.  75;  cover  possession  of  a  hone  which  defesd* 
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court  of  last  resort  in  Kentucky  has  even  gone  to  the  extent  of 
holding  that,  in  an  action  for  an  assault  and  battery,  a  counter-claim 
of  damages  for  an  assault  and  battery  committed  by  the  plaintiff 
at  the  same  time,  and  as  a  part  of  the  same  affray,  can  be  inter- 
posed, because  it  arises  out  of  the  same  transaction,  thus  giving 
to  that  word  a  very  broad  and  liberal  meaning."^ 

§  667.  *  791.  Second  Class.  Xiegal  AotionB  in  whloh  the  Judg- 
ment is  other  than  for  Money.  I  pass  now  to  the  consideration  of 
legal  actions  in  which  the  judgment  is  other  than  for  money ;  that 
is,  for  the  recovery  of  chattels  or  of  lands«  In  all  instances  of 
this  class,  the  question  would  present  itself,  and  would  be  the 
controlling  one,  whether  the  counter-claim  has  such  a  relation  to 
the  plaintiff's  cause  of  action  that  a  recovery  upon  it  would  defeat, 
lessen,  or  modify  the  relief  which  would  otherwise  be  obtained 
by  him.^  The  practical  question  therefore  is.  When,  if  ever,  may 
there  be  a  counter-claim  of  money  in  an  action  brought  to  recover 
possession  of  chattels  ?  In  some  exceptional  cases  such  counter- 
claims have  been  allowed,  and  in  my  opinion  properly  allowed. 
For  example,  an  answer  stating  the  circumstances  under  which 
the  goods  demanded  by  the  action  came  into  the  defendant's 
possession,  that  the  plaintiff  was  indebted  to  him  in  a  specified 

ant  had  sold  him  in  exchange  for  a  tract  coarse  of  those  events  which  most,  of  ne- 

of  land,  and  the  defendant  connter^laimed  cessitj,  be  fnlly  established  and  considered 

damages  arising  from  the  plaintiff's  fraud-  in  the  trial  of  plaintiff's  demand."    See 

nlent  representations  in  reference  to  the  also  Pelton  v.  Powell  (1897),  96  Wis.  473, 

land  so  exchanged.    This  case  certainly  71   N.  W.  887.    See  Stolze  v,  Torrison 

carries  the  doctrine  of  counterclaim  to  (1903),  —  Wia  ^,  95  N.  W.  114,  distin- 

its  extreme  limits.  gnishing  these  two  cases  and  saying  of 

^  Slone  r.  Slone,  2  Mete  (Ky.)  839>  the  former  that  it  is  "an  extreme  case." 
In  Heigel  v.  Willis  (Supreme,  1889),  3  Horton  v.  Pintchunck  (1900),  110  Ga.d55, 
N.  Y.  Suppl.  497,  an  action  for  damages  85  S.  E.  663 :  In  an  action  for  malicious 
caused  by  the  defendant's  driving  his  prosecution  defendant  may  set  off  a  cause 
wagon  against  the  wagon  of  the  plaintiff,  of  action  for  assault  and  battery,  and  if 
a  counter-claim  for  injuries  resulting  to  the  damages  for  the  latter  exceed  in 
the  person  and  property  of  the  defendant  amount  those  for  the  former,  the  defend- 
from  the  same  collision  was  held  proper,  ant  may  enter  up  judgment  for  the  ex- 
Contra  to  these  decisions,  see  several  re-  cess.  Savage  v,  Davis  (1902),  131  N.  C. 
cent  cases  presenting  similar  facts,  cited  159, 42  S.  S.  571 :  Defendant  had  plain- 
in  last  note  but  one.  tiff  arrested  and  brought  before  a  justice 

[Gutzman  v,  Clancy  (1902),  114  Wis.  of  the  peace  on  a  charge  of  having  ob- 

589,  90  N.  W.  1081 :  Holding  "that  the  tained  five  tons  of  guano  from  him.  the 

word  '  transaction/  in  the  statute  is  broad  defendant,  by  false  pretences.     Plaintiff 

enough  to  include  an  entire,  continuous  sued  defendant  for  malicious  prosecution, 

physical  encounter,  and  that,  upon  conn-  and  defendant  pleaded  the  value  of  the 

ter-claim,  defendant  may  have  recovery  for  guano  as  a  set-off.    Held  proper. 3 
his  damages  resulting  from  any  assault         ^  See  ant%t  |  *  767. 
committed  upon  him  by  plaintiff  in  the 
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amount,  that  the  chattels  were  delivered  to  him  as  a  security  for 
such  debt,  and  that  he  held  them  by  virtue  of  the  lien  thus 
created  by  the  pledge,  and  demanding  judgment  for  the  debt 
itself,  was  adjudged  a  proper  counter-claim.^  The  New  York 
Court  of  Appeals  has  also  sustained  the  counter-claim  under 
circumstances  involving  the  same  principle.'  The  result  of  these 
authorities  is,  that  a  cause  of  action  on  contract  for  money  may 
so  arise  out  of  the  transaction  which  is  the  foundation  of  the 
plaintiff's  claim  that  it  can  be  interposed  as  a  counter-claim  in  an 
action  brought  to  recover  the  possession  of  chattels.'     The  case 

1  Brown  v.  Backingham,  11  Abb.  Pr.  procure  the  insarance.    Held  proper,  as 

887  (Sp.  Term).    See  alao  Walsh  v.  HaU,  arising  ont  of  !the   contract  or  transac- 

66  N.  C.  SSd,  237 ;  WiUon  v.  Hnghes,  94  tion  set  forth  bj  plaintiff :    Minneapolis 

N.  C.  182;  bnt  see  per  contra,  Gottler  v.  Threshing  Co.  v.  Darnall  (1900)»  13  S.  D. 

Babcock.  7  Abb.  Pr.  392  (n.).     It  should  279,  83  N.  W.  266. 
be  noted  that  in  neither  of  the  North  Car-        "  In  an  action  of  replerin,  brought  by  a 

olina  cases  was  the  objection  considered,  non-resident  mortgagee,  to  recorer  posses- 

that  the  counter-claim  does  not  tend  to  sion  of  macbinerj  sold  to  defendant  and 

defeat  or  modify  the  plaintiff's  recovery.  mortgaged  to  secure  the  purchase  price, 

'  Thompson  v.  Kessel,  30  N.  T.  383,  the  defendant .  . .  may  counter-claim  dam- 

389 ;  ^r  cotUra,  see  Moffat  v.  Van  Doren,  ages  for  breach  of  warranty  of  the  goods 

4  Bosw.  609.  ;  If  the  plaintiff  sues  for  sold,  and  also  damages  in  trying  to  oper- 

damages,  as  well  as  to  recover  possession,  ate  machinery  returned  to  the  plaintiff 

the  counter-claim  is,  of  course,  proper,  and  for  which  the  mortgaged   property 

although  the  claim  of  damages  was  not  was  in  part  taken  in  exchange :  *'  Ault- 

allowed  by  the  jury;  see  ante,  §  *739;  man  Co.  v.  McDonough  (1901),  110  Wis. 

Lapham  v.  Osborne,  20  Nev.  168.    By  ex-  263,  85  N.  W.  980. 

press  provision  of  the  Iowa  Code,  §  3226,  Sections  3226  and  3245  of  the  Code  forbid 
there  can  be  no  counter-claim  in  an  action  the  allowance  of  counterclaims  in  actious 
for  the  recovery  of  specific  personal  prop-  to  recover  personal  property :  Palmer  v. 
erty.  With  respect  to  legal  counter-  Palmer  (1894),  90  la.  17,  57  N.  W.  645. 
claims  in  the  action  of  ejectment,  see  Plaintiff  brought  an  action  for  the  pos- 
Lawe  V.  Hyde,  39  Wis.  345 ;  Reed  v.  session  of  personal  property,  and  def end- 
Newton,  22  Minn.  541  ;  Haggin  v.  Clark,  ant  sought  to  set  up  a  counter-claim  for 
51  Cal.  112;  Moyle  v.  Porter,  51  id.  639;  damages  sustained  by  reason  of  the  nn- 
Whitlock  V.  Bedford,  82  Ky.  390 ;  Car-  lawful  seizure  of  said  property.  Held  not 
penter  v.  Hewel,  67  Cal.  589.  a  proper  counter-claim,  as  it  did  not  arise 

*  [Rennebaum  v.  Atkinson  (1898),  103  ont  of  the  same  cause  of  action  and  did 

Ky.  555,  45  S.  W.  874 ;  Banning  v.  Mar-  not  exist  at  the  commencement  of  the 

lean  (1894),  101  Cal.  238,  35  Pac.  772.  action.    Phippsv.  Wilson  (1899),  125  N.  C. 

Plaintiff  sold    defendant  a  threshing  106.  34  8.  E.  227. 
outfit,  and  took  back  a  chattel  mortgage         "  In  a  replevin   action    for   property 

for  a  portion  of  the  purchase  price.   Plain-  covered  by  a  chattel  mortgage  given  to 

tiff  subsequently  also  required  defendant  secure  the  payment  of  a  note  owned  by 

to  insure  the  property,  and  agreed  that  it  plaintiff,  the  defendant,  under  a  general 

would  procure  the  insurance.    The  prop-  denial,   may  show  that   plaintiff  at  the 

erty  was  subsequently  damaged  by  fire,  but  commencement  of  the  suit  was,  and  still 

no  insurance  had  been  taken  ont.  Plaintiff  is.  indebted  to  him  for  labor  in  an  amount 

brought  replevin,  and  defendant  pleaded  equal  to  the  amount  due  on  the  note : " 

as  a  counter-claim  the  loss  he  had  sus-  Davis  o.  Culver  (1899),  58  Neb.  265,  78 

tained  by  reason  of  plaintiff's  failure  to  N.  W.  504.^ 
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of  a  pecuniary  counter-claim  in  an  action  to  recover  possession  of 
lands  has  already  been  fully  discussed.^ 

§  66a  *  792.  Third  Class.  Cases  in  whioh  the  PlaintUTs  Cause 
of  Action  or  the  Defendant's  Coanter-Claim,  or  both,  are  Bqnltable  in 
their  Nature.  The  general  subject  of  equitable  counter-claims  has 
already  been  examined,  and  illustrated  by  numerous  examples. 
It  is  thoroughly  settled  as  a  fundamental  doctrine  of  the  new 
procedure  in  relation  to  pleading,  that  an  equitable  counter- 
claim may  be  interposed  to  a  legal  cause  of  action,  and  a  fortiori 
to  one  which  is  itself  equitable.  I  shall  not  repeat  the  discus- 
sion to  be  found  in  a  former  part  of  this  section,  but  shall  simply 
collect  in  the  note  a  few  examples  which  will  illustrate  the  modes 
by  which  such  species  of  cross-demands  may  arise  out  of  the  trans- 
actions set  forth  by  the  plaintiiS  in  his  complaint  or  petition.^ 

1  [Dinan  v.  Coneys  (1894),  143  N.  T.  proTeinents  haTe  been  made  bj  a  defend- 

544,38  N.  E.  715  ;  Wigmore  v.  Buell  (1897),  ant  claiming  to  hold  under  color  of  title 

116  Cal.  94,  47  Pac.  927  ;  Wilkins  t;.  Sat-  in  good  faith,  the  value  of  sncb  improve- 

tles  (1894),  114  N.  C.  550,  19  S.  E.  506;  ments  must   be  allowed   as  a  counter- 

Newland  v.  Morris  (1903),  115  Wis.  207,  claim:'*  Skelly  v.  Warren  (1903),  — S.  D. 

91  N.  W.  664.  — ,  94  N.  W.  408  (Syllabus).] 

In  ejectment  a  defendant  cannot  set  oft  ^  Sandford  v.  Trarers,  40  N.  T.  140, 
a  demand  for  improvements  to  an  amount  143  ;  Akerly  v.  Vilas,  15  Wis.  401 ;  AUen 
greater  than  the  claim  for  mesne  profltSi  v  Shackelton,  15  Ohio  St.  145,  147;  Mo- 
an d  obtain  afflrmatiye  relief  for  the  dif-  berly  i^.  Alexander,  19  Iowa,  162;  HiU 
ference.  The  setoff  can  be  used  defen-  v.  Butler,  6  Ohio  St.  207,  216;  Fobs  i^. 
sively  only:  Dudley  v.  Johnson  (1897),  Newbury,  20  Ore.  257.  The  foregoing 
102  Ga.  1,  29  S.  E.  50.  But  see  Mills  o.  were  foreclosure  suits  of  purchase-money 
Geer  (1900),  111  Ga.  275,  36  S.  E.  673,  mortgages,  in  which  the  mortgagor  coun- 
where  it  was  held  that  under  the  act  of  ter-clairoed  damages  for  the  breach  of  the 
December  21,  1897,  in  a  suit  to  recover  covenants  of  title  in  the  plaintiff*s  deeds, 
land,  the  defendant  who  has  bond  fide  or  for  the  breach  of  some  other  collateral 
possession  of  such  land  under  adverse  agreement,  or  for  the  plaintiff's  fraud; 
claim  of  title  may  plead  as  a  set-off  the  but  in  such  an  action  a  counter-claim  for 
value  of  all  permanent  improvements  a  slander  of  title  in  respect  to  the  land 
bona  fide  placed  thereon  by  himself  or  cannot  be  sustained :  Akerly  r.  Vilas,  21 
other  bond  fide  claimants  under  whom  he  Wis.  88,  109  ;  Briggs  v.  Seymour,  17  Wis. 
asserts  title.  255.    It  has  been  intimated  that   in   a 

Falck  V.  Marsh  (1894).  88  Wis  680,  mortgage  fureclosure  suit  a  counter-claim 

61  N.  W.  287  :  "  In  ejectment  the  grantee  of  debt  or  damages  on  any  contract  is 

of  a  life  tenant  by  quitclaim  deed  cannot  proper:  Briggs  v.  Seymour,  17  Wis.  255. 

counter-claim  for  the  value  of  improve-  The  following  were  actions  for  other  kinds 

ments  made  and  taxes  paid  by  him  while  of  equitable  relief :  Grimes  v.  Duzan,  32 

holding  under  such  deed,  as  against  the  Ind.  361 ;  Woodruff  v.  Garner,  27  Ind.  4 

owner  of  the  fee.    Such  a  deed  cannot  be  (actions  to  set  aside  a  deed  of  land); 

made  the  basis  of  an  adverse  holding  of  Eastman  r.  Linn,  20  Minn.  433  (to  quiet 

the  fee  in  remainder."  title) ;  Vail  v.  Jones,  31  Ind.  467 ;  Pow- 

"Comp.  Laws  Dak.  1887,  §  5455,  de-  der  v.  Bowdle  (N.  Dak.  1893),  54  N.  W. 

Clares  that,  in  an  action  for  the  recovery  of  Rep.  404   (to   qniet   title);    Grignon    v. 

real  property  upon  which  permanent  im-  Black,  76  Wis.  674  (action  to  enjoin  waste. 
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III.  Oases  in  which  the  Cause  of  Action  Alleged  by  the  Defendant 
as  a  Counter-claim  is  or  is  not  connected  with  the  Subject  of 
the  Action. 

§  669.  *  793.  References  to  Cases  already  Cited.  Little  need 
be  added  under  this  particular  head  to  what  has  been  already  said 
in  the  foregoing  subdivisions.  The  cases  cited  in  the  preliminanr 
general  discussion  contain  all  the  most  important  attempts  to 
give  a  judicial  construction  to  the  phrase  **  connected  with  the 
subject  of  the  action :  "  many  of  those  which  have  been  quoted  to 
explain  and  illustrate  the  clause  *'  arising  out  of  the  transactioD,'' 
etc.,  were  also  referred  by  the  courts  which  decided  them  to  the 
language  of  the  statutory  definition  now  under  consideration,  — 
that  is,  the  counter-claims  were  held  valid  because  they  were  **  con- 
nected with  the  subject  of  the  action/'  as  well  as  because  they 
'^  arose  out  of  the  transaction  set  forth  in  the  complaint."  Finally, 
it  may  be  said  that  each  one  of  the  cases  in  which  the  counter-claim 
was  overruled  is  an  illustration  of  a  demand  in  favor  of  the 
defendant  not  connected  with  the  subject  of  the  action.^ 

conDter-claim  to  quiet  title  to  the  pram-  44  8.  W.  357 :   In  an  actian  of  ^man 

ises);  bnt  if  the  croas-demand  does  not  elauiumfregU^htiaiBdontheban 

arise  oat  of  the  tranaaction  which  is  the  of  the  pUiotlff,  defendant  may  plead 

f oandation   of    the   p]aintifif*s   canse   of  and  also  maintain  a  oonnter-daim  for 

action,  and  is  not  connected  with  the  sab-  ages  to  the* property  daring  the  time  that 

ject  of  his  action,  it  cannot  be  a  counter-  plaintiff  was  in  possearion.    Sacb  coaater- 

claim.  Town  of  Venice  v.  Breed,  65  Barb,  claim  is  connected  with  the  sabject  of  tha 

597,  605 ;  TaUman  v.  Barnes,  54  Wis.  161.  action,  which  is  the  land  in  controrefST. 

See  recent  cases  cited  ante  ander  {  *764 ;  To  an  action  for  work  and  labor  ia 

also  in  last  note  nnder  §  *824.    [Rens-  cutting  timber  trees,  defendant  Sled  a 

bergero.Britton  (1903),  — Col.  — ,  71Pac.  coanter-daim  for  danuigea  by  reaaoii  of 

379.^  plaintiff   negligently  permitting  fire  to 

^  [President,  etc.  of  Ins.  Co.  t>.  Parker  escape  while  engaged  in  the  work   for 

(1902),  64  Neb  411,  89  N.  W.  1040;  Mc-  which  he  sues.    Held  a  proper  matter  fora 

Hard  i^.  Williams  (1896),  8  S.  D.  381,  66  coanter<laim  as  connected  with  the  aab- 

N.  W.  930;  Aultmau  Co.  v.  McDonongh  Ject-matter of  the  action:  Branch  v.  Ch^ 

(1901),  110  Wis.  263,  85  N.  W.  980;  Pio-  pell  (1896).  119  N.  C.  81,25  S.  £  783. 

neer  Press  Co.  v,  Hutchinson  (1896),  63  Plaintiff  sued  defendant   for   a  libel 

Minn.  481,  65  N.  W.  938;   Sheibley  v,  published  in  defendant's  paper.    Joatpff»> 

Dixon  County  (1901),  61   Neb.  409,  85  rious  to  the  libel  the  plaintiff,  a  atockbolder 

N.  W.  399 ;  Stolxe  o.  Torrison  (1903),  -^  of   defendant  company,  malicioosly  and 

Wis.—,  95  N.   W.  114;  Kuhn  v.  Sol.  without  probable  cause,  aa  defendant  al- 

Heavenrich  Co.  (1^02),  115  Wis.  447,  91  leged,  commenced  a  suit  for  dissolatiaa  of 

N.  W.  994;  Dugger  v.  Dempsey  (1895),  the  company,  to  the  defendant's  damage^ 

13  Wash.  396,  43  Pac.  357  ;  Barr  «.  Post  and  these  facta  4ofendant  pleaded  aa  a 

(1898),  56  Neb.  698,  77  N.  W.  123 ;  Wilcke  connter^Oaim.    Held  that  the  actkm  for 

V.  Wilcke  (1897).  102  la.  173,  71  N.  W.  malicioua  proaecntion  waa  connected  with 

201.  the  aubject  of  the  action  and  hence  a 

Still weU  V.  Duncan  (1898),  108  Ey.  59,  proper  matter  for  oosnter-claim :  doda- 
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§  670.  *  794.  Constraotion  of  the  Fbrases  "  Sabjeot  of  the  Actdon," 
"  Conneoted  with,"  and  *"  Ariaing  out  of."  The  language  of  the 
phrase  is  exceedingly  general  and  vague.     To  construe  it  requires 


nati  Daily  Tribune  Co.  v.  Brack  (1900), 
61  Ohio  St.  489,  56  N.  £.  198. 

In  an  action  on  a  judgment  the  defend- 
ant may,  by  way  of  counter-claim,  set  up 
facts  which  wonld  justify  a  court  of  equity 
in  cancelling  the  judgment  on  the  ground 
that  no  summons  was  ever  served  on  him, 
such  cause  of  action  being  connected  with 
the  subject  of  the  plaintiff's  action  ;  that 
is,  the  judgment:  Vaule  i;.  Miller  (1897), 
69  Minn.  440, 72  N.  W.  452.  In  an  action 
to  quiet  title  to  real  property,  a  cross- 
complaint  aUeging  ownership  and  demand- 
ing possession  and  damages  pleads  matters 
"  connected  with  the  cause  of  action  "  in 
the  complaint  and  constitutes  a  proper 
counter-claim :  Gillenwaters  v.  Campbell 
(1895),  142  Ind.  529,  41  N.  E.  1041. 

Plaintiff  brought  an  action  to  have  a 
mortgage  upon  certain  land  reformed. 
Defendant,  the  mortgagee,  admitted  the 
mistake  in  the  mortgage,  and  by  way  of 
counter-claim  asked  to  have  the  mortgage, 
as  reformed,  foreclosed.  As  a  second 
counter-claim  defendant  asked  to  have  a 
second  mortgage  upon  the  same  laud,  be- 
tween the  same  parties,  reformed  and 
foreclosed.  Held,  both  counter-claims  were 
proper,  the  first  as  a  cause  of  action  aris- 
ing out  of  the  contract  or  transaction  set 
forth  in  plaintifTs  complaint,  the  sec- 
ond as  connected  with  the  subject  of  the 
action :  Lahiff  v.  Hennepin  County,  etc. 
Ass'n  (1895),  61  Minn.  226,  63  N.  W. 
493. 

A  tenant  in  common,  who  had  control 
of  the  renting  of  premises  held  in  com- 
mon, was  sued  by  his  co-tenant  for  his 
share  of  the  rents,  and  the  defendant 
counter-claimed  for  damages  sustained 
by  him  because  the  plaintiff  wrongfully 
induced  lessees  of  such  premises  to  leave 
before  their  leases  expired,  thereby  caus- 
ing him  to  lose  his  share  of  rents  which 
would  have  accrued  but  for  such  inter- 
ference. The  court  sustained  the  counter- 
claim on  the  ground  that  it  was  a  demand 
connected  with  the  subject  of  the  action, 
entering  into  a  somewhat  full  discussion 
of  the  phrase  "  subject  of  the  action," 
and  holding  it  to  be  the  rent  of  the  late : 


Dale  V.  Hall  (1897),  64  Ark.  221. 41  S.  W. 
761. 

In  a  suit  to  compel  specific  perform- 
ance of  a  contract  to  convey  land,  a  de- 
fendant cannot,  by  way  of  counter-claim, 
ask  foreclosure  of  a  mortgage  on  the  same 
land  given  by  plaintiff  to  defendant.  The 
decision  turned  upon  the  question  whether 
the  two  demands  were  connected  with  the 
subject  of  the  action.  The  court  said, "  Is 
it  [the  counter-claim  asking  for  fore- 
closure] connected  with  the  subject  of  the 
action  ?  It  is  sometimes  difficult  to  de- 
termine when  a  cause  of  action  set  forth 
in  a  counter-claim  is  connected  with  the 
subject  of  the  action.  We  think,  however, 
in  this  case  that  the  cause  of  action  set  up 
in  the  counter-claim  is  a  separate  and  in- 
dependent cause  of  action,  not  connected 
with  the  cause  of  action  set  forth  in  the 
original  complaint.  The  original  action 
was  to  enforce  specific  performance  of  a 
contract  to  convey  land.  The  cross  com- 
plaint asked  a  decree  to  foreclose  a  mort- 
gage upon  the  land.  It  seems  clear  that 
there  was  no  connection  between  the  causes 
of  action."  The  opinion  proceeds  upon 
the  assumption  that  the  terms  "  cause  of 
action  "  and  *'  subject  of  the  action  "  are 
exactly  synonymous,  which  is  clearly 
erroneous.  Wood  J.,  in  his  dissenting 
opinion,  is  more  discriminating,  and  con- 
sidering the  land  itself  as  the  subject  of 
the  action  he  finds  no  reason  to  reject  the 
counter-claim :  Hays  v.  McLain  (1899),  66 
Ark.  400,  50   S.  w'.  1006. 

A  suit  was  brought  by  a  grantor  to  set 
aside  a  deed  to  city  lots  on  the  ground  of 
fraud,  and  defendant  pleaded  a  prior  fraud 
of  plaintiff  practised  upon  him  in  the  pur- 
chase by  defendant  from  a  third  person  of 
farm  lands,  for  which  defendant  conveyed 
these  city  lots.  Held,  not  a  proper  coun- 
ter-claim :  Rensberger  v.  Britton  (1903), 
—  Col.  — ,  71  Pac.  379. 

Smith  V.  Building  Ass'n  (1896),  119 
N.  C.  257,  26  S.  £.  40:  In  an  action  to 
recover  twice  the  amount  of  usurious  in- 
terest paid,  the  defendant  may  set  up  a 
counter-claim  for  the  debt  on  which  the 
intereet  was  paid,  whether  the  original 
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a  satisfactory  interpretation  of  the  terms  '^subject  of  the  action** 

and  ^'  connected  with."     It  may,  I  think,  be  regarded  as  settled 

action  be  considered  in  tort  or  contract,  the  damages  alleged  in  the  counterdtim. 

since  such  counter-claim  arises  "  oat  of  The  conrt,  after  redncing  the  ■iiiiMHiiiPiT 

the  contract  or  transaction  set  forth  in  of  damages  to  some  extent,  aiBmed  the 

the  complaint  as  the  foundation  of  the  finding  of  the  jnrj,  and  allowed  $\jW 

plaintiff's    claim,  or  is    connected  with  counterclaim,  and  decreed  foredosore  for 

the  subject  of  the  action."  the  remainder  due  upon  the  moitgafe 

First  Natl  Bank  v.  Kenn   (1901),  63  Both  parties  appealed.   "  Plaintiff  saigm 

Kan.  334,  65  Pac.  698 :  In  an  action  to  as  error  the  oyerraling  of  the  demona 

foreclose  a  mortgage  by  one  holding  it  bj  to  the  counter-claim,  and  the  redoctioo  of 

assignment  in  trust  for  certain  outstand-  the  amount  due  upon  the  mortgage  in  the 

ing   obligations,  said    mortgage    baring  amount  of  the  connter-daim.    It  k  mtts- 

been  left  in  the  hands  of  the  mortgagee  tained  by  counsel  for  plaintiff'  that  the  ds- 

to  be  cared  for  and  renewed  if  necessary,  murrer  to  the  counter-claim  should  hire 

the  assignee  of  property  (i.  e.  vendee)  been  sustained,  that  the  allowanos  of  saj 

may  counter-claim   loss   resulting    from  counter-claim  in  the  action  was  emu;  ud 

failure  of  mortgagee  or  trustee  to  notify  that  the  damages  specified  were  not  the 

insurance  company  of  transfer  of  property,  subject  of  counter-claim  within  BaL  Code, 

Dowdell  V.  Carpy  (1902),  137  Cal.  333,  §  4913."   In  disposing  of  the  question,  the 

70  Pac.   167  :  Where  a  decree  of  fore-  court  by  Rearis  C.  J.  said :  "Subd.  1  ol 

closure  was  reversed  only  as  to  certain  the  section  permits  a  oonnter-daim  '  in  ti 

property  included  in  the  mortgage,  and  action  arising  out  of  the  contract  ortnus- 

was  finally  affirmed  as  to  all  other  prop-  action  set  forth  in  the  complaint  as  the 

erty  included  therein,  the  mortgagee,  in  foundation  of  the  plaintiff's  claim,  or  coo 

an  action  for  restitution    by  the   mort-  nected  with  the  subject  of  the  actioo.' 

gagor,  mny  counter-claim  the  amount  of  The    construction    of    this   aectioa  and 

the  deficiency  judgment  against    them,  similar  language  in  other  codes  has  dm 

Such  judgment  arose  out  of  the  same  been    uniform  or  clear.    See  Pomeroy, 

transaction  and  was  connected  with  the  Remedies    &    Remedial    Rights,   {  775 

subject  of  the  action.  C*"7^II:  Ck>llier  i*.  Ervin.  3  Moot  lU 

See  First  Nat.  Bank  of  Snohomish  v.  The  general  rule  is  that  the  ttatoca  aa- 

Parker  (1902),  28  Wash.  234, 68  Pac.  756 :  thorizing  a  connter-daim  ahould  be  liber 

An  action  to  foreclose  a  mortgage  on  real  ally  construed.    It  is  said  in  28  Aid.  4 

estate,  the  complaint  being  in  the  usual  Eng.  Enc.  Iaw,   p.  396 :  '  In  aettoos  ia 

form.  The  counter-claim  was  "  that  plain-  which  either  a  contract  or  a  tiauadiaB 

tiff,  through  its  cashier  Snyder,  brought  which  is  not  a  contract,  is  set  forth  as  tha 

an  action  in  1896  for  the  possession  of  the  foundation  of  the  plaintifTs  claim,  cooa- 

mortgaged  premises  against  the  defend-  ter«laims  may  be  interpoeed  which  nsilhei 

ant,  and  in  said  action  had  a  writ  of  res-  arise  out  of  the  same  contract  nor  out  of 

titution  issued ;  that   plaintiff  thereupon  the  same  transaction,  if  they  are  coooecfied 

went  into  possession  of  the  premises,  and  with  the  subject  of  the  action.    The  wb- 

retained  such  possession  until  the  final  ject  of  an  action  is  either  the  propartv 

determination  of  the  action,  when  defend-  which  is  thereby  sought  to  be  xeoorered 

ant  was  restored  to  the  possession  of  the  or  alleged  to  be  injured,  or  a   viobted 

premises  ;  that  by  reason  of  plaintiff's  re.  right  or  the  right  to  enfoioe  or  Baiotaia 

tention  of  the  possession  of  the  mortgaged  which  the  action  ia  brooght.' 

premises  defendant  was  damaged  in  the  "It  would  seem  in  the  preeant  actioo  that 

sum  of  SI  970,  and  the  specification  of  the  virtually  the  same  partiea  are  in  eootro- 

damages  is  made.    Plaintiff  demurred  to  versy  as  were  in  the  case  of  Snyder,  who 

the   affirmative    defences    and   counter-  is  the  cashier  of  plaintiff,  against  Parker 

claim.    The  demurrer  of  the  defence  was  and  reported  in  19  Wash.  276  (53  Fac  59, 

sustained  and  that  to  the  counter-claim  67  Am.  St.  Rep.  726).    In  that  casa  the 

overruled.    A  jury  was  called  to  assess  plaintiff  claimed  the  premises  under  a  deed 
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that  the  connection  here  spoken  of  must  be  direct  and  immediate. 
At  the  same  time  it  must  be  considered  as  something  different  from 
^*  arising  out  of ;  "  in  other  words,  the  defendant's  cause  of  action 
may  be  sufficiently  ^^  connected  with  the  subject  of  the  action," 
although  it  do  not  "  arise  out  of  the  transaction."  It  can  hardly 
be  said,  however,  that  the  courts  have  definitely  settled  what  is 
a  sufficient  connection  of  itself,  when  not  so  complete  that  the 
defendant's  cause  of  action  could  also  be  said  to  arise  out  of  the 
transaction  set  forth  by  the  plaintiff ;  unfortunately,  in  nearly  all 
the  cases  where  the  judges  have  held  that  the  counter-claim  was 
connected  with  the  subject  of  the  action  according  to  the  true 
meaning  of  the  statute,  they  have  also  said  that  it  arose  out  of  the 
transaction  stated  in  the  complaint.  The  most  that  can  be  as- 
serted with  any  degree  of  assurance  is,  that  the  connection  must 
be  immediate  and  dii-ect,  and  something  that  the  parties  can  be 
assumed  to  have  contemplated  in  their  dealings  with  each  other.^ 
I  shall  merely  cite  in  the  note  a  few  cases  which  contain  a  dis- 
cussion of  the  clause,  and  serve  to  illustrate  and  explain  its  scope 
and  operation.^ 

abflolnte  in   fonn,  which,  however,  was  that  the  parties    had   in    contemplation 

adjndged  to  be  a  mortgage  and  only  a  lien  when  dealing  with  each  other."     Text 

on  the  premises.     In  the  case  at  bar  the  .  §  *  794  cited.3 

action  is  to  foreclose  a  lien  npon  the  same  ^  Ashlej  0.  MarshaU,  29  N.  T.  494  ; 
property.  It  would  seem  that,  by  the  acts  Vose  v.  Galpen,  18  Abb.  Pr.  96 ;  Xenia 
authorized  by  the  plaintiff  in  taking  and  Branch  Bk.  v.  Lee,  7  Abb.  Pr.  372 ;  2 
holding  possession  of  the  premises,  and  Bosw.  694 ;  McAdow  v.  Roes,  53  Mo.  199, 
which  were  found  to  be  injurious,  the  sub-  207  ;  Jones  v.  Moore,  42  Mo.  413 ;  McAr- 
ject-matt^r  of  the  lieu  was  damaged,  and  thnr  v.  Green  Bay  &  Miss.  Canal  Co.,  34 
that  the  defendant  is  entitled  to  such  Wis.  139,  146;  Eastman  1^.  Linn,  20  Minn, 
damages,  and  we  think  in  this  case  that  433 ;  Walsh  v.  Hall,  66  N.  C.  233,  237 
the  realty  may  properly  be  held  as  con-  Bitting  v.  Thaxton,  72  N.  C.  541,  549 
nected  with  the  subject  of  the  action.  Thompsons.  Kessel,  30  N.  T.  383,  389 
Metropolitan  T.  Co.  1;.  Tonawanda,  etc.  Vilas  v.  Mason,  25  Wis.  310,  319;  Judah 
R.  R.  Co.,  43  Hun,  521 ;  Tinsley  v.  Tinsley,  v.  Vincennes  Univ.  Trs.,  16  Ind.  56,  60 ; 
1 5  B.  Mon.  454.  Upon  the  record  here  we  Wadley  v.  Daris,  63  Barb.  500 ;  Waugen- 
are  not  disposed  to  disturb  the  finding  of  beim  v  Graham,  39  Cal.  169,  176 ;  Nolle 
the  amount  of  the  counter-claim."3  v  Thompson,  3  Mete.  (Ky.)  121.  See 
1  [Sheibley  v.  Dixon  County  (1901).  61  Glen  &  HaU  Manuf.  Co.  v.  HaU,  61  N.  T. 
Neb.  409,  85  N.  W.  399-  ''The  phrase  226,236,  where  it  was  held  that  the  subject 
'  connected  with  the  subject  of  the  action '  of  the  action  was  the  device  constituting 
should  be  construed  liberally  to  prevent  a  the  trade-mark.  See  also  Powder  v.  Bow- 
multiplicity  of  actions."  Le  Clare  v,  die  (N.  Dak.  1893),  54  N.  W.  Rep.  404; 
Thibault  (1902),  41  Ore.  601,  69  Pac.  552 :  Grange  v,  Gilbert,  44  Hun,  9 ;  Mulberger 
"The  connection  of  the  counter-claim  v.  Koenig,  62  Wis.  558  (the  "subject  of 
with  the  subject  of  the  suit,  to  render  it  the  action "  is  identical  with  the  facts 
available,  must  be  direct  and  immediate,  constituting  the  plaintiffs*  cause  of  ac- 
and  such  as  it  is  reasonable  to  assume  tion) ;    Lehmair  v.  Griswold,  40  N.   Y. 
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C.    Counter' Claims  Emhraeed  within  the  Second  Subdivision  of  Ou 

Statutory  Definition  and  Set-offs. 

§  671.  *  795«  Statutory  Provision.  Limitation  upon  the  Diacu- 
aion  herein.  The  form  of  this  provision,  as  found  in  the  codes 
which  make  up  the  first  group,  as  originally  classified  at  the 
commencement  of  this  section,  is,  ^^2.  In  an  action  arising  on 
contract,  any  other  cause  of  action  also  arising  on  contract,  and 
existing  at  the  commencement  of  the  action."  This  is  substao- 
tially  the  definition  of  ^^  set-off  "  given  in  the  codes  of  the  second 
group.  The  language  of  this  clause  plainly  includes  all  cases 
of  counter-claim  based  on  contract  when  the  plaintiff^s  cause  of 
action  is  also  on  contract.  Since,  however,  the  first  branch  of 
the  definition  covers  all  those  instances  where  the  counter-claim 
and  the  plaintiff's  right  of  action  both  spring  from  the  same  con- 
tract, the  discussion  of  this  second  subdivision  will  be  confined 
to  the  instances  in  which,  the  cause  of  action  being  on  contract, 
the  counter-claim  arises  from  a  different  contract.^  For  the 
reasons  before  given,  and  which  need  not  therefore  be  repeated, 
this  construction  of  the  two  parts  into  which  the  entire  definition 
is  divided  seems  to  me  to  be  in  conformity  with  the  plain  intent 
of  the  legislature  and  the  evident  design  of  the  statute. 

§672.  *  796.  Statute  enlarges  Former  Legal  "Set-off"  and  ii 
Broader  in  its  Operation  than  "Equitable  Set-off."  DilBoult  Qoee- 
tions  herein.  Order  of  Treatment.  In  reference  to  the  most 
important  and  controlling  requisite  of  this  provision  and  that 
defining  set-ofiF,  no  questions  of  difficulty  can  arise,  since  the 
language  itself  is  so  simple  and  direct  that  no  room  is  left  for 

Super.  Ct  100  (same) ;  Carpenter  v.  Man-  v.  Kinsman,  18  8.  C.  108  ("  rabject  of  the 

hattan  L.  Ins.  Co.,  93  N.  T.  552  (in  con-  action  "  denotes  the  pUunttiTfl  main  pri- 

version,  the  "  subject  of  the  action "  is  mary  right,  to  support  or  eofbroe  vhkb 

the  chattel  converted) ;  Adams  v.  Loo-  the  action  is  brought).    fWatts  r.  Gaatt 

mis  (Supreme,  1889),  8  N.  T.  Suppl.  17  (1894),  42  Neb.  869,  61  N.  W.  104;  Haji 

(same) ;  Revere  F.  liis.  Co.  v.  Chamber^  v,  McLain  (1899),  66  Ark.  400,  50  &  W. 

lin,  56  Iowa,  508  (in  an  action  to  cancel  1006;  Gurske  v.  Kelpin  (1901),  61  Neb. 

an  insurance  policy,  the  *'  subject  of  the  517,  85  N.  W.  557 ;  Walserr.  Wear  (1897), 

action  "  is  the  policy  itself,  and  a  cause  141  Mo.  443,  42  S.  W.  928-3 
of  action  thereon  for  loss  of  the  property         ^  [Harden  v.  Lang  (1900),  110  Ga39t 

insured  is  a  proper  counter-claim) ;  Cor-  36  S.  E.  100 ;  Bell  r.  Oben  &  Sons  Ca 

nelius  t;.  Kessel,  58  Wis.  237   (in  eject-  (1900),  111  Ga.668.36  8.  E.  904;  Joneir. 

ment,  the  '*  subject  of  the  action  "  is  the  Swank  (1893),  54  Minn.  259,  ^  N.  W.  —; 

land  in  controversy) ;  Lapham  o.  Osborne,  Conner  v.  Scott  (1897),  16  Wash.  371, 47 

20  Nev.  168  (in  replevin,  the  "  subject  of  Pac.  761 ;  Richardson  v.  Penny  (1900),  10 

the  action  "  is  the  chattel  in  controversy) ;  Okla.  32,  61  Pac.  594.3 
Humbert  v.  Brisbane,  25  S.  C.  506 ;  Sharp 
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doubt  as  to  the  construction.  If  the  plaintiff's  cause  of  action 
arises  on  contract,  any  counter-claim,  legal  or  equitable,  or  set- 
off, also  arising  on  contract,  is  admissible,  provided  the  general 
rule  heretofore  stated  is  complied  with,  that  the  relief  granted 
to  the  defendant  shall  in  some  manner  interfere  with,  lessen,  or 
modify,  if  not  destroy,  that  otherwise  obtained  by  the  plaintiff. 
This  clause  greatly  enlarges  the  scope  of  the  former  legal  '^set- 
off," for  it  admits  demands  for  unliquidated  damages  as  well  as 
for  debts  or  amounts  ascertained  and  fixed  by  the  stipulations  of 
the  parties.^  It  is  also  much  broader  in  its  operation  than  the 
"equitable  set-off,"  which  was  permitted  by  courts  of  chancery, 
for  affirmative  equitable  relief  may  be  obtained  by  the  defendant 
which  would  come  within  no  description  of  an  *'  equitable  set-off," 
as  the  term  was  formerly  understood.  So  far  as  relates  to  the 
subject-matter^  therefore,  in  all  actions  to  recover  money,  either 
debt  or  damages  arising  on  contract,  any  counter-claim  of  debt 
or  damages  arising  on  another  contract  is  valid.  When  the  relief 
asked  for  by  the  plaintiff,  or  that  demanded  by  the  defendant,  is 
equitable,  whether  the  counter-claim  is  proper  must  depend  upon 
the  nature  of  these  reliefs ;  that  is,  upon  the  fact  of  their  inter- 
fering with  each  other  so  that  one  tends  to  destroy,  or  at  least  to 
modify,  the  other.  While  there  can  be  little  or  no  difficulty, 
therefore,  in  applying  this  provision,  so  far  as  the  subject-matter 
of  the  counter-claim  is  concerned,  certain  collateral  questions  are 
presented,  either  expressly  or  impliedly,  by  the  clause,  which  are 
not  always  so  easy  of  solution.  One  of  these  is  involved  in  the 
requirement  that  the  cause  oi  action  constituting  the  counter- 
claim must  be  ^'existing  at  the  commencement  of  the  action." 
Another  is  implied  in  the  phrase  "arising  on  contract."  Can 
a  cause  of  action  be  said  to  "arise  on  contract"  when  it  results 
from  facts  which  amount  to  a  tort,  and  would  enable  the  injured 
party  to  bring  an  action  in  form  ex  delicto  ?  In  other  words,  can 
either  party  resort  to  an  election  between  two  kinds  of  proceed- 
ings, and  thus  make  his  suit  or  counter-claim  in  form  "arising 
on  contract "  so  as  to  satisfy  the  requisites  of  the  statute  ?  In 
treating  of  the  topics  thus  suggested,  I  shall,  firsts  consider 
the  general  requirement  that  the  cause  of  action  constituting  the 

1  n^beltOD  17.  Conant  (1894),  10  Wash.  (1894),  41  Neb.  149,  59  N.  W.359  ;  Bojer 
193,  38  Pac.  1013  ;  Niver  v.  Nash  (1893),  v.  Robinson  (1901),  26  Wash.  117,  66  Pac 
7  Wash.  558, 35  Pac.  380 ;  Bnrge  t;.  Gandy     1 1 9.^ 
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counter-claim  must  be  existing  at  the  commencement  of  the 
action;  aod  shall,  secondly^  collect  and  classify  the  yaiious  cases 
which  have  been  determined  by  the  courts,  and  which  famish 
examples  of  counter-claims  arising  from  different  contracts.  In 
this  review  the  question  how  far  a  party  may,  for  the  purposes 
of  complying  with  this  statute,  elect  between  an  action  for  a  toit 
and  an  action  on  contract,  will  be  answered.^ 

§  673.  *  797.  RequifliteB  of  Coimter-Clalm  under  tills  CUum  d 
the  statate.  The  codes  do  not  require  that  the  contract  ont  of 
which  the  counter-claim  arises  should  have  been  originally  made 
with  the  defendant.  The  demand  may  have  once  been  in  favor 
of  some  ,third  person,  and  by  him  assigned  to  the  defendant 
When  this  is  the  case,  the  provision  under  review,  as  fonnd  in 
most  of  the  codes,  makes  it  necessary  that  the  assignment  should 
be  fully  completed  before  the  action  is  commenced,  or  else  the 
cause  of  action  could  not  be  *^  existing  "  in  the  defendant  at  the 
^'  commencement  of  the  action."  ^  In  the  second  place,  the  right 
of  action,  which  is  the  basis  of  the  counter-claim,  must  have 
accrued  before  the  commencement  of  the  action;  the  debt  or 
damages  must  be  both  due  and  payable,  or  the  claim  for  eqai- 


^  The  foUowing  are  recent  decisions 
illustrating  this  class  of  counter-claims: 
Bathgate  v.  Haskin,  59  N.  Y.  533,  539, 
540;  Patterson  v.  Patterson,  59  id.  574, 
1  Hun,  323 ;  Taylor  v.  The  Mayor,  etc.,  82 
N.  T.  10;  Westervelt  v,  Ackley,  62  id. 
505 ;  2  Hun,  258 ;  4  T.  &  C.  444 ;  Van 
Brunt  V.  Day,  81  N.  Y.  251  ;  17  Hun,  166 ; 
Clapp  V.  Wright,  21  Hun,  240;  Wilson  v. 
Runkel,  38  W^is.  526  ;  Chapman  v.  Plum- 
mer,  36  id.  262;  Foulks  v.  Rhodes,  12 
Nev.  225;  Carver  w.  Shelly,  17  Kan.  472; 
Greer  i;.  Greer,  24  id.  102 ;  Quinn  v. 
Smith,  49  CaL  163;  Wheelock  v.  Pacific 
Pneumatic  Gas  Co.,  51  id.  223 ;  Humphrey 
V.  Merritt,  51  Ind.  197 ;  Hart  v.  Housten, 
50id.327;  Grover&  B.  Sewing  Mach.  Co. 
V.  Newby,  58  id.  570.;  Town  v.  Bringolf, 
47  Iowa,  133 ;  Tolman  v.  Johnson,  43  id. 
127. 

[Tirst  Nat.  Bank  v.  Riggins  (1899), 
124  N.  C.  534,  32  S.  E.  801  ;  Helms  v. 
Harclerode  (1902),  65  Kan.  736,  70  Pac. 
866  ;  Mercer  ».  Dyer  (1895),  15  Mont.  317, 
39  Pac.  314;  Walters  v.  Eaves  (1898),  105 
Ga.  584,  32  S.  E.  609 ;  St.  Paul,  etc.  Trust 
Co.  p.  Leek  (1894),  57  Minn.  87,  58  N.  W. 


826 ;    Sweetaer  v.  People's  Bank  (189:j. 
69  Minn.  196,  71  N.  W.  934. 

Thomas  v.  Exchange  Bank  (1896),  99 
la.  202,  68  N.  W.  780:  One  PearsoD  m 
indebted  to  a  bank  in  the  sum  of  fiooa 
He  had  on  deposit  in  said  bank  fiOUSa 
He  then  drew  drafts  upon  the  bank  ta>  tbe 
amount  of  $1195,  and  immediately  tboe- 
after  made  a  general  aaiignmenk  for  \k§ 
benefit  of  creditors.  The  bank  leanied  d 
the  assignment  before  the  drafts  wb 
presented,  and  refused  payment  for  the 
reason  that  it  wished  to  set  off  its  cbia 
against  the  deposit,  although  its  daimw 
evidenced  by  a  note  not  due.  Hdd,  tkat 
when  the  debtor  is  insolvent  a  bank  nuj 
offset  as  against  a  debt  not  doe  aoy  »■ 
which  it  may  be  owing  to  the  debtor,  na- 
less  the  account  which  it  owes  has  bea 
pledged  to  some  specific  purpose  or  is- 
pressed  with  a  troat]] 

*  Reynolds  v.  Smith,  28  Ksn.  010; 
Enter  v.  Quesse,  30  S.  C.  126;  Sksggi  r. 
Given,  29  Mo.  App.  612 ;  Todd  r.  Cn«- 
singer,  SO  Mo.  Api>.  145;  RnneO  r. 
Koonce.  104  N.  C.  237.  [Jack  r.  Hoatf 
(1896),  97  la.  17,  65  N.  W.  1009.] 
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table  relief  must  be  perfect,  so  that  a  suit  to  enforce  it  could  be 
maintained,  or  else  the  cause  of  action  would  not  be  ^'  existing  " 
in  the  defendant  at  the  time  specified  in  the  statute.^  If,  then, 
an  existing  right  of  action  is  assigned  to  the  defendant  after  the 
action  against  him  is  commenced ;  or  if  a  claim  on  contract  is 
transferred  to  him  before  that  time,  but  does  not  become  due 
and  payable  or  enforceable  until  after  the  suit  is  begun;  or, 
lastly,  if  a  claim  is  existing  in  favor  of  the  defendant  at  the 
time  the  action  is  commenced  by  virtue  of  a  contract  originally 
made  with  him,  but  does  not  become  payable  or  enforceable  until 
after  that  time,  —  in  none  of  these  cases  can  the  demand  be  set 
up  by  him  as  a  counter-claim  in  the  action.  The  answer  must 
also  allege  that  the  demand  was  existing  in  favor  of  the  defend- 
ant when  the  action  was  commenced.^  These  positions  are  fully 
sustained  by  the  decisions.^ 

^  Russell  V.  Koonce,  104  N.  C.  237;  original  bnilding   contract    without  the 

Majo  t;.  Dandge,  44  Hon,  342.    In  one  faalt  of  the  builder,  and  after  the  latter 

or  two  of  the  codes,  howerer,  it  is  suffi-  had  commenced  an  action  to  foreclose  his 

cient  that  the  demand  is  due  and  payable  mechlinic's  lien  and  had  assigned  the  lien 

when  pleaded,  if  it  was  held  by  the  de-  and  cause  of  action,  but  without  knowl- 

fendant  at  the  time  the  action  was  com-  edge  of  the  assignment,  entered  into  a 

menced.    Shannon  v.  Wilson,  19  Ind.  112.  new  contract  with  the  assignor  with  refer- 

See  also  Chapman  v.  Plummer,  36  Wis.  euce  to  the  same  subject-matter,  is  not 

262.  entitled  to  set  off  against  the  assignee  any 

*  McGuire  v.  Lamb  (Idaho,  1888),  17  damages  arising  out  of  the  assignor's 
Pac.  Rep.  749.  failure  to  perform  the  new  contract,  but  is 

*  Rice  V.  O'Connor,  10  Abb.  Pr.  362 ;  entitled  to  set  off  whatever  he  ai^uaUy 
Van  Valen  v.  Lapham,  5  Duer,  689 ;  Can-  paid  to  the  assignor  upon  the  assigned 
non  V.  Dougherty,  41  Cal.  661 ;  Rickard  claim,  after  the  assignment,  in  good  faith, 
p.  Kohl.  22  Wis.  506 ;  Newkirk  p.  Neild,  and  without  notice." 

19  Ind.  194.  If  the  demand  had  been  *'A  judgment  which  has  been  super- 
actually  transferred  to  the  defendant  by  seded  and  is  pending  for  review  in  an 
an  absolute  verbal  assignment  before  the  appellate  court  cannot  be  pleaded  as  a  set- 
commencement  of  the  action,  although  off  in  another  action  between  the  same 
the  written  assignment  of  the  same  was  parties."  **  In  the  absence  of  equitable 
executed  after  that  date,  it  can  be  used  as  considerations  a  defendant  can  only  plead 
a  counter-claim.  West  p.  Moody,  33  Iowa,  as  a  set-off  a  claim  or  judgment  upon 
137,  139;  Cottle  v.  Cole,  20  Iowa,  485;  which,  at  the  commencement  of  the  action, 
Conyngham  V.  Smith,  16  Iowa,  471.  It  is  he  might  have  maintained  an  indepen- 
held,  in  North  Carolina,  that,  if  the  conn-  dent  suit  against  the  plaintiff :  **  Spencer 
ter-claim  is  not  barred  by  the  statute  of  v.  Johnston  (1899),  58  Neb.  44,  78  N.  W. 
limitations  at  the  time  the  suit  is  com-  482.  See  also  Shabata  p.  Johnston  (1897) 
menced,  it  is  good,  although  the  statutory  53  Neb.  12,  73  N.  W.  278 ;  Jones  p.  Dris- 
time  may  have  elapsed  when  it  is  actually  coll  (1895),  46  Neb.  575,  65  N.  W.  194; 
pleaded.  Brumble  p.  Brown,  71  N.  C.  Burge  p.  Oandy  (1894),  41  Neb.  149,  59 
513,  516.  N.  W.359  ;  Momsen  r.  Noyes  (1900),  105 
[Xawrence  p.  Congregational  Church  Wis.  565,  81  N.  W.  860;  Jones  p.  Swank 
(1900),  164  N.  Y.  115,  58  N.  E.  24  :  "  An  (1893),  54  Minn.  259, 55  N.  W.  1126 ;  Bank 
owner  who  after  tLa  tt million  of  the  of  Arkansas  City  v.  Hasie  (1897),  57  Kan. 
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§  674.  *  798.  May,  bnt  need  not,  oonnter-olalm  Unliqiddated 
Damages.     Claim  for  Contribution  by  Snrety.     Pleading,      I  now 

proceed  to  inquire,  What  causes  of  action  on  contract  may  be 
counter-claimed  under  this  second  branch  of  the  definition  ?  It 
may  be  stated  as  the  universal  rule  that,  in  an  action  on  contiact 
to  recover  debt  or  unliquidated  damages,  the  defendant  may 
counter-claim  debt  or  damages  Arising  on  another  contract, 
whether  such  damages  are  unliquidated  or  ascertained.^  Bat  in 
the  absence  of  statutory  requirement  he  is  not  obliged  to  do  so; 
he  may  refrain  from  urging  his  demand  in  this  maimer,  and  may 
enforce  it  in  a  separate  action.^    A  few  early  cases  lay  down  a 

754,  48  Pac.  2S ;  St.  Lonit  Nat.  Bank  v,  from  the  negligence  of  the  bank  in  not 

Gay  (1894),  101  Cal.  286,  35  Pac.  876;  collecting  another  note  left  with  it  for eol- 

Rood  V.  Taft  (1896),  94  Wis.  880, 69  N.  W.  lection ;  Lonisville,  etc.  B.  Co.  v.  Thomp- 

183.  son,  18  B.  Mon«  735,  742,  aetkm  hj  a 

**  Under  Code  Proc.  Sec.  195,  lubd.  2>  railroad    to    recover    stock-mbecriptka, 

a  cause  of  action  which  can  be  pleaded  u  counterclaim  of  damages  from  a  breaA 

a  counter-claim,  where  it  does  not  arise  of  an  agreement  to  pay  for  land  takea  bj 

out  of   the  contract   or  transaction  set  the  railroad  ;  Williams  v  Weiting,  3  N.  Y. 

forth  in  the  complaint,  must  exist  at  the  Sup.  Ct  439,  440,  action   bj  a   Teien- 

commencement  of  the  action :  "  Conner  o.  nary  surgeon  to  reooYer  for  profenaail 

Scott  (1897),  16  Wash.  371,  47  Pac.  761.  serrices;    connter^^m,   that  defeodaat 

Kirby  v.  Jameson  (1896),  9  S.  D.  8,  67  bought  a  span  of  horses,  relying  apoa 
N.  W.  854 :  In  an  action  on  a  due  bill,  plaintiff's  knowledge  and  reoommaida> 
defendant  set  up  a  soKsalled  counter-claim  tion,  and  p-omm  to  pay  far  them  if  they 
consisting  of  an  account  bearing  date  were  not  good,  etc, — breach,  and  dam- 
subsequent  to  the  commencement  of  the  ages.  Held,  a  good  counterclaim ;  tiaft 
action,  and  there  was  no  aflSrmative  proof  plaintiff's  promise  was  binding,  the  de- 
that  it  existed  at  the  time  the  suit  was  fendant*s  prejudice  in  baying  them  being 
brought.  Held  not  a  proper  counter-  a  sufficient  consideration.  The  defeoiaat 
claim.^  need  not  set  up  his  cross-demand  as  a 

^  [Hancock V.  Hancock's  Adm'r(l 90S),  counter-claim:  see  Douglas  e.  Firat  Nat 

Ky.,  69S.  W.  757;  Nirer  ».  Nash  (1893),  Bk.  of  Hastings,  17  Minn.  85;    E]M^ 

7  Wash.  558,  35  Pac.  380 ;  Shelton  u.  Co-  son's  Adm.  r.  Herriford,  8  Bosh,  S29,  aad 

nant  (1894),  10  Wash.  193,  38  Pac.  1013,  cases  cited;  Woody  v.  Joidan,  69  N.  d 

citing  the   text;   Waller   v.    Deranleau  189,  197;  Uppfalt  v.  Woermaan,  30  Keb. 

(1903),  —Neb.  — ,  94  N.  W.  1038;  Lit-  189.    For  an  example  of  this  spedes  a< 

tie's  Adm'r  v.  City  Nat.  Bank  (1903),  —  counterclaim  or  setoff,  see  Mnllendoiec 

Ky.  — ,  74  S.  W.  699.]  Scott,  45  Ind.  113 ;  Curtis  p.  Barnes,  30 

3  Lignot  V.  Redding,  4  £.  D.  Smith,  Barb.  225,  action  for  goods  sold,  cooatBr^ 
285  ;  Schnbart  v.  Harteau,  34  Barb.  447,  claim  of  damages  from  the  broach  of  aa 
per  Ingraham  J. ;  Atwater  v.  Schenck,  9  arbitration  bond ;  Wilkeraon  r.  Fan- 
Wis.  160,  164,  per  Cole  J.,  an  action  on  a  ham,  82  Mo.  672,  action  for  rent,  coontcr- 
note,  counter-claim  of  the  amount  due  for  claim  for  improvements  under  expKsa 
the  price  of  land  sold ;  Conway  v.  Smith,  promise  of  plaintiff  to  pay  for  them ;  Mid- 
13  Wis.  125,  139,  per  Paine  J.,  counter-  land  Co.  v.  Broat  (Minn.  1892),  52  N,  W. 
claim  of  damages  for  non-performance  of  Rep.  972  (counterK^m  on  a  sutat4iiy 
a  building  contract  by  the  builder;  Bid-  bond  given  on  the  issae  of  a  writ  of  m 
well  V.  Madison,  10  Min.  13,  action  by  a  exeat).  An  action  on  an  nndertaking  to 
bank  on  a  note,  counter-claim  of  damages  obtain  an  attachment  is  aa  "  actioa  co 
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different  doctrine,  and  require  the  diEtmages  to  be  liquidated  so 
that  they  would  constitute  a  good  set-off  under  the  ancient  rules ; 
but  these  decisions  are  palpably  erroneous,  and  are  completely 
overruled.^  The  right  of  action  must  of  course  arise  out  of 
contract,  or  be  on  contract;  and  it  has  been  doubted  whether 
the  claim  for  contribution  by  one  surety  against  a  co-surety  so 
arises  from  contract  that  it  may  be  counter-claimed  in  an  action 
brought  upon  another  contract.^  This  doubt,  in  my  opinion,  is 
altogether  too  refined.  Whatever  may  have  been  the  equitable 
origin  of  the  claim  of  one  surety  against  another,  it  is  very 
well  settled  that  he  could  maintain  a  common  law  action  of 
assumpsit  to  recover  his  contributory  share.  This  shows  that  the 
law  treated  the  liability  as  one  arising  from  an  implied  promise. 
In  presenting  his  counter-claim  the  defendant  must  conform  to 
all  the  requirements  of  pleading  by  plaintiffs  in  stating  their 
causes  of  action.  All  the  facts  constituting  the  cause  of  action 
must  be  averred  in  the  same  manner  and  with  the  same  degree  of 
particularity  as  would  be  requisite  were  the  pleading  a  complaint 
or  petition.' 


contract;"  Wickham  v.  Weil  (Com.  PI. 
1892),  17  N.  T.  Suppl.  518.  It  was  held, 
howerer,  by  the  New  York  Supreme 
Coart,  General  Term,  in  Farber  v.  Mc- 
Carthy (Snpreme,  1889),  7  N.  T.  Snppl. 
613,  that  an  undertaking  to  obtain  an 
order  of  arrest  is  a  statutory  indemnity 
in  the  nature  of  penalty,  and  not  a  con- 
tract;  contra,  see  Cornell  v.  Donovan,  14 
Daly,  295.  An  action  to  collect  taxes  is 
not  an  action  on  contract;  Kansas  City 
V,  Ridenour,  84  Mo.  253 ;  Gatling  v.  Car- 
teret Cy.  Com'rs,  92  N.  C.  536  ;  Anderson 
V.  Mayfield  (Ky.  1892),  19  S.  W.  Rep.  598. 
That  the  counter-claim  or  set-off  may  be 
of  unliquidated  damages,  see  also  Parsons 
V.  Sutton,  66  N.  Y.  92 ;  Mills  o.  Carrier, 
30  S.  C.  617;  Empire  Transp.  Co.  o.  Bog- 
giano,  52  Mo.  294 ;  Morrison  v.  Lovejoy, 
6  Minn.  319,  352 ;  Gardner  v.  Risher,  35 
Ean.  93 ;  Wheelock  v.  Pacific  Pneumatic 
Gas  Co.,  51  Cal.  223. 

1  See,  e.  g,.  Evens  o.  Hall  (Cine.  Super. 
Ct.,  Sp.  T.),  1  Handy,  434.  This  construc- 
tion is  given  to  the  provision  in  Nebraska ; 
it  is  held  that  a  claim  for  unliquidated  dam- 
ages even  on  contract  cannot  be  set  off 
under  a  clause  identical  with  the  second 
subdivision  in  the  codes  of  the  first  group. 


Boyer  v.  Clark,  3  Neb.  161,  168,  169. 
The  provision  is  similarly  construed  in 
Arkansas ;  Mathews  u.  Weiler  (Ark.  1893), 
22  S.  W.  Rep.  569;  and  in  Kentucky; 
Shropshire  v,  Conrad,  2  Mete  143;  but 
the  unliquidated  claim  may  be  used  de- 
fensively, when  the  plaintiff  is  insolvent 
or  a  non-resident;  Taylor  v.  Stowell,  4 
Mete.  (Ky.)  175;  Forbes  v.  Cooper,  88 
Ky.  285;  and  see  Gamer  v.  Jones  (Ky. 
1893),  21  S.  W.  Rep.  647 ;  but  not,  when 
to  allow  it  to  be  used  would  be  to  aid  the 
defendant  in  the  execution  of  a  fraudu- 
lent design ;  Mathews  t;.  Weiler  (Ark. 
1893),  22  S.  W.  Rep.  569.  See  also  Frick 
0.  White,  57  N.  Y.  103,  ante,  in  note  to 
§  « 163. 

[Beaty  v.  Johnston  (1899),  66  Ark.  529, 
52  S.  W.  129 ;  Garner  v.  Jones  (1893),  94 
Ky.  135.  21  S.  W.  647 ;  Hnber  v.  Egner 
(1901 ),  Ky.,  61  S.  W.  353 ;  Virginia  Chem- 
ical Co.  v.  Moore  (1901),  61  S.  C.  166, 
39S.E.  346.3 

s  Schmidt  v.  Coulter,  3  Minn.  492. 

*  Holgate  V.  Broome,  8  Minn.  243,  a 
counterclaim  held  bad  because  defendant 
did  not  state  his  cause  of  action  for  goods 
sold  and  delivered  with  sufficient  fulness. 
CSee  §§  *  738,  •  748.] 
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§'  675.  *  799.  BCay  set  up  as  a  Coanter-Glaim  the  Following :  A 
Judgment  against  the  Plaintiff ;  Rights  of  Actiona  AUowed  only  by 
Statute  and  Regarded  as  Arising  on  an  Implied  Promise ;  Demand 
Ghrowing  out  of  Unsettled  Partnership  Transactions.  In  an  action 
on  an  ordinary  contract  the  defendant  may  set  up  as  a  counter- 
claim a  judgment  which  he  has  recovered  against  the  plaintiff, 
and  this  without  leave  first  obtained  from  the  court,  where  such 
leave  is  necessary  in  order  to  sue  on  the  judgment.^  The  doc- 
trine also  applies  to  those  rights  of  action  which,  although 
allowed  only  by  statute,  are  regarded  as  arising  on  an  implied 
promise,  and  under  the  old  system  would  have  been  enforced 
by  an  action  ex  contractu.  As,  for  example,  where  the  plaintiff 
sued  to  recover  back  money  lost  by  a  wager  and  paid  to  the  de- 
fendant, a  counter-claim  of  a  similar  demand  against  the  plain- 
tijS,  originally  in  favor  of  a  third  person  and  duly  assigned  to  the 
defendant,  was  sustained  by  the  New  York  Supreme  Court'  It 
is  now  established  in  opposition  to  some  of  the  earlier  decisions 
which  have  been  expressly  overruled,  that  a  demand  growing 
out  of  the  unsettled  partnership  transactions  between  the  plain- 
tiff and  defendant  may  be  pleaded  as  a  counter-claim.  It  is 
necessary,  however,  that  the  defendant  should  not  only  aver  the 
existence  of  such  unsettled  transactions  and  ask  an  accounting, 
but  allege  that  upon  such  accounting  a  balance  will  be  found  due 
him  from  the  plaintiff,  and  he  must  demand  judgment  therefor. 
Without  the  averment  of  such  a  balance,  the  counter-claim  will 
be  bad  on  demurrer.^ 


1  Wells  V.  Henshaw,  3  Bosw.  625; 
Clark  V.  Storj,  29  Barb.  295 ;  CorneU  v, 
Donoyan,  14  Dalj,  295 ;  Tajlor  v.  Root, 
4  Kejes,  335  (judgment  in  an  action  of 
Blander). 

^Sweenef  v.  Bailey  (1895),  7  S.  D. 
404,  64  N.  W.  188;  Adama  v.  Baker 
(1898),  24  Ney.  162,  55  Pac.  362 ;  Donn 
V.  Uvalde  Asphalt  Paving  (1903),  175 
N.  Y.  214,  67  N.  E.  439 ;  De  Camp  ». 
Thomson  (1899),  159  N.  Y.  444,  54  N.  E. 
11:  Pendleton  v.  Beyer  (1896),  94  Wis. 
31,  68  N.  W.  415;  Spencer  v.  Johnston 
(1899),  58  Neb.  44.  78  N.  W.  482;  City  of 
Somerset  v.  Banking  Co.  (1900),  109  Ky. 
549,  60  S.  W.  5  ;  PoweU  v.  Nolan  (1902), 
27  Wash.  318,  67  Pac.  712;  Northwestern, 
etc.  Bank  v.  Ranch  (1901),  Idaho,  66  Pac 
807;    Cleveland   v.  McCftnna  (1898),  7 


N.  D.  455,  75  N.  W.  908  ;  Long  r.  Cdlini 
(1901),  15  S.  D.  259,  88  N.  W.  671;  CoJ- 
cord  V.  Conger  (1900),  10  Okla.  458,  61 
Pac  276;  Keifer  v.  Summers  (1893),  137 
Ind.  106,  35  N.  E.  1103;  Lundberg  t. 
Davidson  (1897),  68  Minn.  328, 71  N.  W. 
71,  395;  Lindholm  v.  Itasca  Lumber  Co. 
(1896),  64  Minn.  46,  65  N.  W.  931 ;  Pnj 
V.  Life  Indemnity  Co.  (1897),  104  la.  lU. 
73  N.  W.  485;  Hier  o.  Anhenser-Basch 
Brewing  Ass'n  (1900),  60  Neb.  320.  83 
N.  W.  77 ;  Welsher  v.  Libby,  McNeil  4 
Libby  (1900),  107  Wis.  47,  82  N.  W.«M; 
Richmond  v.  Bloch  (1900),  38  Ore.  317,  CO 
Pac  388] 

<  McDongall  v.  Walling,  48  Barb  384. 

»  Hendry  v.  Hendry.  32  Ind.  349 ;  Wad- 
dell  V.  Darling,  51  N.  Y.  327.  330 ;  Clift  »• 
Korthmp,  6  Lans.  330 ;  per  cotitra,  Bin- 
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§  676.  *  800.  Counter-Clalm  against  an  Executor  de  son  tort. 
In  an  Action  by  a  Pledgor.  An  executor  de  son  tort  becomes 
liable  to  those  interested  in  the  estate  to  the  extent  of  the  value 
of  the  property  which  he  appropriated;  this  is  not  the  liability 
of  a  mere  tort-feasor  towards  the  owner  of  the  thing  injured :  it 
is  the  same  liability  which  flows  from  the  ordinary  trust  relation 
of  executor  towards  the  creditors  and  legatees,  enforceable  by 
actions  of  accounting,  etc.  It  has  been  held,  therefore,  that  such 
responsibility  of  the  plaintiff  may  be  interposed  as  a  counter- 
claim by  a  defendant  sued  on  contract,  when  he  is  a  creditor  of 
the  estate  with  which  the  plaintiff  has  wrongfully  intermeddled.^ 
An  action  by  a  pledgor  of  stocks  against  the  pledgee,  to  recover 
damages  for  their  wrongful  sale  at  private  sale  and  without  notice, 
has  been  said  to  be  on  contract  and  not  for  conversion,  and  for 
that  assigned  reason  a  counter-claim  based  upon  another  contract 
was  held  admissible.^ 


moDd  V,  Terry,  3  Lans.  186 ;  Ives  v.  Miller,  Moody,  33  Iowa,  137, 139 ;  Remington  v. 

19  Barb.  196 ;  Iliff  v.  Brazill,  27  Iowa,  131 ;  King,  1 1  Abb.  Pr.  276 ;  Williams  v.  Brown, 

Haskell  v.  Moore,  29  Cal.  437.  2    Keyes,   486 ;   Schieffelin  v.  Hawkins, 

1  McKenzie  v.   Pendleton's  Adm.,    1  1  Daly,  289 ;  Berry  r.  Brett,  6  Bosw.  627  ; 

Bosh,  164.    The  canse  of  action  accraing  Roberts  v.  Carter,  38  N.  Y.  107 ;  Miller  v, 

to  a  bank  against  its  cashier  for  wrong-  Florer,  15   Ohio   St.    149;   Stanberry  v. 

fally  permitting  an  overdraft,  is  a  canse  Smythe,  13  Ohio  St.  495 ;  Roes  v.  Johnson, 

of  action  on  contract,  namely,  the  con-  1  Handy,  388;    McCnlloagh  v.  Lewis,  1 

tract  of  employment  as  cashier ;  or  may  Disney,  564 ;  Mortland  v.  Holton,  44  Mo. 

be  treated   as   a  cause  of  action  for  a  58 ;  Jones  r.  Moore.  42  Mo.  413 ;  Lamb  v. 

breach  of  his  bond  given  for  the  faithfol  Brolaski,  38  Mo.  51 ;  Kent  v.  Rogers,  24 

performance  of  his  dnties  as  cashier ;  and  Mo.  306 ;  Brake  v.  Coming,  19  Mo.  125  ; 

hence  is  a  valid  set-off:  Board,  etc.  of  St.  Mahan  v.  Ross,  18  Mo.  121 ;  Pratt  v,  Men- 

Lonis  Pub.  Schools  v.  Broadway  Sav.  Bk.  kens,  18  Mo.  158 ;  House  v.  Marshall,  18 

Est.,  12  Mo.  App.  104,  a£3rmed  84  Mo.  56.  Mo.  368 ;  Smith  v.  Steinkamper,  16  Mo. 

As  a  general  rule,  when  a  receiver,  execu-  150;  Griffin  v.  Cox,  30  Ind.  242;  Blew  v. 

tor,  administrator,  or  trustee  sues  to  re-  Hoover,  30  Ind.  450 ;  Stilwell  v,  Chappell, 

cover  a  debt   due  to  the  estate    in    his  39  Ind.  72 ;  Grossman  v.  Lanber,  29  Ind. 

hands,  a  demand  of   the   defendant  for  618;  Lewis   v.  Sheaman,   28   Ind.    427; 

services  rendered  on  the  employment  of  Day  huff  u.  Day  huff's  Adm.,  27  Ind.  158; 

the  plaintiff  beneficial  to  the  estate  ia  a  Sayres  v,  Linkart,  25  Ind.  145 ;  King  v. 

good  counter-claim,  Davis  v.  Stover,  58  Conn,  25  Ind.  425 ;  Keightley  v.  Walls,  24 

N.  T.  473.  Ind.  205 ;  Darbon   v.  Kelley's  Adm.,  22 

s  Seaman  v.  Reeve,  15  Barb.  454.   The  Ind.  183 ;  Indianapolis  &  Cine.  R.  Co.  r. 

following  cases  give  a  construction  to  the  Ballard,  22  Ind.  448 ;  Fankboner  o.  Fank- 

language  of  the  clause  defining  "  set-off"  boner,  20  Ind.  62 ;  Shannon  v.  Wilson,  19 

as  it  is  found  in  the  second  group  of  codes:  Ind.  112;    Schoonover  i;.  Quick,  17  Ind. 

Evens  v.  Hall,  1  Handy,  434;  Smead  v.  196;  Irish  v.  Snelson,  16  Ind.  365 ;  Reilly 

Christfield,  1  Disney,  18;  Anthony  v.  Stin-  v.  Rucker,  16  Ind.  303 ;  Knoner  v.  Dick, 

son,  4  Kan.  211 ;  Collins  v.  Groseclose,  40  14  Ind.  20;  Fox  v.  Barker,  14  Ind.  309; 

Ind.  414,  416  ;  Curran  r.  Curran,  40  Ind.  Bool  u.  Watson,  13  Ind.  387;  Turner  v. 

473,  480-484,  and  cases   cited;  West  v,  Simpson,    12  Ind.   413;  Blankenship   v. 
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§  677.  *  801.  Statement  of  Bstablished  Dootrine.  Qneetton  of 
Doubt  herein.  It  may  be  regarded  as  a  doctrine  established  by 
the  overwhelming  weight  of  aathority,  that,  whenever  bj  the 
principles  of  the  law,  independent  of  t^e  new  procedure,  a  cause 
of  action  may  be  treated  as  arising  either  from  tort  or  on  con- 
tract, and  the  party  holding  the  right  may  elect  between  the 
two  kinds  of  remedial  proceeding,  and  does  in  fact  elect  to  soe 
on  contract,  the  demand  thus  determined  to  be  upon  contract 
may  be  counter-claimed  against  a  plaintiff's  cause  of  action  aris- 
ing on  another  contract,  or  when  itself  set  up  by  a  plaintiff,  it 
may  be  opposed  by  a  counter-claim  arising  out  of  another  con- 
tract.^ The  only  question  of  doubt  in  the  practical  application 
of  this  doctrine  relates  to  the  necessity  of  indicating  the  election 
in  the  pleading  itself;  or,  in  other  words,  whether  the  demand 
may  not  be  thus  used  as  a  counter-claim,  or  against  a  colmte^ 
claim,  even  though  the  pleading  contains  no  averments  showing 
the  election  to  have  been  actually  made.  While  the  courts 
have  generally  sustained  this  doctrine,  they  are  not  absolutely 
unanimous.  The  Supreme  Court  of  Minnesota  holds  that  the 
cpde  has  abolished  this  rule  and  the  right  of  electing  between  the 
different  forms  of  action  ex  contractu  and  ex  delicto;  or,  ratiier, 
has  destroyed  all  possibility  of  the  advantage  which  could  onoe 
have  been  derived  under  the  circumstances  above  mentioned 
from  such  an  election.^    This  opinion  is  based  upon  a  close 

Bogen,  ID  Ind.  333;  JohnBon  v.   Kent,  11  Cal.  93;  Nagleev.BliDtani,  SCtLSIO; 

9  Ind.  252 ;  Lovejoj  v,  Robinson,  8  Ind.  Marye  r.  Jones,  9  Cal.  335 ;  Howsid  v. 

399 ;  Woodward  i*.  Lavertj,  14  Iowa,  381 ;  Shores.  20  Cal.  277 ;  Collins  v.  Bvtler,  14 

Cook  V.  Loyell,  11  Iowa,  81 ;  Campbell  v.  Cal.  223;  Lnbert  v,  ChanTitean,  3  Ol 

Fox,  11  Iowa,  318 ;  Eyre  v.  Cook,  10  Iowa,  458 ;  Ricketson  v.  Richardson,    19  GU. 

586 ;  Stadler  v.  Parmelee,  10  Iowa,  23 ;  330;  Corwin  v.  Ward,  35  CaL  19& 
Donahue  o.  Prosser,  10  Iowa,  276 ;  Ree<1  v.  [[Central  Nat.  Bank  v.  Haseltine  (1900), 

Chabb,  9  Iowa,  178;  Sample  v.  Griffith,  155  Ma  58,  55  S.  W.  1015;  Ifomseav. 

5  Iowa,  376;  Davis  u,  Milbam,  3  Iowa,  Atkins (1900),  105  Wis.  557,81  N.W. 647.] 
163 ;  Dorsey  r.  Reese,  14  B.  Mon.  157  ;  ^  See  Noiden  v.  Jones,  83  Wis.  600.604. 

Lansdale  v,  Mitchell,    14   B.  Mon.  350;  See  Ogilvie  v.  Lightstone,  1  Dily.  129; 

Clark  v.  Finnell,  16  B.  Mon.  337;  Graham  Starr  Cash  Car  Co.  v.  Rdnhardt  (OoB. 

V.  Tilford,  Stanton's  Code,  98 ;  Thatcher  v,  PI.  1892),  20  N.  Y.  SnppL  872 ;  Bamsi  % 

Cannon,  6  Bash,  541 ;  Erersole  v.  Moore,  McMallins,  78  Mo.  260;  Green  v.  Coond 

3  Bnsh,  49;  Haddix  o,  Wilson,  3  Bosh.  (Mo.  1893),  21  S.  W.  Rep.  839;Chslli« 

523;   Miller    t^.   Gaither,  3    Bnsh,    152;  o.  Wylie,  35  Kan.  506;  Smith  v.  UcCu- 

Brown  v.  Phillips,  3  Bnsh,  656;  Taylor  v,  thy,  39  Kan.  308;  Smith  v.  ToDDg,  109 

Stowell,  4  Mete.  (Ky.)  175;  Shropshire  v.  N.  C.  224  (connteiHdaim  not  allowed, « 

Conrad,  2  id.  143 ;  Geoghegan  v.  Ditto,  plaintiff  did  not  elect  to  wsire  the  tut). 
2  id.  433;  Finnell  v.  Nesbitt,  16  B.  Mon.         *  Folsom  v.  Carli,  6  Minn.  420.    Ths 

354 ;  Naglee  v.  Palmer,  7  Cal.  543 ;  Hobbs  rule  in  Indiana  is  the  same :    Bickj  «- 

V.  Duff,  23  CaL  596 ;  Russell  p.  Conway,  Bly,  115  Ind.  232. 
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and  logical  adherence  to  the  letter  and  to  the  spirit  of  the 
code,  which  require  that  the  facU  constituting  the  cause  of 
action  should  be  averred  in  a  pleading,  and  abolish  all  forms 
of  action. 

§  678.    *  802.    lUnstrmtive  Bxamples  in  Bquitable  Aotiozui.     In 

all  the  foregoing  examples  the  actions  were  legal.  Some  illus- 
trations will  now  be  given  of  those  that  are  equitable.  Many 
species  of  equitable  actions  may  arise  on  contract  within  the 
meaning  of  the  statute,  and  equitable  remedies  may  thus  be 
obtained  as  counter-claims  under  the  second  branch  of  the  defi- 
nition. A  suit  was  brought  to  compel  the  conveyance  of  land 
alleged  to  be  held  by  the  defendant  in  trust  for  the  plaintiff. 
The  defendant  was  a  lawyer,  and  the  plaintiff  had  been  his 
client.  As  such  attorney,  he  had  agreed,  it  was  said,  to  bid 
in  the  land  at  a  public  sale,  and  to  hold  it  for  the  plaintiff:  he 
did,  in  fact,  purchase  it  in  his  own  name,  but  retained  it  for 
himself,  and  refused  to  convey.  In  his  answer  to  these  allega- 
tions, the  defendant,  besides  denials,  pleaded,  as  a  counter-claim, 
a  debt  due  from  the  plaintiff  for  professional  services  in  relation 
to  this  and  other  matters.  Evidence  to  sustain  this  counter- 
claim was  rejected  at  the  trial,  for  the  reason  that  the  defendant 
had  forfeited  all  claim  to  compensation  on  account  of  his  fraudu- 
lent practices.  The  Superior  Court  of  New  York  City,  in  re- 
versing this  decision,  held,  that,  as  the  action  was  on  contract, 
the  counter-claim  was  admissible,  and,  even  if  the  defendant 
had  been  guilty  of  wrong  in  one  matter,  his  right  to  compensa- 
tion in  respect  of  other  matters  was  not  affected;  also,  that,  on 
the  facts  as  proved,  he  had  committed  no  fraud  or  breach  of  his 
fiduciary  duty  in  the  instances  charged  against  him.^  In  an 
action  to  foreclose  a  purchase-money  mortgage,  it  is  well  settled 
that  the  mortgagor  may  interpose  a  counter-claim  for  the  dam- 
ages sustained  by  him  from  the  breach  of  covenants  in  the 
plaintiff's  deed  of  conveyance.  Both  causes  of  action  arise 
from  contract,  though  from  different  contracts.' 

§  679.    *  803.    Coimter-Glaim  of  Money  Demand  on  Independent 
Contract  Xnterpoaed  in  Action  to  foreclose  Mortgage.    The  COUnter- 

1  Carrie  v.  Cowlei,  6  Bosw.  452.    See  Hall  v.  Gale,  14  Wis.  54 ;  Walker  v.  Wil- 

alflo  Jadah  v.  Vincennea  Unir.  Tza.,  16  aon,  13  Wia.  522 ;  Lowiy  v.  Hard,  7  Mino. 

Ind.  56.  856,  363 ;  Coy  v.  Dowoie,  14  Fla.  544, 562. 

s  Eaton   v.  Talmadge,  22  Wis.  526,  See  a]ao§*  792,  note,  ante ;  Merritt  v.  Goa* 

528;  Akerlj  v,  Vilaa,  21  Wia.  88,  109;  ley,  58  Hon,  872. 
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claim  of  a  money  demand  on  an  independent  and  separate  ccm- 
tract  may  be  interposed  in  the  action  to  foreclose  any  mortage 
of  land,  purchase-money,  or  other,  by  the  mortgagor  or  defend- 
ant personally  liable  for  the  mortgage-debt^  and  against  whom 
a  decree  for  a  deficiency  could  be  rendered :  in  respect  to  such 
defendants,  both  causes  of  action  arise  on  contract,  and  the 
recovery  on  the  counter-claim  directly  interferes  with  that  on 
the  complaint.  In  respect  to  other  defendants  who  are  not 
parties  nor  privies  to  the  contract  of  mortgage,  but  whose 
liens,  or  encumbrances,  or  rights  of  property  in  the  land  aie 
simply  cut  off  by  the  decree,  it  may  well  be  doubted  whether 
the  cause  of  action  in  the  foreclosure  suit  can  be  said  to  arise 
on  contract.  This  question  was  recently  passed  upon  by  the 
New  York  Court  of  Appeals;  and  the  doctrine  above  stated 
was  fully  sustained,  and  made  the  basis  of  decision.^ 


IV.    Some  Miscellaneous  Provisions  in  Relation  to  Counter-Clam^, 

§  680.  *  804.  Opportunity  to  interpose  Coimter-Claiin  not  a  Bar 
to  another  Suit  thereon.  Provision  of  Code  herein  in  few  Statei. 
As  a  counter-claim  is  always  a  separate  and  independent  cause 
of  action,  which  the  defendant  may  enforce  against  the  plain- 
tiff, is  he  obliged  to  avail  himself  of  it  when  sued?  Or  may  he 
omit  to  set  up  the  demand  in  his  answer,  and  make  it  the  sub- 
ject of  another  action  brought  by  himself?  In  other  words,  is 
the  opportunity  thus  furnished  by  the  codes  to  try  and  determine 
his  own  claim  in  the  prior  suit  against  himself  a  bar  to  his  subse- 
quently maintaining  a  second  suit  for  the  purpose  of  determining 
the  issues  which  might  have  been  so  disposed  of  in  the  former 
one  ?  In  the  absence  of  statutory  prohibition,  no  such  effect  is 
produced  by  the  provisions  of  the  codes  which  authorize  the 
counter-claim.     The  defendant  has  an  election.^    He  may  set 


1  Hnnt  V.  Chapman,  51  N.  Y.  555, 557. 
See  also  Charlton  v.  Tardy,  28  Ind.  452 ; 
Bathgate  v.  Haskin,  59  N.  Y.  583,  539, 
540 ;  Richmond  v.  LattiD,  64  Cal.  273.  In 
Oregon,  a  legal  coanter-claim  to  a  snit  in 
equity  is  not  allowed,  unless  it  be  con- 
nected with  the  subject  of  the  snit.  See 
Ore.  Code,  §  393 ;  Sears  v.  Martin  (Ore. 
1892),  29  Fac.  Rep.  890;  Barrage  v.  Bo- 
nanza G.  &  Q.  Min.  Co.,  12  Ore.  169. 

^  {ZoJie»  v.  Witonsek  (1901)  114  la.  14, 


86  N.  W.  59:  J.raed  defendant  in  1998  oo 
defendant's  guaranty  that  a  heating  appa- 
ratus oonstmcted  in  J.'s  house  by  defesd- 
ant  would  give  satisfaction,  and  defendani 
pleaded  in  bar  that  in  1897  be  med  J.  ib 
a  jnstice^s  court  for  a  balance  doe  od  tie 
price  of  the  apparatuSrand  that  J.  set  up 
the  breach  of  guaranty,  and  thit,  on  ip- 
peal  to  the  district  court,  J.  hadjad|:iBeat 
Held  that  since  no  counter-daim  biui  bees 
pleaded,  the  judgment  of  the  diatikt  oooit 
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up  his  cause  of  action  as  a  counter-claim,  and  have  both  oppos- 
ing demands  adjudicated;  or  he  may  withhold  it,  and  prosecute 
it  in  a  separate  action  brought  for  that  purpose.^  The  codes  of 
a  few  States  expressly  require  the  defendant's  cross-right  to  be 
interposed  as  a  counter-claim,  if  a  proper  one  for  that  purpose ; 
and,  if  he  fails  to  do  so,  he  cannot  enforce  it  by  a  direct  action.^ 

was  no  bar  to  the  action  for  damages  for  Swenson  v.  Cresop,  28  Ohio  St.  668 ; 
breach  of  guaranty,  since  J.  was  not  Uppfalt  v.  Woermann,  30  Neb.  189. 
obliged  to  plead  the  coanter-claim  in  the  ^  £CcUifomia  :  *' If  the  defendant  omiia 
former  action.  "  It  is  well  settled  that  a  to  set  np  a  coanter-claim  in  the  cases  men- 
setoff  or  connter-claim  may  or  may  not  be  tioned  in  the  first  subdivision  of  the  last 
pleaded,  as  the  defendant  shall  elect ;  and  section,  neither  he  nor  his  assignee  can 
unless  it  is  pleaded,  the  right  to  sue  upon  afterwards  maintain  an  action  against  the 
it  as  an  independent  cause  of  action,  or  to  plaintiff  therefor/'  Code  Civ.  Pro.,  §  439 ; 
rely  upon  it  in  defence  of  another  action  Idaho :  Same  provision  as  in  California, 
by  the  same  plaintiff,  is  in  no  wise  affected  Code  Civ.  Pro.,  1901,  §  3213 ;  Indiana : 
or  impaired  by  a  judgment  for  or  against  "  If  any  defendant  personally  served  with 
the  defendant.  In  other  words,  if  the  notice  omit  to  set  up  a  counter-claim  aris- 
matter  of  set-off  or  counter-claim  is  pre-  ing  out  of  the  contract,  or  transaction  set 
sented  and  passed  upon  in  a  suit,  it  is  forth  in  the  complaint  as  the  ground  of 
barred  by  the  judgment ;  if  not,  the  de-  the  plaintiff's  claims,  or  any  of  them, 
fendant  may  make  it  the  subject  of  a  sep-  he  cannot  afterward  maintain  an  action 
arate  and  distinct  action  :  Hunt  v.  Brown,  against  the  plaintiff  therefor,  except  at 
146  Mass.  253;  Roach  v.  Privett,  90  Ala.  his  own  costs."  Bums'  St.,  1901,  §  354; 
391 ;  Minnaugh  v.  Partlin,  67  Mich.  391."  Iowa:  "Judgment  obtained  in  an  action 
Contra,  Bellinger  v.  Craigue,  31  Barb,  by  ordinary  proceedings  shall  not  be  an- 
534;  Mauney  v.  Hamilton  (1903),  132  nulled  or  modified  by  any  order  in  an 
N.  C.  295,  303, 43  S.  E.  903 :  A  defendant  action  by  equitable  proceedings,  except 
is  not  bound  to  make  use  of  a  counter-  for  a  defence  which  has  arisen  or  been  dis- 
claim as  such,  bat  may  make  it  the  basis  covered  since  the  judgment  was  rendered. 
of  a  separate  suit.  But  such  judgment  does  not  prevent  the 

Murphy  v.  Russell  (1901),  Idaho,  67  recovery  of  any  claim,  though  s6ch  claim 
Pac.  427  :  The  statute  relative  to  counter-  might  have  been  used  by  way  of  counter- 
claims was  intended  to  prevent  a  mnlti-  claim  in  the  action  on  which  the  judgment 
plicity  of  suits,  and  "a  cause  of  action  was  recovered."  Code,  1897,  §  3440; 
arising  out  of  the  transaction  set  forth  in  Kanaai :  "  If  the  defendant  omit  to  set 
the  complaint  as  the  foundation  of  plain-  up  a  counter-claim  or  set-off,  he  cannot 
tiff's  claim  or  connected  therewith,  in  recover  costs  against  the  plaintiff  in  any 
favor  of  the  defendant,  must  be  set  forth  subsequent  action  thereon ;  but  this  section 
in  the  answer  as  a  counter-claim,  and  shall  not  apply  to  causes  of  action  which 
could  not  be  made  the  basis  of  another  are  stricken  out  of  or  withdrawn  from 
suit."  Stevens  o.  Home  Savings  Ass'n  the  answer,  as  in  sections  ninety-seven 
(1897),  Idaho,  51  Pac.  779;  Beaty  v,  and  one  hundred  and  twenty."  Code, 
Johnston  (1899),  66  Ark.  529,  52  S.  W.  1901,  §  96;  Minnesota:  *' The  pleading 
129-3  Lowry  t;.  Kurd,  7  Minn.  356,  363 ;  of  a  set-off  or  counter-claim  by  a  defend- 
Bicker  v.  Pratt,  48  Ind.  73.  ant  in  any  action,  in  any  of  the  courts  of 

1  Welch  V.  Hazelton,  14  How.  Pr.  97 ;  this  State,  shall  not  be  held  or  construed 

Li^not  V.  Redding,  4  £.  D.  Smith,  285 ;  to  be  an  admission  of  any  cause  of  action 

Gillespie  v.  Torrance,  25  N.  Y.  306,  308,  on  the  part  of  plaintiff  against  such  de- 

310,  per  Selden  J.;  Bellinger  v.  Craigue,  fendant."     St,  1894,  §  5238;    Montana: 

31  Barb.  534,  539.  See  also  Giles  u.  Aus-  Same  as  the  California  statute.  Code, 
tin,  62  N.  Y.  486 ;  Brown  9.  Gallaudet,  80  1895,  §  697;  Nebraska:  Same  as  the 
id.  413;  Inslee  v.  Hampton,  8  Hun,  230;     Kansas  statute.  Code,  1901,  §  102;  Ohio: 
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§  681.  *  805.  Fonn  of  Verdiot,  Finding,  and  Judgment.  When 
the  plaintiff's  demand  is  proved  and  found  by  the  juiy  or  conit, 
and  the  amount  of  the  counter-claim  as  proved  and  found  equals 
it,  the  verdict  must  be  for  the  defendant,  and  a  judgment  ren- 
dered dismissing  the  action ;  if  the  counter-claim  as  found  be  less 
than  the  plaintiff's  demand  as  found,  a  verdict  should  be  given 
for  the  plaintiff  for  the  excess  of  his  recovery  over  that  of  the  de- 
fendant; finally,  if  the  counter-claim  as  found  is  greater  than  the 
plaintiff's  demand  as  found,  a  verdict  should  be  given  for  the 
defendant  for  the  excess.^  If  the  plaintiff  should  fail  entirely  to 
prove  his  cause  of  action  as  alleged,  the  defendant  would  be  en- 
titled to  a  verdict  for  the  whole  amount  of  his  counter-claim  as 
established  by  his  proofis.  The  foregoing  rules  presuppose  that 
both  demands  are  for  the  recovery  of  money,  either  debt  or 
damages.  If  the  plaintiff's  cause  of  action,  or  the  counter-claim, 
is  for  the  recovery  of  some  special  relief,  legal  or  equitable,  the 
judgment  rendered  must  be  according .  to  the  circumstances  of 
the  case.  As  has  been  shown  in  the  foregoing  citations,  theie 
may  be  instances  in  which  it  would  be  impossible  for  the  defend- 
ant to  take  anything  by  his  counter-claim,  unless  the  plaintiff's 
cause  of  action  should  be  entirely  defeated.  There  is  a  dietuvi 
in  an  Indiana  case  to  the  effect  that,  where  the  action  is  for  the 
recovery  of  money,  a  pecuniaiy  counter-claim,  less  in  amount 
than  the  sum  demanded  by  the  plaintiff,  is  inadmissible,  becaose, 
as  was  said,  it  was  not  a  complete  bar  or  answer  to  the  action.' 
This  dictum  was  founded  upon  an  entire  misconception  of  the 
object  and  uses  of  the  counter-claim.  It  is  not,  in  any  true 
sense,  a  defence  in  bar  of  the  plaintiff's  cause  of  action.  It 
may  be  pleaded  when  the  plaintiff's  claim  and  right  to  recoyer 

Same  as  Kansas  statate.    Bates'  St.,  1904,  42  Iowa,  526;  Inslee  v.  Hampton,  11  Hm, 

§    5348;     Oklahoma:    Same   as    Kansas  156.     When  a  coonter-daim  is  pkaM 

statate,  St.,  1893,  §  3974 ;  Utah :  Same  as  the  plaintiff  cannot  dismiss  or  disoontiiioe 

California  statate.    Rev.  St.,  1898,  §  2970 ;  the  whole  action  without  defendant'!  coo- 

Wyoming :  Same  as  Kansas  statute.    Rev.  sent,  so  as  to  prevent  the  connter-cbiii 

St.,  1899,  §3546.^  from  being  tried.    Punieil  v.  Yuglisii. 

1  Moore  v.  Carnthers,  17  B.  Mon.  669,  80  N.  C.  46;   Amos   v.  Hamboldt  I/n 

681;    Haj  v.   Short,  49  Mo.    139,   142;  Ass.,  21  Kan.   474;   Sale  p.  Bother,  S4 

Hogan  o.  Shaart,  11  Mont  498;  Hitch-  id.  432;  Gwathnejr  v.  Cheatham,  21  Hu, 

cock  V.  Baaghan,  44  Mo.  App.  42.    With  576;   Tabor   v.  Mackkee,  58  Ind.  290; 

respect  to  the  recovery  and  judgment,  see  Whedbee  v.  Leggett,  92  N.  C.  469 ;  Fiu- 

Grove  V.  Schweitzer,  36  Wis.  554;  Wes-  cis  t;.  Edwards,  77  N.  C.  271. 
tervelt  v.  Ackley,  62  N.  T.  505  ;  2  Hun,         «  McClintic's  Adm.  ©.  C017,  21  W- 

258  ;  Heine  v.  Meyer,  61  N.  Y.  171 ;  Derr  170,  173,  per  Worden  J. 
V.  Stubbs,  83  N.  C.  539 ;  Hall  v,  Clayton, 
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thereon  are  admitted;  but,  at  the  same  time,  it  is  alleged  that 
the  defendant  has  also  a  right  on  his  side  to  recover  a  sum  from 
the  plaintiff  upon  an  independent  cause  of  action,  which  will 
equal,  and  so  destroy,  or  exceed,  or  diminish  the  amount  which 
would  otherwise  be  the  plaintiff's  due.  Undoubtedly,  when  the 
plaintiff's  complaint  shows  that  he  is  entitled  tQ  a  certain  sum, — 
say  $500,  —  and  the  defendant,  not  controverting  these  allega- 
tions by  any  defence  in  bar,  simply  interposes  a  distinct  cross- 
demand  for  a  less  amount,  —  say  S800,  —  the  plaintiff's  right  to 
a  judgment  for  the  difference  is  at  once  admitted ;  and  the  plead- 
ings may  be  so  framed,  by  the  express  provisions  of  some,  if  not 
all,  of  the  codes,  that  he  is  immediately  able  to  recover  the  sum 
so  admitted  upon  the  record,  while  the  issues  as  to  the  remainder 
are  left  to  be  tried.  To  say  that  a  defendant  shall  not  avail 
himself  of  a  smaller  demand,  and  thus  lessen  the  amount  of 
the  plaintiff's  recovery,  because  he  cannot  allege  facts  which 
would  defeat  that  recovery  altogether,  is  palpably  unjust,  and 
is  warranted  by  no  requirements  of  the  statute. 

§  682.  *  806.  Crosa-Complainta.  Provisions  of  the  Codes.  Dif- 
ference in  Practice.  lUustrative  Cases.  The  practice  in  a  few  of 
the  States  admits  a  "  cross-complaint "  by  a  defendant,  not  only 
against  the  plaintiff,  but  against  other  defendants.^  Although 
there  is  a  general  similarity,  if  not  substantial  identity,  in  the 
provisions  of  the  various  codes  concerning  the  granting  of  relief 
to  defendants  against  the  plaintiffs  or  against  each  other,  yet  a 
very  great  difference  in  the  actual  practice  founded  upon  these 

1  [See  §  *585  (n.),  where  the  statntory  Van  Santvoord,  in  his  work  on  Pleading 

provisions  are  set  ont  at  length.  (p.  574),  after  discnssing  generally  the 

"  It  is  said  that  the  connter-claim  of  purpose  of  the  cross-bill  ander  the  old 

the  code  was  intended  to  preserve  to  a  practice,  says :  '  All  these  various  matters 

defendant  all  remedies  he  formerly  had,  which,  under  the  equity  practice,  were 

either  in  an  action  at  law  or  by  a  bill  in  proper  subjects  for  a  cross-bill,  where  the 

equity  or  a  cross-bill  on   similar  facts,  object  was  for  relief   and  not  for  dis- 

2  Wait,  Pr.  476,  and  cases  cited.    Said  covery,  are  supposed  to  be  within  the  term 

Bosworth  J.  in  Gleason  v.  Moen,  2  Duer,  **  counter-claim,"  as  used  in  the  Code,  and 

639 :  '  The  counter-claim  secures  to   the  may  be  set  up  by  the  defendant  in  the 

defendant  full   relief,  which  a  separate  action:'"  Kollock  v.  Scribner  (1897),  98 

action  at  law,  or  a  bill  in  chancery,  or  a  Wis.  104,  73  N.  W.  776.    See  also  Trester 

cross-bill,  could  have  secured  to  him  on  v.  City  of  Sheboygan  (1894),  87  Wis.  496, 

an  allegation  or  proof  of  the  same  facts,  58  N.  W.  747 ;  Gillenwaters  v,  Campbell 

but  it  relates  to  only  such  causes  of  action  (1895),  142  Ind.  529, 41  N.  £.  1041 ;  Peter 

as  exist  against  the  plaintiff,  and  might,  v.  Farrel,  etc.  Co.  (1895),  .53  Ohio  St.  534, 

in  their  nature,  be  the  basis  of  an  action  42  N.   E.   690.     See   also  §  *765  and 

against  him  at  the  suit  of  the  defendant.'  notes.] 
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provisions  has  g^own  up  in  the  several  States.  In  most  of  them, 
the  clauses  of  the  statute  referred  to  are  practically  a  dead  letter; 
while  in  a  few  they  have  been  accepted  and  acted  upon  accord- 
ing to  their  evident  intent.^  A  wide  departure  has  thus  been 
made  in  the  latter  commonwealths  from  the  methods  which 
prevailed  before  .the  introduction  of  the  reformed  procedure. 
This  practice,  in  respect  to  cross-complaints  against  plaintiffs 
and  against  other  defendants,  will  be  best  illustrated  by  a  refer- 
ence to  the  facts  and  decisions  of  a  few  prominent  cases  taken 
as  examples.^    In  an  action  brought  by  Joanna  Morris  against 

1  In  some  of  these  States  the  cross-  Goldman  o.  Bashore,  80  Cal.  146;  Hefl- 

complaint  or  petition  is  used  in    cases  bron  v.  Kings  River  &  F.  Canal  Co.,  7< 

where,  nnder  the  equity  practice,  the  de-  Cal.    II;   Wadsworth  r.  Wadswortli,  81 

fendant  would  be  entitled  to  file  a  cross-  Cal.  182 ;  Mott  r.  Mott,  82  CaL  413;  Yaa 

bill,   but  which  do  not    fall   under  the  Bibber  v.  Hilton,  84  Cal.  585 ;  Winter  w. 

statutory  definition  of  a  "  counter-claim,"  McMfllan,  87  Cal.  256 ;  Blakely  r.  Blakdj, 

or  where  new  parties  must  be  brought  in.  89  Cal.  324 ;  Clark  v.  Taylor,  91  CaL  552. 

In  a  few  of  these  States,  however,  it  would  >  [^Powell  v.  Nolan  (1902),  27  Wa^ 

seem  that  the  cross-complaint  or  petition  318,  67  Pac.  712;  Zarrs  r.  Keck  (1894), 

is  used  in  all  cases  where  the  defendant  40  Neb.  456,  58  N.  W.  933 ;  Patrick  Land 

seeks  to  obtain  affirmative  relief,  so  that  Co.  v.  Leavenworth  (1894),  42  Neb.  715, 

the  "counter-claim"  is  actually  enforced  60  N.  W.  9.54;  Smith  v.  Allen  (1901),  63 

by  means  of  such  a  cross-pleading.     The  Neb.  74, 88  N.  W.  155;  Berdolt  v.  Berdolt 

following  are  some  of  the  most  important  (1898),  56  Neb.  792,  77  N.  W.  399;  Patt 

recent  decisions  illustrating  its  use  in  vari-  v.  Putt  (1897),  149  Ind.  SO,  48  N.  E.  S5S; 

ous  States:  Marr  v.  Lewis,  31  Ark.  203;  Fleishman  v.  Woods  (1901),  135  CaL  fK, 

Trapnall  i;.  Hill,  31  id.  346 ;  Earle  v.  Hale,  67  Pac.  276 ;  Bamade  v.  Henderson  (1894), 

31    id.   473;   Abbott    v.    Monti,  3   Call,  42  Neb.   169,  60  N.  W.  382;  Haslam  v. 

56;  Monti  v.  Bishop,  3  id.  605;  Mills  v.  Haslam  (1899),  19  Utah,  1,  56  Pac  243; 

Buttrick,  4  id.  53;  Tucker  v.  McCoy,  3  Am.  Exch.  IBtank  v.  Davidson  (1897),  69 

id.   284;  Hatcher  v.  Briggs,  6  Ore.  31;  Minn.  319,  72  N.  W.   129;  Maxwell  r. 

Scheland  v.  Erpelding,  6  id.  258;  Pond  v.  Northern  Trust  Co.  (1897),  70  Minn.  334, 

Waterloo  Agric.   Works,  50  Iowa,  596;  73  N.  W.  173;   Wheeler,  etc  Mfg.  Co. 

Kellogg  V.  Aherin,  48  id.  299;  Hervey  v.  v.  Bjelland  (1896),  97  la.  637,  66  N.  W. 

Savery,  48  id.  313;  Wright  v.  Bacheller,  885;  Nevada  Ditch  Co.  v,  Bennett  (1896), 

16  Kan.  259;  Hopkins  v.  Oilman,  47  Wis.  30  Ore.  59,  45  Pac  472;   Hill  v,  Frink 

581;  Tippecanoe   Cy.   Com'rs  v.  Lafay-  (1895),    II    Wash.    562,    40    Pac    1»; 

ette,  etc.  li.  Co.,  50  Ind.  85,  116,  117;  Armstrong  v.  Mayer  (1903),  —  Neb.—, 

Ewing  V.  Patterson,  35  id.  326 ;  Winslow  95  N.  W.  51 ;  Kollock  r.  Scribner  (1897), 

».  Winslow,  52id.  8;  Daly  ».  Nat.  Life  Ins.  98  Wis.   104,   73  N.  W.   776;  BaHin  r. 

Co.,  64  id.  1 ;  Joyce  v.  Whitney,  57  id.  550 ;  Merchants'  Exch.  Bank  (1895),  89  Wia 

Shoemaker  v.  Smith,  74  id.  71 ;  Williams  278,  61  N.  W.  1118. 

0.  Boyd,  75  id.  266 ;  Wilson  v.  Madison,  55  "  While  the  code  makes  no  expreea  pio- 

Cal.  5 ;  O'Connor  v.  Frasher,  53  id.  435 ;  visions  for  cross-complaints  or  bills,  tbsy 

Kreichbaum  v.  Melton,  49  id.  50.    See  also  are  yet  recognized  by  onr  practice.  .  .  . 

Pillow  V,  Sentelle,  49  Ark.  430 ;  Marriott  The  answer  in  sach  a  case  most  contain 

V.  Clise,  12  Col.  561  ;  Mahaski^Cy.  State  all  the  allegations  required  in  a  compbiat 

Bank  r.  Christ,   82  Iowa,  56 ;  Grimes  v.  to  justify  the  granting  of  a  terapoimry 

Grimes,  88  Ky.  20 ;  Demartin  r.  Albert,  injunction,  for  the  only  real  difference  be- 

68  Cal    277 ;  Harrison  v.  McCormick,  69  tween  a  complaint  and  a  crom-compbint 

Cal.  616 ;  Shain  v.  Belvin,  79  CaL  262;  is  that  the  former  is  made  by  the 
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Thompson  and  Dice,  the  complaint  alleged  that  the  plaintiff,  as 
widow  of  C.  Morris,  deceased,  was  owner  in  fee  of  certain  land, 
namely,  one  undivided  third  of  land,  of  which  her  husband  died 
seized;  that  she  was  induced  by  the  frauds  of  Thompson,  in  a 
manner  particularly  described,  to  execute  to  him  a  deed  of  all 
her  said  lands :  a  second  paragraph  states  the  same  deed  to  have 
been  made  to  Thompson  by  mistake ;  that  the  heirs  of  her  hus- 
band also  conveyed  all  their  interest  in  the  same  land  to  T.  at 
the  same  time,  who  thus  held  the  title  to  the  entire  tract;  that 
therefore  T.  conveyed  five-sevenths  of  said  tract  to  the  defendant 
Dice,  who  took  with  knowledge  of  the  plaintiff's  claim;  prayer, 
that  her  deed  to  Thompson  might  be  declared  void,  that  T.'s  deed 
to  D.  might  be  set  aside,  so  far  as  it  conveyed  her  land,  that  her 
title  might  be  established,  etc.      Dice  answered,  first,  denials; 
and,  second,  that  he  took  from  T.  in  good  faith,  without  notice, 
and  for  a  full  consideration.     Thompson,  as  an  answer,  inter- 
posed a  cross-complaint  against  Dice,  in  which,  after  denying 
any  fraud,  he  alleged  that  he  took  a  conveyance  from  the  heirs 
of  C.  Morris,  deceased,  of  all  their  interest,  which  was  an  un- 
divided two-thirds  of  the  tract;  that  by  mistake  his  own  deed  to 
D.  conveyed  a  greater  interest  in  the  land  than  that  which  the 
heirs  of  C.  M.  had  owned,  and  which  was  all  that  he  had  in- 
tended to  convey  to  D. ;  prayer,  that  his  deed  to  D.  might  be 
reformed  by  correcting  the  mistake.     Dice  answered  this  cross- 
complaint,  denying  its  averments.     On  the  trial,  D.  moved  for 
a  separate  trial  of  the  issues  between  himself  and  T.,  which  was 


and  the  latter  by  the  defendant:"  Pine 
Tree  Lumber  Co.  v.  McKinlej  (1901),  83 
Minn.  419,  86  N.  W.  414. 

Joyce  V.  Growney  (1900),  154  Mo.  253, 
55  S.  W.  466 :  ''  The  statute  limits  the 
new  matter  that  may  be  pleaded  in  the 
answer  to  that  which  is  a  defence  to 
the  plaintiff's  suit  or  else  a  connter-claim 
against  him;  it  does  not  authorize  a 
counter-claim  or  an  equitable  cross-action 
of  one  defendant  against  another,  except 
as  one  defendant  may  be  entitled  to  such 
relief  against  another  as  will  enable  him 
to  make  good  his  defence  to  the  plaintiff's 
suit." 

Southward  v.  Jamison  (1902),  66  Ohio 
St.  290,  64  N.  £.  135 :  So  long  as  a  cross- 
petition  in  an  action  is  strictly  confined  to 


"  matters  in  question  in  the  petition,"  the 
summons  issued  on  the  petition  would  be 
sufficient  notice  to  sustain  a  judgment 
rendered  on  the  cross-petition  ;  but  where 
the  cross-petition  sets  up  matters  which 
are  not  drawn  '*  in  question  in  the  peti- 
tion," and  seeks  affirmative  relief  against 
a  co-defendant,  of  a  nature  different  from 
that  sought  in  the  petition,  a  summons  to 
the  party  to  be  charged,  issued  on  the 
petition,  will  not  confer  jurisdiction  to 
render  judgment  on  the  cross-petition, 
especially  when  the  cross-petition  is  filed 
after  the  defendant  thereto  is  in  default 
for  answer  to  the  petition,  and  a  sum- 
mons on  the  cross-petition  in  such  case  is 
necessary.]] 
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refused.  The  court  found  from  the  evidence  that  the  plaintiff^s 
deed  to  T.  was  a  mistake;  that  T.  had  reconveyed  to  her  by 
quitclaim;  that  on  the  same  day  T.  conveyed  to  D.,  and  in 
that  deed  also  there  was  a  mistake,  namely,  that  it  conveyed 
five-sevenths  of  the  whole  tract  instead  of  five-sevenths  ot  an 
undivided  two-thirds,  which  was  the  amount  intended  to  be 
conveyed;  and  a  judgment  was  rendered  reforming  this  deed 
from  T.  to  D.  On  an  appeal  by  D.  from  this  judgment,  the 
court  held  that  the  matters  averred  in  the  cross-complaint,  and 
the  relief  sought  by  it,  were  so  intimately  connected  with  the 
subject  of  the  principal  suit  by  Mrs.  Morris,  that  the  whole 
might  be  properly  litigated  together;  that  the  cross-complaint 
stated  a  good  cause  of  action  against  D.,  and  that  the  latter  was 
not  entitled  to  a  separate  trial  of  the  issues  raised  by  his  answi^ 
to  it.^  It  is  plain,  from  the  facts  as  they  were  found  by  the 
trial  court,  that  the  real  object  of  the  suit  by  Mrs.  Morria  was 
to  get  rid  of  Thompson's  deed  to  Dice.  Thompson's  deed  back 
to  herself  had  purported  to  reconvey  the  title  to  her,  but  was 
partially  inoperative  by  reason  of  the  outstanding  deed  from 
Thompson  to  Dice,  which  was  at  least  a  cloud  upon  her  title. 
By  making  both  of  these  persons  defendants,  she  forced  Thomp- 
son to  attack  his  own  deed  to  Dice.  As  the  matters  of  difference 
between  Thompson  and  Dice  were  closely  blended  with  her  own 
claims  against  both,  and  as  her  remedy  so  directly  depended  upon 
the  result  of  the  contest  between  these  two  parties,  it  seems  emi- 
nently proper  that  this  triangular  legal  duel  should  be  fought  in 
one  contest,  as  was  done. 

§  683.    *  807.    lUnstrative  Cases  Gonttnued.     Another  decision 

by  the  same  court  shows  when  a  cross-complaint  by  defendants 
against  other  defendants  will  not  be  sustained.  Gasharie  and 
Davis  sue  one  hundred  and  seven  defendants,  partners  trading 
under  the  name  of  "Farmers'  Home  Store,"  and  seek  to  recover 
the  amouut  of  certain  notes  given  by  the  firm  for  the  price  of 
goods  sold  on  credit,  amounting  to  several  thousand  dollars. 
The  firm  was  an  association  having  a  president,  directors,  and 
members.  The  business  was  conducted  by  a  managing  agent, 
and  overseen  by  the  directors.  One  of  the  articles  of  associa- 
tion forbade  the  purchase  or  sale  of  goods  on  credit.  The  notes 
in  suit  were  given  by  the  managing  agent  for  goods  bought  on 

^  Dice  V.  Morris,  32  Ind.  983. 
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credit.  Twenty«eight  of  the  defendants  pnt  in  an  answer  by 
way  of  a  cioss-complaint  against  the  directors  and  managing 
agent,  who  were  also  defendants.  This  pleading  stated  the 
articles  of  association,  alleged  a  violation  of  them  by  the  di- 
rectors and  managing  agent  in  the  said  purchase  upon  credit, 
and  prayed  that  the  judgment  in  favor  of  the  plaintiffs  might 
be  rendered  against  said  directors  and  agent  in  the  first  in- 
stance, and  enforced  out  of  their  property.  The  plaintiffs,  and 
the  directors  and  agent  defendants,  demurred  to  this  cross- 
complaint.  The  court  held  that  it  stated  no  defence  to  the 
plaintiff's  action,  and  presented  no  case  for  relief  against  the 
directors  and  agent.  While  the  code  provides  that  ^  judgment 
may  be  rendered  for  or  against  one  or  more  of  several  plaintiffs, 
or  for  or  against  one  or  more  of  several  defendants,  and  it  may, 
when  the  justice  of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between  themselves,''  and 
while  the  court  has  thus  the  power  to  settle  disputes  between  the 
defendants,  it  will  not  do  so  to  the  detriment  of  the  plaintiff.^ 

§  684.  *  808.  Code  FrovlBion  in  Indiana.  Frooedure.  Iowa 
and  California.  The  Code  of  Indiana  expressly  authorizes  the 
court  to  determine  the  rights  of  the  parties  as  between  them- 
selves on  each  side,  when  the  justice  of  the  case  demands  it. 
The  mode  of  procedure  is  not  pointed  out,  and  therefore  the 
general  methods  of  chancery  must  be  adopted,  modified  by  the 
spirit  of  the  code.  When  a  defendant  seeks  relief  against  a 
defendant  as  to  matters  not  appearing  on  the  face  of  the  original 
complaint,  he  must  file  a  cross-complaint  setting  up  the  matteis 
on  which  he  relies,  making  as  defendants  thereto  such  of  his 
co-defendants  and  others  as  are  proper;  and  process  is  necessary 
to  bring  them  in.  It  is  plain  that  there  must  be  notice  and  pro- 
cess to  the  persons  against  whom  relief  is  sought  on  the  cross- 
complaint.'  ^^  The  only  real  difference  between  a  complaint  and 
a  cross-complaint  is,  that  the  first  is  filed  by  the  plaintiff,  and 
the  second  by  the  defendant.  Both  contain  a  statement  of  the 
facts,  and  each  demands  affirmative  relief  upon  the  facts  stated. 
In  the  making  up  the  issues  and  the  trial  of  questions  of  fact, 
the  court  is  governed  by  the  same  principles  of  law  and  rules  of 

1  Manning  v.  Gasharie,  27  Ind.  399.  *  Fletcher  v.  Holmes,  25  Ind.  458,  465, 
See  Indiana  Code  (2  O  &  H.  218),  per  Frazer  C.  J.;  Mezedith  v.  Lackey,  16 
§  368.  Ind.  1. 
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practice  in  the  one  case  as  in  the  other.  When  a  defendant 
files  a  cross-complaint,  and  seeks  affirmative  relief,  he  becomes 
a  plaintiff,  and  the  plaintiff  in  the  original  action  becomes  the 
defendant  in  the  cross-complaint."^  The  same  rules  as  to  set- 
ting out  written  instruments  and  copies  thereof  apply  to  cross- 
petitions  which  are  prescribed  in  reference  to  original  petitioos.' 
Where,  however,  the  cross-petition  is  based  upon  a  writing 
which  it  does  not  set  out  in  full,  but  which  is  annexed  to  the 
petition  in  the  action,  this  is  sufficient;  the  rule  is  practically 
complied  with.^  An  answer  being  denominated  a  counter- 
claim by  the  pleader,  cannot  in  California  be  treated  as  a 
cross-complaint.^ 


^  EwiDg  V.  Pattison,  S5  Ind.  326,  830. 

3  QBallm  V.  Merchants'  Exch.  Bank 
(1895),  89  Wis.  278,  61  N.  W.  1118;  Pine 
Tree  Lnmber  Co.  v,  McEinlej  (1901),  83 
Minn.  419,  86  N.  W.  414;  Smith  v.  Allen 
(1901),  63  Neb.  74,  88  N.  W.  155;  Lang- 
ford  V.  Langford  (1902),  136  Cal.  507,  69 
Pac.  235 ;  Hargreaves  v.  Tennis  (1901 ),  63 
Neb.  356,  88  N.  W.  486  ;  Mills  v.  Fletcher 
(1891),  100  Cal.  142,34  Pac  637 ;  Witten- 
brock  V.  Parker  (1894),  102  Cal.  93,  36 
Pac.  374. 

Leach  v.  Rains  (1897),  149  Ind.  152,  48 
N.  E.  858:  "A  cross-complaint,  like  an 
original  complaint,  most  state  facts  suffi- 
cient to  entitle  the  pleader  to  some  affirm- 


ative  relief,  and  it  cannot  be  aided  br  the 
allegations  of  other  pleadings  in  the  a^ 
tion."  Schmidt  v.  Zahmdt  (1 897),  148  lid. 
447,  47  N.  £.  335 :  "A  cro8ft«ompbiat 
mnst  be  saffldent  within  itself,  witboat  lid 
from  any  other  pleadings  in  the  case. . .  • 
Tet  for  matters  of  mere  descriptioii  ud 
identification  many  of  the  allegationi  d 
the  complaint  may  be  referred  to."  See 
also  Dndenhofer  r.  Johnson  (1895),  144 
Ind.  631,  43  N.  E.  868 ;  Island  Coal  Co.  r. 
Streitlemier  (1894),  139  Ind.  83,37N.£. 
340.] 

«  Coe  V.  Lindley,  32  Iowa,  437,  444; 
Ryder  v.  Thomas,  32  Iowa,  56. 

*  McAbee  t;..Randall,  41  CaL  196. 
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A. 

ABATEMENT, 

defences  in,  at  oommon  law  and  under  reformed  procedure,  573,  574. 
difference  between  pleas  in  and  those  in  bar  under  reformed  procedure, 

574. 
defences  in,  are  new  matter,  574,  587. 
joining  of  pleas  in,  with  those  in  bar,  507* 

ACCORD  AND  SATISFACTION, 
defence  of,  new  matter,  588. 

ACCOUNT, 

how  to  plead,  page  668,  n.' 

ACCOUNTING, 

plaintiffs  in  actions  for,  171-173. 

defendants,  275. 
parties  in  actions  for,  in  trust  estates,  173, 182,  253,  n.,  254,  n.,  255* 

between  partners,  262,  275. 
how  to  plead,  page  668,  n. 

ACCOUNT  STATED, 

how  to  plead,  page  668,  n. 

ACT  OF  GOD, 

is  a  defence  of  new  matter,  page  817,  n. 

ACTION  FOR  PRICE, 
how  to  plead,  page  668,  n. 

ACTION  ON  THE  CASE, 
nature  of  pleading  in,  404. 

ACTIONS, 

generid  nature  of  the  civil,  3. 

distinction  between  legal  and  equitable,  abolished  by  reformed  pro- 
cedure, 4,  10-13. 

abrogation  of  oommon^aw  forms  of,  4. 

doctrine  of  parties,  50,  60,  61. 

theory  of  pleading,  14,  15. 
proceedings  in  civil,  are  ordinary  and  equitable,  4. 
principles  as  to  union  of  legal  and  equitable,  adopted  by  the  courts,  5-15. 

two  schools  of  judges,  6. 
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ACTIONS  —  continued. 

restrictiye  constniotion  by  one  school,  6,  7. 

liberal  and  correct  by  the  other,  8-13. 

difltiiiction  between  legal  and  equitable  rights  car  cansea  of  actkxi, 

not  abolished,  8. 
distinction  between  legal  and  equitable  reliefs,  not  abolished,  9. 
distinction  between  abolished,  and  one  action  established  for  all 

rights  and  reliefs,  10-13. 
doctrine  of  unity  in  procedure  applied  to  pleading,  14, 15. 
union  of  legal  and  equitable  rights  and  remedies  in  civil,  16-25. 

union  of  both  legal  and  equitable  causes  of  action,  and  giBnling  of 

both  legal  and  equitable  reliefs,  17, 18. 
union  of  both  causes  of  action  and  granting  of  legal  relief  only, 

19,20. 
legal  cause  of  action  stated,  and  legal  relief  granted,  where  equitaUs 

asked,  11,  21. 
equitable  cause  of  action  stated,  and  equitable  relief  granted,  where 

legal  asked,  11,  22 
equitable  or  legal  relief  prayed  for,  but  not  granted,  where  ooev^ 

sponding  cause  of  action  not  pleaded,  23. 
use  of  equitable  right  in  support  of  a  legal  cause  of  action,  2L 
mode  of  trial  of  legal  and  equitable  issues  when  united,  25. 
equitable  defences  to  legal,  20-35.     See  Defences. 
legal  remedy  on  equitable  ownership  or  right,  36-44. 

action  by  equitable  owner  of  land  for  possession,  86-41. 
by  one  partner  against  another  for  a  share  of  firm  property,  42. 
special ;  partition,  trover,  43. 
nature  of  civil  and  essential  differences  between  them,  45-49. 

differences  are  not  in  forms  of,  but  in  the  primary  rights  and  reme- 
dies, 45-47. 
right  of  election  between  ex  contractu  and  ex  delicto,  48,  387. 
impropriety  of  retaining  former  names  of,  40. 
by  or  against  one  as  representative  for  all  others  interested,  285-298.  Sea 

Parties. 
against  persons  severally  liable  on  the  same  instrument,  299-307.    See 
Liabilities. 

ADMINISTRATORS.    See  Exeoutors  and  Adxikistrators. 
as  parties,  page  353,  n. 

ADMISSIONS  IN  PLEADINGS, 

general  rules  respecting,  page  736,  n. 

AGENCY, 

how  to  plead,  page  668,  n. 

AGENTS.    See  Principal  and  Agent. 

AGREED  PRICE,  ACTION  FOR, 
how  to  plead,  page  668,  n. 

ALLEGATIONS, 

in  foreclosure  suits,  288. 

in  suits  by  or  against  one  on  behalf  of  all  interested,  287,  288, 298. 

where  causes  of  action  arise  out  of  the  same  transaction,  etc.,  372. 
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ALLEGATIONS  —  continued. 

sufficiency  or  insufficiency  of,  cases  illustrating,  427-430* 
of  promise,  whether  proper  in  actions  on  implied  contracts,  431-485. 
insufficient,  imperfect,  incomplete,  or  informal,  how  objected  to,  442-444. 
redundant,  immaterial,  and  irrelerant,  what  are,  and  how  objected  to, 

445, 446. 
proofs  must  correspond  with,  447-455.    See  Proofs. 
of  one  part  of  pleading  aiding  those  of  another,  466,  586. 
admitted  by  failure  to  deny,  469,  508. 

immaterial,  nature  of,  and  effect  of  denial  of  the  same,  469,  508. 
qualified  admission  of,  effect  of,  469. 
admission  of,  by  one  of  several  defendants,  effect  of,  469. 
effect  of  admission  of,  in  one  part  of  answer  on  denial  in  another,  469, 

600. 
defective,  supplied  by  answer,  470. 
'  effect  of  general  denial  depends  upon  plaintifTs,  546,  547. 
what,  necessary  in  counterKslaims  in  different  cases,  673-675. 
See  Pleadings;  Complaint;  Answer. 

ALTERATION  OF  INSTRUMENT, 
is  a  defence  of  new  matter,  page  817,  u. 

ALTERED  CONTRACT, 
how  to  plead,  page  669,  n* 

ALTERED  INSTRUMENT, 
how  to  plead,  page  669,  n. 

ALTERNATIVE, 

allegations  in  the,  page  600,  n. 

AMJiNDMENTS, 

of  parties,  308-825.    See  Parties. 
of  pleadings,  456,  457. 

provisions  of  codes  relating  to,  829,  481. 

ANSWER, 

affirmative  equitable  relief  in  legal  action  on  mere,  85. 
nonjoinder  or  defect  of  plaintiffs,  when  raised  by,  123,  124. 

misjoinder  when  raised  by,  128-133. 
nonjoinder  or  defect  of  defendants,  when  raised  by,  188, 189. 

misjoinder,  when  raised  by,  191,  193. 
misjoinder  of  causes  of  action,  when  objected  to  by,  337,  842,  343. 
principles  of  reformed  pleading  apply  to,  containing  affirmative  matter, 

410,  563-565. 
allegations  not  controverted  by,  admitted,  469,  508. 
qualified  admissions  by,  effect  of,  469. 
admissions  by  one  of  several  defendants,  effect  of,  469. 
effect  of  admissions  in  one  part  of,  on  denial  in  another,  469,  600. 
defective  complaints  aided  by,  470. 
rules  and  doctrines  concerning,  471-684. 
provisions  of  codes  relating  to,  472-482. 

in  general,  472. 

union  of  defences,  473. 

counter-claims  and  setoffs,  474,  475. 
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ANSWER  —  continued, 

crosa-complaints,  476. 

&ham  and  irrelevant,  stricken  out  on  motion,  476. 
pleadings  responsive  to;  demurrer,  reply,  477-479. 
special  provisions  in  certain  codes,  480. 
amendments,  481. 
general  requisites  of,  and  roles  applicable  to  all,  483-500. 
classes  of ;  denials,  new  matter,  484. 
questions  of  form,  and  those  of  substance,  48J^96. 
when  the  different  questions  arise,  485, 486. 
how  taken  advantage  of ;  general  and  special  demnrrer,  487. 
defective  in  form  distinguished  from  those  demarrable,  488, 489. 
objections  to  form,  how  waived,  488,  491. 
defective,  cured  by  motion,  487,  490. 
decisions  illustrating,  490-496. 
joint,  by  several  defendants,  497. 
partial  defences,  498-500. 

to  be  pleaded,  498,  569^72. 
how  pleaded,  499,  500. 
defence  of  denials,  501-561.     See  Denials. 
defence  of  new  matter,  562-590.     See  Nrw  Matter. 
union  of  defences  in  the  same,  591-601.     See  Defkxcbs. 
counter-claims,  set-offs,  and  cross-complaints,  602-684.    See  Conrm- 
CLAIMS,  Set-offs,  and  Cross-Complaints. 

ANTICIPATING  DEFENCES, 
rule  as  to,  page  669,  n. 

ARTICLES  OF  INCORPORATION, 
how  to  plead,  page  669,  n. 

ASSAULT  AND  BATTERY, 

joinder  of  plaintiffs,  148. 

plaintiffs  in  suits  for,  to  wife,  153,  154,  156,  157, 159. 
joinder  of  defendants  in  actions  for,  208. 
defendants  in  suits  against  wife  for,  221. 

ASSIGNMENT, 

of  things  in  action  at  common  law,  62. 
not  affected  by  code  provisions,  68. 
of  things  in  action,  effect  of,  upon  defences  thereto,  82--98. 
provisions  of  codes  relating  to,  82. 
defences  to,  are  not  counter-claims,  83,  95,  628. 
former  rules  re-enacted  by  the  codes,  84. 
rule  as  to  defences  in  favor  of  the  debtor,  85. 
equities  between  successive  assignors  and  assignees,  86-88. 
cases  illustrating,  87-89. 
doctrine  of  estoppel  against  assignor,  88,  89. 
summary  of  the  discussion,  90. 

demands  against  assignor,  set-off  in  action  by  assignee,  91-97. 
other  defences  not  set-offs,  98. 
plaintiffs  in  suits  to  set  aside,  for  benefit  of  creditors,  182. 
how  to  plead,  page  670,  n. 

See  Assignors  and  Assionxbs. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 
how  to  plead,  page  670,  n. 

ASSIGNORS  AND  ASSIGNEES, 

assignees  of  things  in  action  to  sue  in  their  own  names,  65-75, 165. 
when  the  assignment  is  absolute,  64. 

when  equitable,  65,  73,  149. 
when  of  negotiable  paper,  66,  69,  78. 
when  conditional  or  partial,  70,  75. 
illustrations,  71,  72. 
assignor  to  be  joined  in  certain  States,.  73,  165,  217,  236,  261. 
when  the  assignment  is  made  pending  action,  74. 
equities  between  successive,  86-89. 
cases  illustrating,  87-89. 
doctrine  of  estoppel  against  assignor,  88,  89. 
demands  against  assignor  set  off  in  action  by  assignee,  91-97. 

but  are  not  counter-claims,  83,  95,  628. 
defences  other  than  set-off,  when  available  against  assignee,  98. 
parties  in  suits  by  assignees  of  creditors  and  in  bankruptcy,  175,  253,  n. 
against  assignees  of  creditors,  182,  254,  255,  291. 
against  assignees  in  bankruptcy,  253,  n. 
assignees  of  judgment  debtors,  defendants  in  creditors'  suits,  245,  246. 
defendants  in  suits  against  corporations  by  assignees  of  stock,  261. 
assignors  not  necessary  defendants  in  suits  by   assignees  to  foreclose 

securities,  280. 
assignees  of  mortgages  defendants  in  suits  to  redeem,  284. 

See  Assignments. 
ASSUMPSIT, 

action  of,  origin  and  appropriate  use,  406. 

use  of  forms  of  pleading  in,  15,  436-438. 

right  to  waive  tort  and  bring,  48,  387,  458-464.     See  Torts. 

impropriety  of  present  use  of  word,  49. 

nature  of  pleading  in,  at  common  law,  404. 

ASSUMPTION  OF  RISK, 

is  a  defence  of  new  matter,  page  817,  n. 

ATTORNEY,  QUALIFICATION  OF, 

how  to  plead,  page  670,  n. 

AWARD, 

defence  of  arbitration  and,  new  matter,  578. 


B. 
BANKRUPTCY, 

parties  in  ;9uits  by  or  against  assignees  in,  175,  253,  n. 
defence  of  discharge  in,  new  matter,  588. 

BAR, 

extent  of  pleas  in,  at  common  law,  and  change  made  by  codes,  498,  569, 

570. 
difference  between  pleas  in,  and  those  in  abatement  under  the  codes,  574. 
joining  of  pleas  in  abatement  with  those  in,  597. 
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BILLS  OF  EXCHANGE.    See  Negotiable  Paper. 

BONA  FIDES, 

is  a  defence  of  new  matter,  page  817,  n. 

BOND, 

how  to  plead,  page  670,  n. 

BREACH  OF  COVENANTS, 
bow  to  plead,  page  670,  n. 

BREACH  OF  PROMISE  TO  MARRY, 
how  to  plead,  page  670,  n. 

BREACH  OF  WARRANTY, 

how  to  plead,  page  670,  n. 


C 

CANCELLATION, 

defendants  in  action  for,  276-278. 

CAPACITY, 

how  to  allege,  page  670,  n. 

CAPACITY  TO  SUE, 

meaning  of  want  of,  124 

CAUSES  OF  ACTION, 

no  change  made  by  reformed  prooedore  in,  8. 

union  of  both  legal  and  equitable,  and  granting  of  both  legal  and  eqintaUs 
reliefs,  17,  18. 
granting  of  legal  relief  only,  19,  20. 
legal  stated,  and  legal  reliefs  granted,  where  equitable  asked,  11,  21. 
equitable  stated,  and  equitable  reliefs  granted,  where  legal  asked,  11, 23. 
equitable  or  legal  reliefs  prayed  for,  but  not  granted  where  cone^NVMl, 

not  pleaded,  28. 
use  of  equitable  rights  in  support  of  legal,  24. 
mode  of  trial  when  legal  and  equitable  are  united,  25. 
joinder  of,  331,  800. 

provisions  of  the  codes,  d32--884. 

misjoinder  of,  how  may  occur  and  be  objected  to,  886-345b 
to  be  separately  stated,  336. 
how  objected  to;  demurrer,  answer,  waiver,  387. 
effect  of  sustaining  objection,  337-339. 
forms  of  misjoinder  of,  340. 
proper,  mingled  in  one  count,  341. 
separately  stated,  but  improperly  joined,  842,  848. 
improper,  mingled  in  one  count,  344,  845. 
meaning  of  ''cause  of  action/'  346-^8,  412-414,  page  461,  n. 
not  defined  by  the  courts,  846. 
elements  which  form,  347,  848,  412-414. 
distinctions  between,  and  "object  of  action,*'  and  remediil 
right,  847,  348. 
test  to  determine  number  of,  349-851,  page  467,  n. 
splitting,  page  470,  n. 
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CAUSES  OF  ACTION --continued. 

cases  where  but  one,  stated,  but  several  reliefs  demanded,  852-856, 

page  470,  n. 
when  arising  out  of  the  same  transaction,  or  transactions  connected 
with  the  subject  of  action,  857^-872. 
nature  of  cases  described  by  this  clause,  357,  858. 
judicial  interpretation  of  clause,  85(^65. 
meaning  of  <«  transaction,"  886-368. 
meaning  of  *'  subject  of  action,"  869. 
examples,  870,  871. 
necessary  allegations  by  plaintiff,  872. 
when  joined  must  affect  all  parties,  878-884. 
need  not  affect  all  alike,  874. 
examples  of  misjoinder,  875-878. 
must  affect  all  plaintiffs  as  well  as  defendants,  877. 
examples  of  proper  joinder,  879. 
multifariousness,  doctrine  of,  discussed,  880. 
Mr.  Calvert^s  positions  examined,  881-^84. 
when  against  a  single  defendant,  or  against  all  defendants  aUke, 
885-895. 
in  actions  on  contract,  886,  887. 
election  between  tort  and  contract,  887. 
in  actions  relating  to  lands,  888. 
for  injuries  to  property,  889. 
for  injuries  to  character,  390. 
special  cases,  891. 

illostrations  of  law  of  Iowa  and  Indiana,  892. 
examples  of  improper  joinder,  894,  895. 
must  affect  all  parties  in  the  same  capacity,  896. 
miscellaneous  cases,  397-899. 
distinction  between  legal  and  equitable,  415|  416. 
nature  of  facts  constituting,  417-419. 

facts  only,  constituting,  to  be  pleaded,  18,  847,  418,  424,  425. 
material  facts  only,  constituting,  to  be  pleaded,  411,  420-422,  426. 
ex  contractu  alleged,  and  ez  delicto  proyed,  452-456. 
separate,  how  stated  in  complaint,  466. 
one,  in  two  or  more  different  counts,  467. 
manner  of  demurring  when  several,  468,  497. 

prayer  for  relief  whether  forms  a  part  of,  and  effect  on,  11,  21,  22,  471. 
counter-claims  must  be,  614. 

CESTUI  QUE  TRUST.    See  Trustee. 

CHAMPERTY, 

is  a  defence  of  new  matter,  page  817,  n. 

CHATTELS, 

action  analogous  to  trover  by  equitable  owner  of,  48. 
plaintiffs  in  actions  concerning,  188-143. 
of  wife,  plaintiffs  in  actions  concerning,  151-154. 
parties  in  equitable  suits  concerning,  by  holders  of  joint  rights,  169. 
defendants  in  actions  concerning,  198,  199,  210,  211. 
in  actions  concerning  wife's,  220,  222,  228, 
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CHATTELS  —  continued. 

joiuder  of  causes  of  action  relating  to,  889,  397. 

defences  admissible  under  general  denial  in  actions  for  goods  sold,  592, 
585. 
in  actions  for  conversion  of,  553,  580,  581. 
in  actions  to  recover  possession  of,  538,  554. 
defences  when  new  matter  in  actions  to  recover  possession  of,  554,  579. 
counter-claims  in  actions  to  recover  possession  of,  643,  667. 
in  actions  for  goods  sold,  655. 

COLLATERAL  SECURITY, 

is  a  defence  of  new  matter,  page  817,  n. 

COMMITTEES, 

of  lunatics,  etc.,  suits  by,  in  their  own  names,  110. 
defendants  in  suits  against,  253,  n. 

COMMON  COUNTS.    See  Pleadings. 

COMMON  LAW, 

pleadings  under,  14. 

COMPLAINT  OR  PETITION, 

provisions  of  codes  relating  to,  82i3-380. 

joinder  of  causes  of  action  in,  331-399.     See  Causes  of  Action. 
general  priuciples  of  pleading,  400-464.     See  Pleading. 
form  of,  465-471. 

separate  causes  of  action,  how  stated  in,  466. 

one  cause  of  action  in  two  or  more  oounts,  467. 

demurrer,  joint  or  separate,  where  several  causes  of  acUon,  or  several 
defendants,  468. 

what  allegations  of,  admitted  by  failure  to  deny,  469. 

qualified  admission  of,  allegations  of,  469. 

defective  aUegations  of,  supplied  by  answer,  470. 

prayer  for  relief,  471. 

COMPROMISE, 

is  a  defence  of  new  matter,  page  817,  n. 

CONCLUSIONS  OF  LAW.    See  Law. 

CONDITION  IN  CONTRACT, 

is  a  defence  of  new  matter,  page  817,  n. 

CONDITIONS  PRECEDENT, 
how  to  plead,  page  671,  n. 

CONDITIONS  SUBSEQUENT, 

necessity  for  negativing,  page  672,  n. 

CONSENT  AND  CONNIVANCE, 

is  a  defence  of  new  matter,  page  817,  n. 

CONSIDERATION, 

necessity  of  pleading,  page  672,  n. 

CONSTRUCTION   OF  PLEADINGS, 
rules  as  to,  page  592,  n. 

CONTRACT  LIMITING  LIABILITY, 
is  a  defence  of  new  matter,  page  817,  n. 
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CONTRACTS, 

equitable  defences  to  actions  on,  31. 

actions  by  those  for  whose  benefit,  are  made  with  others,  77. 

actions  by  those  with  whom,  or  in  whose  names,  are  made  for  others,  78, 

103-105. 
actions  by  holders  of  joint  rights  arising  from,  143-145. 
actions  by  holders  of  several  rights  arising  from,  146. 
actions  at  common  law  against  persons  jointly  liable  on,  144. 

under  the  reformed  procedure,  146-205. 
actions  against  persons  jointly  and  severally  liable  on,  206. 
actions  against  persons  severally  liable  on,  207. 
wife's,  defendants  in  suits  on,  219,  220,  223. 
joinder  of  causes  of  action  arising  from,  38&-387. 

arising  from  torts  with  those  arising  from,  392,  394,  895. 
allegation  of  promise  on  implied,  improper,  431-435. 
use  of  common  counts  in  actions  on,  436-438. 
cause  of  action  arising  from,  alleged,  and  tort  proved,  452-455. 
election  to  waive  tort  and  sue  on,  48,  387,  458-464.      See  Torts. 
what  defences  to  be  specially  pleaded  in  actions  on,  588-586. 
counter-claims  where  there  is  an  election  between  tort  and,  646,  648, 

656,  n.,  664,  677. 
counter-claims  arising  from,  set  forth  by  plaintiff,  653-656,  659. 
counter-claims  where  plaintiff's  claim  is  on,  and  defendant's  for  tort,  aris- 
ing from  the  same,  660-663. 

where  plaintiCTs  claim  is  for  tort,  and  defendant's  on,  664,  665. 
counter-claims  arising  from  other,  in  suits  on,  671-679.     See  Spkcific 
Performance. 

CONTRIBUTION, 

defendants  in  actions  for,  253,  n.,  282. 

CONTRIBUTORY  NEGLIGENCE. 

necessity  and  manner  of  negativing,  page  673,  n. 
is  a  defence  of  new  matter,  page  817,  n. 

CONVERSION, 

how  to  allege,  page  673,  n. 

CORPORATE  EXISTENCE, 

necessity  of  alleging,  page  674,  n. 

CORPORATION   BY-LAW, 

is  a  defence  of  new  matter,  page  818,  n. 

CORPORATIONS, 

doctrine  of  set-off  in  case  of  insolvent,  96. 
suits  by  certain  municipal,  107. 

against,  217. 
demurrer  on  ground  of  legal  capacity  of,  to  sue,  125,  n. 
parties  in  actions  against  stockholders  of,  146, 184,  218,  259. 

in  actions  by  stockholders,  258,  260. 
suits  by  and  against  quasij  and  certain  other,  107,  217. 
defendants  in  suits  to  wind  up,  257,  258^. 

in  suits  against,  by  assignees  of  stock,  261. 
denying  existence  of,  559. 
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COUNTER-CLAIMS, 

amount  as  affecting  jurisdiction,  page  867,  n. 
dismissal  of  action  as  affecting,  page  867,  n. 
defence  to  actions  by  assignees  of  things  in  action  not,  88,  95,  628w 
in  what  States  replies  are  necessary  to,  478,  470. 
classes  of,  602,  608. 

provisions  of  codea  relating  to,  474,  475,  602. 
cross-demands  by  the  former  system,  604-608. 
set-off,  605,  606. 
recoupment,  607,  608. 

reduction  of  damages  in  qtiantum  meruit  and  quantum  valAantf  609. 
general  description,  nature,  objects,  and  uses  of,  610-624. 
embraces  set-off  and  recoupment,  610-612,  619,  n. 
other  demands  embraced,  613,  619,  n.,  622. 
must  be  a  cause  of  action,  614,  629. 
whether  valid  claims  by  plaintiff  are  implied  by,  61& 
.must  be  in  favor  of  defendant,  616,  625-627. 
must  exist  against  plaintiff,  617,  628-630. 
subject-matter  of,  618b 
judicial  constructions  of,  619-628. 

must  defeat  or  interfere  with  plaintiff's  reooveiy,  620,  621,  628. 
how  pleaded,  410, 565,  614,  624. 
parties  in  their  relations  with,  625-638. 
the  defendant,  616,  625-627. 
the  plaintiff,  617, 62a-630. 

when  in  favor  of,  or  against,  one  or  more  of  several  defendaatBor 
plaintiffs,  631-638. 
against  one,  or  some,  of  plaintiffs,  632,  633. 
in  favor  of  one,  or  some,  of  defendants,  634-636. 
summary,  637. 

want  of  necessary  parties,  638. 
subject-matter  of,  or  nature  of  causes  of  action  which  may  be,  689-679. 
may  be  equitable  causes  of  action,  35, 613>  622, 640-643,  668. 
in  actions  to  recover  possession  of  chattels,  643,  667. 
under  the  first  branch  of  the  definition  of,  644-670. 

interpretation  of  this  clause,  **  transaction,"  and  ''oonneeftsd 

with  the  subject  of  action,"  613,  618,  645-652. 
where  there  is  an  election  between  tort  and  contract,  646, 648> 
656,  n.,  664. 

(1)  arising  from  the  contract  set  forth  by  plaintiff  653-656. 

(2)  arising  from  the  same  transaction,  657-668. 

in  legal  actions  where  both  parties  demand  a  woaej 

judgment,  659-666. 
where  both  are  on  contract,  659. 
where  plaintiff's  claim  is  on  contract,  and  defendants 
for  tort,  660-663. 
for  trespasses,  nuisances,  or  negfigenoes,  661,  662. 
for  fraud,  663. 
where  plaintifTs  claim  is  for  tort,  and  defendant's  on 

contract,  664,  665. 
where  both  claims  are  for  tortia  666. 
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COUNTER-CLAIMS  —  conftnue^/. 

in  legal  actions  for  the  possession  of  lands  or  chattels, 

643,  667. 
in  equitable  suits,  668. 
(8)  connected  with  the  subject  of  the  action,  669,  670. 
under  the  second  branch  of  the  definition,  and  setoffs,  671-670. 
subject-matter  of,  672. 

when  the  right  of  action  must  accrue  to  defendant,  673* 
allegations  necessary  in  different  cases,  673-675. 
what  causes  of  action  are  subject  for,  665-679. 

where  there  is  an  election  between  tort  and  contract,  677. 
in  equitable  suits,  678,  679. 
whether  defendants  are  obliged  to  plead,  680. 
form  of  verdict  and  judgment  in,  681. 

COUNTS, 

use  of  the  word,  at  common  law  and  under  reformed  procedure,  836. 
use  of  the  common,  under  the  reformed  procedure,  436-438. 

in  actions  on  express  contracts,  437. 

criticism  of  the  rules,  438. 
one  cause  of  action  in  two  or  more  different,  467. 

COVENANT, 

nature  of  pleading  in,  404. 

CREDITORS  AND  DEBTORS, 

suits  by  partnership  creditors  against  purchasers  agreeing  to  pay  firm 

debts,  77. 
assignment  of  things  in  action  subject  to  defences  of  debtor,  85,  91-97. 
joinder  of  creditors  as  plaintiffs,  143-146. 
survivorship  among  joint  creditors,  143. 

parties  in  actions  by  creditors  of  corporations,  146,  184,  218,  259. 
joinder  of  creditors  in  suits  by  or  against  assignees  for  creditors  or  in 

bankruptcy,  175,  182,  253,  n.,  254,255,  291. 
creditors'  actions,  plaintifb  in,  180-182. 

defendanto  in,  243-247. 
joinder  of  debtors  as  defendants,  200-207. 
survivorship  among  joint  debtors,  203-205. 
satisfaction  and  discharge  in  case  of  joint  debtors,  215. 
parties  in  actions  by  creditors  of  estates,  166,  216,  251. 
creditors  when  defendants  in  foreclosure  suits,  233,  n.,  235,  239. 

in  action  for  partition,  250,  272,  274. 

See  Rights;  Liabilities. 

CROSS-COMPLAINTS, 

affirmative  equitable  relief  in  legal  action  obtained  by,  35. 
provisions  of  codes  relating  to,  476. 
general  nature  of,  682-684. 

CROSS-DEMANDS.    See  Counter-claims. 

CUSTOM, 

necessity  for  pleading,  page  674,  n. 
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D. 

DAMAGES, 

in  joint  torts,  215. 

where  parties  are  jointly  and  severally  liable,  216,  n. 

how  stated  in  complaint,  where  two  or  more  causes  of  actiooi  466. 

whether  payment  can  be  proved  in  mitigation  of,  635. 

defences  in  mitigation  of,  how  pleaded,  569-572. 

defence  of  recoupment  of,  new  matter,  581. 

recoupment  of,  under  former  procedure,  607,  608. 

reduction  of,  in  quantum  meruit  and  quantum  valebant  under  ref .  proc.,  fXO. 

demands  for  liquidated  and  unliquidated,  embraced  in  oounter-daima, 

613,  654,  655,  674. 
damages  sustained  by  defendant,  is  a  defence  of  new  matter,  page  818,  n. 
general  and  special  allegations,  page  674,  n. 

DEBT, 

nature  of  pleading  in,  404. 

DEBT  DUE, 

averment  of,  in  action  to  foreclose,  page  676,  n. 

DEBTORS.    See  Creditors  and  Debtors. 

DEFECT  IN  REGISTRATION, 

is  a  defence  of  new  matter,  page  818,  n. 

DEFECT  OF  PARTIES, 
reached  by  demurrer,  124. 

DEFENCES, 

meaning  of,  27-29. 

equitable,  to  legal  actions,  26-35. 

former  mode  of  defeating  a  legal  action  by  an  equitable  right,  26. 

nature  of  equitable,  27,  28. 

whether  it  requires  affirmative  relief,  or  a  right  to  it,  on  Uie  part  of 
the  defendant,  29,  30. 

in  actions  on  contract,  31,  34. 

in  actions  to  recover  land,  82,  33. 

in  special  cases,  34. 

how  pleaded,  33. 

joinder  of,  with  other,  34. 

when  affirmative  relief  will  be  granted  to  defendant,  35. 
effect  upon,  by  assignment  of  things  in  action,  82-88.    See  Assiosnfcrr. 
separate,  by  wife  when  sued  with  husband,  225. 
joint  or  separate  demurrer  where  several,  468,  497. 
sham  and  irrelevant,  stricken  out  on  motion,  476. 
new  matter  of  codes  when,  484. 
partial,  to  be  pleaded,  498,  569^72. 

how  pleaded,  499-500. 
of  denials,  501-561.     See  Denials. 
of  new  matter,  562-590.    See  New  Matter. 
union  of,  in  the  same  answer,  591-601. 

provisions  of  codes  relating  to,  473,  591. 
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DEFENCES  —  con/mti«</. 

how  the  separate,  to  be  stated,  592-506. 
must  be  complete,  592. 

separate  specific  denials,  how  alleged,  593-596. 
kinds  of,  that  may  be  joined;  those  in  abatement  and  those  in  bar, 

597. 
inconsistent,  598-601. 

DEFENDANTS, 

who  may  be  joined  as,  185-284. 

code  provisions,  185. 
principles  of  the  reformed  procedure  concerning,  187. 
manner  of  raising  questions  as  to  proper,  188-194. 
nonjoinder,  or  defect  of,  188,  189. 
misjoinder  of,  190,  194. 
where  all  are  improperly  sued,  190. 
where  some  are  improperly  sued,  191-193. 
in  legal  actions,  195-218. 

owners  or  occupants  of  lands,  195-197. 
owners  or  possessors  of  chattels,  198,  199. 
persons  jointly  liable  on  contracts,  200-205. 

survivorship,  203-205. 
persons  jointly  and  severally  liable  on  contracts,  206. 
persons  severally  liable  on  contracts,  207. 
persons  liable  for  torts,  208-215. 
settlement  of  decedents'  estates,  216,  248-252. 
in  special  cases,  217,  218. 
in  actions  agjiinst  husband  and  wife,  or  either  of  them,  219-225. 
general  nature  of  the  legislation  as  to,  219. 
against  wife  concerning  her  separate  property,  220,  222. 
for  torts  of  wife,  221,  222. 
personal  liability  of  wife  on  contracts,  220,  223. 
concerning  homesteads,  224. 

separate  defences  by  wife  when  sued  with  husband,  225. 
in  equitable  actions,  226-284. 

general  principles ;  necessary  and  proper  parties,  226-229. 
foreclosure  of  mortgages,  230-242. 

general  doctrine,  230-232. 

mortgagors  and  their  grantees,  233,  234. 

creditors,  233,  n.,  235,  239. 

heirs  and  representatives,  233,  n.,  234,  275. 

assignors,  217,  n.,  233,  n.,  236. 

where  several  notes  are  given,  237. 

occupants  of  the  land,  238. 

persons  remotely  interested  in  result,  238. 

subsequent  and  prior  encumbrancers,  233,  n.,  239. 

wife  ol  mortgagor,  and  of  subsequent  owners,  233,  n.,  240, 
241. 

case  of  homesteads,  242. 

special  cases,  242. 
in  creditors'  actions,  243-247. 
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DEFENDANTS  —  conUnued. 

nature  of  creditors'  actions,  243. 
judgment  debtor  or  his  representatiYeB,  244^  247. 
his  assignees,  245,  246. 
his  trustees,  247. 
in  actions  concerning  decedents'  estates,  216,  24S-252. 

personal  representatives  and  heirs  when  necesBary,  249, 

250. 
legatees,  distributees,  or  beueficiarieBy  when  not  proper,  216, 
251. 
when  necessary,  176,  216, 252. 
in  actions  involving  trusts,  253-256. 
trustees  necessary,  253. 
when  beneficiaries  necessary,  254,  255. 
in  enforcement  of  implied  trusts,  256. 
in  actions  against  oorporationa  and  stockholders,  257-261. 
to  wind  up  corporations,  257,  258. 
by  creditors  against  stockholders  personally  liable,  146^  ISl^ 

218,  259. 
by  stockholders  against  corporations,  260. 
by  assignees  of  stock,  261. 
in  actions  for  specific  performance,  263-265. 
in  actions  to  quiet  title,  266-269. 

all  adverse  claimants  to  be  joined,  266-269. 
where  mistakes  in  deeds,  etc.,  are  to  be  eorrected,  268. 
in  actions  for  partition,  270-4274. 

general  rules  of  equity  concerning,  270,  271. 
creditors  and  lien-holders  when  to  be,  270-272. 
wife  of  tenant  in  common,  273,  274. 
personal  representatives  when  to  be,  273. 
in  actions  concerning  partnership  matters  and  for  aa  aoooontiog, 

262,  275. 
in  actions  for  rescission  or  cancellation,  276,  278. 
in  actions  for  enforcement  of  liens,  279-281. 
mechanics'  liens,  279. 
pledges  of  securities,  280. 
in  actions  for  contribution,  282. 
in  actions  by  tax-payers,  283. 
in  actions  to  redeem,  284. 
in  actions  by  or  against  one  person  in  behalf  of  all  interested,  282^-298. 

See  Actions. 
persons  severally  liable  upon  the  same  instrument  aa,  299-307.    See  Lia- 
bilities. 
proper  joinder  of,  connected  with  proper  joinder  of  causes  of  action,  373- 

884.     See  Causes  of  Action. 
when  all  causes  of  action  are  against  a  single,  or  agunst  all  alike,  386- 

399.     See  Causes  of  Action. 
manner  of  answering  or  demurring  when  several,  468,  497. 
efiPect  of  admissions  by  one  of  several,  on  others,  469. 
defences  relating  to  joinder  or  capacity  of,  new  matter,  587. 
in  their  relations  with  counter-claims,  625-638.    See  Countkh-Claims. 
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DEFENDANTS  ^continued. 

whether,  must  plead  counter-claims,  680. 

pleadings  on  the  part  of.      See  Answer;    Denials;  New  Matter; 
Counter-Claims  ;  Cross-Complaints. 

DELIVERY, 

how  to  plead,  page  676,  n. 

DEMAND, 

necessity  of  alleging,  page  676,  n. 

DEMURRERS, 

general  rules  as  to,  page  608,  n.,  page  708,  n. 

nonjoinder  or  defect  of  parties  plaintiff  as  ground  of,  123,  124. 

for  want  of  legal  capacity  to  sue,  125. 

misjoinder  of  plaintiffs,  whether  a  ground  of,  126-133. 

nonjoinder  or  defect  of  parties  defendant,  as  ground  of,  188,  189. 

misjoinder  of  defendants  as  ground  of,  190-194. 

to  complaint,  provisions  of  codes  relating  to,  327. 

when  proper  in  misjoinder  of  causes  of  action,  337. 

effect  of  sustaining,  for  misjoinder  of  causes  of  action,  337-^39. 

proper  causes  of  action  mingled  in  one  count,  as  ground  of,  341. 

to  causes  of  action  separately  stated,  but  improperly  joined,  342,  343. 

to  improper  causes  of  action  mingled  in  one  count,  3^4,  345. 

to  insufficient,  imperfect,  incomplete,  and  informal  allegations,  442-444. 

to  redundant,  immaterial,  and  irrelevant  allegations,  445,  446. 

joint  or  separate,  where  several  causes  of  action,  defences,  or  defendants, 

468,  497. 
to  answer,  provisions  of  codes  relating  to,  477. 
to  answer,  confined  to  new  matter  in,  486. 
use  of  general,  487. 
motion  substituted  for  special,  487. 

to  special  defences  equivalent  to  general  denials,  519,  522,  523. 
statute  of  limitations,  when  to  be  raised  by,  589,  590. 

DENIALS, 

of  immaterial  allegations,  469. 

effect  of  admission  in  one  part  of  answer  on,  in  another,  469,  600. 
questions  that  arise  upon,  are  those  of  form,  485. 
defence  of,  501-561. 
kinds  of,  501,  502. 

external  forms  of,  general  or  specific,  504. 
specific,  nature  and  objects  of,  505-507. 
allegations  admitted  by  failure  to  deny,  469,  508. 
in  form  of  a  negative  pregnant,  509-514. 
negative  pregnant  defined,  509. 
cades  holding  that  no  issues  are  formed  by,  510-512. 
contrary  cases,  513,  514. 
argumentative,  and  specific  defences  equivalent  to  general,  515-523. 
argumentative,  described,  515-518. 
examples  of  argumentative,  519. 
special  defences  equivalent  to  general,  520-523. 
Indiana  rule,  522,  523. 

61 
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DENIALS  —  continued. 

general,  of  all   allegations  not  otherwise  admitted  or  referred  to. 

524-637. 
allegations  of  issuable  facts  and  not  oonclusions  of  law  to  be  denied, 
628-630. 
of  knowledge  or  information,  531,  532. 
issues  raised  by,  and  what  proved  under  them,  533-558. 
same  rules  applicable  to  specific  as  to  general,  633. 
general,  compared  with  general  issues  at  common  law,  534. 
nature  and  office  of,  and  issues  formed  by  general,  535-545. 
cases  describing  general,  535-541. 
what  plaintiff  must,  and  defendant  permitted  to,  proit 

under  general,  542. 
material,  issuable  facts  put  in  issue  by  general,  543-545. 
general  nature  of  evidence  and  defences  provable  under  geoenl 
646-54Q 
effect  pf  general,  depends  upon  allegations  of  plaintifi,  516 

547. 
what  cannot  be  proved  under,  548,  649. 
some  particular  defences  admissible  under  general,  550-558. 
in  actions  for  services,  550. 
for  injuries  through  negligence,  551. 
on  notes,  and  for  goods  sold,  552. 
for  conversion  of  chattels,  553,  680. 
in  actions  to  recover  possession  of  chattels,  538,  554. 
in  actions  to  recover  possession  of  land,  555. 
for  malicious  injuries,  556. 
in  certain  equitable  actions,  557. 
other  miscellaneous  actions,  558. 
some  special  statutory  rules,  559,  560. 
denying  corporate  existence,  659. 
denying  partnership  existence  in  Wisconsin,  550. 
in  actions  on  written  instruments,  560. 
general,  cannot  be  treated  as  sham,  561. 
distinction  between,  and  new  matter,  567,  568. 
separate  specific,  how  alleged,  593-596. 

DESCRIPTION, 

rules  as  to,  in  pleading,  page  676,  n. 

DETINUE, 

joinder  of  defendants  in  action  of,  211. 
nature  of  pleading  in,  404. 

DEVISEES   AND  LEGATEES, 

personal  representatives  necessary  parties  in  suits  by,  166,  175. 

are  not  parties  in  suits  by  personal  representatives,  175. 

parties  in  suits  by  residuary,  or  where  legacy  is  charged  on  land,  HSl 

216,  252. 
parties  in  suits  by  legatees  for  accounting,  172,  173. 
to  be  parties  in  suits  to  set  aside,  wills,  178,  252. 
are  not  parties  in  suits  by  creditors  of  estate,  216,  251. 
legatees  when  to  sue  for  debts  due  the  estate,  216. 
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DOING    EQUITY, 

necessity  of  allegation,  page  676,  n. 

DOUBLE  AGENCY, 

18  a  defence  of  new  matter,  page  818,  n. 

DURESS, 

how  pleaded  as  a  defence,  564. 

DUTY, 

necessity  of  alleging,  page  676,  n. 


E. 
EJECTMENT, 

equitable  defences  to,  32,  33. 

not  maintainable  at  common  law  by  equitable  owner  or  holder,  36. 

whether  maintainable  under  the  reformed  procedure,  37-41. 
impropriety  of  present  use  of  word,  49. 
by  owners  in  common  and  joint  owners,  at  common  law,  135. 

under  the  reformed  procedure,  13&-137. 
under  reformed  procedure  resembles  ancient  real  actions,  195. 
defendants  in,  195-197. 

joinder  of  other  causes  of  action  with,  388,  389,  397,  398. 
nature  of  pleading  in,  at  common  law,  404. 
defences  admissible  under  general  denial  in,  555. 
what  defences  in,  to  be  specially  pleaded,  582. 
equitable  defences  to,  to  be  specially  pleaded,  555,  582. 

ELECTION, 

to  waive  tort  and  sue  on  contract,  48.     See  Tort. 

ELECTION  CONTEST, 

necessary  allegations,  page  676,  n. 

EQUITABLE   ACTIONS, 

distinction  between  legal  and,  abolished,  4,  10-13. 

principles  as  to  union   of  legal  and,  adopted  by  the  courts,  5-15.     See 

Actions. 
plaintiffs  in,  161-184.     See  pLArwTiFFs. 
defendants  in,  226-284.     See  Defendants. 
against  personal  representatives  of  joint  debtors,  203-205. 
provisions  concerning  suits  by  or  against  one  on  behalf  of  others  apply 

to  both  legal  and,  290. 
counter-claims,  when  permissible  in,  637,  668,  678,  679. 

EQUITABLE   ASSIGNEES, 
to  be  plaintiffs,  65,  73,  78,  149. 

EQUITABLE  CAUSES  OF  ACTION, 
distinction  between  legal  and,  415,  416. 

EQUITABLE  DEFENCES, 

to  leg^l  actions,  26-35.     See  Defences. 

to  be  specially  pleaded  in  ejectment,  555,  582. 
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EQUITABLE  RIGHTS  AND  REMEDIES, 

unioD  of  legal  and,  Id  the  civil  action,  16-25.     See  Acrioirs. 

legal  remedy  on  equitable  ownership  or  right,  30-44.     See  Actiors. 

equitable  demands  as  subjects  for  counter-claims,  613,  622,  640-643,  GdS. 

EQUITY, 

doctrines  of,  applied  to  p&rties  to  the  civil  action,  50,  61, 11^117, 187. 

to  plaintiffs,  113-117. 

to  defendants,  187. 
doctrine  of  latent  equities,  86. 

equities  between  successive  assignors  and  assignees,  86-80. 
doctrines  of,  adopted  in  actions  concerning  wife,  152. 
rules  of,  concerning  actions  to  quiet  title,  266. 

partition,  270,  271. 

as  to  parties  in  actions  by  or  against  one  on  behalf  of  othen,  299, 
297,  n. 
pleadings  in,  401. 

ESTATES  OF  DECEDENTS, 

defendants  in  actions  concerning,  216. 
in  equitable  actions,  248-252. 

ESTOPPEL, 

against  assignor  of  things  in  action,  88,  89. 
defence  of,  new  matter,  588. 
how  to  plead,  page  676,  n. 

EVIDENCE, 

not  to  be  alleged  in  pleading,  411,  420-422. 

matters  of,  not  admitted  by  failure  to  deny,  469,  508,  544. 

admissible  under  the  general  denial,  542,  546-549. 

determined  by  allegations  of  complaint,  546,  547. 

what  admissible,  548,  549. 

EXCEPTION  IN  CONTRACT, 

is  a  defence  of  new  matter,  page  817,  n. 

EXCEPTIONS  IN  STATUTES, 
how  to  plead,  page  677,  n. 

EXCEPTIONS  TO   RULE  OF  LAW, 
pleading,  page  677,  n. 

EX  CONTRACTU  ACTIONS, 

causes  of  action  ex  contractu  alleged,  and  ex  delicto  proved,  452-45& 
election  to  use,  48,  387,  458-464.  -  See  Torts. 

counter-claims  where  election  between  ex  delicto  and,  646,  648,  656,  n-* 
664,  677. 

EX  DELICTO  ACTIONS.     See  Ex  Contractu  Actiokb. 

EXECUTION,   ISSUANCE  AND   RETURN  OF, 
pleading,  page  677,  n. 

EXECUTION  OF  INSTRUMENT, 
pleading,  page  677,  n. 
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EXECUTORS  AND  ADMINISTRATORS, 

set-off  against,  of  claiins  due  from  decedents,  97. 

suits  by,  in  their  own  names,  100. 

suits  by,  under  the  reformed  procedure,  143. 

cannot  sue  for  torts  to  land  after  death  of  owner,  136. 

are  indispensable  parties  in  administration  suits,  166,  249,  250. 

plaintiffs  in  suits  against,  for  accounting,  172,  173. 

persons  interested  in  estate  not  parties  in  suits  by,  175. 

must  all  be  parties  in  suits  by,  175. 

executors  parties  in  suits  to  set  aside  wills,  178. 

suits  against,  under  the  reformed  procedure,  203-205,  253. 

suits  by  creditors  to  be  only  against,  216,  251. 

actions  by  legatees  or  distributees,  for  debts,  when,  incapacitated,  216. 

vrhen  parties  defendant  in  foreclosure  suits,  233,  n.,  234,  235. 

of  judgment  debtors,  defendants  in  creditors*  suits,  244. 

of  trustees,  when  co-defendants  with  surviving  trustees,  253. 

as  parties,  256,  n. 

when  parties  in  suits  for  specific  performance,  167,  263,  264, 

when  defendants  in  actions  for  partition,  273. 

of  mortgagee,  defendants  in  suits  to  redeem,  284. 

joinder  of  causes  of  action  by,  or  against,  in  representative  and  personal 

capacity,  378,  396. 
capacity  to  sue,  not  put  in  issue  by  general  denial,  587. 
counter-claims  by,  or  against,  627,  630,  676. 

EXHIBITS, 

Function  of,  in  pleading,  page  543,  n. 


F. 

FACTS, 

what,  and  how  pleaded  in  pleading  by  allegation,  400. 

in  equity,  401. 

at  common  law,  402,  404-406. 

under  the  reformed  procedure,  411,  420-426,  528-530. 
nature  of,  constituting  cause  of  action,  417-419. 
only,  constituting  cause  of  action  to  be  pleaded,  13,  347,  418,  424,  425. 
issuable,  and  not  legal  conclusions  to  be  denied,  628,  530,  545. 
material  and  issuable,  only,  put  in  issue  by  general  denial,  543-545. 
constituting  new  matter,  how  set  forth,  563,  565. 
what,  and  how  stated,  in  counter-claims,  565,  614,  624. 

FAILURE  TO  SAVE  GOODS, 

is  a  defence  of  new  matter,  page  818,  n. 

FALSE  IMPRISONMENT. 

right  of  action  in  cases  of,  several,  148. 
plaintiffs  in  suits  for,  157,  159. 

FELLOW  SERVANT,  INJURY  BY, 
is  a  defence  of  new  matter,  page  818,  n. 

FICTIONS, 

abolished,  328. 
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FIRE  SET  BY  INSURED, 

is  a  defeuce  of  new  matter,  page  818,  n. 

FORCIBLE  ENTRY  AND  DETAINER, 
pleading  in  actions  of,  page  677,  n. 

FORECLOSURE, 

pleading  in  actions  of,  page  677,  n. 

FOREIGN  LAWS, 

how  to  plead,  page  677,  n. 

FORFEITURE, 

is  a  defence  of  new  matter,  page  818,  n. 

FRAUD, 

how  pleaded  as  a  defence,  563. 

counter-claims  for,  where  plaintiffs  demand  is  on  contract,  663. 

actions  for,  by  husband  and  wife,  155. 

how  to  plead,  page  678,  n. 

G. 
GENEIUL  DENIALS, 

specific  defences  equivalent  to,  520-523. 

of  all  allegations  not  otherwise  admitted  or  referred  to,  524-^527. 

issues  raised  by,  and  what  proved  under  them,  533-558.     See  Dexiai^ 

cannot  be  treated  as  sham,  561. 

defences  in  mitigation  not  to  be  proved  under,  571,  572. 

verification  of,  page  787,  n.  1. 

GENERAL  ISSUES, 

compared  with  general  denials,  534. 

GRANTORS  AND  GRANTEES, 

when  grantee  cannot  sue  in  his  own  name  for  breach  of  covenaote,  75i 
fuits  by  mortgagees  against  grantees  assimiing  mortgage  debfcy  77,  21$. 
suits  by  grantees  in  name  of  grantors,  81. 
grantees  of  mortgagors  as  defendants  in  foreclosure  suits,  233,  234,  242. 

GUARANTORS, 

whether,  can  be  sued  jointly  with  principal  debtors,  306,  307. 

GUARDIAN  AND  WARD, 

suits  by  guardians  of  infants,  lunatics,  etc.,  in  their  own  names,  110. 
suits  by  guardians  for  seduction  or  injuries  to  wards,  58,  150. 
defendants  in  suits  against  guardians  of  lunatics,  idiots,  etc.,  253,  n. 

GUARDIANS, 

as  parties,  256,  n. 


H. 

HEIRS, 

parties  in  suits  to  set  aside,  or  enforce  trusts  of,  wills,  178,  252. 
when  to  be  sued  jointly  for  decedents'  debts,  216. 
when  parties  defendant  in  foreclosure  suits,  233,  n.,  234. 
of  judgment  debtors  not  defendants  in  creditors*  suits,  244. 
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necessary  defendants  in  suits  to  reach  lands  of  decedents,  232,  254. 
when  parties  in  suits  for  specific  performance,  177,  263,  264. 

HOMESTEADS, 

wife  a  defendant  in  actions  concerning,  224,  242. 

HUSBAND  AND  WIFE, 

actions  by,  concerning  wife's  property,  person,  or  character,  151-160. 
actions  against,  or  wife  alone,  219-225. 

general  nature  of  the  legislation,  219. 

against  wife  conceniiug  her  separate  property,  220,  222. 

for  torts  of  wife,  221,  222. 

personal  liability  of  wife  on  contracts,  220,  223. 

wife  a  defendant  in  actions  concerning  homesteads,  224,  242. 

separate  defences  by  wife  when  sued  with  husband,  225. 
husband,  when  defendant  in  foreclosure  suits,  233,  n.,  239. 
wife,  when  defendant  in  foreclosure  suits,  233,  n.,  240,  241. 
defendants  in  foreclosure  of  mortgage  on  homestead,  242. 
wife  of  tenant  in  common,  party  in  action  for  partition,  273,  274. 
defence  that  party  is  a  married  woman,  new  matter,  587. 
counter-ckdma  in  suits  by  married  women,  630. 

HYPOTHETICAL  PLEADING,  page  601,  n. 


I. 
IDIOTS, 

whether  guardians  of,  can  sue  in  their  own  names,  110. 
are  proper  defendants  in  actions  against  guardians,  253,  n. 

IMMATERIAL  ALLEGATIONS,  page  612,  n. 

INCONSISTENT  ALLEGATIONS,  page  612  n. 

INFANTS, 

suits  by  guardians  of,  in  their  own  names,  110. 

INFORMATION  AND  BELIEF, 
pleading  on,  page  601,  n. 

INJURY, 

necessity  of  averring,  page  678,  n. 

INJURY  BY  FELLOW  SERVANT, 

is  a  defence  of  new  matter,  page  818,  n. 

INJURY  TO  PERSON, 

meaning  of  statutory  term,  page  679,  n. 

INNOCENT  PURCHASER, 
allegation  of,  page  679,  n. 

INSURANCE, 

suits  by  third  persons,  to  whom  it  is  stipulated  the  loss  shall  be  paid,  77. 

INTEREST, 

allegations  respecting,  page  679,  n. 

INTERVENTION, 

assignor  of  part  of  a  demand  allowed  to  intervene,  75. 
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INTERVENTION  —  continued. 

provisions  of  the  codes  coacerning,  810. 

nature  of  provisions  concerning,  found  in  codes  generally,  320-322. 

when  permitted,  321. 

examples,  322. 
Iowa  and  California  system  of,  323-325. 

cases  illustrating,  323. 

cases  in  California,  324,  n. 
importance  of  the  system,  325. 

INVALIDITY  OF  STATUTE  OR  ORDINANCE, 
allegation  of,  page  670,  n. 

IRRELEVANT  ALLEGATIONS,  page  612,  n. 

IRREPARABLE  INJURY, 
aUegation  of,  page  680,  n. 


J. 

JOINDER  OF  CAUSES  OF  ACTION,  331-399.    See  Causes  of  Actiox. 

JOINDER  OF  DEFENDANTS,  185-284.    See  Defendants. 

JOINDER  OF  PLAINTIFFS,  111-184.     See  Plaintiffs. 

JOINT  OWNERS  OF  CHATTELS, 
legal  actions  by,  138-142. 

JOINT  OWNERS  OF  LAND, 
legal  actions  by,  135-137. 

JUDGMENTS, 

for  excess  of  claims  of  debtbrs  against  assignees,  impossible,  83,  95,  62S. 
how  far  binding,  and  how  taken  advantage  of  in  actions  by  or  sgainat 

one  on  behalf  of  others,  295-297. 
where  persons  severally  liable  on  upon  the  same  instruments  are  joined. 

304. 
defences  of  former,  new  matter,  578. 
how  to  plead,  page  680,  n. 
on  counter-claims,  681. 

JURISDICTION, 

pleading  facts  showing,  page  680,  n. 

want  of,  is  defence  of  new  matter,  page  819,  n. 

JUSTIFICATION, 

defence  of,  how  pleaded,  564,  580,  581.  . 


L. 

LACHES, 

is  a  defence  of  new  matter,  page  818,  n. 

LANDS, 

equitable  defences  in  actions  to  recover,  32,  33. 

whether  equitable  owner  can  maintain  action  for  possession  of,  36-41. 

plaintiffs  in  suits  concerning,  by  owners  of,  135-137. 
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LAIRDS  —  continued. 

plaintiffs  in  suits  concerDing  wife's,  151-160. 

owners  of,  out  of  possession,  suits  by,  for  injuries  to,  149. 

parties  in  equitable  suits  concerning,  by  holders  of  joint  rights ;  parti- 

tion,  boundaries,  etc.,  168. 
holders  of  future  estates  in,  to  be  parties  in  equitable  suits  concerning, 

176. 
joinder  of  owners  of  separate  interests  in,  in  equitable  suits  concerning,  183. 
defendants  in  actions,  other  than  for  torts,  against  owners  or  occupants 
of,  195-197. 
for  joint  torts  to,  213. 
defendants  in  suits  concerning  wife's,  220,  222. 
joinder  of  causes  of  action  relating  to,  388,  389,  307-399. 
defences  admissible  under  general  denial  in  actions  to  recover,  555. 
what  defences  to  be  pleaded  as  new  matter,  582. 
LAW, 

conclusions  of,  pleaded  at  common  law,  402,  404. 

not  to  be  pleaded  under  the  codes,  411,  423-425.    See  Legal  Con- 
clusions. 
cases  illustrating,  424,  425. 

may  be  pleaded  when  common  counts  are  used,  436-438. 
not  to  be  denied  in  pleadings,  528-530,  545. 

LEGAL  ACTIONS, 

distinction  between  equitable  and,  abolished,  4,  10-13. 

principles  as  to  union  of  equitable  and,  adopted  by  the  courts,  5-15.     See 

Actions. 
equitable  defences  to,  26-35.     See  Defences. 
plaintiffs  in,  135-150.     See  Plaintiffs. 
defendants  in,  195-218.     See  Defendants. 

LEGAL  CONCLUSIONS, 

not  to  be  pleaded,  page  564,  n.     See  Law. 

LEGAL  EFFECT, 

pleading  according  to,  page  542,  n. 

LEGAL  RIGHTS  AND  REMEDIES, 

union  of  equitable  and,  in  one  civil  action,  16-25.     See  Actions. 
legal  remedy  on  equitable  ownership  or  right,  36-44.     See  Actions. 

LIABILITIES, 

joint,  joint  and  several,  and  several,  187-242.    See  Defendants. 
joinder  of  persons  severally  liable  upon  the  same  instrument,  299-307. 
provisions  of  the  codes  relating  to,  299-300. 
effect  of,  on,  301. 
judicial  interpretation,  302,  303. 
judgment  in,  304. 

code  provisions  apply  to  joint  and  several,  305. 
surety  or  guarantor,  and  principal  debtor,  306,  307. 
counter-claims  in  case  of  joint,  joint  and  several,  and  several,  634,  637. 

LIBEL  AND  SLANDER, 

right  of  actio^  in  cases  of,  generally  several,  148. 
partners  uniting  in  suits  for,  147. 
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LIBEL  AND  SLANDER  — con/mutfc/. 

plaintiffs  in  suits  for,  to  wife,  154,  156,  157,  159. 
defendants  in  suits  for,  208,  214. 

in  suits  against  wife  for,  221. 
causes  of  action  for,  joined  with  other,  390. 
allegations  in  actions  for,  page  680,  n. 

LICENSE, 

defence  of,  new  matter,  712. 

LIENS, 

plaintiffs  in  actions  to  foreclose  vendors',  169. 
holders  of  distinct,  not  joined  as  plaintiff  in  actions  to  enforce,  I8i 
holders  of,  when  defendants  in  actions  for  partition,  270-272. 
defendants  in  actions  to  enforce,  279-281. 
mechanics*,  279. 
pledges  of  securities,  280. 

See  Mortgages. 

LIMITATIONS,  STATUTE  OF.    See  Statdte  of  Limitations. 

LIQUIDATION, 

is  a  defence  of  new  matter,  page  818,  n. 

LUNATICS, 

whether  guardian  of,  can  sue  in  his  own  name,  110. 

are  proper  defendants  in  actions  against  guardians,  253,  n. 


M. 

MARRIED  WOMEN.     See  Husband  and  Wifk. 

MISJOINDER  OF  PARTIES, 
effect  of,  126-133. 

MISNOMER  OF  DEFENDANT, 

is  a  defence  of  new  matter,  page  818,  n. 

MISTAKE, 

parties  in  actions  to  quiet  title  by  correcting,  268. 

parties  in  actions  to  correct,  268,  n. 

MORTGAGES, 

equitable  defences  in  actions  to  foreclose,  33. 

suits  by  mortgagees  against  grantees  assuming  mortgage  debts,  77, 21& 

plaintiffs  in  suits  to  foreclose  and  redeem,  169,  170. 

defendants  in  suits  to  foreclose,  230-242. 

general  doctrine ;  necessary  and  proper  parties,  230-232. 

mortgagors  and  their  grantees,  233,  234. 

creditors  when  necessary  or  proper  defendants,  235,  239. 

heirs  when  necessary,  233,  n.,  234. 

personal  representatives  when  necessary,  233,  n.,  234,  235. 

assignor  of  mortgage  note  when  not  necessary,  217,  n.,  233,  n.,  23ft. 

when  several  notes  are  given,  237. 

occupants  of  the  land,  238. 

persons  remotely  interested  in  result,  238. 
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MORTGAGES  —  continued. 

sabsequent  and  prior  encumbranoerB,  233,  n.,  289. 

wiTOB  of  mortgagors  and  subsequent  owners,  233,  n.,  240,  241. 

beneficiaries,  in  suits  against  trustees,  233,  n.,  241,  n. 

case  of  homesteads,  242. 

persons  claiming  adversely  to  mortgagor,  242. 

trust  deeds  foreclosed  as,  242. 
defendants  in  suits  to  redeem,  284. 
counter-claims  insults  to  foreclose,  668,  n.,  678,  679. 

MOTIONS, 

general  rules  as  to,  page  600,  n.,  page  717,  n. 
misjoinder  of  plaintiffs  objected  to  by,  126-133. 

of  defendants,  190-194. 
proper  causes  of  action  mingled  in  one  count,  corrected  by,  341. 
causes  of  action  separately  stated  but  improperly  joined,  corrected  by,  343. 
improper  causes  of  action  mingled  in  one  count,  corrected  by,  344,  345. 
to  correct  insufficient,  imperfect,  incomplete,  or  informal  allegations,  442- 

444. 
to  correct  redundant,  immaterial,  and  irrelevant  allegations,  445-446. 
sham  and  irrelevant  answers  and  defences  stricken  out  on,  476. 
use  of,  to  correct  defects  of  form  in  answer,  487,  490. 
argumentative  denials  corrected  by,  518. 
specific  defences  equivalent  to  general  denial  corrected  by,  522,  523. 

MULTIFARIOUSNESS, 

discussed  and  defined,  380,  page  508,  n. 

MUNICIPAL  CORPORATIONS.    See  Cokpobations. 


N. 
NAMES  OF  PARTIES, 

pleading,  page  680,  n. 

NEGATIVE   AVERMENTS, 
necessity  of,  page  681,  n. 

NEGATIVE  PREGNANT, 

denials  in  the  form  of,  509,  514. 
definition  of,  509. 

cases  holding  that  no  issues  are  formed  by,  510-512. 
contrary  cases,  513,  514. 

NEGLIGENCE, 

defences  admiasible  under  general  denial  in  actions  for,  551. 
counter-claims  for,  where  plaintiffs  demand  is  on  contract,  661,  662. 
how  to  plead,  page  681,  n. 

NEGOTIABLE  PAPER, 

equitable  defences  to  actions  on,  34. 

suits  by  assignees  of,  66-69,  78. 

doctrine  of  estoppel  as  applied  to  transfer  of  quasi,  88,  89. 

transferred  after  maturity,  subject  to  equities,  91,  u.,  92,  n.,  94. 

defendants  in  actions  on  joint  notes,  200. 
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NEGOTIABLE   PAPER  —  continued. 

actions  agaiust  persons  severally  liable  on,  207,  299-307. 

assignor  of  mortgage  note  not  necessary  defendant  in  foreclosoie  suit 

217,  n.,233,  n.,  236. 
parties  in  forecloiiure  suits  when  several  notes  given,  237. 
defences  admissible  under  general  denial  in  actions  on,  552,  500. 
defence  of  want  of  consideration,  new  matter,  585. 

NEW  MATTER, 

classes  of  answers  containing,  when  defensive  and  when  not,  484. 
questions  that  arise  upon,  may  be  either  of  substance  or  form,  485. 
demurrer  confined  to,  486. 

difference  between,  and  pleas  by  way  of  confession  and  avoidance,  549. 
defences  of,  562-590. 

how  pleaded,  410,  563-567. 

when  to  be  pleaded,  and  when  general  denial  sufficient,  548,  549,  567. 

568. 
distinction  between,  and  denials,  567,  568. 
in  mitigation  of  damages,  how  pleaded,  569-572. 
in  abatement,  how  pleaded,  573,  574,  587. 
particular  defences  held  to  be,  575-590. 
payment,  576,  577. 
arbitration  and  award,  578. 
former  recovery,  578. 

in  actions  to  recover  possession  of  chattels,  554,  579. 
in  actions  for  torts,  580,  581. 
in  actions  concerning  lands,  582, 
in  actions  upon  contracts,  583-586. 
joinder  and  capacity  of  parties,  587. 
miscellaneous  defences;  license,  estoppel,  accord  andsatisfactioo. 

etc.,  588. 
statute  of  limitations,  when  to  be  pleaded  as,  and  when  raised 
by  demurrer,  555,  557,  589,  590. 

NEW  PARTIES, 

bringing  in,  308-319.    See  Partiss. 

NEW  PROMISE, 

allegation  of,  page  683,  n. 

NON-INCORPORATION, 

is  a  defence  of  new  matter,  page  818,  n. 

NON-PAYMENT, 

allegation  of,  page  683,  n. 

NOTICE, 

when  necessary  to  protect  assignee  from  setroff,  85,  91,  94. 

kind  of,  necessary  to  protect  assignee  from  transactions  between  assignor 

and  debtor,  95. 
defence  other  than  9et-off,  available  from  time  of,  98. 

NUISANCE, 

counter-claims  for,  where  plaintiffs  demand  is  on  contract,  661,  662. 
See  Torts. 
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o. 

OBJECT  OF  ACTION, 
what  is,  347. 

OFFICERS, 

suits  by  public,  107. 
against,  217. 

ORDINANCES, 

how  to  plead,  page  679,  n.,  page  684,  n. 


P. 
PARENT  AND  CHILD, 

action  by  mother  or  father  for  seduction  of  daughter,  58,  150. 
action  by  parents  for  injuries  to  child,  58,  150. 

PARTIES, 

to  the  civil  action,  50-325. 

doctrine  of,  50,  60,  61. 

common  law  and  equity  theories  contrasted,  50. 

provisions  of  codes  relating  to,  51-59. 

general  theory  of  code  provisions,  60,  61. 
teal  party  in  interest  to  be  plaintiff,  62>81.     See  Real   Party  ik  In* 

TKRRST. 

effect  of  assignment  of  things  in  action  upon  defences  thereto,  82-98. 

See  Assignment. 
when  trustees  of  express  trusts  may  sue,  99-110.     See  I'rustebs 
defect  of,  reached  by  demurrer,  124. 
misjoinder  of,  effect  of,  126-133. 

who  may  be  joined  as  plaintiffs,  111-184.    See  Plaintiffs. 
who  ^lay  be  joined  as  defendants,  185-284.     See  Defendants. 
when  one  may  sue  or  be  sued  on  behalf  of  all  interested,  285-298. 
provisions  of  codes  concerning,  285. 
interpretation  of,  286,  288-290. 
facts  to  be  alleged,  287,  288,  298. 
examples  of  decided  cases,  291,  292. 

nature  of  action,  and  effect  upon  those  represented,  293-297. 
who  are  parties,  and  how  persons  may  become,  293,  294. 
how  far  the  judgment  is  binding,  and  how  taken  advantage  of, 
295-297. 
persons  severally  liable  on  the  same  instrument,  299^07.     See  Liabili- 
ties. 
bringing  in  new,  308-319. 

provisions  of  codes  concerning,  308,  309. 
three  proceedings  provided  for,  311-314. 

when  necessary  to  complete  determination  of  controversy,  315--319. 
when  code  provisions  are  peremptory,  316. 

when  discretionary,  317. 
examples,  318. 
importance  of  provisions,  319. 
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PARTIES  —  con/mwec/. 

intervening  of,  320-325.     See  Intervention. 

proper  joinder  of  causes  of  action  connected  with  proper  joinder  of,  364- 

399.     See  Causes  of  Action. 
defences  relating  to  joinder  and  capacity  of,  are  new  matter,  587. 
in  their  relations  wiUi  counter-claims,  625-638.     See  Countf.r-Cladis. 

PARTITION, 

action  for,  by  tenant  in  common  holding  legal  or  equitable  title,  43. 
parties  interested  to  be  before  conrt  in  action  for,  168,  274. 
defendants  in  actions  for,  270-274. 

general  rules  of  equity  concerning,  270,  271. 

creditors  and  lien-holders,  when  to  be,  270-272. 

wife  of  tenant  in  common,  273,  274. 

personal  representative  when  to  be,  273. 

PARTNERS, 

actions  by,  or  against,  other,  to  recover  shares  of  firm  property,  42, 2^2. 

actions  by,  or  against,  in  name  of  partnership,  50,  81,  149. 

actions  by  creditors  of  partnership  against  purchasers  promising  to  pay 

firm  debts,  77. 
joining  as  plaintiffs  in  actions  for  personal  torts,  147. 
actions  by,  concerning  chattels,  140,  144. 
rights  and  powers  of  surviving,  141. 
account  between,  parties  in,  171,  262,  275. 
whether  dormant,  should  be  plaintiffs  at  common  law  and  under  code,  14i 

whether  they  should  be  defendants,  202. 
refusing  to  join  as  co-plaintiffs,  may  be  made  defendants,  187,  n. 
joinder  of,  as  defendants,  in  actions  on  contract,  201. 

in  actions  for  personal  torts,  214. 

in  actions  to  enforce  mechanics'  liens,  279* 
provisions  of  codes  concerning  joinder  of  **  coparceners  "  and  *<copartDen," 

300. 
denying  existence  of  partnership  in  Wisconsin,  559. 
counter-claims  by,  or  against,  627,  632,  635,  675. 

PARTNERSHIP, 

allegation  of,  page  684,  n. 

PASSENGER, 

how  to  plead  relation  of,  page  684,  n. 

PAYMENT, 

whether,  can  be  proved  in  mitigation  of  damages,  535. 
defence  of,  when  new  matter,  535,  n.,  541,  576,  577. 

PENALTIES, 

pleading  in  actions  for,  page  684,  n. 

PERFORMANCE, 

how  to  plead,  page  684,  n. 

PETITION.    See  Complaint. 

PLAINTIFFS, 

real  parties  in  interest  to  be,  62-81.    See  Real  Partt  ik  Xntersst. 
who  may  be  joined  as,  111-184. 
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PLAINTIFFS  —  con/mtitfd. 

provisioas  of  the  codes  concerning,  111. 
principles  of  tbe  reformed  procedure  oouoerning,  112-117. 
equitable  theory  adopted,  113-117. 
Judicial  construction,  118>122. 
manner  of  raising  questions  as  to  proper,  123-133. 
nonjoinder,  or  defect  of,  123,  124. 
want  of  legal  capacity  to  sue,  125. 
misjoinder,  how  objected  to,  and  effect  of,  126-133. 
in  legal  actions,  135-150. 

owners  in  common  and  joint  owners  of  land,  135-137. 

of  chattels,  138-142. 
holders  of  joint  rights  arising  from  contracts,  143-145. 

of  several  rights,  146. 
holders  of  joint  rights  arising  from  personal  torts,  147. 

of  several  rights,  148. 
in  special  cases,  140,  150. 
in  actions  by  or  between  husband  and  wife,  151-160. 
in  equitable  actions,  161-184. 

theory  of  parties  in  equity,  161-163. 

owner  of  legal  estate  made  party  in  action  by  equitable  owner, 
164-167. 
by  beneficiary,  164. 
by  assignees,  165. 
by  legatees,  distributees,  etc.,  166. 
holders  of  equitable  rights  to  be  parties,  168-178. 

where  holders  have  joint  rights  or  interests,  168,  169. 
in  actions  for  partition,  boundaries,  etc.,  168. 
concerning  personal  property,  169-. 
to  foreclose  and  redeem,  169,  170. 
for  accounting,  171-173. 
by  trustees,  174. 
by  executors,  etc.,  176. 
by  assignees  in  bankruptcy,  etc.,  175. 
of  future  estates  to  be  parties,  176. 
in  actions  for  specific  performance,  177. 
heira-at-law  or  devisees  when  parties,  178,  252. 
holders  of  antagonistic  interests  not  to  be  joined  as,  179. 
joinder  of  holders  of  separata,  but  not  antagonistic,  interests, 
180-183. 
croditors,  180-182. 
beneficiaries,  182. 

other  holders  of  distinct  interests,  183. 
holders  of  distinct  liens,  184. 
actions  by  or  against  one  person  on  behalf  of  all  interested,  285-298.     See 

Parties. 
proper  joinder  of,  connected  with  proper  joinder  of  causes  of  action,  373- 

384.    See  Causes  of  Action. 
defences  relating  to  joinder  or  capacity  of,  new  matter,  587*. 
in  their  relations  with  counter-claims,  625-638.     See  Countbr- Claims. 
pleadings  on  the  part  of.    See  Complaint  ;  Rbplt. 
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PLEADING, 

theory  of,  in  the  civil  action,  14,  15. 
doctrine  of  unity  in  procedure  as  applied  to,  14,  15. 
of  equitable  defences,  33. 
three  types  of,  prior  to  codes,  400-406. 
by  allegation,  399. 
in  equity,  401. 
at  common  law,  402-406. 
technicality  of,  403. 
requisites  in  different  actions ;  ejectment,  troTer,  debt,  aasompeit, 

etc.,  404. 
nature  of  allegations  in,  405. 
assumpsit,  illustrating,  406. 
principles  of  the  reformed,  407. 

old  systems  abolished,  and  codes  the  only  sources  of  aathority,  408, 

409. 
apply  to  answers  containing  affirmative  matter,  410,  478-565. 
*'  cause  of  action  "  defined,  346-348,  412-414. 
distinction  between  legal  and  equitable  causes  of  action,  415,  416. 
nature  of  facts  constituting  cause  of  action,  417-419. 
facts  only,  constituting  cause  of  action  to  be  pleaded,  13,  347,  418, 

424,  425. 
material  facts  only  to  be  pleaded,  411,  420,  423,  426. 
evidence  not  alleged,  411,  420-422. 
in  legal  actions,  411,  420. 
in  equitable  actions,  411,  421,  422. 
legal  meaning  not  alleged,  411,  423-425. 
sufficiency  or  insufficiency  of  alleg.,  cases  illustrating,  427-430. 
promise,  allegation  of,  improper  in  actions  on  implied  contracts,  431- 

435. 
common  counts,  use  of,  15,  436-438. 
in  actions  on  express  contracts,  437. 
criticism  of  the  rule,  438. 
to  be  liberally  construed,  439-441. 

insufficient,  imperfect,  incomplete,  or  informal  allegations,  how  ob- 
jected to,  442-444. 
redundant,  immaterial,  and  iiTelevant  allegations,  how  objected  to, 

445,  446. 
proofs  must  correspond  with  allegations,  447-455.     See  Paoora. 
amendments  of,  456,  457. 

election  between  actions  ex  contractu  and  ex  delicto^  48,  387,  458-464. 
See  Torts. 
on  the  part  of  plaintiff.     See  Complaint;  Reply. 
on  the  part  of  defendant.     See  Answbr;  Denials;  New  Mattse  ; 
Counter-claims  ;  Cross-Complaints. 

POSSESSION, 

how  to  plead,  page  686,  n. 

PRAYER, 

for,  and  granting  of  both  legal  and  equitable  relief  17, 18. 
granting  of  legal  relief  only,  19,  20. 
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PRAYER  -^continued. 

for  equitable  relief,  but  legal  gp*anted,  where  necessary  facts  for  legal 
alleged,  11,21. 

legal  relief,  but  equitable  granted,  where  necessary  facts  for  equitable 
alleged,  11,  22. 
for  equitable  or  legal  relief,  effect  of,  where  facts  alleged  are  not  proved,  23. 
for  relief,  effect  of,  11, 21, 22,  471.  ^  ^,    /       {CUt^/.  (r  6--. 

for  relief  as  supplying  name  of  counter-claim,  024.       •/    ""^^    ^f  n 

PRINCIPAL  AND  AGENT,  '  (^ 

actions  by  principal  as  real  party  in  interest  on  contracts  made  by  agent, 

79,  105,  n. 
actions  by  agent  on  contracts  made  for  principal's  benefit,  79,  103,  105. 
.    when  agent  must  join  in  suit  with  prin.,  164. 
jointly  sued  for  torts,  213. 

PRIVILEGE, 

is  a  defence  of  new  matter,  page  818,  n. 

PROMISE, 

allegations  of,  on  implied  contracts,  431-435. 

PROOFS, 

must  correspond  with  allegations,  447-455. 

immaterial  and  material  variances,  and  total  failure  of,  difference 

between,  447,  448. 
variances,  cases  illustrating,  449. 
total  failure  of,  cases  illustrating,  450,  451. 
causes  of  action  ex  contractu  alleged,  and  ex  delicto  proved,  452-455. 


Q. 

QUIET  TITLE, 

defendants  in  actions  to,  266-269. 

nature  of  the  action,  266. 

all  adverse  claimants  to  be  joined,  266-269. 

where  mistakes  in  deeds,  etc. ,  are  to  be  corrected,  268. 
pleading  in  actions  to,  page  085,  n. 


R, 

RATIFICATION, 

how  to  plead,  page  685,  n. 

of  altered  instrument,  is  a  defence  of  new  matter,  page  818,  n. 

REAL  PARTY  IN  INTEREST, 
definition,  62,  n.  1. 
to  be  plaintiff,  62-81. 

assignment  of  things  in  action  at  com.  law,  62. 
assignees  to  sue  in  their  own  names,  63-76,  165. 
when  the  assignment  is  absolute,  64. 
when  equitable,  65,  73,  149. 
when  of  negotiable  paper,  66-69,  78. 

62 
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REAL  PARTY  IN  INTEREST  —  continued. 
when  conditional  or  partial,  70,  75. 
illustrations,  71,  72. 
assignor  to  be  joined  in  certain  States,  73,  165,  217,  23A»  261.  i 

when  the  assignment  is  made  pending  action,  74.  I 

possibility  of  one  suing  ^*  to  the  use  of  "  another,  76. 

suits  by  one  for  whose  benefit  a  promise  is  made  to  another,  77-218. 
by  the  person  to  whom  the  promise  is  made,  78. 

special  instances  ;  principal  and  agent,  etc.,  79,  105,  n. 

suits  by  tax- payers  to  restrain,  remove,  or  redress  public  wrong,  etc,  80. 

suits  by  grantees  of  land  in  names  of  grantors,  81. 
defence  that  party  is  not,  new  matter,  587. 

RECEIVERS, 

actions  by  and  against,  258,  n. 

how  to  plead  capacity  of,  page  685,  n. 

RECITAL, 

pleading  by  way  of,  page  601,  n. 

RECOUPMENT, 

defence  of,  new  matter,  581. 

under  the  former  procedure,  607,  608. 

embraced  by  counter-claim,  612, 619,  n. 

See  Countkk-Claims. 

REDUNDANT  ALLEGATIONS,  page  612,  n. 

REFORIiJATION, 

parties  in  actions  for,  278,  n. 
how  to  plead,  page  685,  n. 

RELEASE, 

is  a  defence  of  new  matter,  page  818,  n. 

RELIEF, 

prayer  for.     See  Prayer. 

different  kinds  of,  from  one  cause  of  action,  page  466,  n. 

REMEDIES, 

definition  of,  2. 

distinction  between,  not  abolished  by  reformed  procedure,  9. 

union  of  legal  and  equitable  rights  and,  in  one  civil  action,  16-25i    See 

Actions. 
legal,  on  equitable  ownerships  or  rights,  36-44.     See  Actions. 
differences  between  civil  actions  are  only  in  primary  rights  and,  45-47. 
distinction  between,  and  causes  of  action,  250,  251. 

REPLEVIN, 

impropriety  of  present  use  of  word,  49. 

joinder  of  plaintiffs  in,  at  common  law  and  under  reformed  prooednre, 
138-142. 

of  defendants,  198,  211. 
causes  of  action  in,  united  with  other,  397. 
defences  admissible  under  general  denial  in,  538,  564. 

when  new  matter,  554-579. 
counter-claims  in,  643,  667, 
pleading  in  actions  of,  page  685,  n. 
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REPLY, 

general  rules  as  to,  page  703,  n. 
defects  in  complaint  not  cured  by,  470. 
provisions  of  codes  relating  to,  478, 479. 

RESCISSION, 

defendants  in  actions  for,  276-278. 

is  a  defence  of  new  matter,  page  818,  n. 

RIGHTS, 

primary  duties  and«  what  are,  1. 

remedial  duties  and,  described  and  defined,  1-3. 

no  alteration  or  direct  effect  upon  primary  duties  and,  8. 

effect  of  misconception  of  remedial,  by  plaintiffs,  11. 

union  of  legal  and  equitable  remedies  and,  in  one  civil  action,  16-25. 

See  Actions. 
legal  remedies  on  equitable  estates  or,  34-44.     See  Actions. 
differences  between  civil  actions  are  only  in  primary,  and  remedies,  45-47. 
joint  and  several,  112-178.    See  Plaintiffs. 
distinction  between  remedial,  and  causes  of  action,  348. 
coanter-claims  in  case  of  joint,  joint  and  several,  and  several,  633,  637. 


S. 

SEDUCTION, 

action  by  parents  for  seduction  of  child,  58,  150. 

by  woman  for  her  own,  58,  150. 
pleading  in  actions  for,  page  686,  n. 

SET-OFF, 

to  things  in  action  when  assigned,  82-98.     See  Assionhent. 
provisions  of  codes  relating  to,  475,  602. 
under  the  former  procedure,  605,  606. 

under  the  codes,  671-679.     See  Counter-Claims. 
embraced  by  counter-claims,  611,  619,  n.,  672. 

SETTLEMENT, 

is  a  defence  of  new  matter,  page  818,  n. 

SLANDER, 

allegations  in  actions  for,  page  680,  n.  ' 

SPECIFIC  DENIALS, 

nature  and  objects  of,  505-507.  ' 
mode  of  alleging  separate,  593-596. 

See  Denials. 

SPECIFIC  PERFORMANCE, 
plaintiffs  in  actions  for,  177. 
defendants  in  actions  for,  263-265. 

parties  to  the  contract,  their  heirs  and  representatives,  263. 

persons  acquiring  subsequent  interests,  263-265. 

heirs  or  representatives  of  vendor  and  vendee,  264. 
defences  admissible  under  general  denial  in  actions  for,  557. 
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STATUTE   OF  FRAUDS. 

pleading  coutracts  within,  page  686,  n. 
is  a  defence  of  new  matter,  page  818,  n. 

STATUTE  OF  LIMITATIONS, 

whether  to  be  specially  pleaded  in  ejectment,  555. 

in  specific  performance,  557. 
when  and  how  pleaded,  and  when  raised  by  demurrer,  589, 500»- 

STATUTES, 

how  to  plead,  page  679,  n.,  page  686,  n. 

STATUTORY  BARS, 

must  be  pleaded  specially,  page  818,  n. 

STOCK, 

estoppel,  as  applied  to  transfer  of  certificates  of,  88,  80. 
defendants  in  suits  by  assignees  of,  261. 

STOCKHOLDERS, 

parties  in  actions  against,  146,  184,  218,  259. 

in  actions  by,  258,  260. 
allegations  in  actions  against,  page  686,  n. 

SUBJECT  OF  ACTION, 

meaning  of,  369,  381-384,  page  493,  n. 

as  used  in  connection  with  counter-claims,  613,  618,  651,  652,  669,  670. 

SUBROGATION, 

is  a  defence  of  new  matter,  page  818,  n. 

SUICIDE, 

is  a  defence  of  new  matter,  page  818,  n. 

SUMMONS, 

when  service  of,  on  husband  is  service  on  wife,  225. 

as  indicating  election  between  actions  ex  contractu  and  ex  delicto,  464. 

SURETIES, 

contribution  among,  282,  n. 

when  liable  on  the  same  or  separate  instruments,  joinder  o£,  300,  301. 
whether  can  be  sued  jointly  with  principal  debtor,  307. 
counter-claims  by,  625,  626. 

SURGEON, 

how  to  plead  qualification  of,  page  686,  n. 

SURVIVORSHIP, 

among  joint  creditors  at  common  law  and  under  codes,  143. 
among  joint  debtors,  203-205. 


T. 
TAX-PAYERS, 

actions  by,  to  restrain,  remove,  or  redress  public  wrong,  etc.,  80. 

joinder  of,  as  plaintiffs,  183. 
defendants  in  actions  by,  283.  . 
actions  by  one  for  benefit  of  other,  292. 


INDEX.  981 

[THB  BVSRKHCBS  asm  to  TRB  IBOnONB  IZCBPT  WHUI  OTBHSWISB  IRinOAnED.] 

TENDER, 

how  to  plead,  page  686,  n. 

THEORY  OF  CASE, 

necessity  of  theoi*y  in  pleading,  page  656,  n. 

THINGS  IN  ACTION, 

defences  to  suits  by  assignees  of,  82-98. 

See  AssiONMENT. 

THIRD  PERSONS, 

action  by,  for  whose  benefit  contracts  have  been  made,  77. 

TIME, 

pleading,  page  687,  n. 

TITLE, 

how  to  plead,  page  687,  n. 

TORTS, 

to  person  or  character,  plaintiffs  in  suits  for,  147, 148. 

to  lands,  plaintiffs  in  suits  for,  186. 

to  chattels,  plaintiffs  in  suits  for,  140-142. 

to  person,  property,  or  character  of  wife,  plaintiffs  in  suits  for,  153-160. 

defendants  in  suits  for,  where  tort  may  be  treated  as  breach  of  contract, 

212. 
defendants  in  suits  for,  208-215. 
of  wife,  defendants  in  suits  for,  221,  222. 
when  causes  of  action  arising  from,  can  be  joined  with  those  on  contracts, 

392,  394,  395. 
proved,  where  causes  of  action  arising  from  contracts  alleged,  452-455. 
election  to  waive  tort,  and  sue  on  contract,  48,  387,  458-464. 

as  regards  joining  of  causes  of  action,  387. 

doctrine  of  election  discussed,  48,  387,  458,  459,  462. 

cases  in  which  election  permitted,  460-462. 

manner  of  indicating  election,  463,  464. 
justification  by  one  of  several  defendants,  good  for  all,  in  action  for  497. 
defence  of  justification  for,  how  pleaded,  564,  580,  581. 
defences  of  new  matter,  in  actions  for,  580,  581. 
what  demands  arising  from,  are  counter-claims,  613,  636,  649,  6.56,  n. 
counter-claims  where  election  between  tort  and  contract,  646,  648,  656,  n., 

664,  677. 
counter-claims  where  plaintiffs'  claims  are  on  contracts,  and  defendants' 
for,  660-663. 

for  trespasses,  nuisances,  or  negligences,  661,  662. 

for  fraud,  663. 
counter-claims  where  plaintiffs'  claims  are  for,  and  defendants^  on  con- 
tracts, 664,  665. 
counter-claims  where  both  claims  are  for,  666. 

TRANSACTION, 

meaning  of,  359-368,  page  491,  n. 
judicial  interpretation,  355-365. 
true  interpretation,  366-368. 
as  used  in  connection  with  counter-claims,  613,  618,  636,  650. 
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TRESPASS, 

impropriety  of  present  use  of  word,  49. 

plaintiffs  iu  actions  for,  to  lands  or  chattels,  135, 136,  138,  140-142. 

by  owners  of  lands  out  of  possession,  149. 

defendants  in  actions  for,  210,  213. 

joinder  of  causes  of  action  for,  with  other,  388,  389,  395. 

how  to  plead  in  actions  for,  page  688,  n. 

counter-claims  for,  where  plaintiff *s  demand  is  on  contract,  661,  662. 

TROVER, 

action  analogous  to,  by  equitable  owner  of  chattels,  43. 

impropriety  of  present  use  of  word,  49. 

plaintiffs  in  action  of,  138,  140-142. 

defendants  in  action  of,  210,  211. 

joinder  of  causes  of  action  for,  with  other,  389,  397. 

nature  of  pleading  in,  at  common  law,  404. 

counter-claims  on  contracts,  in  actions  of,  664. 

TRUSTEE  AND   CESTUI  QUE  TRUST, 

trustees  of  express  trusts,  when  may  sue,  99-110. 

provisions  of  codes  concerning,  99. 

meaning  of  the  term,  100-102. 

persons  **  with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,*'  103-105. 

special  instances  of,  106. 

public  officera  ;  counties ;  towns,  107. 

persons  expressly  authorized  by  statute  to  sue,  108. 

executors  and  administrators,  109. 

guardians  of  infants,  lunatics,  etc.,  110. 
ownership  of  trustees  joint  where  land  is  conveyed  to  several,  135. 
trustees  when  co-plaintiffs  in  actions  by  beneficiaries,  164. 
accounting,  parties  in  suits  against  trustees  for,  173,  182,  253,  o.,  251,  n., 

255. 
cestuh  que  trutttent  when  co-plaintiffs  in  actions  by  trustees,  174. 

to  be  parties  in  foreclosure  suits  against  trustees,  2.S3,  n.,  241,  n. 
defendants  in  suits  against  trustees,  in  creditors'  actions,  247. 

in  administration  suits,  252. 
beneficiaries,  defendants  in  suits  against  trustees  to  redeem,  284* 
joinder  of  causes  of  action  by  or  against  trustee,  in  personal  and  repre- 
sentative capacity,  378,  396. 
counter-claims  by  or  against,  627,  630,  676,  n. 

TRUSTS, 

of  will,  heirs-at-law  to  be  parties  in  suits  to  enforce,  178. 
plaintiffs  in  suits  to  administer,  173,  182. 
defendants  in  actions  involving,  253-256. 

trustees  necessary,  253. 

personal  representatives  of  trustee,  when  to  be  joined  with  snrrinogt 
253. 

beneficiaries,  when  necessary,  254,  255. 

where  there  is  a  breach  of  trust,  253,  255,  n. 

in  enforcement  of  implied,  256. 
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u. 

ULTRA  VIRES, 

is  a  defence  of  new  matter,  page  818,  n. 
UNCERTAINTY, 

cases  of,  in  pleading,  page  604,  n. 

UNDUE  INFLUENCE, 

is  a  defence  of  new  matter,  page  819,  n. 

UNREASONABLENESS, 

is  a  defence  of  new  matter,  page  819,  n. 
USE, 

saing  to  use  of  another,  76. 


V. 
VALUE, 

allegations  of,  in  pleading,  page  689,  n. 
VARIANCES, 

between  proofs  and  allegations,  447-465.    See  Proofs. 
VENDOR  AND  VENDEE, 

equitable  defences  in  actions  by  vendor  to  recover  lands,  33. 

plaintiffs  in  suits  to  foreclose  vendor's  lien,  170. 

parties  in  actions  by  or  against,  for  specific  performance,  177,  263-265. 
VERIFICATION. 

rules  respecting,  page  669,  n. 


W. 
WAIVER, 

how  to  plead,  page  689,  n. 

of  formal  defects,  page  603,  n. 

is  a  defence  of  new  matter,  page  819,  n. 
WANT  OF  FUNDS, 

is  a  defence  of  new  matter,  page  819,  n. 
WANTONNESS, 

how  to  plead,  page  689,  n. 

WARD.     See  Guardian  and  Ward. 
WIFE.    See  Husband  and  Wife. 
WILLS, 

parties  in  actions  to  set  aside,  178,  252. 
WRITTEN  INSTRmHENT, 

how  to  plead,  page  689,  n. 
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